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SUMMARY OF CONCLUSION

1. To establish a case under S. 15(1) one must show:

1. That because of a distinction drawn between the claimant an (1 others, the
claimant has been denied  the equal protection of the law.

2. That the denial constitutes discrimination on the basis of the enumerated grounds
listed in s.15(1).

3. That the differential treatment discriminates in a substantial sense.

2. The inaction of the both levels of governments in failing to fund adequate treatment in the
form of early intensive intervention and to take ii: to account the disadvantaged position
within Canadian society of individuals affected with autism is discriminatory in that it
results in a substantively differential treatment for the latter compared to other citizens.
This differential treatment has the effect of imposing a burden or a disadvantage on
individuals affected by autism. It limits access to opportunities, benefits and advantages
that are available to other members of society.

3. In not making sure that early intensive interventions, a medically necessary service, is made
available to children who need them the federal government is allowing the provincial
governments to contravene the criteria of the Canada Health Act and consequently
drawing a distinction which reinforces the disadvantage of children with autism by
denying them the rights freely accorded to others.

4. The inaction of the federal and provincial governments draws a formal distinction
between persons with autism, which is not treated as a medical condition, and other
members of society and fails to take into account their disadvantaged position within
Canadian society resulting in a substantial differential treatment for them based on  their
mental disability. By failing to make sure that early intensive intervention is publicly
funded the federal government has misinterpreted its legislative mandate to protect,
promote and restore the mental well being of residents of Canada and to facilitate
reasonable access to health services without financial or other barriers. The
government's inaction to act has placed an additional burden on the parents of children
with autism that is not suffered by non-autistic children or mentally disordered adults.
Making sure that funds are available for treatment of autism would be entirely consistent
with the ameliorative purpose of the Canada Health Act.  The values of the Canadian
health care system is to promote health, prevention and treatment of illness through a
publicly funded health care system and the federal government having undertaken to
ensure that the health care insurance plan of the provinces satisfy the five criteria set out
in  s.7 of the Canada Health Act must make sure that it does not exercise the power
given to it by the Act in a discriminatory manner. In failing to take action to make sure
that health care needs of children with autism are accommodated it has discriminated
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against them.
5. It is not the Canadian Health Act that infringes the Charter, but the action of the federal

government who by refusing to exercise the discretion conferred to it by the Act is
discriminating towards children with autism.  The Charter is consequently not violated by
the legislation itself but by the action of the delegated decision-maker in applying it.

6. Children with autism belong to an enumerated group under s. 15(1) - the mentally
disabled. This fact cannot be contested but it remains relevant since the determination of
whether the action of the government in applying the Act is discriminatory is a contextual
exercise.

7. The history of people afflicted with autism in Canada is largely one of exclusion,
marginalization and institutionalization. They have been denied access to opportunities
for social interaction and advancement and have been subjected to invidious stereotyping
and in more cases than other relegated to institutions. This historical disadvantage has to
a great extent been shaped and perpetuated by the notion that autism is not a medical
condition and that treatment for autism is not a medically necessary service. As a result
people who suffer from autism have not generally been afforded the equal concern,
respect and consideration that s. 15(1) demands. Individuals who suffer from autism have
been subjected to paternalistic attitudes of pity and charity and that their entrance into
the social mainstream has been denied.

8.      The absence of action by the Federal aud provincial governments to make sure that the
publicly funded health care system provides treatment programmes for children with
autism must be based on the premise that autism cannot be treated.  However, the
evidence submitted in Auton has shown that this assumption is a misconceived stereotype.
Effective treatment in the form of early intensive intervention does exist and it can reduce
the marginalization of children with autism and their exclusion from the mainstream of
society. Consequently, we may assert that the distinction drawn between people with
autism and others is based on a personal characteristic that is irrelevant to the functional
values underlying the Canadian health care system which consist of the promotion of
health and the prevention and treatment of illness aud disease and the realization of
those values through the vehicle of a publicly funded health care system. There can be no
personal characteristic less relevant to these values than an individual's mental
disability.
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INTRODUCTION

The Autism Society of New Brunswick is an organization whose membership includes

parents of children with autism, teachers, speech therapists and any other persons interested in

autism.

Autism or autism spectrum disorder (ASD) is defined as a neurobehavioral syndrome

caused by a  dysfunction in the central nervous system that leads to disordered deve1opment.

The onset of autistic  symptoms begins within the first three years of life and includes three

general categories of behavioural  impairment:

(1) qualitative impairments in social interaction,
(2) qualitative impairments in communication, and
(3) restricted repetitive and stereotyped patterns of behaviour, interest and activities.

Unless their condition is successfully treated, almost all children with autism are doomed to

a life of physical, emotional, social and intellectual isolation and eventual institutionalization.

As Madam Justice Allan stated in Auton, this is «a tragic outcome for the children, their families,

and society.»2

Autistic disorders afflicts between 10 and 15 of every 10000 children. At the present tune, more

than 1000 people in New Brunswick suffer from this disorder. It is therefore a very common

disability. In severe cases the victim must remain in total care of the family, the state or others

for life. Some individuals develop severe challenging behaviours. Persons with autism or related

disorders display an inability to engage other people in social interaction appropriate for each

developmental stage. They are usually lacking in expressive language skills and in some cases

they fail to learn to speak.

__________________________

1  Auton ci al. V. A. C. B. C. (2000), 78 B.C.L.R. (3d) 55 ; [2000] B.C.S.C. 1142, docket:
   C984120, at para. 2. (Auton)
2
  Ibid., para. 4.
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Parents of children with autism face, on a daily basis, a challenging task to improve the

outcomes of their children. They recognize the need to obtain services necessary to meet the

complex developmental needs of their children. They also realize that early diagnosis and

treatment are essential, since the window of opportunity during which it is possible to treat

autism and obtain, in some cases, significant results, is very limited. They know that scientific

research and published reports have shown that the outcome for children who receive intensive

early intervention is very promising. Experts agree that the most effective behavioural therapies

are those based on Applied Behavioural Analysis (ABA) or early intensive intervention.

Published reports on the benefits of the ABA method of intensive intervention show that many

children diagnosed with autism grow to be sufficiently independent to live in the community,

and that some children even improve to the point of full recovery from the condition if treatment

is early and intensive. There is also agreement on the fact that there are no effective competing

treatments.

During the trial in Auton, Dr. Milick, a clinical child psychologist and professor in the

Departments of Psychology and Paediatrics at Ohio State University and an expert witness,

provided the following definition of ABA:

Applied behavioural analysis, or ABA, teaches children, especially
those with neurological conditions, small, measurable units of
behaviour, and builds in the child more complex and socially useful
skills...; it also reduces in the child problematic behaviours...

These small, measurable units are taught, typically by providing an
emphasized cue, although these are faded to be as normal as possible
as soon as possible. If the child responds appropriately, the child's
response is reinforced by a consequence that has been determined to
function well for the child (e.g., if the child likes music it could be by
singing a song). Inappropriate responses specifically are not reinforced;
contrary to the characterization by some critics of the ABA approach,
children are not punished or disciplined for inappropriate responses as a
primary strategy or intent of ABA; instead preference is typically used to
guide the child to an appropriate response with sufficient environmental
structure and behavioural support so as to prevent inappropriate
responding of any kind altogether. Making the program fun for the child
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is a high priority in ABA and is the only way the program will be
successful; indeed, the logic of behaviour analysis clearly requires that
the new behaviour cannot be elaborated from the child's existing
repertoire by any means except through reinforcement.

The child's ABA program is entirely individualized to address
that child's strengths and deficits. Data is kept which records the
child's responses which are evaluated based upon objective criteria.
If a program is not working, it is the responsibility of the behaviour
analyst to redesign the program until the child performs the skill reliably.

High priority is given in ABA to moving a child into a more typical
environment. Accordingly, children practice their new skills in
progressively less structured settings with fewer and fewer overt
behavioural or environmental supports.

Intensive behavioural treatment is provided only until the child has the
skills to function, benefit from, and not be damaged by more typical environments
such as a regular or special education classroom. Once a
child has the necessary attention, compliance, self-regulation, problem
solving, information gathering and using, and social interaction skills
to be in a more typical environment, he or she should be moved into
that setting.

ABA most often represents the literal displacement of abnormal
behaviour and learning patterns by filling the child's time with
rehabilitative activity and is rooted, in part, in the notion that the child
cannot be doing two things at once. The child practices behaviour that
is incompatible with the child's usual maladaptive patterns and which
is designed to increase the child's skills. Research and my own
experience show that children (and all of us) quite literally become
what they practice (which is part of the explanation as to why children
still do better even when the intensive behavioural treatment is
withdrawn). With time these children become more skillful and these
skills become enjoyable to the child; they become maintainable by the
actions of average people and typical experiences and familiar
educational practices following successful therapy. None of this can
happen for these children absent an antecedent and effective influence
such as ABA.3

Autism, if untreated, is one of the most severe disabilities that a child can develop, almost

always requiring expensive, lifelong care. Without effective treatment, autism is a
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__________________________
3 Ibid., para. 28.

lifelong affliction that results in the placement of over 90 % of untreated children in group homes

or other residential facilities4. Many people suggest that with early intensive intervention many

children with autism will make exceptional gains in language, socialization and intellect. They

say that this treatment is a medically necessary service insofar as it significantly improves the

condition of these children.

There is evidence that intensive intervention therapy can significantly reduce the support

these children will need, and a good percentage of children who receive proper therapy during

their preschool years, will be capable of attending school without special support.

While services through Speech and Occupational Therapy, and early intervention

programs are positive, they cannot provide these children with the intensity of services needed to

reach their full potential. Many parents who try to coordinate an appropriate intensive home-

based program for their child realize they haven't the expertise, guidance, nor financial capacity

to implement these programs effectively. When parents attempt to gain some help from

Community-based Services for Children with Special Needs, they can wait from six months to a

year to be put on a waiting list.  Once on that list, they may still have a 15 month wait or longer

before being able to access services.  As intensive intervention is most effective in the preschool

years, most children with autism would thus lose the most critical opportunity to enhance their

development.

Consequently, a group of parents, supported by the Autism Society of New Brunswick,

got together with Early Childhood Stimulation Inc, a home based early intervention program

offered to parents of preschool children with developmental delays and submitted to the federal

and provincial governments a proposal for a Pilot Project to provide in-home intensive early

intervention services for children with autism. This project would have included the following

key elements: emphasis on attending, imitation, comprehension and use of communication, play

__________________________
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4 Ibid.,para. 11.

and social interaction; structured, supportive teaching environment, opportunities for

generalization, routine, family involvement, intensive one-on-one intervention; individualization,

evaluation and modification of program curriculum. Unfortunately, the response from both the

federal and provincial governments has not been receptive to this project and the demands for

funding have been rejected.

As previously stated, the amount of scientific research and published reports have shown

that the long-term outcome for children with autism who receive Intensive Early Intervention is

very promising. The evidence has indicated that behavioural treatment has developed to the point

that it can produce substantial improvements in the overall functioning of young children with

autism. Also, published reports on the benefits of the ABA method of intensive intervention

show that many children diagnosed with autism grow to be sufficiently independent to live in the

community and that some children even improve to the point of full recovery from the condition

if the treatment is early and intensive.

In New Brunswick, services and programs for children with autism are presently

fragmented and often nonexistent. At the same time, several other provinces have instituted early

intervention programs for children with autism. The Alberta government, for example, following

some court challenges by parents, instituted a pilot project that utilized ABA intervention with a

speech and language component, and occupational therapy and physiotherapy. Subsequently,

Alberta introduced a much broader interim policy in 1999. The Child and Family Services

Authority of Alberta may now provide funding ranging from $45 000 to $60 000, per child, for

in-home early intensive behavioural intervention programs for pre-school children with autism

aged 2 to 5.

In the spring of 1999, the government of Ontario announced a major initiative to fund

intensive behavioural intervention (IBI) for children with autism aged 2 to 5. The Ontario project

recognizes that many children can make considerable gains with (IBI) in their early years if
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services begin early, are intensive and are provided by well-trained therapist. In Prince Edward

Island, the family of a child who is diagnosed with autism receives provincial funding for up to

20 hours per week of home-based ABA treatment. Government pilot projects are also underway

in Newfoundland, Manitoba and British Columbia.

In the United States several jurisdictions also provide this treatment. Litigation in

England has also resulted in judicial direction to local councils to fund ABA treatment.

Should early intensive intervention be publicly funded throughout Canada as a medically

necessary service? Section 3 of the Canada Health Aci5, describes the primary objective of the

Canadian health care policy as protecting, promoting and restoring the physical and mental well-

being of residents of Canada and facilitating reasonable access to health services without

financial or other barriers. Pursuant to section 5 of the same Act, the federal government makes

cash contributions towards funding provincial health care systems. Those cash contributions are

contingent on provincial compliance with the criteria described in sections 8 to 12 of the Act

respecting (a) public administration; (b) comprehensiveness; (c) universality; (d) portability; and

(e) accessibility (emphasis added).

The question raised in the present impact study is whether the refusal by the federal

government to fund early intensive intervention programmes or the lack of action thereof

violates section 15 of the Charter of Rights and Freedoms?

Sections 15(1) of the Charter enshrines the principle of equality and it reads:

Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or
menial or physical disability. (emphasis added)

This impact study will show that early intensive intervention is a medically necessary

service and that autism is a medical disability just as cancer and that both require treatment. As

we have stated in previous paragraphs it is beyond debate that the appropriate treatment for

autism is ABA or early intensive behavioural intervention. In failing to make appropriate

accommodation for the healthcare needs of children with autism both the Federal and Provincial

governments have, in our view, discriminated against these children.
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__________________________
5 R.S.C. 1985, chap. C-6

In this study we will focus our attention on the Supreme Court of Canada decision in

Eldridge v. British Columbia6 and in the recent decision of the Supreme Court of British

Columbia in Auton et al v. Attorney General of British Columbia and the Medical Services

Commission of British Columbia7.   But first of all we will analyze the principle of interpretation

that the Courts have retained in regards to section 15 of the Charter

A. SECTION 15 ANALYSIS

On numerous occasions, the Supreme Court of Canada has stated that the meaning of the

Canadian Charter of Rights and Freedoms8 should be ascertained by a purposive approach. In

this regard the Court in R. v. Big M Drug Mart indicated the parameters within which a right or

freedom protected by the Charter should be analyzed:

This Court has already, in some measure, set out the basic approach
to be taken in interpreting the Charter. In Hunter V. Southam Inc.,
[1984] 2 S.C.R. 145, this Court expressed the view that the proper
approach to the definition of the rights and freedoms guaranteed by
the Charter was a purposive one. The meaning of a right or freedom
guaranteed by the Charter was to be ascertained by an analysis of the
purpose of such a guarantee; it was to be understood, in other words,
in the light of the interests it was meant to protect.

. . this analysis is to be undertaken, and the purpose of the right or
freedom in question is to be sought by reference to the character and
the larger objects of the Charter itself, to the language chosen to
articulate the specific right or freedom, to the historical origins of the
concepts enshrined, and where applicable, to the meaning and purpose
of the other specific rights and freedoms with which it is associated
within the text of the Charter. The interpretation should be, as the
judgment in Southam emphasizes, a generous rather than a legalistic
one, aimed at fulfilling the purpose of the guarantee and securing for
individuals the full benefit of the Charter's protection. At the same time
it is important not to overshoot the actual purpose of the right or
freedom in question, but to recall that the Charter was not enacted in a
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__________________________

6
 [1997] 3 S.C.R. 624. (Eldridge).

7 Supra, footnote 1.
8 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act 1982, 1982, c. 11, (U.K.), in
R.S.C. 1985, App. II, no 44.

vacuum, and must therefore, as this Court's decision in Law Society of
Upper Canada v. Skapinker, [1984] 1 5.CR. 357, illustrates, be placed
in its proper linguistic, philosophic and historical contexts.9

This passage also applies to the definition and interpretation of the equality rights

contained in s.15(l) of the Charter. On its face, s.15(1) guarantees the equal treatment of

individuals by the state without discrimination. It is thus of no surprise if one states that the

concepts of «equality» and «discrimination» lie at the heart of the provision.

Section 15(1), like other Charter rights is to be generously and purposively interpreted.10

The Supreme Court also concluded that a discriminatory purpose or intention is not a necessary

condition of s. 15(1). As the Court stated in Eldridge: « A legal distinction need not be motivated

by a desire to disadvantage an individual or group in order to violate s.15(1) It is sufficient if the

effect of the legislation is to deny someone the equal protection or benefit of the law.»11

In Andrews v. Law Society of British Columbia, McIntyre J. declares, «to approach the

ideal of full equality before the law.. the main consideration must be the impact of the law on the

individual or the group concerned.»12  In that regards, he emphasizes that true equality does not

necessarily result from identical treatment and that formal distinctions in treatment will be

necessary in some contexts in order to accommodate the differences between individuals and

thus to produce equal treatment in a substantive sense.13 According to Sopinka J., the principle of

substantive equality which was retained by the Supreme Court of Canada «emphasizes that the

purpose of 5. 15(1) of the Charter  is not only to prevent discrimination by the attribution of

stereotypical characteristics to individuals, but also to ameliorate the position of groups within

__________________________
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9  [1985] 1 5.CR. 295, at paras. 116 and 117.
10 Eldridge, supra, footnote 6, at para. 53.
11 Ibid., at para. 62.
12 Andrews V. Law Society of British Columbia, [1989] 1 S.C.R. 143, at page 165 (Andrews).
13 Ibid., at pages 164-169.

Canadian society who have suffered disadvantage by exclusion from mainstream society as has

been the case with disabled persons.»'4 (Emphasis added.)

In Law V. Canada the Supreme Court declares:

Legislation which effects differential treatment between individuals
or groups will violate this fundamental purpose where those who are
subject to differential treatment fall within one or more enumerated
or analogous grounds, and where the differential treatment reflects
the stereotypical  application  of presumed  group  or  personal
characteristics, or otherwise has the effect of perpetuating or promoting
the view that the individual is less capable, or less worthy of recognition
or value as a human being or as a member of Canadian society.
Alternatively, differential treatment will not likely constitute discrimination
within the purpose of s. 15(1) where it does not violate the human dignity
or freedom of a person or group in this way, and in particular where the
differential treatment also assists in ameliorating the position of the
disadvantaged within Canadian society.15

In Granovsky v. Canada (Minister of Employment and Immigration), Binnie J., speaking
for the Court, stated that:

The true focus of the 5. 15(1) disability analysis is not on the
impairment as such, nor even any associated functional limitations,
but is on the problematic response of the state to either or both of
these circumstances. It is the state action that stigmatizes the impairment,
or which attributes false or exaggerated importance to the functional
limitations (if any), or which fails to take into account the "large remedial
component" (Andrews v. Law Society of British Columbia, [1989] 1
S.C.R. 143, at p.171) or "ameliorative purpose" of S. 15(1) (Eaton v.
Brant County Board of Education, [1997] 1 S.C.R. 241, at para. 66;
Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624, at
para. 65; Law, supra, at para. 72), that creates the legally relevant human
rights dimension to what might otherwise be a straightforward biomedical
condition. 16  (Emphasis added)
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___________________________________________

14 Eaton V. Brant County Board of Education, [1997] 1 S.C.R. 241, at paras. 66-67.
15 Law V. Canada, [1999] 1 S.C.R. 497, at para. 51. (Law).
16 [2000] 1 S.C.R. 28, at para. 26.

Later on he adds:

The Charter is not a magic wand that can eliminate physical or mental
impairments, nor is it expected to create the illusion of doing so. Nor can
it alleviate or eliminate the functional limitations truly created by the
impairment. What s.15 of the Charter can do and it is a role of immense
importance is address the way in which the state responds to people with
disabilities. Section 15(1) ensures that governments may not, intentionally
or through a failure of appropriate accommodation, stigmatize the underlying
physical or mental Impairment, or attribute functional limitations to the
individual that the underlying physical or mental impairment does not entail,
or fail to recognize the added burdens which persons with disabilities may
encounter in achieving self-fulfilment in a world relentlessly oriented to the
able-bodied.17 (Emphasis added)

With this context in mind, we now turn to the specific elements that are necessary to

establish a claim under s. 15(1). According to Eldridge, a person claiming a violation of  a s.

15(1) right must first establish that «because of a distinction drawn between the claimant and

others, the claimant has been denied «equal  protection» of the law.» Secondly, he must show

that the <<denial constitutes discrimination on the basis of one of the enumerated grounds listed

in s. 15(1) or one analogous thereto.»18 And thirdly, he must establish that the differential

treatment discriminates in a substantial sense, bringing into play the purpose of s. l5(1). 19   We

must remember that the analysis of each element is to be undertaken in a purposive and

contextualized  manner, taking into account the large remedial component of s. 15(1) and the

purpose of the provision in « fighting the evil of discrimination.»20

In order to establish the first element of his claim under 5.15(1), the claimant will have to

show that the «impugned law [or state action] (a) draw [s] a formal distinction between the
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claimant and others on the basis of one or more personal characteristics, or (b) fail [s] to take into

account the claimant's already disadvantaged position within Canadian society resulting in

substantively differential treatment between the claimant and others on the basis of one or more

personal characteristics.»21 In Andrews, McIntyre J. noted that equality is a comparative concept,

__________________________

17 Ibid., at para. 33.
18 Eldridge, supra, footnote 6, at para. 58.
19 Law, supra, footnote 15, at para. 39.
20 Ibid., at para. 23.
21  Ibid
«the condition of which may only be attained or discerned by comparison with the condition of

others in the social and political setting in which the question arises.»22

In Law, the Court added: «It is impossible to evaluate a s.15(1) claim without identifying

specific personal characteristics or circumstances of the individual or group bringing the claim,

and comparing the treatment of that person or group to the treatment accorded to a relevant

comparator.»23 According to the Court, this comparison is essential in that it determines whether

the s.15(1) claimant «may be said to experience differential treatment», the first step in

establishing if there is or not a «discriminatory inequality for the purpose of 5. 15(l).»24

In order to establish a Charter violation, the claimant must show that the differential
treatment he received is discriminatory. In Andrews, McIntyre offers a definition of
discrimination in the following terms:

...discrimination may be described as a distinction, whether
intentional or not but based on grounds relating to personal
characteristics of the individual or group, which has the effect of
imposing burdens, obligations or disadvantages on such individual
or group not imposed upon others, or which withholds or limits
access to opportunities, benefits, and advantage available to other
members of society. Distinctions based on personal characteristics
attributed to an individual solely on the basis of association with a
group will rarely escape the charge of discrimination, while those
based on an individual's merits and capacities will rarely be so classed .25

McIntyre J. further explains that «the words “without discrimination" require more than a

mere finding of distinction between the treatment of groups and individuals»26 and that «in

assessing whether a complainant's rights have been infringed under S. 15(1), it is not enough to
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focus only on the alleged ground of discrimination and decide whether or not it is an enumerated

or analogous ground».27 A court must instead assign a role to S. 15(1) which goes beyond the

__________________________

22 Andrews, supra, footnote 12, at page 164.
23 Law, supra, footnote 15, at para. 24.
24 Andrews, supra, footnote 20.
25 Ibid., supra, footnote 12, at pages 174-175.
26  Ibid.,at pages 180-181.
27 Ibid., at page 182.

mere recognition of a legal distinction. The protection of equality rights is concerned with

distinctions that are truly discriminatory and does not rest solely on the fact that a distinction is

drawn on the basis of a ground expressly enumerated in S. 15(1).

Finally, McIntyre J. states that the various grounds of discrimination expressly listed in 5.

5(1) «reflect the most common and probably the most socially destructive and historically

practice bases of discrimination» but a s.15(1) claim may also be brought on analogous ground.
28  In her judgment Wilson J. explains that a ground may qualify as analogous if the claimant is

«lacking in political power», vulnerable to having their interests overlooked and their rights to

equal concern and respect violated», and are «vulnerable to becoming a disadvantaged group».29

She adds that,

...this is a determination which is not to be made only in the context
of the law which is subject to challenge but rather in the context of
the place of the group in the entire social, political and legal fabric
of our society. While legislatures must inevitably draw distinctions
among the governed, such distinctions should not bring about or
reinforce the disadvantage of certain groups and individuals by denying
them the rights freely accorded to others.30 (Emphasis added)

In summary, Andrews establishes that there are three key elements to a discrimination

claim under s. 15(1):«differential treatment, an enumerated or analogous ground, and

discrimination in a substantive sense involving factors such as prejudice, stereotyping and

disadvantage. Of fundamental importance, as stressed repeatedly by all of the judges who wrote,

the determination of whether each of these elements exists in a particular case is always to be
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undertaken in a purposive manner, taking into account the full social, political, and legal context

of the claim.»31

__________________________

28 Ibid., at page 175.
29 Ibid., at page 152.
30 Ibid., at page 175.
31 Law, supra, footnote 15, at para 30.

Each of the elements of the approach to s. 15(1) articulated by the Court in Andrews has

been developed and enriched by subsequent jurisprudence.  In Law, the Supreme Court proposes

a synthesis of these various articulations of the approach suggested in Andrews. According to the

Court,

...a court that is called upon to determine a discrimination claim
under s. 15(1) should make the following three broad inquiries. First,
does the impugned law (a) draw a formal distinction between the
claimant and others on the basis of one or more personal characteristics,
or (b) fail to take into account the claimant's already disadvantaged
position within Canadian society resulting in substantively differential
treatment between the claimant and others on the basis of one or more
personal characteristics? If so, there is differential treatment for the
purpose of s. 15(1). Second, was the claimant subject to differential
treatment on the basis of one or more of the enumerated and analogous
grounds? And third, does the differential treatment discriminate in a
substantive sense, bringing into play the purpose of 5. 15(1) of the
Charter in remedying such ills as prejudice, stereotyping, and historical
disadvantage? The second and third inquiries are concerned with whether
the differential treatment constitutes discrimination in the substantive
sense intended by s.15(1). 32

The Court then goes on to summarize some of the main guidelines for analysis under
s.15(1) to be derived from the jurisprudence:

General Approach

(1)It is inappropriate to attempt to confine analysis under s.15(1) of the
Charter to a fixed and limited formula. A purposive and contextual approach
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to discrimination analysis is to be preferred, in order to permit the realization
of the strong remedial purpose of the equality guarantee, and to avoid the
pitfalls of a formalistic or mechanical approach.

(2)The approach adopted and regularly applied by this Court to the
interpretation of s. 15(1) focuses upon three central issues:

(A)whether a law imposes differential treatment between the claimant
and others, in purpose or effect;
(B)whether one or more enumerated or analogous grounds of
discrimination are the basis for the differential treatment; and
(C)whether the law in question has a purpose or effect that is
discriminatory within the meaning of the equality guarantee.

__________________________

32 Law, supra, footnote 15, at para. 39.
The first issue is concerned with the question of whether the law causes
differential treatment. The second and third issues are concerned with
whether the differential treatment constitutes discrimination in the
substantive sense intended by s.15(l).

(3)Accordingly, a court that is called upon to determine a discrimination
claim under 5. 15(1) should make the following three broad inquiries:

(A)Does the impugned law (a) draw a formal distinction between
the claimant and others on the basis of one or more personal
characteristics, or (b) fail to take into account the claimant's
already disadvantaged position within Canadian society resulting
in substantively differential treatment between the claimant and
others on the basis of one or more personal characteristics?

(B)Is the claimant subject to differential treatment based on one
or more enumerated and analogous grounds?

and

(C)Does the differential treatment discriminate, by imposing a
burden upon or withholding a benefit from the claimant in a
manner which reflects the stereotypical application of presumed
group or personal characteristics, or which otherwise has the effect
of perpetuating or promoting the view that the individual is less
capable or worthy of recognition or value as a human being or as a
member of Canadian society, equally deserving of concern, respect,
and consideration?

Purpose
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(4)In general terms, the purpose of 5. 15(1) is to prevent the violation
of essential human dignity and freedom through the imposition of
disadvantage, stereotyping, or political or social prejudice, and to promote
a society in which all persons enjoy equal recognition at law as human
beings or as members of Canadian society, equally capable and equally
deserving of concern, respect and consideration.

(5)The existence of a conflict between the purpose or effect of an
impugned law and the purpose of s.15(1) is essential in order
to found a discrimination claim. The determination of whether such a
conflict exists is to be made through an analysis of the full context
surrounding the claim and the claimant.

Comparative Approach
(6)The equality guarantee is a comparative concept, which ultimately
requires a court to establish one or more relevant comparators. The
claimant generally chooses the person, group, or groups with whom he
or she wishes to be compared for the purpose of the discrimination inquiry.
 However, where the claimant's characterization of the comparison is
insufficient, a court may, within the scope of the ground or grounds pleaded,
refine the comparison presented by the claimant where warranted.
Locating the relevant comparison group requires an examination of the
subject-matter of the legislation and its effects, as well as a full
appreciation of context.

Context

(7)The contextual factors that determine whether legislation has the effect
of demeaning a claimant's dignity must be construed and examined from
the perspective of the claimant. The focus of the inquiry is both subjective
and objective. The relevant point of view is that of the reasonable person,
in circumstances similar to those of the claimant, who takes into account
the contextual factors relevant to the claim.

(8)There is a variety of factors which may be referred to by a 5. 15(1)
claimant in order to demonstrate that legislation demeans his or her dignity.
The list of factors is not closed. Guidance as to these factors may be found
in the jurisprudence of this Court, and by analogy to recognized factors.
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(9)Some  important  contextual  factors  influencing  the determination of
whether s. 15(1) has been infringed are, among others:

(A)Pre-existing disadvantage, stereotyping, prejudice, or
vulnerability experienced by the individual or group at issue. The
effects of a law as they relate to the important purpose of
s. 15(1) in protecting individuals or groups who are
vulnerable, disadvantaged, or members of "discrete and insular
minorities" should always be a central consideration. Although the
claimant's association with a historically more advantaged or
disadvantaged group or groups is not per Se determinative of an
infringement, the existence of these pre-existing factors will favour
a finding that s.15(1) has been infringed.

(B)The correspondence, or lack thereof, between the ground or
grounds on which the claim is based and the actual need,
capacity, or circumstances of the claimant or others. Although
the mere fact that the impugned legislation takes into account
the claimant's traits or circumstances will not necessarily be
sufficient to defeat as. 15(1) claim, it will generally be more
difficult to establish discrimination to the extent that the law
takes into account the claimant's actual situation in a manner that
respects his or her value as a human being or member of Canadian
society, and less difficult to do so where the law fails to take into
account the claimant's actual situation.

(C)The ameliorative purpose or effects of the impugned law upon
a more disadvantaged person or group in society. An ameliorative
purpose or effect which accords with the purpose of S. 15(1) of the
Charter will likely not violate the human dignity of more
advantaged individuals where the exclusion of these more
advantaged individuals largely corresponds to the greater need or the
different circumstances experienced by the disadvantaged group
being targeted by the legislation. This factor is more relevant where
the s. 15(1) claim is brought by a more advantaged member of society.

and

(D)The nature and scope of the interest affected by the impugned
law. The more severe and localized the consequences of the
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legislation for the affected group, the more likely that the
differential treatment responsible for these consequences is
discriminatory within the meaning of s.15(1).

(l0)Although the s.15(1) claimant bears the onus of establishing an
infringement of his or her equality rights in a purposive sense through
reference to one or more contextual factors, it is not necessarily the case
that the claimant must adduce evidence in order to show a violation of
human dignity or freedom. Frequently, where differential treatment is
based on one or more enumerated or analogous grounds, this will be
sufficient to found an infringement of s. 15(1) in the sense that it will be
evident on the basis of judicial notice and logical reasoning that the
distinction is discriminatory within the meaning of the provision.33

________________________________
33 Law, supra, footnote 15, at para. 88.

Accordingly, in our effort to answer the questions put to us, we will be using the
analytical framework provided by the jurisprudence of the Supreme Court of Canada. But first
we will pay special attention to two decisions : Eldridge and Auton.

$ Eldridge V. British Columbia

The facts34

This decision raises the question whether a provincial government's failure

to provide funding for sign language interpreters for deaf persons when they receive medical

services violates s. 15(1) of the Charter. The appellants asserted that, because of the

communication barrier that exists between deaf persons and health care providers, they receive a

lesser quality of medical services than hearing persons. The failure to pay for interpreters, they

contend, infringes their right to equal benefit of the law without discrimination based on a

physical disability.

The claimants, who live in British Columbia, were born deaf. Their preferred means of
communication is sign language. They contend that the absence of interpreters impairs their
ability to communicate with their doctors and other health care providers, and thus increases the
risk of misdiagnosis and ineffective treatment.

Medical care in British Columbia is delivered through two primary mechanisms. Hospital
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services are funded under the Hospital Insurance Act by the government that reimburses them

for the medically required services provided to the public. Funding for medically required

services delivered by doctors and other health care practitioners is provided by the province's

Medical Services Plan (established and regulated by the Medical and Health Care Services Act).

Neither program pays for sign language interpretation for the deaf.

The claimants unsuccessfully sought a declaration in the Supreme Court of British

Columbia that the failure to provide sign language interpreters as an insured benefit under the

__________________________

34 As taken from the head notes of the case.

Medical Services Plan violates S. 15(1) of the Charter. The decision of the trial division was

appealed but the Court of Appeal dismissed the appeal and confirmed the trial court's judgment.

The issues

The constitutional questions raised before the Supreme Court of Canada were as follows

(1) does the definition of "benefits" in 5.1 of the Medicare Protection Act of British
Columbia infringe s. 15(1) of the Charter by failing to include medical interpreter
services for the deaf,

(2) if so, is the impugned provision saved under 5.1 of the Charter,

(3) do ss. 3, 5 and 9 of the Hospital Insurance Act and the Regulations infringe s.
15(1) by failing to require that hospitals provide medical interpreter services for
the deaf, and

(4) if the answer to 3 is yes, are the impugned provisions saved under s.1. Also at
issue were whether, and in what manner, the Charter applies to the decision not to
provide sign language interpreters for the deaf as part of the publicly funded
scheme for the provision of medical care and, if a Charter violation were found,
what the appropriate remedy would be.

The legal reasoning



22

The Supreme Court stated that there were two distinct Charter "application" issues in this

case. Firstly, the Court had to identify the precise source of the alleged s.15(l) violations. In this

case the Court held that it was not the impugned legislation that infringed the Charter. Rather, it

was the actions of particular entities-- the hospitals and the Medical Services Commission --

exercising discretion conferred to them by that legislation that does so. The second question was

whether the Charter applied to those entities. In the Court's opinion, the Charter applied to both

in so far as they act pursuant to the powers granted to them by the statutes.

In regards to the first question, the Court noted that legislation might be found to he

unconstitutional on its face because it violates a Charter right. In such cases, the legislation will

he invalid and the Court will declare it of no force or effect pursuant to s.52(l) of the

Constitution Act, 1982. 35  The Charter may also be infringed, not by the legislation itself, but by

the actions of a delegated decision-maker in applying it. In such cases, the legislation remains

valid, but a remedy for the unconstitutional action may be sought pursuant to s.24(l) of the

Charter.

The Court further stated that in Eldridge the claimants, as deaf' persons, belonged to an

enumerated group under s.15(l)-- the physically disabled. Although this fact was not contested,

the Court found it relevant since the determination of whether a law is discriminatory is a

contextual exercise. La Forest J noted that the history of disabled persons in Canada is largely

one of exclusion and marginalization. He stated that persons with disabilities have too often been

excluded from the labour force, denied access to opportunities for social interaction and

advancement, subjected to invidious stereotyping and relegated to institutions. This historical

disadvantage has to a great extent been shaped and perpetuated by the notion that disability is an

abnormality or flaw. As a result, he added, «disabled persons have not generally been afforded

the equal concern, respect and consideration that s. 15(1) of the Charter demands. Instead, they

have been subjected to paternalistic attitudes of pity and charity, and their entrance into the social

mainstream has been conditional upon their emulation of able-bodied norms» He concluded that

one consequence of these attitudes «is the persistent social and economic disadvantage faced by

the disabled.»36
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The Court held that in Eldridge the distinction drawn between the claimants and others

was based on a personal characteristic that is irrelevant to the functional values underlying the

health care system which consist of the promotion of health and the prevention and treatment of

illness and disease, and the realization of those values through the vehicle of a publicly funded

health care system. It further added that there could be no personal characteristic less relevant to

these values than an individual's physical - and we might add mental - disability. Thus, the only

question is whether the claimants have been afforded "equal benefit of the law without

discrimination" within the meaning of s. 15(1) of the Charter.

_________________________

35 Constitution Act, 1982, being schedule B of the Canada Act 1982, 1982, c. 11, (U.K.).

36
 Eldridge, supra, footnote 6, para. 56.

In Eldridge the claim was not one of direct discrimination but of "adverse effects"

discrimination. The Court distinguishes between the two forms of discrimination as follows:

Direct discrimination occurs in this connection where an employer
adopts a practice or rule which on its face discriminates on a
prohibited ground.  For example, "No Catholics or no women or no
blacks employed here." . . . On the other hand, there is the concept of
adverse effect discrimination.  It arises where an employer for genuine
business reasons adopts a rule or standard which is on its face neutral,
and which will apply equally to all employees, but which has a
discriminatory effect upon a prohibited ground on one employee or
group of employees in that it imposes, because of some special
characteristic of the employee or group, obligations, penalties, or
restrictive conditions not imposed on other members of the work force.37

La Forest J. notes that adverse effects discrimination is especially relevant in the case of

disability. It would certainly be inappropriate and out of the ordinary for government to single

out disabled persons for discriminatory treatment but it might be more common for laws of

general application to have a disparate impact on the disabled. The Court noted with approval the
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following passage of the Chief Justice's dissenting opinion in Rodriguez c. British Columbia (A.

C.):

Not only does s 15(1) require the government to exercise greater caution
in making express or direct distinctions based on personal characteristics,
but legislation equally applicable to everyone is also capable of infringing
the right to equality enshrined in that provision, and so of having to be
justified in terms of s.1. Even in imposing generally applicable provisions,
the government must take into account differences which in fat exist between
individuals and so far as possible ensure that the provisions adopted will not
have a greater impact on certain classes of persons due to irrelevant personal
characteristics than on the public as a whole. In other words, to promote the
objective of the more equal society, s.15(1) acts as a bar to the executive
enacting provisions without taking into account their possible impact on
already disadvantaged classes of persons.38

__________________________

37  Ibid., para. 63.
38 [1993] 3 5.CR. 519, at page 549.

Again in Eaton, Sopinka J. added:

The principles that not every distinction on a prohibited ground
will constitute discrimination and that, in general, distinctions
based on presumed rather than actual characteristics are the
hallmarks of discrimination have particular significance when
applied to physical and mental disability. Avoidance of
discrimination on this ground will frequently require distinctions to
be made taking into account the actual personal characteristics of
disabled persons. In Andrews v. Law Society of British Columbia...
McIntyre J.  stated that the "accommodation of differences . . . is the
essence of true equality". This emphasizes that the purpose of s. 15(1)
of the Charter is not only to prevent discrimination by the attribution
of stereotypical characteristics to individuals, but also to ameliorate
the position of groups within Canadian society who have suffered
disadvantage by exclusion from mainstream society as has been the
case with disabled persons.

The Principal object of certain of the prohibited grounds is the
elimination of discrimination by the attribution of untrue
characteristics based on stereotypical attitudes relating to immutable
conditions such as race or sex.  In the case of disability, this is one
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of the objectives.  The other equally important objective seeks to take
into account the true characteristics of this group which acts as
headwinds to the enjoyment of society’s benefits and to accommodate
them.  Exclusion from the mainstream of society results from the
construction of a society based solely on “mainstream” attributes to
which disabled persons will never be able to gain access.  Whether it is
the impossibility of success at a written test for a blind person, or the
need for a ramp access to a library, the discrimination does not lie in the
attribution of untrue characteristics to the disabled individual.  The blind
person cannot see and the person in a wheelchair needs a ramp.  Rather,
it is the failure to make reasonable accommodation, to fine-tune society
so that its structures and assumptions do not result in the relegation and 

The discrimination inquiry which uses “the attribution of stereotypical
characteristics” reasoning as commonly understood is simply
inappropriate here.  It may be seen rather as a case of reverse stereotyping
which, by not allowing for the condition of a disabled individual, ignores
his or her disability and forces the individual to sink or swim within the 
and reasonable accommodation of these characteristics which is the central
purpose of s. 15(1) in relation to disability. 39 (Emphasis added)

The court then goes on to state that even though there are arguments to the effect that s.

15(1) of the Charter does not oblige the state to take positive steps to ameliorate, for example,

the symptoms of systemic or general inequality, such is not the situation in the present case.  The

Court noted that it has repeatedly held that once the state does provide a benefit, it is obliged to

do so in a non-discriminatory manner and that in many circumstances, this will require

governments to take positive action, for example by extending the scope of a benefit to a

previously excluded class of persons.  40

La Forest J. then concluded that in Eldridge the failure of the British Columbia Medical

Services Commission and hospitals to provide sign language interpretation where it is necessary

for effective communication constituted a prima facie violation of the s. 15(1) rights of deaf

persons.  According to the Court, this failure denies deaf persons the equal benefit of the law and

discriminates against them in comparison with hearing persons. Thus the absence of a publicly

funded sign language interpretation service discriminated against the claimants by denying them

the equal benefit of the British Columbia health care system and, consequently, the quality of

care received by them was inferior to that available to hearing persons.
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The Court held that the appropriate and just remedy in this case was to grant a declaration

that this failure is unconstitutional and to direct the government of British Columbia to

administer the Medical and Health Care Services Act (now the Medicare Protection Act) and the

Hospital Insurance Act of that province in a manner consistent with the requirements of s.15(l).

The Court felt that a declaration was an appropriate remedy because,

[T]here are myriad options available to the government that may
rectify the unconstitutionality of the current system. It is not this
Court's role to dictate how this is to be accomplished. Although it is
to be assumed that the government will move swiftly to correct the
unconstitutionality of the present scheme and comply with this
Court's directive it is appropriate to suspend the effectiveness of the

________________________

40 Eldridge, supra, footnote 6, para. 73

declaration for six months to enable the government to explore
its options and formulate an appropriate response. In fashioning its
response, the government should ensure that, after the expiration of
six months or any other period of suspension granted by this Court,
sign language interpreters will be provided where necessary
for effective communication in the delivery of medical services.
Moreover, it is presumed that the government will act in good faith
by considering not only the role of hospitals in the delivery of medical
services but also the involvement of the Medical Services
Commission and the Ministry of Health.41

$ Auton et al v. Attorney General of British Columbia et al

The facts

The claimants, four infants, were diagnosed with autism. They received treatment in the
form of intensive early behavioural intervention bases on methods developed by Dr. Ivar Lovaas
of the University of California. The infants' parents have funded these treatments. Various
requests to the Ministries of Health, Education and Children and Families of British Columbia
have gone largely unheeded.
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The issues

In their application the claimants claimed relief under ss. 7 and 15(1) of the Charter.
Specifically, they claimed that the denial of funding for the Lovaas Autism Treatment by the
provincial government discriminated against children with autism and violated their Charter
rights.

Legal reasoning

In her decision, Allan J referred to the various decisions of the Supreme Court of Canada
regarding s.15(l) and concluded «that discrimination could arise from the failure of legislation to

__________________________

41 Ibid., at para. 96.

take into account the need for accommodation of a particular group in order to ensure access to

same benefits received by others.»42

In Auton, the claimants complained that by failing to fund effective treatment for autism,

the government had misinterpreted its legislative mandate to provide health care services.

According to there arguments, the failure to fund Lovaas Autism Treatment neglected to take

into account the disadvantaged position of children with autism and results in a substantively

different treatment, placing an additional burden on them which is not suffered by non-autistic

children or mentally disordered adults. During the court proceedings a medical witness described

in the following words the effect of the government's refusal to provide treatment to autistic

children:

Providing a number of supportive services to a disorder that with
treatment we know that half could recover, is tantamount to
withholding treatment and continuing with supports and respite
services for AIDS patients after a treatment that can cure half of
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them has been discovered.43

According to the Court, funding appropriate treatment for autism is entirely consistent

with the ameliorative purpose of health legislation. Referring to the Eldridge decision, Allan J.

noted «the values of the health care system are to promote health, prevention and treatment of

illness and disease and to realize those values through a publicly funded health care system.»44

She further added that having created a universal medicare system of health benefits, the

government is prohibited from conferring those benefits in a discriminatory manner. She stated

that «[i]n the case of children with autism, their primary health care need is, where indicated,

early intensive behavioural intervention»45 and that in failing to accommodate the health care

needs of these children the government has discriminated against them.

________________________

42
 Auton, supra, footnote 1, para. 24.

43 Ibid., at para. 67.
44 Ibid., at para. 126.
45 Ibid.

The absence of treatment programmes for autistic children must
consciously or unconsciously be based on the premise that one cannot
effectively treat autistic children. The extensive evidence in this case
shows that assumption to be misconceived stereotype. The stigma
attached to mental illness is historical and widespread. Only effective
treatment can reduce the marginalization of autistic children and their
exclusion from the mainstream of society.46

The Court held that there was, in this case, no need to consider adverse effects

discrimination. It felt that the claimants were victims of the government's failure to

accommodate them by failing to provide treatment to ameliorate their mental disability and that

this constituted direct discrimination.47 The Court further held that autism is a medical disability

«just as cancer and that both require treatment.»48

Allan J. also rejected the government's argument that since autism can't be cured then

there is justification in withholding treatment. She noted that «Often cancer cannot be cured but

it is unthinkable that treatment designed to ameliorate or delay its effects would not be
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forthcoming.»49  She added that depression is a mental disability for which treatment is provided

through medicare and that other conditions that defy a «cure» such as cerebral palsy, are

provided with treatment to ameliorate their effects.50

Allan J. concluded:

I find that the petitioners have established that their s. 15 rights have
been infringed ... The Crown has failed to take into account  and
accommodate  the  infant  petitioners'  already disadvantaged position,
resulting in differential treatment. That unequal treatment, which is based
on the enumerated ground of mental disability, is discriminatory. Here
the only accommodation is funding for effective treatment.51

________________

46 Ibid., at para. 127.
47 Ibid, at para. 132.
48 Ibid, at para. 134.
49 Ibid., at para. 136.
50

 Ibid., at para. 137.
51 Ibid., at para. 139.

The attorneys for the government argued that the failure to provide treatment was
justified under s.l of the Charter that states:

The Charter guarantees the rights and freedoms set out in it
subject only to such reasonable limits prescribed by law as can he
demonstrably justified in a free and democratic society.52

They argued that the health care resources are limited and that the effect of funding

treatment for children with autism would direct resources away from other children with special

needs.  Allan J. rejected this argument and declared:

The exclusion of effective treatment for autistic children
undermines  the primary objective of the medicare legislation, which
is to provide universal health care. The additional stated objective of
the statute, to make “ judicious use" of limited health care resources,
does not justify a violation of the petitioners' section 15 rights.  Further,
the state's failure to accommodate the petitioners cannot be classified as
a minimal impairment of their rights. It follows that the Crown's
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submissions, which characterize the objective of the medicare legislation
as funding core medical services that do not include ABA, cannot
withstand the scrutiny of a proportionality analysis.53

In conclusion the Court held that the infant claimants were entitled to a declaration that

the government had violated their section 15(1) rights by withholding treatment, although the

Court agreed that it did not have jurisdiction to specifically order Lovaas therapy or to order that

Lovaas behavioural therapists services be provided. We will address specifically the question of

the appropriate remedy in another section of our analysis.

__________________________

52
 Canadian Charter of Rights and Freedom, supra, footnote 52, 5. 1.

53 Ibid., at para. 151.

B. THE CONSTITUTIONAL AND LEGISLATIVE FRAMEWORK

With the exception of hospitals, which are the responsibility of the provinces by virtue of
s. 92(7) of the Constitution Act, 1867 54, health is not a matter assigned solely to one level of
government.55   It is generally agreed, however, that the hospital insurance and medicare
programmes in force in this country come within the exclusive jurisdiction of the provinces
under ss.92(7) (hospitals), 92(13) property and civil rights) and 92(16) (matters of a merely local
or private nature)56  It is also well settled that it is beyond the federal government's constitutional
powers to directly regulate insurance for and the supply of health goods and services.

This has not prevented the federal Parliament from playing a leading role in the provision

of free, universal medical care throughout the nation. Although the federal government cannot

mandate that a provincial government comply with national standards in the operation of their

respective health insurance programmes, it has employed its inherent spending power to set

national standards for provincial medicare programmes and to encourage compliance with these

standards.
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The Canada Health Act57 requires the federal government to contribute to the funding of

provincial health insurance programs provided they conform to certain specified criteria. The

Supreme Court in Reference Re Canada Assistance Plan (B. C.) approved the constitutionality of

this kind of conditional grant.58

The purpose of the Canada Health Act is set out in ss.3 and 4 as follows:

3. It is hereby declared that the primary objective of Canadian health
care policy is to protect promote and restore the physical and mental
well-being of residents of Canada and to facilitate reasonable access
to health services without financial or other barriers.

__________________________

54 Constitution Act, ]867, (U.K.), 30 & 31 Vict., c. 3, R.S.C. (1985), Appendix II, No.5.
55 Schneider V. The Queen, [1982] 2 S.C.R. 112, at pp.141-42
56 Hogg, Peter W., Constitutional Law of Canada, vol.1, 3rd ed. (Supplemented), Scarborough, Ont. :

Carswell, 1992, (loose-leaf), at p.6-16.
57 R.S.C., 1985, c. C-6.
58 [1991] 2 S.C.R. 525, at page 567.

4. The purpose of this Act is to establish criteria and conditions
in respect of insured health services and extended health care
services provided under provincial law that must be met before
a full cash contribution may be made. (Emphasis added)

Sections 5 and 7 of the Act require the federal government to contribute to provincial

insurance schemes where certain conditions are met:

5. Subject to this Act, as part of the Canada Health and Social Transfer,
a full cash contribution is payable by Canada to each province for each
fiscal year.
7. In order that a province may qualify for a full cash contribution
referred to in section 5 for a fiscal year, the health care insurance plan
of the province must, throughout the fiscal year, satisfy the criteria
described in sections 8 to 12 respecting the following matters:

(a) public administration;
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(b) comprehensiveness;
(c) universality;
(d) portability; and
(e) accessibility.

(Emphasis added)

The condition of "comprehensiveness" is defined in section 9 as follows:

9. In order to satisfy the criterion respecting comprehensiveness,
the health care insurance plan of a province must insure all insured
health services provided by hospitals, medical practitioners or
dentists, and where the law of the province so  permits similar or
additional services rendered by other health care practitioners.
(Emphasis added)

The phrase "insured health services" is defined in 5. 2 of  the Act to mean,«hospital

services, physician services and surgical-dental services provided to insured persons but does not

include any health services that a person is entitled to and eligible for under any other Act of

Parliament or under any Act of the legislature of a province that relates to workers' or workmen's

compensation.» "Hospital services" are further described as including a number of specific

services such as accommodation, nursing services and access to diagnostic and treatment

facilities, so long as such services are medically necessary for the purpose of maintaining health,

preventing disease or diagnosing or treating an injury illness or disability" (Emphasis added).

The definition of "physician services" does not list any specific benefits. It states only that they

consist of "any medically required services rendered by medical practitioners". The Act does not

define the phrases "medically necessary" or "medically required".

Regarding the criterion of "universality", s. 10 of the Act provides:

10. In order to satisfy the criterion respecting universality, he health
care insurance plan of a province must entitle one hundred per cent
of the insured persons of the province to the insured health services
provided for by the plan on uniform terms and conditions.

"Accessibility" is defined in the Act:

12. (1) In order to satisfy the criterion respecting accessibility, the
health care insurance plan of a province

(a) must provide for insured health services on uniform terms
and conditions and on a basis that does not impede or preclude,
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either directly or indirectly whether by charges made to insured
persons or otherwise, reasonable access to those services by
insured persons;
(b) must provide for payment for insured health services in
accordance with a tariff or system of payment authorized by the
law of the province;
(c) must provide for reasonable compensation for all insured
health services rendered by medical practitioners or dentists; and
(d) must provide for the payment of amounts to hospitals,
including hospitals owned or operated by Canada, in respect of the
cost of insured health services.

How does the federal government enforce the Act's five criteria? The only direct legal

means by which the federal government may attempt to force compliance by a province is to

withhold federal funding. According to sections 14 and 15 of the Canada Health Act it is at the

federal government's discretion whether or not to deduct money from provincial transfer

payments to enforce the Act's five criteria. Pursuant to s. 20, the Minister of Health must deduct

on a dollar-for-dollar basis from the provincial transfer payments, the amount paid in the

province as extra-billing or user charges for services that should be freely available in the public

sector.

Although the federal government has the tools to ensure the enforcement of the Canada

Health Act, the question remains whether it would actually use them in the face of non-

compliance by a province. There has been no instance that I know of where the federal

government as exercised its discretion under s. 15 of the Act. However, the federal government

has deducted in various provinces, pursuant to s.20, the fees charged by private institutions to

patients for « medically necessary» services. For example, Nova Scotia and Newfoundland have

had deductions taken from their transfer payments on a dollar-for-dollar basis for fees charged to

patients at abortion clinics.

It is obvious that the federal government is reluctant to use discretionary power to force

the provinces to respect the Act's five criteria. This begs the question of what recourse remains

when the federal government will not enforce the Act? It is possible that individuals or public

interest groups could challenge the decision by the federal government not to use its

discretionary power to make deductions from transfer payments to the provinces. To be
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successful, this individual or interest group would have to establish that there has been a serious

violation of one or more of the five criteria of the Act.

In New Brunswick, the provision of medical treatments by doctors and other health care

practitioners is governed by the Medical Services Payment AcA59 The structure of this legislation

accords with the criteria set out in the Canada Health Act. Section 2(1) of the Medical Services

Payment Act entitles residents of the province to the benefits provided by the Act:

2(1) The provincial authority shall take such action as is necessary
(a) to establish a medical services plan

(ii) that provides payment for the furnishing of entitled
services upon uniform terms and conditions to all beneficiaries
in the Province,

A “beneficiary" is defined in the Regulations60 as a resident who has resided in the

Province for not less than three months other than a dependent of a beneficiary, or a person

mentioned in paragraphs 4(1) (a), (b), (c) and (d) of the Regulations, and a visitor, other than a

dependent, who has obtained authorization to enter Canada for the purposes of engaging in

_________________________

59 S.N.B., c. M-7

60
 N. B. Regulations 84-20 under the Medical Services Payment Act (O.C. 84-64).

employment. “Entitled services" includes, according to the Act, all services rendered by medical

practitioners that are medically required and any other services provided by a person other than a

medical practitioner that are specified by the Lieutenant-Governor in Council. A “medical

practitioner" is a person lawfully entitled to practice medicine in the place in which lie carries on

such practice.

The Act does not list the services that are "medically required" but in Schedule 2 of the

Medical Services Payment Act Regulations, a list of services that are deemed not to be “entitled

services" is provided. Intensive early intervention is not included in this list. The determination
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of what constitutes an “entitled service" is left to the discretion of the Lieutenant-Governor in

Council who, in accordance with s.12 of the Act, may make regulations deeming certain services

rendered by a person who is not a medical practitioner to be entitled services, respecting the

payment to a person who is not a medical practitioner for providing entitled services to

beneficiaries and deeming certain services not to be entitled services.

It is interesting to note that the legislation does not, either expressly or by necessary

implication, state that intensive early intervention is not a "medically required" service (and

hence that it is not an "entitled service" under the Act. It is therefore logical to conclude that the

Medical Services Payment Act must be interpreted to include early intensive intervention as a

"medically required service". It is thus not the Act that contravenes s.l5(l) but the failure of the

provincial government to take action and provide these services. Since it is a medically necessary

service and that it is not on the list of services not deemed «entitled services » it is thus a service

that should be accessible and comprehensive.

C. DOES THE FEDERAL GOVERNMENT REFUSAL TO FUND TREATMENT FUND

CHILDREN WITH AUTISM OR TO TAKE MEASURES TO MAKE SURE THAT

THE PROVINCIAL GOVERNMENT FUND THESE TREATMENT CONTRAVENE

THEIR RIGHTS UNDER S. 15(1)

Without effective treatment autism is a lifelong affliction that will most likely result in

the institutionalization of the untreated child. Experts agree that with intensive early intervention

many children with autism would be able to make exceptional gains in language, socialization

and intellect. Scientific research and published reports have shown that the long-term outcome

for children with autism who have received this treatment is very promising. It can produce

substantial improvements in the overall functioning of young children with autism and many of

these children will grow to be sufficiently independent to live in the community and even

improve to the point of full recovery. It is beyond reasonable doubt that early intensive

intervention is a medically necessary service and that autism is a medical disability just as cancer

or any other medical conditions and, as it is the case for these other medical conditions, it too

requires treatment. Accordingly intensive early intervention is a medically necessary service
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insofar as it significantly improves the condition of those afflicted with autism.

The question we are asked to answer in this impact study is whether the federal

government has failed to make appropriate accommodation for people faced with the stigma of

autism and consequently has failed to recognize the added burdens that these persons may

encounter if their medical condition goes untreated. In other words does the inaction of the

federal government in failing to fund programmes for early intensive intervention constitute a

violation of the equality rights of these children as recognized in s.15(1) o£ the Charter?

To establish a case under s.15(l) one must show:

1. That because of a distinction drawn between the claimant and others,
the claimant has been denied the equal protection of the law.

2. That the denial constitutes discrimination on the basis of the enumerated
grounds listed in s.15(l).

3. That the differential treatment discriminates in a substantial sense.

In the present case, in order to establish the first of the three elements set out above, we

will have to show that the inaction of the federal government failed to take into account the

disadvantaged position within Canadian society of people affected with autism and that it is

discriminatory in that it results in a substantively differential treatment for the latter compared to

other citizens. This differential treatment has the effect of imposing a burden or a disadvantage

on people affected by autism. It limits access to opportunities, benefits and advantages that are

available to other members of society.

In not making sure that early intensive interventions, a medically necessary service, is

made available to children who need them the federal government is allowing the provincial

governments to contravene the criteria of the Canada Health Act and consequently drawing a

distinction which reinforces the disadvantage of children with autism by denying them the rights

freely accorded to others. It is clear that the federal government would not sit idly by and allow

provincial governments to refuse to offer medically necessary services to patients with cancer.

li~ the words of a medical expert in the Auton decision, the decision not to ensure accessibility to
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this medical service is akin to withholding treatment for AIDS patients after a treatment that can

cure half of them has been discovered.

It is clear that the inaction of the federal government in this situation draws a formal

distinction between persons with autism, which is not treated as a medical condition, and other

members of society and fails to take into account their disadvantaged position within Canadian

society resulting in a substantial differential treatment for them based on their mental disability.

By failing to make sure that early intensive intervention is publicly funded th federal government

has misinterpreted its legislative mandate to protect, promote and restore the mental well being

of residents of Canada and to facilitate reasonable access to health services without financial or

other barriers. The government's inaction to act has placed an additional burden on the parents of

children with autism that is not suffered by non-autistic children or mentally disordered adults.

Making sure that funds are available for treatment of autism would be entirely consistent with

the ameliorative purpose of the Canada Health Act. Again we reiterate that the values of the

Canadian health care system is to promote health, prevention and treatment of illness through a

publicly funded health care system and the federal government having undertaken under its

spending power to ensure that the health care insurance plan of the provinces satisfy the five

criteria set out in s.7 of the Canada Health Act must make sure that it does not exercise the

power given to it by the Act in a discriminatory manner. In failing to take action to make sure

that health care needs of these children are accommodated it has discriminated against them.

We emphasize that it is not the Canadian Health Act that infringes the Charter, but the

action of the federal government who by refusing to exercise the discretion conferred to it by the

Act is discriminating towards children with autism. The Charter is consequently not violated by

the legislation itself but by the action of the delegated decision-maker in applying it. Thus a

remedy for the unconstitutional action may be sought pursuant to S. 24(1) of the Charter.

Children with autism belong to an enumerated group under 8.15(1;) - the mentally

disabled.  This fact cannot be contested but it remains relevant since the determination of

whether the action of the government in applying the Act is discriminatory is a contextual

exercise. In the words of La Forest J. in the Eldridge decision the history of people afflicted with
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autism in Canada is largely one of exclusion, marginalization and institutionalization. They have

been denied access to opportunities for social interaction and advancement and have been

subjected to invidious stereotyping and in more cases than other relegated to institutions. This

historical disadvantage has to a great extent been shaped and perpetuated by the notion that

autism is not a medical condition and that treatment for autism is not a medically necessary

service. As a result people who suffer from autism have not generally been afforded the equal

concern, respect and consideration that .,. 15(1) demands. Again, paraphrasing La Forest J., we

can conclude that people who suffer from autism have been subjected to paternalistic attitudes of

pity and charity and that there entrance into the social mainstream has been blocked.

The absence of action by the Federal government to make sure that the publicly funded

health care system provides treatment programmes for children with autism must be based on the

premise that autism cannot be treated. However, the evidence submitted in Auton has shown that

this assumption is a misconceived stereotype. Effective treatment in the form of early intensive

intervention does exist and it can reduce the marginalization of children with autism and their

exclusion from the mainstream of society.

Consequently, we may assert that the distinction drawn between people with autism and

others is based on a personal characteristic that is irrelevant to the functional values underlying

the Canadian health care system which consist of the promotion of health and the prevention and

treatment of illness and disease and the realization of those values through the vehicle of a

publicly funded health care system. There can be no personal characteristic less relevant to these

values that an individual's mental disability.

We strongly believe that the failure of the federal government to make sure th~it early

intensive intervention treatment is provided to children with autism and to take action pursuant to

the Canada Health Act against a provincial government, such as the government of New

Brunswick, who refuses to offer this treatment constitutes a violation of the 5. 15(1) rights of

children with autism. This failure denies these persons the equal benefit of the law and

discriminates against them in comparison to others. Thus the absence of publicly funded early

intensive intervention treatment discriminates against children with autism by denying them the
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equal benefit conferred to other Canadian citizens by the Canada Health Act and consequently

the quality of care received by them is inferior to that available to other Canadian citizen.

D. CONCLUSION

           Our analysis of the Eldridge and Auton decisions strongly supports our conclusion that the

federal government by not taking action to ensure that the provincial governments comply with

the five criteria of the Canada Health Act in regards to treatment for people affected with autism

is discriminating against them and consequently violating their s.15(1) rights. Even though it was

not the purpose of our study we feel obliged to add that the federal government is not the sole

culprit in this regard but that the provincial government of New Brunswick is also violating the

rights of people with autism by refusing to offer them appropriate medical services in the form or

early intensive intervention and by failing to offer adequate support during the school age and

adult life. It is clear that the actions of both levels of government towards people affected with

autism do not live up to the principle of equality protected by s. 15(1).

           Both levels of government should remember that funding appropriate treatment br autism

is entirely consistent with the ameliorative purpose of health legislation. In Auton, Allan J. noted

that the values of the health care system are to promote health, prevention and treatment through

publicly funded health care system. Canada has chosen to implement a universal medicare

system of health benefits and the federal and provincial governments are now prohibited from

conferring those benefits in a discriminatory manner. In the case of autism the primary health

care need is early intensive intervention and in failing or refusing to provide this treatment the

government of New Brunswick and the federal government are discriminating against these

individuals.

          Their inaction draws a formal distinction between individuals with autism, which is not

treated as a medical condition, and other members of society. It fails to take into account the

disadvantage position of individuals suffering from autism and discriminates against them on the

basis of their mental disability.


