
In her Popular Govern-
ment article “When You
Can’t Sue the State: State
Sovereign Immunity”
(Summer 2000), Anita R.
Brown-Graham described
a series of recent decisions
in which a sharply divided
U.S. Supreme Court
barred individuals from
suing states for money
damages for certain viola-
tions of federal law, such as
laws prohibiting discrimi-
nation against employees
because of their age. In
the response that follows,
William Van Alstyne
argues that this barrier to
relief is neither unduly

imposing nor novel. The
debate over the signifi-
cance of these decisions 
is likely to continue. In
February 2001, in another
case decided by a five-
to-four vote (Board of
Trustees of University of
Alabama v. Garrett), the
Supreme Court again
barred an individual’s suit
for damages against a
state entity, this time for a
violation of the Americans
with Disabilities Act.

—Editor
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Professor Anita Brown-Graham’s welcome
and comprehensive article (“When You
Can’t Sue the State”) was first-rate. Even so,

it may leave readers with a somewhat misleading
impression of what has happened recently. If one
rephrases the title merely to turn the question
around (“When Can a State Be Sued?”), one will
see that the U.S. Supreme Court’s recent Eleventh
Amendment decisions overall may do less in secur-
ing state immunity from suits brought under 
various federal statutes, in federal courts, than one
might first suppose. 

I
First, as Professor Brown-Graham acknowl-
edged, with respect to all of the various state 
entities otherwise covered by the federal statutes
touched on in her article, each remains subject 
to federal court suit by any federal enforcement
agency authorized by Congress to pursue it,
whether or not in federal court. That any such
action may seek money damages (and not merely
injunctive relief), moreover, does not affect the
jurisdiction of the court.1

Second, as Professor Brown-Graham likewise
acknowledged, even as to federal court enforce-
ment actions brought by private parties (rather
than by a federal agency such as the Equal
Employment Opportunity Commission or the
Department of Labor), private parties may still
sue to halt any ongoing violations, merely substi-
tuting the state agency head (by name) as the
defendant and shifting from seeking damages to
demanding injunctive relief.2

Third, insofar as any of the federal statutes are
grounded on the enforcement clause of the Thir-
teenth, Fourteenth, or Fifteenth Amendment,
then even private actions against the state or state
agency, seeking money damages (including puni-
tive damages as well as attorney fees), may be
brought in federal court, as provided by Congress.

The Equal Pay Act of 1963 provides for money
damages (actually, double liquidated damages
plus attorney fees). As Professor Brown-Graham
herself noticed, this act has been upheld in autho-
rizing not merely effective injunctive relief but
specified money damages as well. And so it is,
equally, with any other act of Congress that can
claim a valid basis in any of the enforcement
clauses of these amendments.3

Fourth, insofar as some federal statutes are
not based on any of the Civil War amendment
enforcement clauses (and not all are), still, inso-
far as they may be tied to federal funds (as many
assuredly are), the Supreme Court has held that
Congress can make state or state agency accep-
tance of statutory provisions authorizing private
actions for money damages to be brought against
them in federal court an express condition of
funding eligibility. Having thus accepted the bit-
ter with the sweet (albeit under considerable real
duress of otherwise being excluded from funding
eligibility), the receiving state is bound by its
waiver of immunity and liable to answer even to
privately brought suits for money damages in
federal court.4

Fifth, as acknowledged (but somewhat down-
played in the article), it also remains true that state
officials may be sued personally in federal court,
in privately brought actions seeking money dam-
ages from them, should they act in disregard of
specific provisions in some federal acts. Why? Be-
cause neither state nor local officials acquire any
personal immunity by force of the Eleventh
Amendment.5

Sixth, of significance to many readers of
Popular Government, most local government
units (e.g., cities, counties, and school districts)
generally receive no Eleventh Amendment immu-
nity at all. So they have no shield to raise against
private claims for money damages sought from
them under the various applicable federal laws,
whether or not in federal court.6 None of the
Supreme Court’s recent decisions have effected
any change in this respect.

The net effect of all these considerations may
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Congress be forthright if it means to qualify a
state’s (or state agency’s) eligibility for some
category of federal aid by its willingness to
answer to private parties in damages in federal
court for failing to adhere to the terms of the
statute. But this is merely a requirement of
“plain statement” by Congress, nothing more. 

5. Since the action neither is brought
against the state as such nor seeks damages
from the state [rather, from the personal savings
and assets of the named individual defendant(s)],
nothing in the Eleventh Amendment bars the
action from proceeding in federal court. 

6. More than a century ago, the Supreme
Court held that cities (“municipal corpora-
tions”) and counties (and frequently, school

Notes

1. In brief, even as the Supreme Court has
said all along, the Eleventh Amendment provides
no immunity from suits against the states in
federal courts when they are brought by, or on
behalf of, the national government as such.

2. See, e.g., Ex parte Young, 209 U.S. 123
(1908); Idaho v. Coeur d’Alene Tribe of Idaho,
521 U.S. 261 (1997).

3. As the Court itself has noted, these
amendments (the Thirteenth, Fourteenth, and
Fifteenth) were added to the Constitution in
the aftermath of the Civil War. They were
added, moreover, as new, express restrictions
on the states as such. And each explicitly pro-

vided an express power in Congress—that is,
a power to “enforce” these new restrictions
on the states “by appropriate legislation.”
Each of these clauses (Section 2 of the Thir-
teenth Amendment, Section 5 of the Four-
teenth Amendment, and Section 2 of the Fif-
teenth Amendment) is later in time than the
Eleventh Amendment. That they were meant
to, and did, empower Congress to provide
redress through civil actions, including appro-
priate federal court actions for money dam-
ages (and not merely for injunctive relief), as
Congress might decide to do, is surely exactly
as one would logically suppose. 

4. To be sure, as Professor Brown-Graham
correctly indicated, the Court requires that

in fact be this: as with reports of Mark Twain’s
death, the overall effect of the Court’s recent
Eleventh Amendment decisions may have been
considerably exaggerated. It is less than one
might have supposed.

II 
Nor are the principal recent Eleventh Amendment
decisions nearly as novel or precedent-shattering
as they have been made to seem by their critics
(e.g., those quoted in Professor Brown-Graham’s
article). The point merits some emphasis in its
own right.

More than a century ago, the Supreme Court
noted that when the Constitution itself was
under discussion, in the founding period, “[a]ny 
. . . power as that of authorizing the federal judi-
ciary to entertain [money damages] suits by indi-
viduals against the States [without their consent],
had been expressly disclaimed . . . by the great
defenders of the Constitution.”7 And so the law
generally stood for most of our constitutional
history, right up until 1989. 

Indeed, not until 1989, in Pennsylvania v.
Union Gas,8 did the Court presume to declare
that, other than pursuant to acts of Congress
derived from the Civil War amendments, private
parties could generally sue states without their
consent, in federal courts, for money damages,
whenever Congress might think it suitable to treat
states no differently than private parties in this
respect. Readers of Popular Government may not
now remember, but it was actually just this deci-
sion, Union Gas, that was “revisionist.” A thin
majority of justices in Union Gas presumed to
overturn virtually two centuries of established
Article III and Eleventh Amendment constitution-
al immunity previously acknowledged by the
Court. In turn, it was merely just this decision,
and not some more ancient precedent, that was
repudiated by a bare majority of the Court itself,
in 1996, in Seminole Tribe v. Florida.9

Essentially, then, except for this short interval
(1989–96), the general position of the Supreme
Court respecting the scope of Article III and
Eleventh Amendment immunity of the states was
pretty much as the Court has once again said it
is, neither more nor less. And as we have seen in
the course of this brief review, that immunity
(such as it is) is effectively quite a bit less, as a
practical matter, than it has been made to appear.

III
In fact, it may be more strongly arguable that in
recent decades, Congress has presumed to bur-
den state and local governments with more
restrictions (and more affirmative duties) than
historically Congress imagined it had any author-
ity to do. And far from intervening against Con-
gress’s ever-expanding claims of power over the
states in any general way, for the most part the
Supreme Court has merely acquiesced.10 In turn,
as against this general trend, the overall effects of
the Court’s recent Tenth and Eleventh Amendment
“immunity” decisions are rather puny counter-
measures, such as they are. They are, in brief, far
less like impassable roadblocks placed in Con-
gress’s pathway (as it presumes to sweep its way
through and over the states by imposing ever
more restrictions, costs, and liabilities upon them)
than like mere “traffic bumps” along the federal
juggernaut road.11

In February 2001 the
U.S. Supreme Court
ruled that individuals
could not sue states 
for money damages 
for violations of the
Americans with
Disabilities Act. Earlier
the Court ruled
similarly regarding the
Age Discrimination in
Employment Act.
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districts) cannot invoke or “borrow” a state’s
Eleventh Amendment immunity to shield their
assets from federal court civil actions brought
against them by private parties. See, e.g.,
Mount Healthy City School District Bd. v.
Doyle, 429 U.S. 274 (1977); Lincoln County
v. Luning, 133 U.S. 529 (1890). 

7. Hans v. Louisiana, 134 U.S. 1, 12 (1890).
See also Kimel v. Florida Bd. of Regents, 120
S. Ct. 631, 640 (2000), O’Connor, J., concur-
ring (“[F]or over a century now, we have
made clear that the Constitution does not pro-
vide for federal jurisdiction over suits against
nonconsenting States”).

8. Pennsylvania v. Union Gas, 491 U.S. 1
(1989).

9. Seminole Tribe v. Florida, 517 U.S. 44
(1996).

10. Here’s but one example. The Fair Labor
Standards Act, referred to in Professor Brown-
Graham’s article, was adopted in 1936 (during
the New Deal), pursuant to the power vested
in Congress to “regulate commerce . . . among
the states.” The act applied in a far-reaching
manner, to be sure. It did so by decreeing the
minimum wage to be paid not only by busi-
nesses engaged in interstate commerce (enter-
prises competing in national and foreign com-
merce) but also by more local (intrastate)
commercial enterprises. Even so, Congress
also carefully abstained from imposing any
such demands on ordinary state and local gov-
ernment units as such. Congress readily recog-
nized that these government units were not
commercial entities, nor were they conducting
themselves as though they were. In Congress’s
own understanding, that is, a state, or county,
or city that merely devotes some fraction of
state and local taxes to defray the expense of
providing local parks or other local service
(e.g., ordinary police and fire protection) was
not “engaged in commerce” as such, according
to any plausible or common understanding of
that term. Nearly forty years later, however, in
1974, Congress brushed away its previous sense
of self-restraint. Accordingly it abandoned its
own previous understanding and presumed to
treat the states as in no respect different from
a mere for-profit, privately owned business
enterprise, claiming a power to regulate them
quite as much as it had already regulated ordi-
nary business enterprises. This was a breath-
taking step. At first, the Supreme Court balked
[National League of Cities v. Usery, 426 U.S.
833 (1976)], only to reverse itself within a
decade [Garcia v. San Antonio Metropolitan
Transit Auth., 469 U.S. 28 (1985)], thus sanc-
tioning a scope of congressional power over
the states that even the New Deal Congress
had never supposed it possessed. 

11. As some readers of POPULAR

GOVERNMENT may know, moreover, even
these mere traffic bumps, such as they are, are
now at risk. If there is replacement on the
Court of a single vote, depending (of course)
on whose it might be, they may be razed.

From Rigorous Researcher to 
Fine Art Photographer

Stevens H. Clarke

A gradual transformation, five
years in the making, culminated
in January 2001 when Stevens H.

Clarke, professor, retired as a member of
the Institute faculty and opened his first
solo show as Steve Clarke, fine art pho-
tographer. The man known for his rigor-
ous research into sensitive social issues
like sentencing and recidivism now would
be specializing in images of dancers and
other performers.

While perhaps surprising on the sur-
face, this redirection is not unusual or
even unexpected to those at the Institute
who know Clarke well. They speak of his
“unique” or “rare” combination of tal-
ents. “What I find most intriguing about
Steve,” remarks book designer Daniel
Soileau, “is the fact that his impressive
work as a criminologist did not bar him
from becoming an equally impressive
artist/photographer.” Michael R. Smith,
director of the Institute, says Clarke has
“brought a passion to his work that’s
consistent with the passion he brings to
photography. He has great respect and
compassion for the people he works
with. When he talks with probation offi-
cers and jail officials, he’s fully engaged
with them. And he’s recognized national-
ly as one of the leading evaluators of
criminal justice programs. It comes from
that same passion that drives all of what
he does. He cares about it in the same
way he cares about his photography.” 

Clarke himself says he has “always
either been doing something in the arts
or [been] unhappy because I haven’t
been.” For a number of years, Clarke
worked in community theater, until the
theater’s demands on his time became
too great. His passion for performance is
shared by his wife, Sheila Kerrigan, a
writer, a teacher, and a theater director,
who once toured as a mime. Photo-
graphing dancers, he finds, is somewhat
like being part of a performance again.

A self-described “not very good” ball-
room dancer, Clarke finds the action of
dancers fascinating. “To them, what they
do is routine,” he says, “but to me it’s like
magic.” He took up photography five
years ago and began photographing dan-
cers when a friend needed photographs
of a performance. Although he has worked
with a number of Triangle-area dancers,
most of the subjects in his one-month
solo show at Duke’s Institute of the Arts
Gallery are members of the dance de-
partment at UNC Greensboro, where he
has an unpaid adjunct appointment.

Clarke also is intrigued by the prob-
lems of lighting, whether natural or arti-
ficial. He uses a Bronica 6x6 medium-
format camera, does his own printing in
a basement darkroom at home, and
works with black-and-white silver gela-
tin prints more than color, preferring the
abstract quality that can be achieved
when light merges into dark. He has
taken a few photography classes, but
most of what he knows has come from
trial and error and from studying the
work of other photographers.

“I’m continually learning about it,”
he says. “Photography is complicated
and difficult, frequently frustrating and
humiliating, but also wonderfully excit-
ing. It’s an adventure, and I cannot tell
you what a joy it is to me. I feel very,
very lucky at my advanced age to be
doing something that’s this much fun.” 

Clarke came to the Institute in 1971,
a few years after graduating from
Columbia University’s law school, to
pursue his interest in criminal justice
reform and crime prevention. He had
majored in math as an undergraduate,
however, and has always been interested
in statistical, rather than legal, interpre-
tations of public policies. “They [public
policies] may sound good, but do they
really give us the benefits we think they
do, or are we just kidding ourselves?” he
asks. Professor James C. Drennan, not-
ing that Clarke was both a legal resource
and a researcher, comments, “He has a
strong commitment to helping people
make decisions based on reliable, credi-
ble, factually supportable data. The

at theInstitute
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lence, and alterna-
tive dispute resolu-
tion. Now an ad-
junct professor at
the Institute, he will
oversee a confer-
ence for sheriffs and
another for public
defender investiga-
tors in the coming
months. Also, he will continue research-
ing and writing about illicit drug use,
alternative dispute resolution, and recidi-
vism among juveniles who have gone
through state training schools.

“There’s no telling where this [pho-
tography] will end up,” Clarke adds. “It
doesn’t matter if it’s any good or not. I
try to do the best I can, but I don’t really
care. I think art is something we all have
to participate in. Everybody of every age
needs to have some kind of artistic outlet.
It’s necessary for our spiritual health.”
His office on the second floor of the In-
stitute overflows with statistical analyses
and reports, but a dance poster adorns
one wall, a drawing he made is on
another, and the image of a dancer, cap-
tured by Clarke in midair, floats on his
computer screen. He laughs. “I used to
say this was a hobby, but it doesn’t seem
to be that anymore.”

—Eleanor Howe

Incredible Productivity amid 
Calm Orderliness

William A. Campbell

In his thirty-five years at the Institute,
William A. Campbell has achieved
much. Gladys Hall Coates Professor

since 1991 and associate director of the
Institute from 1990 to 1996, he also is a
former editor of Popular Government
and an expert on environmental protec-
tion and natural resources law, election
law and procedure, real property law,
and state and local taxation. 

But Campbell has another distinction,
one perhaps less well known outside the
Institute: of all the faculty offices at the
Institute, his is arguably “the neatest and
most efficiently organized.” 

“This character-
istic extends to the
way he meets his
faculty responsibil-
ities,” says Profes-
sor W. Jake Wicker,
a long-time col-
league. Well organ-
ized, reliable, and

dependable, Camp-
bell is notable for meeting deadlines.
“Editors love him,” Wicker adds.

Michael R. Smith, director of the
Institute, concurs. “It’s so true; his desk
is always clean. Everything is in its place,
he’s calm and orderly, and yet there’s this
incredible stream of productivity that
flows out of it. It’s somewhat of a mys-
tery to me how that happens,” Smith
says. “And he is so thorough and careful
in the way he works. He understands the
law and the work officials are doing, and
he is very careful and intelligent in advis-
ing them on how those two pieces come
together.”

This year Campbell began a phased
retirement, passing on some of his re-
sponsibilities at the Institute but taking
up a new one, that of director of the
Legislative Reporting Service, which
publishes the Institute’s daily bulletin of
all legislative activities. Campbell de-
scribes his new position as “sort of like

Institute works hard to have a reputa-
tion for neutrality, and he’s enhanced
that.” For his part, Clarke says he is
grateful to the Institute for being given
the opportunity to “indulge that analyti-
cal side of myself.” 

“And my colleagues here are tremen-
dously helpful,” Clarke said recently, re-
flecting on the past and on what lies
ahead. “You can get into a conversation
in the hallway and learn more in five
minutes than if you worked on your own
for days.” One person who has spent a lot
of time “having interesting discussions
about tricky legal issues” with Clarke is
Professor Robert L. Farb. Farb says he
was always impressed by “Steve’s care in
making sure our answer to a client’s
question was carefully thought through
before we responded.” 

Over the years Clarke has focused his
critical mind on the problems of delin-
quency, violence prevention, and the
criminal justice system, including the
courts, sentencing, prisons, probation,
and parole. His widely used book, Law
of Sentencing, Probation, and Parole in
North Carolina, is considered an impor-
tant legal reference.

“The best thing about working here is
the clients, really getting to know people
over time,” Clarke says. “I still want to
be able to talk to my clients.” He wel-
comes calls from people interested in
research issues concerning crime, vio-

This photograph by Clarke of two dancers
in midair captures their grace and beauty.

Stevens H. Clarke William A. Campbell
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putting out a very specialized newspa-
per.” The bulletin lists and summarizes
all bills introduced that day, and tracks
the legislative calendar, floor actions on
particular bills, and any amendments or
committee substitutions. It is distributed
the next day to all state agencies and
members of the General Assembly.

When the General Assembly is in 
session, Campbell will be working full-
time from an office in Raleigh. When the
legislature is recessed, he and his wife,
Lynnette, hope to spend as much time as
possible on or near the water. An amateur
birder, Campbell likes trying to identify
waterfowl, and for such activity he keeps
a canoe at his vacation home at Smith
Mountain Lake, Virginia. Further, he
wants to explore some of the rivers and
the inlets along the North Carolina coast,
the cypress swamps in Merchants Mill
Pond State Park, and the Florida Keys. 

Campbell also is likely to remain
closely involved with the Conservation
Trust of North Carolina (CTNC) and its
efforts to protect the state’s streams,
farmlands, and natural areas. A board
member since the trust was created in
1991, he was president from 1993 to
1996, during its formative years.
Campbell has been there to “advise and
encourage” the CTNC, review its pro-
jects, and “try to make sure there’s

enough money to do” the projects, in-
cluding helping to raise nearly $7.5 mil-
lion in a recent campaign. He is especially
proud of the trust’s efforts to protect the
views along the Blue Ridge Parkway by
obtaining donations or buying conserva-
tion easements in areas threatened by
development. 

In the future, Campbell would like to
help establish a regional land trust in
northeastern North Carolina, to protect
the significant number of natural areas
around the Roanoke River and Albe-
marle Sound. CTNC does much of its
work through local and regional land
trusts, but there is currently no land trust
in the northeast part of the state. Tech-
nically the area is covered by the Coastal
Land Trust, based in Wilmington, but
“that’s a very large area it’s trying to
cover,” Campbell explains. “With the
Institute I’ve done a good bit of work in
the northeast, and I think I have a num-
ber of friends there among lawyers and
city and county managers. So I thought I
might be helpful to the Conservation
Trust in that region.” 

Campbell traces his interest in conser-
vation to his days as a law student at
Vanderbilt University, but his love of the
water comes from canoeing the wild
creeks and rivers of the Ozarks as a child.
Southern Missouri, where he grew up in

the 1950s, was poor, and so isolated that
the closest urban center, Memphis, was a
three-hour train ride away (or an all-day
drive). But it was beautiful country, and
it imprinted itself on his future.

For many years after coming to the
Institute, Campbell taught a course in
environmental law, where one of his stu-
dents was Charles E. Roe, now the exec-
utive director of the CTNC. Roe de-
scribes his former professor as “an im-
portant mentor personally and an ally
professionally. For years he’s been some-
one I’ve turned to.” 

Another person who appreciates
Campbell’s “support and excellent ad-
vice” is Kay T. Spivey, director of human
resources at the Institute. “All the words
I can think of to describe people are just
not adequate for Bill Campbell,” she
says. Still, she tries, coming up with
“excellence, steadfast integrity, dedica-
tion, fairness, thoroughness, patience,
and a subtle sense of humor.”

In addition to overseeing the Legisla-
tive Reporting Service, Campbell expects
to continue working with the Institute
on legal and financial issues of waste
management and on property mapping.
But he will no longer work with local tax
officials and registers of deeds. “In a way
it’s going to be a difficult break,” he
says, “because I’ve worked with these
groups for so long, and I’ve made a lot of
friends. I will miss the personal relation-
ships, the friendships, the day-to-day
consulting that I very much enjoyed.”

Campbell’s clients will likely miss him
as much as he misses them. “He’s really
got a devoted clientele,” says Professor
Ben Loeb. “He gives them accurate
information and good advice, and he’s
always available to them. Being able to
get a lawyer on the phone whenever you
want to is difficult for public officials.
We simply will never completely replace
him. I really hate to see him go.”

—Eleanor Howe

Campbell is devoted to preserving the
pristine quality of streams and other
natural areas; pictured is the Black River,
in Sampson County.
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