
In 2001, as part of the Economic Growth and Tax
Relief Reconciliation Act of 2001, Congress added
new section 402A to the Internal Revenue Code of
1986, as amended (“Code”), which revised
certain rules governing qualified cash or deferred
arrangements (e.g., 401(k) plans) and tax-shel-
tered annuities (e.g., 403(b) plans). Beginning in
2006, 401(k) plans and 403(b) plans may, but are
not required to, allow participants to elect to
make after-tax Roth IRA-like contributions to a
401(k) plan or a 403(b) plan. On March 2, 2005, the
Internal Revenue Service (“IRS”) issued proposed
regulations regarding certain requirements for
Roth 401(k) plan contributions. Although Code
Section 402A provides that Roth designated 
contributions may also be made to a 403(b) plan,
the proposed regulations do not address such
Roth 403(b) contributions.

BBaacckkggrroouunndd

Traditionally, participants in a 401(k) plan elect to
have their employer make contributions to the
401(k) plan in lieu of receiving those amounts in
cash. These contributions are treated as elective
deferrals and such amounts, including earnings,
are not includible in the participant’s gross
income until they are ultimately distributed from
the 401(k) plan. However, Code Section 402A 
provides that if a 401(k) plan includes a “qualified

Roth contribution program” a participating
employee may opt to make a “designated Roth
contribution” to the 401(k) plan in lieu of all or a
portion of the participant’s elective deferrals
under such 401(k) plan. Although designated Roth
contributions are generally treated as elective
deferrals, the contributions are not excludable
from the participating employee’s gross income at
the time the contribution is made, and, if certain
requirements are satisfied, future distributions,
including earnings, are not included in the partici-
pant’s gross income at the time of distribution.

The maximum amount of a participant’s desig-
nated Roth 401(k) contributions, including any
traditional 401(k) pre-tax elective deferral contri-
butions, may not exceed the annual deferral limit
for the tax year (i.e., $15,000 for 2006 plus an
additional $5,000 for participants eligible to make
catch-up contributions). Any excess deferrals
attributable to the designated Roth contribution
must be distributed no later than April 15 of the
year following the year of the designated Roth
contribution. In the event that any excess defer-
rals are not distributed by April 15, the contribu-
tions will be subject to double taxation (i.e., the
contributions are taxable to the participant when
contributed and then again when distributed;
however, any earnings attributable to the excess
deferrals are taxed only in the year of distribution).
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PPrrooppoosseedd  RReegguullaattiioonnss

The proposed regulations would apply to plan
years beginning on or after January 1, 2006, and
would amend the final 401(k) regulations that
were issued by the IRS on December 29, 2004.
The proposed regulations establish certain
special rules applicable to designated Roth contri-
butions and clarify that in general, a designated
Roth contribution must satisfy the requirements
applicable to elective deferrals under a 401(k)
plan including, among other things, nondiscrimi-
nation testing, nonforefitability, distribution
restrictions, ADP testing and the required
minimum distribution (“RMD”) rules. Below 
is a summary of the key provisions of the 
proposed regulations.

Designated Contributions—Under the propo-
sed regulations, a designated Roth contribution
must be: (i) designated irrevocably by the
employee at the time of election as a Roth 
contribution, (ii) treated by the employer as
includible in income at the time the employee
would have received the amount in cash had he
not made the Roth contribution election (e.g., by
treating the contributions as wages subject to
applicable withholding requirements), and
(iii) maintained at all times by the plan in a 
separate account. Because Code Section 402A
does not permit employers to make after-tax
matching contributions, any employer matching
contributions on Roth 401(k) contributions will
be treated as pre-tax contributions which should
be accounted for separately and will be subject
to taxation at distribution.

Separate Accounting—Code Section 402A
requires that the plan establish separate
accounts (i.e., a “designated Roth account”) for
each participating employee and maintain 
separate recordkeeping with respect to each such
designated Roth account. The proposed regula-
tions clarify that a plan will satisfy the separate
accounting requirement if it: (i) maintains a

record of contributions and withdrawals of 
designated Roth contributions, (ii) maintains a
record of the employee’s investment in the 
contract (i.e., the designated Roth contributions
that have not been distributed), and (iii) sepa-
rately allocates the gains, losses, and other
credits or charges to the Roth contribution
account (note, however, that forfeitures may not
be allocated to the Roth contribution account).

ADP Correction—The proposed regulations
provide that Roth contributions are taken into
account for purposes of the actual deferral 
percentage (“ADP”) test and the actual contribu-
tion percentage (“ACP”) test. Under the 
proposed regulations, if a plan fails the ADP test
the plan may allow highly compensated
employees (“HCEs”) with both pre-tax elective
contributions, which are defined by the 
proposed regulations as elective contributions
under a qualified cash or deferred arrangement
that are not designated Roth contributions, and
designated Roth contributions to elect whether
to have the excess contributions attributed to
their pre-tax elective contributions or their 
designated Roth contributions. In the event that
an HCE designates the excess contributions as
attributable to the designated Roth contribu-
tions, the return of such excess contributions
will not be included in the HCE’s gross income;
however, any earnings attributable to the excess
contributions will be includable in income. The
proposed regulations also provide a similar rule
regarding the correction methods a plan may
use if it fails to satisfy the ACP test.

Certain Required Plan Terms—Although not
addressed in the proposed regulations, the 
preamble to the proposed regulations states
that certain aspects of designated Roth contribu-
tions must be reflected in the plan’s terms and
provides the following examples of certain
terms which must be set forth in the plan docu-
ment: (i) if a plan allows an employee to elect
whether a distribution will be made from the
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designated Roth contribution account or
another account, the “extent to which a plan so
permits must be set forth in the terms of the
plan” and (ii) the plan must also provide that, for
purposes of Code Section 401(a)(31) regarding
eligible rollover distributions, Roth contributions
may be rolled over only to another plan main-
taining a designated Roth contribution account
or to a Roth IRA. Because Roth IRAs are not
subject to the RMD rules which generally require
participants to begin taking distributions from
their retirement plan accounts no later than age
70 ½, it may be possible for employees to avoid
such mandatory distributions by rolling over
their Roth 401(k) contributions to a Roth IRA.

OOuuttssttaannddiinngg  IIssssuueess

Taxation of Distributions—While the proposed
regulations did not provide guidance with
respect to the taxation of the distribution of 
designated Roth contributions, the preamble
specifically requests comments on this issue.
Even without additional regulatory guidance,
Code Section 402A provides that a “qualified
distribution” from a designated Roth account
will not be includible in the participant’s gross
income if two requirements are satisfied. First,
the distribution may only be made: (i) on or after
age 59 1/2, (ii) to a beneficiary or estate after the
death of an individual, or (iii) on account of the
individual’s disability. Second, the distribution
may not be made within the 5-taxable-year
period beginning with the earlier of (i) the first
taxable year for which the individual made a
designated Roth contribution to the plan, or (ii) if
a rollover contribution was made to a designated
Roth account from a designated Roth account 
previously established for such individual under
another Roth 401(k) plan, the first taxable year
for which the individual made a designated Roth
contribution to the other Roth 401(k) plan.

CCoonncclluussiioonn

Whether employees will take advantage of the
Roth 401(k) option will likely depend on each
employee’s individual analysis of several factors
including: the potential that he will be in a
higher or lower tax bracket at the time he begins
receiving distributions from his designated Roth
account than his current tax bracket, his expec-
tations concerning future interest rates and
investment returns, whether he will want access
to his Roth 401(k) contributions before age 59 ½,
and the potential impact of state taxes. Because
much of an employee’s analysis of the benefit of
a Roth 401(k) will be speculative, due in part to
the potential that tax rates may change in the
future, plan sponsors who anticipate offering
Roth 401(k) accounts in 2006 will need to 
communicate the availability of the Roth
401(k) contribution option to participants suffi-
ciently in advance of the 401(k) plan’s open
enrollment period so that participants may
analyze the pros and cons of making a Roth
401(k) contribution.

In addition, plan sponsors who intend to offer a
Roth 401(k) option will need to:

Amend their existing 401(k) plans and 
summary plan descriptions to provide for
Roth 401(k) contributions and include provi-
sions detailing the order in which distributions
will be made from a participant’s traditional,
Roth, and/or rollover 401(k) plan accounts.

Revise their 401(k) recordkeeping procedures
in order to satisfy the separate accounting
requirement.

Ensure that their payroll system is equipped
to handle after-tax Roth 401(k) contributions.

Finally, both plan sponsors and participants
should be aware of the fact that Code Section
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402A is scheduled to expire at the end of 2010,
although it is possible that Congress will elimi-
nate this sunset provision and make Roth
401(k) contributions permanent.

As always, White & Case LLP would be pleased to
assist you in revising your 401(k) plan 
and participant communication materials to 
incorporate Roth contributions.

IInnttrroodduuccttiioonn

The Securities and Exchange Commission (SEC)
recently released a new rule on short-term
trading in mutual funds. Rule 22c-2 allows, but
does not require, mutual funds to impose
redemption fees. It also requires funds to enter
into written agreements with financial interme-
diaries, which must provide information about
shareholder transactions, at the fund’s request.

Rule 22c-2 differs from the SEC’s initial proposal,
which would have required mutual funds to
impose a redemption fee of two percent of the
amount redeemed on shares held for five busi-
ness days or less. Under the proposed rule,
funds would have also had to require that finan-
cial intermediaries provide weekly information
about transactions by owners of shares held in
intermediary-controlled omnibus accounts.

Rule 22c-2 applies to all funds except money
market funds, exchange traded funds, and funds
whose purpose is to permit market timing of
fund shares. Should those funds opt to impose
a redemption fee, they would have to satisfy the
rule’s requirements.

MMiittiiggaattiinngg  SShhoorrtt--TTeerrmm  TTrraaddiinngg’’ss  EEffffeeccttss

Short-term trading and market timing is not
illegal, but it can negatively affect long-term
investors. Such practices can disturb portfolio

management, diminish share value, increase
transaction costs, and produce unwanted
taxable capital gains. To curb short-term trading,
many mutual funds have imposed redemption
fees, a small fee imposed if a shareholder
redeems shares within a set period after buying
them. Enforcement has proved difficult,
however, because many individuals invest
through financial intermediaries (e.g., broker-
dealers, banks, retirement plan recordkeepers).
The individuals’ shares are held by intermedi-
aries in omnibus accounts, and the individual
shareholder is not identified by name.

Under Rule 22c-2, mutual fund directors may
impose a redemption fee to reconcile the goals
of shareholders using the fund as a short-term
investment tool, and long-term investors who
would bear the cost of short-term investing.
Directors may also use the fee to recoup costs
associated with short-term trading and/or 
discourage market timing and other sorts of
short-term trading strategies.

Under the rule, a plan participant shareholder
may redeem shares within a minimum holding
period—seven calendar days after purchase or
longer, at the board’s discretion—only if the
fund’s directors approve a redemption fee or
decide that one is unnecessary or inappropriate,
enter into a written agreement with the employee
benefit plan administrator or recordkeeper, and
keep a copy of each agreement for six years.

SEC Adopts New Rule on Mutual Fund Redemption Fees
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Before the compliance date, October 16, 2006,
each mutual fund’s board must consider putting
a redemption fee program into place. A fund
that already has a redemption fee program in
place would meet the rule’s requirement, but its
board can review its current program to assess
whether the fee amount and holding period 
continue to meet the fund’s needs.

VVoolluunnttaarryy  RReeddeemmppttiioonn  FFeeee

The rule mandates that the board of directors
either impose a fee or decide it is unnecessary 
or inappropriate.

The rule prescribes that the redemption fee
cannot exceed two percent, but the mutual
fund’s board of directors can impose a lower fee.
The redemption fee’s proceeds must be paid to
the fund itself. The board of directors can use its
judgment when setting the fee, which need no
longer be based on a strict assessment of
administrative and processing costs connected
to share redemption.

Variations in redemption fees among mutual
funds will probably result in greater complexi-
ties and costs for communications with
employee benefit plan participants and the oper-
ation of investment transactions. As a result,
plans may opt to cut the number of investment
choices available to participants.

AAggrreeeemmeenntt  wwiitthh  FFiinnaanncciiaall  IInntteerrmmeeddiiaarryy

Rule 22c-2 mandates that each mutual fund and
financial intermediary enter into a written agree-
ment. The rule defines a financial intermediary
as a broker, dealer, bank, insurance company, or,
in the case of an employee benefit plan, the
plan’s administrator or recordkeeper. According
to Rule 22c-2, a financial intermediary can 
be a plan administrator as defined in ERISA
Section 3(16)(A) or a plan recordkeeper (i.e., the
organization that keeps the plan participants’
records). The rule defines a shareholder to

include a participant in a participant-directed
employee benefit plan.

Under Rule 22c-2, it is the fund’s duty to 
conclude when a financial intermediary’s assis-
tance is required to monitor and enforce the
fund’s market timing policies. Mutual funds can 
periodically request information from financial
intermediaries, or when it appears that an inter-
mediary isn’t assessing redemption fees or
abusive market timing activity is taking place. A
fund does not have to impose a redemption fee
to access the information, and it may wish to
obtain the information to determine whether a
fee should be imposed. In some cases, a 
financial intermediary may agree to enforce a
fund’s market timing policies, or establish 
procedures to prevent violations of the fund’s
trading policies.

Financial intermediaries must provide the 
taxpayer identification number of all shareholders
who purchased, redeemed, transferred, or
exchanged shares held through an account with
the financial intermediary. The intermediary
must also supply the amount and dates of
shareholder purchases, redemptions, transfers,
and exchanges.

The intermediary must agree to give effect 
to mutual fund instructions limiting or 
prohibiting future purchases or exchanges 
of funds by a shareholder identified by the fund
as having violated its established short-term
trading policies.

The fund must also keep a copy of each written
agreement for six years.

IImmpplleemmeennttaattiioonn

Rule 22c-2 becomes effective on May 23, 2005,
with October 16, 2006 set as the compliance
date. When it issued the new rule, the SEC
requested additional comments on related
issues such as the share accounting method, 
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de minimis amounts, waivers covering unantici-
pated financial emergencies, limiting the
redemption fee to investor-initiated transactions,
and a uniform standard for any redemption fees
charged by a fund.

White & Case LLP will continue to monitor 
the SEC’s efforts to refine Rule 22c-2. In the
meantime, we would be pleased to answer any
questions you have about the new rule and/or
discuss its impact on your benefit plans.

Many of the provisions of the Pensions Act 2004
that are most likely to create significant liabilities
for employers are effective immediately (from 
6 April 2005). The remainder of the Act comes
into force over the next year.

Various sets of regulations and guidance imple-
menting the detail of the Act have been issued
for consultation and further regulations and
codes of practice are expected. Set out below
are the key changes made by the Act, and the
guidance and regulations issued to date.

TThhee  PPeennssiioonnss  RReegguullaattoorr  aanndd  tthhee  PPeennssiioonnss
PPrrootteeccttiioonn  FFuunndd

The Pensions Regulator (“TPR”) was formally
established on 6 April 2005 to replace OPRA, the
Occupational Pensions Regulatory Authority.

TPR has wider powers than OPRA, which are
intended to allow it to adopt a more proactive
and risk-based approach to the protection of the
benefits of members of “work-based” pension
schemes, meaning both occupational schemes
and stakeholder and personal pension schemes
to which employees have direct payment
arrangements from the employer.

These powers will enable TPR to gather informa-
tion in order to assess any risk, to take action to
reduce or remove the risk by—for example,

demanding additional contributions—and to
deal with situations in which TPR believes that
employers are deliberately avoiding their respon-
sibilities. TPR will also seek to promote good
administration of work-based pension schemes.

TPR will concentrate its resources on those
schemes where it identifies that the security of
members’ benefits is at greatest risk. In the
highest category of risk are defined benefit 
(final salary) schemes with greater than 5,000
members and in the lowest are defined contri-
bution (money purchase) schemes with 12 or
fewer members.

The Pensions Protection Fund (“PPF”) has also
become operational from 6 April 2005. The 
PPF has been established in order to provide
compensation to members of occupational
defined benefit schemes in the event that their
employer becomes insolvent and there are
insufficient assets in the scheme to pay the level
of benefits to be provided by the PPF. The PPF’s
assets will be derived from compulsory annual
levies on occupational defined benefit schemes
together with the assets of schemes it takes over.

MMoorraall  hhaazzaarrdd

One of TPR’s main objectives is to reduce the
risk of financial calls on the PPF and so “moral
hazard” provisions have been included in the

European Union Update:

Pensions Act 2004
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Act to deal with situations where TPR believes
that an employer is deliberately avoiding its
pension obligations to leave the PPF to bear the
burden of providing members’ benefits.

Since the Pensions Act 1995 came into
force, a statutory debt has been imposed
on participating employers when an under-
funded defined benefit scheme is wound
up, or an employer becomes insolvent or
otherwise ceases to participate in the
scheme (called a “Section 75 Debt”).

The protection this affords to members has been
considerably strengthened in recent years by
alterations to the basis of valuing the deficit by
which the debt is calculated, so that it is now
measured by reference to the cost of buying out
all benefits due to members with the purchase
of annuities. However, until the Act, the Section
75 Debt has only ever affected employers who
participate or have participated in the relevant
scheme, so that some companies have been
able to avoid liability by the use of intra-group
transactions and transfers.

The moral hazard provisions in the Act enable TPR
to extend the scope of liability from employers 
to individuals and entities that are “associated” or
“connected” with them, including individual
directors and other group companies, “group”
being defined on a 33% relationship basis.

These provisions have caused particular
concern in the private equity community
since private equity houses count as being
associated with their investments.

TPR can act by issuing any of the following:

Contribution Notices—These are notices
to pay all or part of a Section 75 Debt and
may be issued to employers, associates or
connected persons, whether companies or
individuals, who have been party to an act or
deliberate failure to act, one of the main 
purposes of which was either (i) to prevent
the recovery of all or part of a Section 75

Debt; or (ii) to prevent a Section 75 Debt
becoming due, otherwise than in good faith;
or (iii) to compromise or otherwise settle or
reduce the amount of a Section 75 Debt. The
notice must be issued within six years of the
relevant act or failure to act and the act or 
failure to act must have occurred on or after
27 April 2004.

TPR will also be obliged to apply a reason-
ableness test, considering factors such as the
degree of involvement in the relevant act by
the recipient of the notice and its financial 
circumstances and degree of connection with
the employer and the scheme.

Financial Support Directions—TPR may
direct the employer or companies which are
associated or connected with the employer
to put in place financial support for a scheme
for a specified period. Such directions can 
be issued where the employer is a service
company or is “insufficiently resourced” 
(i.e., it is unable to meet at least 50% of the
estimated Section 75 Debt), and TPR consi-
ders that it is reasonable to do so, on the
basis of factors such as the degree of connec-
tion between the recipient of the direction 
and the scheme and the ability of the recipient
to pay.

Restoration Orders—TPR can issue resto-
ration orders where there has been a 
transaction at an undervalue involving the
assets of a defined benefit scheme.

The orders are designed to restore the posi-
tion to what it would have been had the
transaction at an undervalue not been
entered into but cannot prejudice any interest
in property acquired for value in good 
faith. Where a recipient fails to comply 
with a restoration order, TPR may issue a 
contribution notice.

CClleeaarraannccee  SSttaatteemmeennttss

The Act provides for a procedure under which a
person can apply for a clearance statement to
ensure that carrying out a particular transaction
will not result in TPR fixing that person with 
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liability under the moral hazard provisions. If
granted, the statement will be that any proposed
action will not result in the applicant being
issued with a contribution notice or financial
support direction. The statement is binding on
TPR unless there has been a material misrepre-
sentation of the facts in the application.

When dealing with applications for clearance,
TPR classifies proposed events or transactions
as to their potential impact on the relevant
scheme by determining whether each event is, is
not, or might be “an event affecting an entity
which is financially detrimental to the ability of a
defined benefit scheme to meet its pension 
liabilities”. For these purposes, TPR proposes to
measure the liabilities of a scheme on the basis
set out in FRS17 (the relevant accounting stan-
dard under UK GAAP) or IAS19 (where it is 
applicable) unless there is doubt over the busi-
ness continuing as a going concern. If there is
such doubt, the liabilities will be measured on a
buy-out basis like the Section 75 Debt.

The proposed use of FRS17 is somewhat 
controversial, because it sets a higher standard
of funding than MFR, the current legal funding
obligation which employers owe to defined
benefit schemes.

Events such as a return of capital to sharehol-
ders in the form of a dividend, the grant of a
fixed or floating charge over an employer’s
assets and a change in control structure are all
events which may, in certain circumstances,
require notification and for which an application
for clearance should be considered. However,
such events will not generally require notifica-
tion if they are transactions carried out on arm’s
length terms for the purpose of, for example,
mergers and acquisitions activity, fund raising
or after ordinary commercial activity.

TPR wishes to encourage communication and
negotiation between, on the one hand, the
directors and other parties connected to the

employer and, on the other, the trustees. It
intends to act as a referee in this process as
opposed to a player. For these purposes, TPR
intends to encourage a change in trustees’
behaviour so that trustees negotiate with the
principal employer in the same way as any key
material unsecured creditor would.

This means that trustees will have to deal
properly with conflicts of interest, main-
tain confidentiality and gain a full under-
standing of the employer’s financial
position and, in particular, the potential
effect on the employer if the particular
event or transaction did not take place.

MMuullttii--eemmppllooyyeerr  SScchheemmeess

Further important regulations are expected to be
issued shortly in relation to the calculation of the
Section 75 Debt where an employer leaves a
multi-employer scheme. These will be designed
to deal with situations where the pension liabili-
ties are left in a company which is substantially
weaker than the rest of the group and will
impose measures such as joint and several 
liability for all group companies.

PPeennssiioonn  PPrrootteeccttiioonn  oonn  TTrraannssffeerr  
ooff  EEmmppllooyymmeenntt

Regulations came into force on 6 April 2005
which give limited pension protection to
employees who are transferring under the
Transfer of Undertakings (Protection of
pEmployment) Regulations 1981 (“TUPE”).

Subject to certain conditions, the buyer in a
business/asset sale must maintain pension
provision where the seller offered a pension
arrangement to the transferring employees.

The buyer need not provide the same type of
scheme that was provided by the seller but
minimum standards apply, whether it chooses
to offer a defined benefit scheme or a defined



9

May 2005

Compensation, Benefits and Employment Law Focus

contribution scheme in the form of an occupa-
tional scheme or a stakeholder arrangement. It is
likely that most buyers will choose offer defined
contribution arrangements. Should they do so,
they must match employees’ contributions to
these arrangements of up to 6% of basic pay and
these contributions must increase every time
there is an increase in pay.

More detail on these new regulations can be
found at http://www.whitecase.com/files/tbl_s47
Details/FileUpload265/947/The%20shrinking%20
pensions%20exemption_0405.pdf.

SScchheemmee  SSppeecciiffiicc  FFuunnddiinngg  RReeqquuiirreemmeenntt

The new scheme specific funding requirement
will begin to be phased in from September 2005
under the Act and the European Pension Funds
Directive. The level of funding required will vary
from scheme to scheme by reference to factors
like the scheme’s investment policy, the age
profile of members and likely future staff
increases, and the requirement is more onerous
overall than the MFR which it replaces.

The requirement applies to the trustees of most
occupational defined benefit schemes and puts
the onus on them to take the key decisions in
relation to scheme funding, regardless of the
provisions of the relevant governing documen-
tation. TPR has issued for consultation a code of
practice on funding defined benefits that is
directed at trustees.

In summary, the statutory funding objec-
tive is that every scheme subject to the new
requirement has sufficient and appropriate
assets to cover its “technical provisions.”

The technical provisions are an estimate of the
assets needed to make provision for the benefits
when they fall due. Full actuarial valuations to
assess whether or not the statutory funding
objective is satisfied must be carried out annu-
ally (or at least once every three years if the

actuary updates the main valuation on an
annual basis).

A statement of funding principles will need to be
prepared specifying how the objective will be
met, along with a schedule of contributions
specifying the rates of contributions to be paid
by the employer and active members over a five
year period. Where the objective is not met, a
recovery plan will need to be agreed between
the employer and the trustees and put in place
in order to eliminate any shortfall in funding
over a fixed period.

TPR will have power to intervene in the 
absence of agreement between the trustees and 
employers on funding issues, but again, it is
expecting trustees to be more commercial in
their behaviour and to deal with the employer
(and be treated by the employer) as a material 
unsecured creditor.

AAmmeennddiinngg  SScchheemmeess

The Act introduces new rules governing the
modification of members’ pension rights, incor-
porating additional notification and information
requirements that may prove to be a significant
administrative burden for schemes. The rules,
which will come into effect in April 2006, provide
that, where a modification is proposed which
might result in a member’s subsisting defined
benefit rights becoming money purchase bene-
fits or a reduction in the prevailing rate of 
pensions in payment, the trustees must give the
affected member a written explanation of the
change and its effect on him. This notice must
give him a reasonable opportunity to make 
representations and the trustees must obtain
his written consent to the change.

Where other changes are proposed which might
affect a member’s subsisting rights, the trustees
may either obtain his consent or satisfy require-
ments to inform the member and ensure that
the actuarial value of his benefits is not reduced.
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“Job Posting: We are looking for a

sales manager (male/female), 

candidate should be between 

30 and 40 years old, please 

send your c.v. to ...”

Many job postings in Germany are worded in
this or a similar way. However, this seemingly
innocuous language may have unintended 
consequences. As a result of a new legislation
initiative, such language could in the near future
be considered as age discriminating and the
company posting the ad might be liable for
damages to applicants who do not fulfill these
requirements. On December 15, 2004, the
Federal Ministry of Justice published a draft bill,
titled the German Anti-Discrimination Act,
implementing the European anti-discrimination
directives prohibiting not only age discrimina-
tion, but also other acts of discrimination based

on race or ethnic origin, religion or belief, 
disability, sexual orientation and gender or sex.

By transposing the EU Directives into a national
law in Germany, the draft bill aims to improve
the rights of employees and individuals seeking
employment in the event of discrimination and
to facilitate the enforcement of such rights. It 
is important to note that a violation of the 
anti-discrimination provisions might not only
result in a claim by the employee for compensa-
tion of financial losses as currently allowed, but
also in a claim for compensation of intangible
losses. This duty to compensate for intangible
losses would have to be evaluated on a 
case-by-case basis and is intended to act as “a
real deterrent” for employers. It can be expected
that the earnings of the company will be central
in determining the amount of such damages.

There is no need for employers to act at this
point. The bill was read in the Bundestag
(German Lower House) on January 21, 2005,
and will be discussed again in its various 
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Additional requirements will be imposed on
employers to consult with employees or
employee representatives, or both, before
making major changes to pension schemes.
However, until regulations are issued, it is
unclear what changes the requirements will
apply to and how onerous they will be.

TTrruusstteeee  KKnnoowwlleeddggee  aanndd  UUnnddeerrssttaannddiinngg

The Act requires trustees and directors of trustee
companies to be familiar with the scheme trust
deed and rules, the statement of investment
principles, the statement of funding principles

and any other documentation setting out admin-
istration policy in relation to the scheme. They
are also required to have sufficient understand-
ing of the law relating to pensions and trusts and
the principles relating to the funding and invest-
ment of occupational pension schemes in order
for them to be able to exercise properly their
functions as trustees.

TPR will publish a code of practice on trustee
knowledge and understanding, which will 
be effective from April 2006 and will provide
practical guidance on how to comply with the
statutory requirements.

Draft of a German Anti-Discrimination Act
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committees. In addition, an initiative taken by
the Bundesrat (Federal Council) on February 18,
2005, is also of interest in this context, as it 
provides detailed reasons why the Bundesrat
will not support an act which goes beyond the
standards established by the EU Directives and
which contains as many serious flaws as the
proposed bill. However, as the proposed bill is
not subject to the approval of the Bundesrat, 
the effect of this initiative should not be 
overestimated. Since Germany is late in imple-
menting the EU Directives and elections for the
Bundestag will be held next year, we believe 
that the proposed bill could possibly enter into
force within the first six months of 2005.

With this background in mind, we do recom-
mend employers to observe the following 
guidelines, to avoid possible claims for damages
upon approval of the proposed legislation:

11.. JJoobb  AAddvveerrttiisseemmeennttss
Job advertisements should be worded
gender-neutral and contain no reference to
the applicant’s age. Since including a pass-
port photo in the application materials is the
usual practice in Germany, employers should
also avoid language in advertisements such
as “Please send your job application,

together with your application materials and
detailed resume, to....” As the employer could
be able to determine race, ethnic origin or
religion by the passport photo, such job
advertisements would encourage claims.

22.. PPrrooppeerr  DDooccuummeennttaattiioonn
The draft bill provides for a reversal of the
burden of proof and, accordingly, it might
become necessary for the employer to
present evidence to clear itself from charges
of discrimination brought by rejected appli-
cants. Interviews should therefore always be
conducted by two individuals on the
employer’s side to ensure sufficiency of 
evidence. In addition, after each interview, a
summary should be prepared in a timely
manner to record the course of the interview
and the factual reasons for rejecting the
applicant. These factual reasons for rejecting
the applicant must not be discriminatory, and
in case of doubt, an attorney should be 
consulted prior to notifying the applicant of
the reasons for his rejection. All interview
materials should be preserved for a period of
at least six months.

For more detailed information, please see our
website at http://www.whitecase.de/index.php.
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