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"The members of ALEC are true pioneers in
advancing common-sense, conservative ideas.
For 30 years many of these ideas have
transcended from state capitols to Washington."

-- Speaker Dennis Hastert, ALEC alumnus

"ALEC is an organization of state legislators and
state leaders, and it is fiercely proud of its mission,
but I have come to believe, as some of my
colleagues have as well, that ALEC must develop
a new stronger presence on the federal level.

-- U.S. Congressman Mark Green, ALEC alumnus
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The mission of the American Legislative Exchange
Council is to advance the Jeffersonian principles of
free markets, limited government, federalism, and
individual liberty, through a non-partisan,
public-private partnership between America’s state
legislators and concerned members of the private
sector, the federal government and the general public.

OPERATIONAL STRATEGY

To promotethe principles of federalism by devel oping and promoting
policiesthat reflect the Jeffersonian princi plesthat the powersof government
arederived from, and assigned to, first the Peopl e, then the States, and
finaly the Nationa Government.

Toenlist statelegidatorsfrom al partiesand membersof the private
sector who shareALEC smission.

Toengagein an ongoing effort to promote Jeffersonian principlesamong
elected officids, the private sector, and thegenera public, for the purpose
of enacting substantive and genuinelegidativereformscong stent with the
ALECmisson.

To conduct apolicy-making program that unitesmembersof the public
and private sector in adynamic partnership to support research, policy
development, and dissemination activities.

To preparethenext generation of palitica |eadership through educationd
programsthat promote the principles of Jeffersonian demaocracy, which

arenecessary for afree society.
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ExEcuTIVE SUMMARY

ith morethan 2,400 members, theAmerican Legidative Exchange
WCounciI (ALEC) isthe nation’s largest non-partisan, individual

membership association of statelegidators. One-third of al state
legidatorsbelong to ALEC. In addition, with more than 300 corporate and
private foundation members, ALEC is one of America’'s most dynamic
public-private partnerships. ALEC provides its public and private sector
memberswith aunique opportunity to work together to devel op policiesthat
effectively promote the Jeffersonian principles of free markets, individual
liberty, and limited government.

Dueto the success of ALEC legidlative leadersin the states, their careers
are expanding beyond the state legislature. ALEC has devel oped aprogram
for itsalumni members. the ALEC Federal Forum. Thefocusof the Federal
Forumisto build aproductive bipartisan working rel ationship among current
and former ALEC membersat all levels of government. Serving as Federal
Forum Co-Chairmen, Senator George Allen and Congressman Mark Green
continue their dedication to ALEC's mission at the federal level. Bringing
statelegidlativeleadersinto contact with their congressional counterpartsis
the cornerstone of the Federal Forum—enabling ALEC members, both state
and federal, to secure and protect a sound and balanced government.

In ALEC's continued service and assistance to its state and federal
members, thisguide servesasareferenceto ALEC'scongressional priorities,
state legidative action, and policy experts, al based on the Jeffersonian
principlesof free markets, individual liberty, and limited government.
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FEDERAL FORUM

ringing state legislative leaders into contact with ALEC’'s alumni

B members in Congress is the cornerstone of the Federal Forum and

isinstrumental in maintaining the principles of limited government,

individua liberty, and free markets. Through thisrelationship, ALEC hopes

to provideits 96 alumni memberswith information and testimonial support
from the states on pressing policy issues.

U.S. House oF REPRESENTATIVES

Speaker Dennis Hastert
Representative Rodney Alexander
Representative Spencer Bachus
Representative Richard Baker
Representative Charlie Bass
Representative MarshaBlackburn
Representative John Boehner
Representative Dan Boren
Representative Leonard Boswell
Representative FA. Boyd
Representative Kevin Brady
Representative Ginny
Brown-Waite

Representative Dan Burton
Representative David Camp
Representative Eric Cantor
Representative Howard Coble
Representative Tom Cole
Representative Barbara Cubin
Representative John Culberson
Representative James Davis
Representative Jo Ann Davis
Representative Tom Delay
Representative Charlie Dent
Representative Mario Diaz-Balart
Representative John Doolittle
Representative Thelma Drake
Representative Tom Feeney
Representative Mark Foley
Representative John Randy Forbes

Representative Rodney
Frelinghuysen

Representative Scott Garrett
Representative James Gerlach
Representative Paul Gillmor
Representative Phil Gingrey
Representative Virgil Goode
Representative Sam Graves
Representative Mark Green
Representative Gil Gutknecht
Representative Katherine Harris
Representative Melissa Hart
Representative Doc Hastings
Representative Joel Hefley
Representative Henry Hyde
Representative Ernest 1stook
Representative Nancy Johnson
Representative Sam Johnson
Representative Walter Jones
Representative Steve King
Representative Jack Kingston
Representative John Kuhl
Representative Jerry Lewis
Representative John Linder
Representative Frank LoBiondo
Representative Frank Lucas
Representative Ken Marchant
Representative John McHugh
Representative Cathy McMorris
Representative Kendrick Meek



Representative John Mica
Representative Jefferson Miller
Representative Jerry Moran
Representative Marilyn Musgrave
Representative Robert Ney
Representative Anne Northup
Representative Steve Pearce
Representative John Peterson
Representative Joseph Pitts
Representative Todd Platts
Representative Jon Porter
Representative Thomas Price
Representative Adam Putnam
Representative Jim Ramstad
Representative Thomas Reynolds
Representative Michael J. Rogers
Representative Mike Rogers
Representative |leana
Ros-Lehtinen

Representative Lucille
Roybal-Allard

Representative Edward Royce
Representative Michagl Simpson
Representative John Sullivan
Representative Todd Tiahrt
Representative Pat Tiberi
Representative Gerald Weller
Representative Lynn
Westmoreland

Representative Roger Wicker
Representative Joe Wilson
Representative Don Young

FeperAL ForRuM
U.S. SENATE

Senator Wayne Allard
Senator George Allen
Senator Michael Enzi
Senator Lindsey Graham
Senator James Inhofe
Senator Jon Kyl

Senator Richard Shelby
Senator James Talent
Senator Craig Thomas
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PRrRESIDENTIAL INITIATIVES SUPPORTED
BY ALEC MEMBERS

Establishing and Maintaining Health SavingsAccounts
Providing Health Savings Accounts for State Employees
Providing Health Savings Accounts for Tax Credits

Medicaid Reform; Providing for and Supporting Medicaid Waivers
Supporting HIFA Waiver

Supporting BRAC

Providing for Public Education on High-Deductible Health Plans
Urging/Supporting Federal Balanced Budget Amendment
Urging Repeal/Abolishment/Amendment of Federal Estate Tax
Supporting Personal Retirement Accounts

Supporting Federal Enforcement of Immigration Laws
Exempting Health Savings Account Monies from Creditors
Abolishing/Repealing Death Tax

Support of Free Trade - Taiwan

Support of Free Trade - CAFTA

Social Security Reform

Supporting the USA PATRIOT Act

Supporting No Child Left Behind (NCLB)

Medical Malpractice Liability Reform Act

Class Action Improvements Act

Supporting the Clear SkiesInitiative

Urging/Supporting Tax Cuts and Repealing Taxes

Supporting ANWR

Supporting Offshore Drilling

Supporting President's position on the Kyoto Protocol
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ALEC MoDEL LEGISLATION AND
RESOLUTIONS ENCOURAGING
JEFFERSONIAN PRINCIPLES AT THE
FEDERAL LEVEL

Civil Justice Task Force
Resolution on Congressional Mandates & Defective-Product Liability
Protection

Commerce, Insurance, & Economic Development Task Force

Resolution Supporting Expansion of Foreign Marketsfor America's Small
Businesses

Resolution Urging Congress to Modernize Social Security with Personal
Retirement Accounts

Resol ution Opposing Federal Intervention in |nsurance Regulation

Resolution Urging Congress Not to Amend or Repeal the McCarran-
Ferguson Act

Criminal Justice Task Force
Resolution in Support of the USA PATRIOT Act
Defense of a Free Market and Public Safety Resolution

Education Task Force
Individualswith Disabilities Education Act Resolution

Health & Human Services Task Force

Resolution Calling for Reform in the FDA

Resol ution Concerning the Prohibition of Imported Prescription Drugs

Resolution on Federal Health Insurance Reform Legislation

Resolution on Quality Managed Carein a Litigious Marketplace

Resol ution Supporting Private Market Initiativesfor Children’sHealth
Insurance

Resolution Urging Congressto Create Private Financing of the Medicare
Program

Reverse Mortgage Enabling Act
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Natural Resources Task Force

Resolution in Support of the Healthy Forest Initiative

Resolution on Reform of New Source Review Regulations

Resolution in Opposition of Carbon Dioxide Emission Standards

Resolution Encouraging Development of Liquefied Natural Gas

Resolution on Renewable Energy Resourcesin a Competitive Electricity
Marketplace

Resol ution Supporting the Private Ownership of Property

Resolution on Environmental L aboratory Privatization

Resolution on Local Jurisdiction Consent of National Monument
Designation

Tax & Fiscal Policy Task Force

Federal TABOR Resolution

Internet Taxation Resolution

Resolution in Favor of a Federal Flat Tax

Resolution in Favor of aU.S. Constitutional Amendment on Judicial
Taxation

Resolution on State and Local Business Activity Taxes

Resolution Opposing the United Nations Drive for Global Taxes

Resolution to Repeal the Federal Unified Gift and Estate Tax

Resolution Urging Congress to Aid State Tax Reform

Resolution Urging Congress to Reject Authorization of the Streamlined
Sales Tax Project

Telecommunications & Information Technology Task Force

Resol ution Supporting Pro Consumer Public Policy for Voice, Video, and
Data Services

Resolution on United States Encryption Export Restrictions

Resol ution Opposing Government I ntervention inthe Multichannel Video
Programming

Trade and Transportation Task Force

Resolution on States' Rights; Vehicle Weight and Size Regulations
Resolution on the Federal Highway Trust Fund

Resolution on Federal Trade Promotion Authority

Resolution on the Use of Transportation Taxes

Resolution on Unilateral Trade Sanctions

Resolution to Repeal the Non-Transportation Federal Fuels Tax
Statement of Principles on Federally Mandated Blood Alcohol Level
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| ssUE PRIORITIES

FOR THE 109TH CONGRESS

ne of the founding principles of the American Legidative Exchange
Council (ALEC) is a firm dedication to federalism. For ALEC,

federalism is not merely a meansto identify which branch or level
of government should undertake aparticular activity. It isarecognition that
our system of government is built on distinct, enumerated and delegated
powers among the different branches and different levels of government.
Although ALEC believesthereare agreat many policy issuesbest addressed
by theindividual states as established by the Tenth Amendment of the U.S.
Constitution, there are a number of issues that can only appropriately be
addressed by the federal government. ALEC recognizes that federalism is
a two-way street.

Over the past three decades, ALEC has focused its efforts primarily at
the state level. However, in order for ALEC members to ensure that their
legidative initiatives are effective, they must maintain a keen interest in
policy at thefederal level. Whether the federal government fosters economic
growth or expands atax and regulatory burden on the economy, the choices
and opportunities for meaningful reform by state lawvmakers is impacted.
When thefederal government triesto impose “ minimum national standards’
or enforce “uniformity,” the most dynamic feature of our system of
government, competitive federalism, is weakened. States are less the
“laboratories of democracy” and increasingly the branch offices of acentral
government.

The purpose of ALEC's Federal Forumisto foster adialogue between its
members at both state and federal levels. Although ALEC's alumni now
serve in the executive branch or in federal legidative office, they have an
understanding of the unique and critical role served by our nation’s state
legidatures. Asbackground for thisdial ogue, thishandbook outlines current
legidative prioritiesfor ALEC members. It primarily addressesfederal issues,
to provide federal members with some perspective fromtheir fellow ALEC
membersworking diligently at the statelevel. Thishandbook will alsoinclude
asummary of ALEC's state legidative priorities.

PoLicy INITIATIVES - FEDERAL

» Federal Tax Relief & Reform: A top priority for Congress should be to
create a climate for further economic growth. Significant tax relief and,
ultimately, reform of our federal tax system, will unleash the creative

11
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energies of our nation’s entrepreneurs and businesses. This is
also the most effective way for Congress to address the budget
crisis in the states. In fact, it is the only way Congress should
address this crisis. Over the last decade, many states enacted
unsustainable spending increases. These increases, coupled with
anemic economic growth, were responsible for the current budget
crisis. Pro-growth federal tax reforms would help state and local
governments, and hopefully spur states to reform their own tax
codes.

M edicaid Reform: Only the free market can cure the Medicaid spending
crisis plaguing the states. Medicaid's inefficient and perverse incentives
shield individuals from the costs of their health decisions, meaning that
beneficiaries want the best health care that someone else's money can
buy. Thisresultsin skyrocketing health care costs and confines our most
vulnerable citizens to a bankrupt system.

A recent ALEC study estimated that by 2020, Medicaid will consume all
state revenues. Part of the blame for this lies with state governments,
who in the 1990s exploited the federal matching formula to pay for an
increasingly-larger population of eligibles. The federal government,
however, has an important role to play in reform. Congress should fight
the political urge to expand Medicaid eligibility and keep the program
sustainablefor thetruly needy. Congresscan also createaviable Medicaid
marketplace by allowing states maximum flexibility in providing consumer-
directed care without unnecessary mandates. Federal and state
governments should work together to build a bridge between public and
private coverage, alowing beneficiariesto move out of the Medicaid system
and become truly empowered health care consumers.

 Energy Sustainability: Carbon dioxide, eventhoughitisclassified neither
asan ambient air pollutant nor ahazardousair pollutant, has been targeted
by regulators as a dangerous greenhouse gas. Science on this issue is
hardly established, and regulators risk getting ahead of the issue. Efforts
to regulate carbon dioxide amount to ade facto tax on energy, which will
have a crippling impact on the economy. Additionally, in recent months,
we have withessed several supply shocks to our energy markets. With
continued uncertainty intheMiddle East, it iscritical that our nation expands
its access to reliable and affordable sources of energy. Furthermore,
improvements are necessary to enhance our energy distribution
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infrastructure. Energy resources are only useful if they can reach
end users. We need to improve the electrical grid, explore ways
to increase supply of natural gas through the importation of liquid
natural gas, and examine new and innovative ways of distributing
our energy resources to consumers.

» Access to Public Lands: ALEC promotes federalism through the
advancement of state sovereignty and economic freedom. It is critical
that access to North America’'s fossil fuels be expanded to enhance our
energy security without damaging our natural resources. Coastal resources
must be explored and barrierslimiting multiple use of and accesstointerior
lands must be removed. Opening access to public lands for sustainable
forestry, mining, and energy infrastructurewill create economic opportunities
for both local communities and our nation.

» Tort Reform - Asbestos: While most tort reform measures are
appropriately matters of state policy, the federal government should
interveneinwhat the U.S. Supreme Court hascalled the " asbestos-litigation
crisis." Personal injury lawyer-sponsored mass asbestos exposure
screenings have flooded the system with unimpaired claimantswith dubious
claims. Over 70 companies have filed bankruptcy because of asbestos
liability and the crisiswill only continueto burgeonif thetruly sick are not
given priority over the unimpaired in court. ALEC's Asbestos and Slica
Claims Priorities Act, which has been adopted in Florida, Texas, Georgia
and Ohio, setsobjective medical criteriastandards so those suffering from
asbestos-related illnesses have their cases tried first.

 Lawsuit Abuse Reduction Act (LARA): In 1993, Rule 11 of the Federal
Rulesof Civil Procedure was changed to no longer provide for mandatory
sanctions against frivolous lawsuitsfiled in federal court. LARA restores
Rule 11 toitsoriginal intent and also adopts language similar to ALEC's
Intrastate Venue Shopping Reform Act, which prevents “forum shopping”
by providing that personal injury claims may only befiled in the state and
county where the person bringing the claim resides, where the injury
occurred, or in the state and county where the defendant’s principal place
of businessislocated. LARA isessentia for restoring adegree of fairness
and predictability to the civil justice system.

* Free Trade: ALEC members strongly believe that barriers to free and
open trade are economically and politically disastrous. They have worked

13
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diligently with members of Congress to promote mutually agreed
upon, free-trade agreements between the United States and other
nations and regions, especially the developing countries of the
world. Such agreements benefit not only the American economy
by introducing competition to the marketplace, but benefit those
partner countries' economies in much the same manner. Further,
without open trade into and out of the American marketplace,
American companies are at a distinct disadvantage to countries
where labor practices or government policies are far more lax,
allowing for the inexpensive production of goods overseas. And finaly,
related to such policiesand practices, thelevel of engagement and dialogue
that results from negotiating these free trade agreements serves as a
powerful tool that leadsto greater personal and political freedomin countries
with which the United States may not agree ideologically or politically.
Free and open trade with these countries has great potential for changing
oppressive behavior by their governments.

Commonsense Consumption Act: Over 20 states have enacted versions
of ALEC’s Commonsense Consumption Act which protects food
manufacturers and sellers from frivolous obesity-related litigation. Not
only do lawsuits against restaurants and food manufactures for an
individual’sobesity-related health problems make amockery of theprinciple
of individual liberty, they have the potential to create devastating effects
on the United States economy. The average profit margin for arestaurant
averagesaround four percent; just onefrivolouslawsuit isenoughto put a
small restaurant out of business. Regardless of their merit, these lawsuits
need to be defended, and at high cost. Not only restaurant owners but
wait staff, cooks, farm suppliers, and even schools suffer from obesity-
related lawsuits. Obesity is a serious problem across the nation; however,
the health problems related to obesity cannot be solved by litigation, but
through education. The United States Congress should follow the lead of
the states and enact the federal Commonsense Consumption Act.

School Choice, Individuals with Disabilities in Education Act
(IDEA), and No Child Left Behind Act (NCLB): ALEC has long
worked for education reform in the states. ALEC’s Report Card on
American Education has become the benchmark to evaluate the progress
states make on improving educational achievement. While most matters
of education are appropriately dealt with by state and local governments,
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the federal government can help foster meaningful reform.

With the recent passage of DC School Choice, the nation’s first
federally funded educational option program, over 2,700 students
received $10 million in scholarship assistance during the 2004-
2005 school year. ALEC supports any Congressional effort to
expand choice efforts, especially those provisions within the No
Child Left Behind Act that help create a climate to expand choice
throughout the nation. Also, the reauthorization of IDEA provides
a unique opportunity to address a growing problem within the
education arena; enormousgrowthin IDEA isdueto studentsbeing labeled
“learning disabled” only because they are not receiving an adequate
education.

Therefore, ALEC supports reform that weeds out those students who do
not belong in IDEA programs and returnsthemto their proper gradelevels
where they can receive the instruction they deserve. The IDEA program
offers an important opportunity to further introduce the discipline of
competition and choice by allowing states to experiment with a system
that allows those truly in need of IDEA program benefits to seek out the
best program for their needs.

Welfare Reform Reauthorization: The 1996 Personal Responsibility
and Work Opportunity Reconciliation Act (PRWORA) gave states the
opportunity to provethat local innovation -- rather than federal mandates
-- can effectively move Americans from welfare to work. The results
have been stunning. Millions of Americans who had been locked in a
cycle of dependence now know the importance of a paycheck rather than
a benefit check. As PRWORA comes up for reauthorization, Congress
should resist efforts to turn back the clock and continue to build on these
important achievements.

15
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AGENDA FOR LIBERTY

arms|egidatorswith background information and model legidation

on pressing policy issues such as the growing budget crisis, health
care, and tort reform. Federa attention on suchissueshelpscreate aclimate
for reform in the states. ALEC is able to respond immediately on issues
that correlate to its model legislation on both the state and federal level,
essentially communicating policy directivesfrom the states. For acomplete
list of model |egidation, please contact Andrew Schauder, Director of Federal
Affairs at (202) 466-3800 or aschauder@alec.org.

A guidefor newly elected statelegislators, ALEC’s Agendafor Liberty

Lower Taxes& LimMITED GOVERNMENT

The prosperity of the 1990s led to unprecedented increases in state
government expenditures. When state budgets were hit with the “perfect
storm” of 9/11, arecession, and rising Medicaid costs, many statelawmakers
raised taxes to continue unfettered government expansion. This response
violates the Jeffersonian principles of free markets, individual liberty, and
limited government.

ALEC believes in a better way: states must rein in the growth of
government by enacting tax and expenditure limitations, get serious about
discovering waste, fraud, and abuse in government by setting up permanent
cost-savings commissions, and enhance representative government by clearly
showing the people how their hard-earned tax dollars are being spent.
Eschewing these solutions in favor of tax increases not only ignores the
financial windfall from taxpayers to state coffers in the 1990s, but also
takes more money from the people at atime when they need it to buy more
goods, start more businesses, and provide education and health care for
their families.

Tax and Expenditure Limitation Act

Commission on Economy and Productivity in Sate Government Act
Truth in Spending Act

Efficiency in Government Act

Sales and Use Tax Collection Protection Act

Sate Internet Tax Freedom Act
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HEeALTH CARE REFORM

Medicaid reform is at the top of every state's agenda. Budget-busting
spending, combined with an ever-increasing eligibility pool and lagging state
revenues, has bankrupted the system for thetruly needy. ALEC'sMedicaid
Reform Project offers cutting-edge policy solutionsthat lawmakers can use
to change the system from a command-and-control entitlement to a pro-
patient, consumer-directed health care marketplace. ALEC workswith its
legislative members to explore ways in which states can expand access to
innovative prescription drugs while avoiding the pitfalls associated with
overreaching and price fixing.

Health Savings Account Act

Health Care Tax Relief and Equity Act
High-Risk Health Insurance Pool Model Act
Medicaid Consumer Directed Care Act

ENERGY SUSTAINABLILITY

ALEC’s Energy Sustainability Project encourages energy diversity and
sound public policy that balances environmental concerns with economic
costs. ALEC's Agenda for Liberty arms state legislative leaders with the
skills to question and decipher scientific testimony and make informed
legislative decisionsthat secure energy sustainability for their citizens.

Verifiable Science Act

Power Plant Sting Act

Sate Regulatory Responsibility Act

Conditioning the Regulation of Non-Pollutant Emissions on Science
Electricity Transmission Principles

A Resolution Encouraging Development of Liquefied Natural Gas

EbucaTioN REFORM

A strong, accountabl e education system is paramount if the nation wishes
to competein the globa economy, and afirst-rate public school systemisa
vital component tothefuture. Eachyear, ALEC’'sReport Card on American
Education takes a comprehensive look at the state of public education, and
invariably, the data show that no statistically evident correlation exists
between educational performance and taxpayer input to the system—clearly
refuting the claim that more money equal s better education. Instead, ALEC
advocates for strong accountability in public schools, providing a path for
aternate teacher certification and promoting charter schools and choice
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programs. Allowing parentsto determine which option best meetsthe needs
of their child guarantees that a student’s academic future is determined at
the most local level possible —their parent.

Alternate Certification Act
Charter Schools Act

Family Education Tax Credit Act
Parental Choice Scholarship Act
Special Needs Scholarship Act
Virtual Schools Act

DisorDER IN THE COURT

Sincethetobacco lawsuitsof thelate 1990s, an emerging trend hasbrought
about theregulation of industry by litigation, not legidation. ALEC’sDisorder
in the Court Project seeks to restore America's civil justice system by
developing legidative remedies to ensure that the power of policy-making
remainsin thelegislative branch. To date, over 200 bills based on Disorder
in the Court model legidation have been introduced across the country.

Private Attorney Retention Sunshine Act

Appeal Bond Waiver Act

Class Action Improvements Act

Legal Consumers Bill of Rights

Jury Patriotism Act

Commonsense Consumption Act

Intrastate Venue Shopping Reform Act
Commonsense Scientific and Technical Evidence Act
Congtitutional Limits on Punitive Damages Act
Asbestos and Slica Claims Priorities Act
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StaTE PoLicy EXPERTS

expertshavein-depth knowledge on state legislative issues and activity.

I nteracting with state legidative leaders on a daily basis, ALEC policy

In addition, ALEC staff, legislators and advisors provide authoritative
testimony before state legislatures and Congress.

ExecuTive DIRECTOR
Duane Parde

(202) 466-3800 x 241
dparde@alec.org

DIRECTOR OF LEGISLATION
& PoLicy

Sandy Liddy Bourne
(202) 466-3800 x 245
abourne@alec.org

DIRECTOR OF FEDERAL AFFAIRS
Andrew W. Schauder
(202)466-3800 x 287
aschauder@alec.org

CiviL JusrTICcE
Kristin Armshaw
Task Force Director
(202)466-3800 x 265
karmshaw@sal ec.org

Victor Schwartz

Task Force Private Sector
Chair & Advisor

Shook, Hardy & Bacon

Barry Bauman
Task Force Advisor
Lawyers for Civil Justice

BobWilliams
Task Force Advisor
Evergreen Freedom Foundation

CRIMINAL JusTICE

Trevor Martin, Task Force Director
(202) 466-3800 x 253
tmartin@alec.org

Geoffrey Segd
Task Force Advisor

Reason Public Policy Institute

COMMERCE, | NSURANCE,

& Economic DEVELOPMENT
Trevor Martin, Task Force Director
(202) 466-3800 x 253
tmartin@alec.org

Adrian Moore
Task Force Advisor
Reason Public Policy Institute

EbucaTion

Lori Drummer, Task Force Director
(202)466-3800 x 251
Idrummer@alec.org

Robert Enlow

Task Force Private Sector
Chair & Advisor

Milton and Rose D. Friedman
Foundation
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Rep. Scott Jensen (WI),
Task Force Advisor
Alliance for School Choice

Dr. Richard Vedder,
Task Force Advisor
Ohio University

TRrRADE & TRANSPORTATION
Trevor Martin, Task Force Director
(202) 466-3800 x 253
tmartin@alec.org

Robert Poole, Task Force Advisor
Reason Public Policy Institute

NATURAL RESOURCES
Daniel R. Simmons,

Task Force Director
(202)466-3800 x 229
dssmmons@alec.org

SdlieBaliunas,
Task Force Advisor
Tech Central Sation

Marlo Lewis, Task Force Advisor
Competitive Enterprise Institute

HeaLTH & HumAN SERVICES
Christie Raniszewski Herrera,
Task Force Director
(202)466-3800 x 202
christie@alec.org

Sue Blevins, Task Force Advisor
Institute for Health Freedom

Bob Moffit, Task Force Advisor
The Heritage Foundation

Richard Teske,
Task Force Advisor

Tax & FiscaL PoLicy
Michael Keegan,
Task Force Director
(202)466-3800 x 266
mkeegan@alec.org

ChrisAtkins, Task Force Advisor
Tax Foundation

Dr. Richard Vedder,
Task Force Advisor
Ohio University

TELECOMMUNICATIONS

& INFORMATION TECHNOLOGY
Michael Keegan,

Task Force Director
(202)466-3800 x 266
mkeegan@alec.org

Adam Thierer, Task Force Advisor
Progress & Freedom Foundation

Jim Glassman, Task Force Advisor
American Enterprise Institute

Kent Lassman, Task Force Advisor
Progress & Freedom Foundation

HOMELAND SECURITY
WorkING GROUP
Sandy Liddy Bourne,
Working Group Advisor
Director of Legislation
and Policy
(202)466-3800 x 245
abourne@alec.org
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ALEC LEADERS IN THE STATES
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COMMENTARY ON STATE & FEDERAL
RELATIONS FOR M EMBERS OF
CONGRESS

By John Armor, ALEC Adjunct Scholar

| was asked to prepare areview of the respective powers of the federal
government and the state governments for consideration by members of
Congress. To begin, one should “go back tofirst principles’ as John Adams
wraote. Asthe magnificent biography, John Adams, by David McCullough
makes clear, Adams was a patriot of absolute integrity, great ability, and
total commitment, and a framer who never lost the common touch. His
echo of Aristotle in that comment was not accidental — he read and reread
the classicsin the original Greek and Latin.

Hewasthe“floor leader” for the Declaration of Independence, and without
his effortsit could not have achieved the vote in Congress of twelve states
infavor and one state abstaining, which was sufficient for thetime. Aswell
as any other American who ever lived, he understood the role that the state
governments did play, and that the federal government, which had yet to be
established, should play. The Constitution he drafted for the Commonwealth
of Massachusetts was, in many important ways, the template of the
Constitution that James Madison drafted for the United States, once the
Articles of Confederation had clearly failed, and the nation madeits second
and successful attempt at creating “a more perfect Union.”

For those reading these comments, there would be no better way to
understand this subject than to set this paper aside, and find by main force
the time to read John Adams. In the hopes that most who read this have
already done that, we soldier on.

Almost every schoolchild is aware of the “checks and balances’ in the
federal Constitution. They are taught that the checks and balances exist
among threeinstitutions: the legislative, executive and judicial branches of
the government. The intent is clear; the three branches have separate
functions. Various means of both independence of each from the other, and
checks by each over the other, are provided. The purpose in the writing of
the Constitution was to prevent any one branch from dominating, or
“usurping,” the functions of any other.

Thistheory iscorrect, asfar asit goes. But thereisafourth, and essential,
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pattern of checks and balances that is not included in this civics-book
description. That one is the proper relationship between the federal
government and the states. That one is today’s subject.

Our first government, the Articles of Confederation, failed over thisvery
point. Thefederal government then had insufficient authority to raise money.
Congress could only set its budget, apportion that cost among the states,
and then send “assessments’ to the states and hope that they would pay
them. There was no guarantee that the assessments would be paid, and no
enforcement mechanism. The result was that most states, in most years,
failed to pay their full amounts.

Theresult wasthat the federal government was perpetually bankrupt. Its
ambassadors became little more than well-dressed panhandlers, seeking
high-interest |oans from foreign governmentsto pay the operating expenses
of the United States. (The first great achievement of John Adams was, in
fact, obtaining thefirst of many such loansfrom the Dutch, after persuading
them to recognize the new “United States of America.”)

The Congtitution was written against this backdrop. The “Federalists’
(those who supported ratification of this new document) were right at the
timethat thefederal government would necessarily fail, unlessit weregiven
new and enlarged powers. Their concern was that the new federal
government might be dominated and overwhelmed by the powers of the
states. The “Anti-Federalists’ (who opposed ratification) had the opposite
concern, that the new Constitution gave so much authority to the federal
government that it would overwhelm and dominate the states.

Most students of history know that the opposition by the Anti-Federalists
led to the agreement to add a Bill of Rights. James Madison, by then a
congressman, was assigned thetask of distilling the 200-some state demands
for rightsinto the 17 that passed the House. The Senate passed 12 of those,
and eventually 11 of wereratified as part of the Constitution. (Wewill skip
theunique history of the 27th Amendment, called the“ Madison Amendment,”
ratified almost two centuries after it came from the pen of Madison.)

The central question here is whether the Anti-Federalists were wrong in
their day, but right in ours, about the tendency of the federal government to
overwhelm the powers of the states. For adetailed discussion of thissubject,
see the 24-page introduction to the facsimile reprint of Secret Proceedings
and Debates of the Convention to Form the U.S. Congtitution, by Robert
Yates, originally published in 1821; reprint published in 1987 by the Linn-
Henley Research Center of the Birmingham Public Library. (Yates was
theleading Anti-Federalist.)

The checks and balances between the states and the federal government
inthe Constitution, aswritten, rested on three pillars. First wasthefact that
the senatorswere originally elected by the state legislatures. Senatorswere
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expected to abide by the “instructions’ they were given by the legidatures.
Some even resigned their positions as senators when it became clear their
viewswere not in accord with the views of their legislatures. Among those
who resigned for that reason was John Quincy Adams, son of John Adams,
later to become President himself.

This pillar disappeared with the ratification of the 17th Amendment in
1913, which made senators popularly elected, rather than chosen by the
state legidlatures. Thereisno need to argue the wisdom of that amendment
because there is zero doubt that it will ever be reconsidered. Still, from a
standpoint of federalism, it was a body blow to the ability of the states to
express their independent views effectively in Washington.

The second pillar of these checks and balances was the 10th Amendment.
Along with freedom of the pressand religion, thistext wasthe most common
of the demands of the states to be included in the Bill of Rights. It reads:

“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the Sates, are reserved to
the Sates respectively, or to the people.”

Thischeck and balanceremainedin forcefor 197 years, until the Supreme
Court decided the case of Garciav. San Antonio Transit District, 1985, a 5-
4 decision. Until that case, the Court had regularly taken cases which
guestioned whether the federal government had “ exceeded its enumerated
powers’ and was seeking to act in governmental areas that were reserved
tothe states. Wewill omit the history of casesin which the Court restrained
the federal government from certain actions because they “violated the
10th Amendment,” because all those prior cases were reversed by Garcia.

Two of the harshest dissents in the history of the Supreme Court were
filed in the Garcia case. The mgjority decided that the 10th Amendment
wasa"“political” matter, and the Court would no longer seek to enforceit as
amatter of law. Justice Powell wrote in dissent:

“1 note that it does not seem to have occurred to the Court that
it — an unelected majority of five Justices — today rejects almost
200 years of the understanding of the constitutional status of
federalism.” (Emphasis in the original.)

Justice O’ Connor wrote in dissent:

“With the abandonment [of its precedents], all that stands
between the remaining essentials of state sovereignty and
Congress is the latter’s underdeveloped capacity for self
restraint....”
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Until such time as the Garcia case is reversed, the second pillar of the
checks and balances between the states and the federal government is
gone.

Thethird pillar of these checks and balancesis found throughout the text
of the Constitution. The express powers of the Congress are found in
Article, Section 8, clauses 1 - 18. They range from the obvious (“ power
To lay and collect Taxes’- clause 1) to the unique (“ To exercise exclusive
Legidation... over... the Seat of Government...” - clause 17). For the present
discussion the two most important clauses are the Commerce Clause (3)
and the Necessary and Proper Clause (18).

As the Supreme Court and many other observers have stated, the
Federalist, written by Alexander Hamilton, John Jay, and JamesMadison, is
the most thorough and accurate analysis of the science of politics ever
written in the United States. The fourth, and greatest, Chief Justice of the
United States, John Marshall, wrote:

“The Federalist ... is a complete commentary on our
Constitution, and is appealed to by all parties in the question
to which that instrument has given birth. Its intrinsic value
entitles it to highest rank, and the part two of its authors
performed in framing the Constitution put it very much in their
power to explain the views with which it was framed.”

One of the two that Chief Justice Marshall was referring to was James
Madison, generally credited asbeing “thefather of the Constitution.” Inthe
Federalist, No. 45, in describing the enumerated powersin the Constitution,
he wrote:

“The powers delegated by the proposed Constitution to the
federal government are few and defined. Those which are to
remain in the states are numerous and indefinite. The former
will be exercised principally on external objects, as war, peace,
negotiation, and foreign commerce; ... The powers reserved to
the several Sates will extend to all the objects which, in the
ordinary course of affairs, concern the lives, liberties and
properties of the people and the internal order, improvement
and prosperity of the Sate.”

Please stop and reread Madison’s statement. Please reflect on how faint
the resemblance is between the federal government that he and the other
framers created, and the federal government that exists today.

The change from how the federal government was designed and how it
now operates has occurred primarily in the 20th century. It required the
destruction of thethird pillar of thefedera -state checks and balancesthrough
the abuse of the Necessary and Proper Clause and the Commerce Clause.
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As Alexander Hamilton wrote in the Federalist, No. 33, and Madison
followed in No. 44, the Necessary and Proper Clause was included so that
Congress could carry out the specific powers granted in the previous 17
clauses. Otherwise, the Constitution would have had to include a huge
catalogue of all possible actions that Congress was empowered to take, for
if any specific was omitted, it would forever be barred. | will not quote
from those chapters of the Federalist; readers are welcome to review them
for themselves.

In sum, the Necessary and Proper Clause was not intended as an
independent source of power, ablank check for Congressto do whatever it
considered, at any time, to be “necessary and proper.” Instead, it was
merely authority for Congress to take such steps as are “necessary and
proper” to carry out the previously stated powers. Thisis a fundamental
distinction. Yet Congresses have passed, presidents have signed, and the
Supreme Court has approved, laws which violate this central point. Asthe
framers themselves observed, because of checks and balances, one branch
of government could not usurp the Constitution onitsown. It would require
at least two branches to usurp the Constitution. Regarding the Necessary
and Proper Clause, all three have joined the usurpation.

But the worst has yet to come. The Commerce Clause was written for
the obvious reason that the nation could not exist unless Congress, and
Congress alone, wrote the laws governing interstate and international
commerce. Before the Constitution was written, both New York and
Pennsylvaniataxed “imports’ that came from New Jersey. The result was
that “New Jersey was a cask that was corked at both ends.” States could
not be alowed to impede commerce.

For nearly acentury and ahalf, the Commerce Clause did act asadividing
line between powers legitimately held by Congress and those reserved to
the states. Congress was chary about passing laws that interfered with the
internal affairs of the states. And in the few instances where Congress
overstepped those bounds, the Supreme Court was willing to strike down
such lawsasbeing in violation of the Commerce Clause. That clauseisthe
basis of perhaps 90 percent of al the domestic legidation passed by Congress.

That restraint ended in 1981 with the decisionin Hodel v. Virginia Surface
Mining by the Supreme Court. Both Virginia and the county involved had
their own laws and regul ations concerning the operation of strip mines. But
Congress passed a law overriding both of those. The defendant mining
company argued in vain that it was located solely in Virginia, solely in that
county, and that its land never, at any time, crossed a state border. The
government argued, and the Supreme Court accepted the argument, that
the coal from the mine either entered interstate commerce or was
commercially indistinguishable from other coal that did.
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Therefore, the Court concluded that the company’s operations were
“connected” with interstate commerce, and Congress had the power to act.
Sinceit is nearly impossible in the modern economy to imagine any state-
based commercial activity that is not “connected” to interstate commerce
by that definition, on the day of the Virginia Surface Mining decision the
Commerce Clause died as the last part of the last pillar of state-federal
checks and balances.

Toreview, Figure 1 outlinesthe respective powers of the state and federal
government as stated in the Consgtitution and all of itsamendments. (Where
the power comes from an amendment rather than the original text of the
Constitution, that isnoted.)

Inreviewing theselists of the respective federal and state powers, readers
are encouraged to note that it is exactly as James Madison described. The
federal government has specific powers, which are stated. The states have
general and unlimited powers. State legislators can do anything they deem
appropriatefor their citizens, restrained only by expresslimitationsfoundin
their state constitutions or the U.S. Constitution. The ultimate limitation on
them, ason all elected officials, isthe disapproval of the votersin the next
election for whatever actionsthey havetaken. AsThomas Jefferson wrote,
“The only safe repository of the ultimate sovereignty isin the people.”

The local authority of cities, counties, townships, water districts, school
boards, etc., are not included here. All of these draw their powersfrom the
states. They, too, have unlimited power within their spheres of activity,
limited only by their state congtitutionsand the U.S. Constitution, their grants
of authority from the state, and by the charters of local governments where
they operate.

The main point that readers will garner from these listsis the difference
between the Necessary and Proper Clause in the Constitution, and the
general power to act in the public good which belongsto state governments
only. Obviously, federal-state relations do not operate on this basis today.

Sincethisreview isbeing prepared by the American Legidlative Exchange
Council for members of Congress, the questions are whether the members
are concerned about the imbalance between the states and the federa
government, and if so, what steps can they take to redress the balance.

On actionstaken by the Supreme Court which have damaged the federal -
state rel ationship, members of Congress have almost no influence. Senators
can act only in response to nominations of judgesand justices by the president
of the United States. They can, at least, inquire about the positions of such
nominees on federal-state rel ations and vote accordingly. Members of the
House have no role in that process.

There are six basic steps that any member of Congress can take, if he or
she is concerned that the federal government is overwhelming the state
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governments, contrary to the intent of the Constitution.

First, when any new law is under consideration, or revision and re-
enactment of an existing law is at issue, ask yourself whether this whole
law, or specific sections of it, invades the province of the state legidlatures
in acting on behalf of their citizens. If so, ask yourself not whether thislaw
is a “good idea’ in the abstract, but whether it is legitimate under the
Constitution, and vote accordingly.

Second, keep in regular communication with your state |legislatures,
especidly onissuesthat may crossthedividing line between state and federal
power. Such consultation between levels of government can produce
compromisesinwhich afederal law isdesigned in harmony with state laws,
so the federal government does the part it should, and the states do the part
they should.

Third, in al areas of federal laws and regulations, consider whether a
regular process to alow “state exemptions’ should be built in. Keep in
mind that the revisions in the federal welfare rules that were finally made
five years ago have turned out to be highly successful. They came about
because some states were granted “waivers’ from otherwise across-the-
board federal requirements. The states receiving those waivers discovered
better ways of getting citizens off welfare and into jobs — benefiting both
those citizens and all citizens through lower costs and taxes. Then those
better ways were applied in federal law. This happened because the states
were acting as “legidative laboratories’ as Justice Louis Brandeis wrote
long ago.

Not only doesthe one-size-fits-all approach necessarily involve Congress
indefining every jot and tittle of anew program, it also shutsout theingenuity
of statesthroughtrial and error, to test and prove successful ways of reaching
the goals.

Fourth, once you are versed in the subject of what is going wrong with
federalism in modern America, please share your understanding with other
members of Congress. Outside sources, including ALEC, can write and
speak on such subjects as much as possible, but nothing communicates
better to one member of Congress than another member of Congress. For
aclassic exampleof that on one of the most important subjectsthat Congress
has ever taken up, read the story of John Adams shepherding the Declaration
of Independence through Congress on 2 July, 1776, on pages 125-129 of
JohnAdams. Initialy, three stateswere opposed, enough tokill the proposal.
But by working with members one by one, Adams turned it around to 12
statesin favor, with New York abstaining.

Fifth, be very wary of “mandates,” federal laws which tell states that
they must install or conduct a particular program, and saddl e the stateswith

33



AMERICAN LEGISLATIVE ExCHANGE CounciL

34

large tax burdens to do what the federal law has commanded. Remember
that the American Revolution was fought on the principle of “No taxation
without representation.” When Congress writes a law that the states must
follow, but the state legidators are then obliged to raise the taxesto pay for
it, that is a form of taxation without representation. The legidator who
writes a law should be the same one who passes the taxes to pay for it.

Itisanentirely different matter if Congresswritesanew law and Congress
raises the taxes to pay its costs, than if Congress writes the law but pushes
off to the state legidlators the unpopular burden of paying for it.

Sixth, and related to the last point, ALEC asks members of Congress to
consider serioudly the few and considered proposals for anendmentsto the
U.S. Congtitution that state legislators ask to be placed on the table.

There is a natural temptation, when someone else must pay the hill, to
pass a law that “ sounds good on paper” and “people will like.” That'sthe
engine which drives the establishment of federal mandates on state
governments. ALEC asks the members of Congress to consider not only
whether each particular unfunded mandate is a poor idea, but whether the
entire process of unfunded mandates should be eliminated by means of a
constitutional amendment.

There are al'so two practical arguments behind all these theoretical ones.
The state of California, were it an independent nation, would be the sixth
largest economy in the world. Without arguing the case for or against any
specific current policies of that state, aren’t the 30 million or so inhabitants
of that state justified in making as much as possible of their own political
decisions, with their state representatives being responsible to them for the
wisdom, or folly, of those decisions?

The principa point of Thomas Jefferson on the theory of government
wasthat all decisions should be made at the lowest possiblelevel, closest to
the people. War and peace obviously is a national question, and the
Constitution forbids statesfrom acting in that area. Arebuildinglocal roads,
picking up the garbage, providing police protection, and running the schools
(to name a few examples) not equally obviously state or local questions,
which should be decided at that level?

Keep in mind that when the Congtitution was written the whole nation
was but 3 million people. The largest state was Virginia, with 600,000
people. (Yes, in the 1790 Census, Virginia alone had one-fifth of the
population.) Today, Alaskaisthe smallest state, and isfast approaching the
sizeof Virginia, then. If half amillion people were entitled to ahigh level of
self-government then, are they not entitled to the same today? That is a
viewpoint that ALEC, on behalf of al 7,500 statelegidators, wishestoimpress
on the members of Congress.

The second practical argument isthis: Especially inthesetimes, Congress
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has burdens on it the likes of which it has not faced since World War I1.
Congress should not be burdened now with determining the proper size of
an elementary school classroom in Peoria. Or the nature of beach front
constructionin North Carolina. Or the operation of the police department in
St. Louis. Or athousand other subjects that state and local officias stand
ready to deal with asthey historically have. We are willing to take, and we
welcome, the burden of doing more on our part in the governance of the
United States. All of us, including all citizens, will be the better for it.

ALEC appreciates the opportunity to present to members of Congress
some thoughts on the proper relationships between the state and federal
governments. Thisisnot anew subject. It was uppermost in the minds of
those who fought and won the American Revol ution even before any formal
federal government had been created. It will remain acentral issue solong
asthe Republic, and its states, and its Congtitution, endure.
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"The state and federal leaders of the American
Legislative Exchange Council not only espouse the
principles of Thomas Jefferson, they ensure the
Integrity of free markets and individual freedom in
the halls of Congress and state legislatures across
the country. The innovative policy brought forth
from this organization today unleashes the power of
free markets and democracy for future generations."

-- U.S. Senator George Allen, ALEC alumnus
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