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Governor Rendell Signs Common Law
Marriage Bill

On November 23, 2004, Governor Rendell signed into law HB
2719, abolishing common law marriage. The new law states
that “[n]o common law marriage, contracted after January 1,
2005, shall be valid.” The law further provides that it does not
invalidate an otherwise lawful common law marriage contracted
on or before that date. As a result, most, but not all of the issues
presented by a series of court decisions relating to common

law marriage have been resolved.

The principal issue remaining is how courts will treat common
law marriages entered into after September 17, 2003 and before
January 2, 2005. On September 17, 2003, the Pennsylvania
Commonwealth Court, in PNC Bank Corp. v. Workers’
Compensation Appeal Board, purported to abolish common law
marriage, asserting that “henceforth, this court will recognize as
valid only those Pennsylvania marriages entered into pursuant
to the Marriage Law procedures.” Although the Commonwealth
Court stated that its decision was to have “purely prospective
application,” it was unclear whether the court meant to abolish
only marriages entered into after the date of its decision or the
enforceability of all common law marriages, even those existing
at the time of its decision, with respect to matters arising after
the decision. It was also unclear whether the Commonwealth
Court would be seen as having the authority to abolish common
law marriages in Pennsylvania.

The question as to whether other courts would follow the
Commonwealth Court’s decision came into focus this spring
when, in Bell v. Ferraro, the Pennsylvania Superior Court
declined to treat common law marriage as abolished. More
recently, in Stackhouse v. Stackhouse, the Superior Court
specifically preserved the validity of common law marriages
entered into on or before September 17, 2003. As to common
law marriages contracted after September 17, 2003, the Superior
Court was vague, stating that their validity may be questioned.

Thus, it is clear that common law marriages could be
established in Pennsylvania on or before September 17, 2003
and that common law marriages may not be established in
Pennsylvania after January 1, 2005. It remains to be seen
whether the relatively bright line drawn by the new legislation
will convince courts to recognize common law marriages
entered into after September 17, 2003 and before

January 2, 2005.

Comments. In light of these recent developments, we believe
an employer with Pennsylvania employees should review

its plan documents, communications, contracts, policies and
administrative practices and consider how it will address
issues relating to the establishment of common law marriages
in Pennsylvania as they arise.
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