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If passed, this controversial law
could disable fair use, widen the digital divide,
and tap library budgets with the click of a mouse

_

By James G. Neal

MERICAN LIBRARIES are at

war. And the battleground now

reaches significantly beyond the World Intellectual Prop-

erty Organization (WIPO) in Geneva and the U.S. Congress.

The Uniform Computer Information Transactions Act

(UCTTA) has moved the confrontation to our state governments, ven-
ues where copyright traditions and subtleties are not understood,
where librarians have little experience advocating on “fair use” issues,
and where the interests of powerful software and content producers

often trump the interests of the education
and library communities. With the intro-
duction of UCITA, the historical balance
preserved in our federal copyright law
between the interests of copyright pro-
ducers and the legitimate needs of our
users for effective access to information
has never been more threatened.

. UCITA was adopted as a proposed
uniform law in July 1999, the product of
a ten-year effort between the National
Conference of Commissioners on Uni-
form State Laws (NCCUSL) and the
American Law Institute (ALY) to create a
new and consistent legal framework for
computer information. transactions, and
software. On the surface. UCITA seeks to

- James G. Neal is Dean of University
Libraries. Johns Hopkins University. Baltimore

36

legitimize a contractual and licensing ba-
sis for computer information. But major
concerns have been raised about con-
sumer protection and consumer rights,
about the future relevance of copyright.
which itself can be viewed as an existing
national and uniform code governing the
use of information in all formats, and
about the increased cost of doing business
in a UCITA world. It is now being intro-
duced in state legislatures nationwide.
But curiously, this is now happening
without the ALI, which had major objec-
tions to the draft. In an unprecedented ac-
tion. the ALI refused to participate in the
further development of UCITA.

In essence, UCITA is part of a
broad intellectual property revolution. As
the globalization of copyright through
WIPQO treaty agreements strives to har-
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monize national policies, this has

spawned a series of significant legislative

initiatives. In the United States. for ex-

ample, this includes copyright term ex-

tension, the Digital Millennium Copy-

right Act (DMCA), the database bills, and

now UCITA. Pressures to create copy-

right use guidelines, particularly for elec-

tronic information, have thus far been

widely and successfully resisted by the li-
brary and education communities.

As licensing has expanded

rapidly as the tool for individ-

ual libraries and groups of li-

braries to negotiate the

terms of access and use

for digital resources.

technological controls

being implemented by

producers of electron-

ic information are

now advancing from

passive “password or

IP domain” models to

more active “‘encryp-

/  tion or self-help” strate-

/ gies. And challenges on

/’ copyright ownership are

numerous. Writers and

scholars are questioning the

right of publishers to recycle
T their works in new electronic pub-

lications. Researchers are asserting co-
ownership of their own journal articles.
And college faculty are debating owner-
ship of new academic publications, such
as software and courseware.

The problem for libraries

The priority issue for libraries is
that UCITA would validate terms in
shrink wrap and clickable licenses that
restrict uses that are permitted under
copyright law and negate provisions for
fair use. first sale, and preservation. A
second concern is electronic self-help.
This is the process whereby a software
vendor or licensor may electronically
disable, remove, or prevent the use of
computer information. This could be ac-
complished remotely through “back-
doors” in the software. or hidden shut-
down commands activated by phone or
other mechanisms. Electronic self-help
poses serious security iSSUes and could
be very disruptive to the work of a li-
censee’s staff operations Of Customers.

In addition. UCITA increases the
cost and complexity of doing business.
by forcing organizations to negotiate
more routinely and substantively on li-
cense terms. This will require more ded-
icated staff and more expensive expert-




ise. It will also translate into reduced
organizational benefits for the dollars
invested in computer information and
software. This is complicated by the in-
accurate UCITA assumption of a com-

titive market. where users have mean-
ingful choices among vendors that com-
pete with each other. For some types of
software and information products and
databases. there is virually no competi-
tion. and this is particularly true with
many of the products marketed to edu-
cational institutions. This absence of
competition would allow licensors to
exploit the provisions of UCITA and to
impose onerous terms that the institu-
tions would be unable to negotiate be-
cause they would have little or no bar-
gaining power.

The Maryland experience

When introduced in Maryland, the
copyright issue attracted the attention of
legislators but took a very curious turn.
The basic library community argument
against UCITA is that state contract law
should complement federal copyrights
and not displace it. But UCITA relies on
federal preemption. or the ability to
prove that a license term is inconsistent
with a “fundamental public policy.”
This is clearly bogus. The library com-
munity therefore introduced an amend-
ment in the Maryland debates on UCI-
TA that attempted to obviate this provi-
sion. It read: “When the licensee in a
non-negotiated license under this Act is
a library. archive or educational institu-
tion, a term which has the effect of re-
stricting the provisions of 17 U.S.-C.
Sections 102(b), 107, 108, 109, 110,
112. 121, 512 and 1201 (a) (1) (C) and
(d)~(k) shall not become part of the li-
cense.” This amendment sought to pre-
serve for mass market licenses the stan-
dard limitations contained in current
copyright law. It was not accepted.

A second copyright amendment,
however, was introduced and approved
without library endorsement. It stated
that “a contract term is unenforceable to
the extent that it would vary a statute,
rule, regulation, or procedure that may
not be voiced by agreement under the
federal copyright law.” But this circular
provision is meaningless, as the copyright
law does not specify which of its terms
may and may not be varied by contracts.

In general, UCITA is introduced in
state legislatures under the auspices of
an economic development imperative as
states strive to achieve “new economy”
advantages over regional competitors

and to attract and retain e-commerce

business investment. The technology

goals set by the State of Maryland for

2000 are illustrative of this:

e Protect and expand Maryland busi-
nesses by establishing a bold frame-
work for the digital economy, encour-
aging growth, and preventing fraud.

e Provide security for our families with

strong consumer protections, privacy

guarantees. and aggressive efforts to
protect our children from the poten-
tial dangers of the Internet.

Dramatically improve customer serv-

ice by making Maryland a national

leader in delivering government serv-
ices over the Internet.

o Enable law enforcement to fight dig-
ital crime.

Further setting the stage for the
passage of UCITA, Maryland’s Infor-
mation Technology Board also made the
following recommendation on “Enlight-
ened Policies on Commercial Law™:

Maryland should provide a legal frame-
work that promotes and enhances the in-
corporation of e-commerce into every-
day business operations. National model
legislation has been developed to estab-
lish a level playing field for electronic
commerce in every state.

Maryland passed UCITA with
amendments and will be the first state to
implement the measure on October 1,
2000. As we saw firsthand in Maryland,
the state Jegislature process involves sig-
nificant compromise, although in Mary-
land there was a focus on the “uniform”
objective for UCITA. Agreements on
changes typically come out of subcom-
mittees or special work groups of legis-
lators, but the investigative and drafting
power usually rests with legislative staff.
The compromise process often means
that when an advocacy group achieves its
priority amendments, it is asked to step
aside and no longer oppose or advocate
on the legislation. Thus it is important for
the library community to have clear
agreement on these priorities.

Industries, which might begin as
part of a coalition opposing UCITA, will
seek exclusion from the legislation and,
if successful, drop out of the partnership.
The legislative leadership is very power-
ful and will influence other legislators to
support UCITA and seek to quiet any
opposition coming from public agen-
cies, libraries and universities, for exam-
ple, especially if they are pursuing other
budget or legislative objectives. The
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most troubling development in the early
state debates on UCITA is the attempt by
advocates to portray copyright as apply-
ing to print information and UCITA tw©
software and electronic information.
This is an area where librarians must be
vigilant, correcting this “misunderstand-

" ing” every time it is raised. arguing the

facts of copyright as embracing all me-
dia. and citing the provisions of the
DMCA as evidence.

Copyright under assault

UCITA reflects the expanding ten-
sion over the purposes and nature of na-
tional copyright law. Copyright term ex-
tension has created what Peter Jaszi at
American University calls “perpetual
copyright on the installment plan.” The
DMCA advances anticircumvention and
online service provider liability provi-
sions. Database legislation proposes a
new regime for the protection of collec-
tions of facts based on investment return
rather than public interest. And now with
UCITA, the public law of copyright is
threatened by the private law of contract.

With so many changes, one won-
ders whether copyright will be relevant
to the work of librarians even five years
from now. All of these legislative initia-
tives represent a frontal assault by pro-
ducers/owners/distributors of informa-
tion on national information policy to
set aside the decades of balance that we
have achieved in federal copyright law.
The results will be a reinforcement and
extension of information as a commod-
ity and not a public good, a fundamen-
tal undermining of the basic role li-
braries have played in reducing barriers
and in adding value to information ac-
cess. Is copyright focused on natural
property rights, economic incentives,
and reward for investment? Is copyright
focused on the constitutionally based in-
terest in the encouragement of innova-
tion and societal advancement? Or is
copyright a tool for balance, focused on
public welfare and public access in a
democratic and open society? As cre-
ators, distributors and consumers of in-
formation increasingly approach this tri-
chotomy in a schizophrenic way, and
roles become blurred in the digital and
Internet world.

A digital divide issue

UCITA aggravates the “digital di-
vide” dilemma by making it even more
challenging for institutions with limited
financial and staff resources to negoti-
ate favorable price and access terms in
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contracts. It might even make it more
difficult for the library community to
bridge this divide through strategics
such as resource sharing. Must “have-
not” institutions rely more on inade-
quate public domain software and free
Internet resources? Will library users in
poorer communities face more con-
straints and poor performance in their
access to computer information and
electronic resources? In a UCITA
world, quite possibly, yes.

Yet, because UCITA is long, com-
plex, and unfamiliar, many legislators
achieve minimal understanding of the
legislation and tend to defer to their at-
torney colleagues. There is a clear bias
toward UCITA proponents who are rou-
tinely consulted when amendments are
being considered. Libraries will be por-
trayed as electronic information pirates
and as trying to secure at the state level
what they could not achieve at the fed-
eral level. Librarians must be prepared
to demonstrate the significant invest-
ment we are making in electronic re-
sources and computer software, our re-
sponsible behavior in honoring license
terms, and our efforts to educate library
users and staff about appropriate use of
copyrighted material.

The fight

To date, a large number of state at-
torneys general have opposed UCITA
because of consumer protections con-
cerns. What recourse will a consumer
have in the case of software that does
not perform as reasonably expected,
software or access terms that become
apparent only after the consumer buys
the product, software that is sold “as is”
without liability or warranty? Which
state’s law will prevail? Where the prod-
uct was purchased? The home state of
the consumer? The state where the cor-
porate headquarters are located? And
what will be the choice of legal forum
where a contract dispute is resolved?
Will consumers through contract agree-
ments be subject to violations of priva-
cy as their use of computer information
is monitored? Or to violations of free
speech as their ability to speak about or
review a product is constrained? Will
reverse engineering be disallowed: this
is the process of examining a computer
program or digital product to debug or
develop interoperability or to teach stu-
dents how software is constructed.

Cathy Wojewodzki, librarian at the
University of Delaware and coordinator
of the library opposition to UCITA in

What You
Can Do

Backed by the major library organi-
zations, including the American Li-
brary Association and the Associa-
tion of Research Libraries, 4CITE is
a broad coalition of partners from the
library community; the education,
industrial, retail, and legal fields; and
consumer groups opposed to UCITA.

UCITA, other key parties who are or
should be interested, supporters of UCI-
TA and their strategies, legislators and
lobbyists who are sympathetic with the
library position, and a legislative ally
who might lead a floor fight or sponsor
amendments.

The future

UCTTA has been considered in 11
jurisdictions, with most states postpon-
ing its formal introduction or debate. In
Jowa, legislation was passed that pro-
tects lowa businesses and consumers

To join the fight against
UCITA, visit 4CITE’s
web site at www.4cite.org.
There you'll find informa-

from the effects of UCITA. In
Oklahoma, UCITA has passed
both the House and Senate but
awaits interim study before con-

tion to help you:
® Get Educated. UCITA 101 pro-
vides a quick primer on the legis-
lation, wha’s against it, who's for
it, and what it means to your li-
brary. Read from the extensive
archive of media coverage and the
testimony of key players.
Get Involved. Join the Rapid Re-
sponse team. See a sample letter of
opposition, get information on
public hearings, local media, and
how your voice can be heard in
your state.
® Get Organized. The 4CITE brief-
ing book, available online, will
help you make your efforts count.
e Get Going. UCITA is moving
quickly, and every day counts. The
legislation is currently most active
in Delaware, the District of Co-
lumbia, New Jersey, Louisiana,
and Oklahoma. Find out what your
legislature is doing.

Delaware, has offered some tactical ad-
vice. Be able to answer questions about
UCITA with specifics and examples
that illustrate the impact on libraries.
Decide if you are prepared 1o compro-
mise or if your goal is to kill the bill out-
right. If the former. secure dependable
legal support, prepare briefing materials
for legislators, and circulate proposed
amendments.

Identify a point person or team that
is knowledgeable about the legislation,
understands the legislative process in
the state. and can sustain a very flexible
schedule. Vest the authority of the li-
brary community in one of & few indi-
viduals who can speak for that position
at hearings and in workgroups. Identify
other individuals and groups opposing
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sideration in the next session.
Virginia has passed UCITA but delayed
implementation until 2001 pending the
outcome of a study by the Joint Com-
mission on Technology and Science. In
Delaware., UCITA was actively debated
but, due in part to the well-organized op-
position of the library community, was
tabled. And in Maryland, UCITA was
passed with significant amendments and
will go into effect this fall. to be mon-
tored by a legislative commission.

The states that consider UCITA first
are in many ways Serving as a prototype
for the nation: the changes and compro-
mises agreed to during these early stages
will significantly influence subsequent
debates in other states. As a result, floods
of lobbyists from the computer software
and content industries have appeared in
state capitals to advocate for UCITA,
and the “hard-ball” political tactics are
sobering for librarians.

UCITA likely will be considered
in an expanding number of state legis-
latures during 2000 and 2001 sessions.
The early experiences in several states
provide us with guidance on what to
anticipate in legisiative behavior and
on what strategies can be most effec-
tive. Copyright is very unfamiliar to
state legislators, and a clear and con-
cise educational effort from the per-
spective of libraries and their users can
be invaluable. Because UCITA is so
strongly identified with economic de-
velopment in general and e-commerce
in particular. legislators, at least initial-
ly, have a difficult time understanding
why librarians are interested. Librari-
ans must appreciate the economic im-
perative that is driving UCITA and ar-
gue that quality libraries and effective
information access also contribute to
€CONOIMIC Progress. ]




