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 Yesterday, the Securities and Exchange Commission (“SEC”) voted to adopt, with 
limited changes, its previously proposed revisions to the rules governing disclosure of executive 
and director compensation and related matters.  Among the announced changes are additional 
requirements regarding disclosure of company programs, plans and practices relating to the 
granting of options.  These added disclosures focus on the timing of option grants in relation to 
the release of material nonpublic information and the use of option exercise prices that differ 
from the fair market value of the underlying stock at the date of grant. 
 

According to the SEC’s press release, the new rules will require tabular disclosure of (1) 
grant date fair value, (2) the grant date determined under FAS 123R, (3) the closing market price 
of the underlying stock if greater than the option exercise price, and (4) the date the 
compensation committee or full board took action to grant the award, if that date differs from the 
grant date.  In addition, the new rules will call for the inclusion of narrative discussion of other 
information in the previously proposed Compensation Discussion and Analysis section, 
including the reasons for the selection of particular grant dates, the methods used by the 
company to determine terms such as option exercise prices, and whether the company has any 
“program, plan or practice” for coordination of the timing of option grants with the release of 
nonpublic information.  With respect to any such “program, plan or practice”, the press release 
lists a number of details to be addressed, such as (1) the role of the compensation committee in 
approving or administering it and whether actual administration was delegated to others, (2) what 
role was played by executive officers, (3) how any coordination with the release of nonpublic 
information applies in the case of grants to new executives, (4) whether there are differences 
between its application to executives and other employees, and (5) whether the company has 
timed or plans to time releases of nonpublic information “for the purpose of affecting the value 
of executive compensation.”  Similar disclosures will be required if the company has a program, 
plan or practice of setting option exercise prices based on the underlying stock’s price on a date 
other than the actual grant date, including exercise prices based on average or lowest prices in 
periods preceding, surrounding or following the grant date.  Further guidance as to these 
requirements presumably will be detailed in the adopting release containing the final rules.   
Click here for the full text of yesterday’s press release.  
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These added disclosure requirements are yet another manifestation of the recent spotlight 
on “backdating” and other practices relating to stock option grants, with resulting civil and 
criminal actions brought by the SEC, the Department of Justice, and others.  As detailed in The 
Wall Street Journal and The New York Times, more than 80 public companies are under scrutiny 
by the SEC for their treatment of option grants, with some law enforcement and securities 
regulators analogizing the grant of backdated options to placing a hundred dollar bet to win on a 
horse race that has already been run, using the shareholder’s money.  With many public 
companies already under scrutiny, the practices of others under review and added disclosure 
requirements, the focus on compliance with all applicable rules is almost certain to widen to 
virtually all public companies.  Even privately held companies are not entirely insulated from 
concerns, since backdating may raise tax and accounting issues for them as well. 

 
           

 
A number of clients have inquired about Sutherland’s experience in assisting officers and 

directors of public companies, audit and compensation committees and company auditors in the 
burgeoning controversy surrounding the grant and timing of stock options used to attract and 
compensate key corporate talent and other employees. 

   
We have assembled a multi-disciplinary team comprised of Tax, Executive 

Compensation, Securities and White Collar practitioners who are prepared to advise and assist 
clients on existing or potential option issues.  The Sutherland team is prepared to assist in any of 
the three phases raised by these issues: an investigation of backdating or timing issues; solving 
the corporate problem presented; or handling possible subsequent litigation. 
  

The controversy over option timing and “backdating” is not simple.  Sutherland can help 
in sorting through the complex regulatory, corporate, tax and litigation issues surrounding option 
grants, executive compensation disclosure, and related issues.  Our areas of particular experience 
include (1) corporate compliance and disclosure; (2) securities enforcement and criminal 
investigations; (3) “representation” conflicts between companies and their chief executives; and 
(4) the tax treatment and other rules surrounding option grants and executive compensation, as 
well as familiarity with the relevant accounting rules of APB 25 and FAS 123 R. 
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For additional information on Sutherland’s capabilities and experience in this area, please 
contact the Sutherland attorney with whom you regularly work or one of the team members 
below. 

 
Peter  J. Anderson  404.853.8414  peter.anderson@sablaw.com
George H. Bostick  202.383.0127  george.bostick@sablaw.com
John A. Chandler  404.853.8029  john.chandler@sablaw.com
Mark D. Kaufman  404.853.8107  mark.kaufman@sablaw.com
Cynthia M. Krus         202.383.0218     cynthia.krus@sablaw.com
Neil S. Lang   202.383.0277  neil.lang@sablaw.com
Daniel Marino             202.383.0162     daniel.marino@sablaw.com
Jennifer M. Moore         212.389.5065    jennifer.moore@sablaw.com
Wade H. Stribling  404.853.8194  wade.stribling@sablaw.com
Elizabeth Vranicar Tanis 404.853.8382  beth.tanis@sablaw.com      
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