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Commentaries

Tc:-wafd A Remedy for International
Extradition by Fraud: The Case of Leonard
Peltier |

John J. Privitera*

(N aeclarattons on human rights, nov cven any conuentions ar laen SToteciing Auman
rghts, are syfficiend for their purpase untess we recoenize, ar o Lersonal respronsibiisty,
resfect 30 word and deed for the digaity of the huran derng 1

The successful operation of international extradition Agrecments re-
quires good faith and fatrness from sovereign states in their dealings
with one another. Fraud in the performance of treaty obligations derg-
gates the underlying norms of international public order, If sovereign
states are to trust one another in discharging their mutual obligations
under any treaty, some body of imperative norms—the violarion of
which is actionable by the victimized sovereign—is necessary. Howewver,
while international extradition treaties impose reciprocal abligations on
soverelgn states, remedies for the violation of these assumed norms are
delicient. This comment bighlights the potential for abuse of interna-
tional extradition agreements through fraud and the injustice resuiting
from the lack of adequate remedies for such ahuse.

The vehicle for this discussion is the case of Leonard Peltier 2 Peliier,
an American Indian, was extradited from Canadza to the United States
o face tnial on two counts of first degree murder for the deaths of two
agents of the Federal Bureau of Investigation at the Pine Rid ge Reserva-

T BA 1974, LD 1977, Stare Universiry of New York ar Buffalo. The author, a2 mergber
of Tigar & Bulfone, P.C., it in private precrice in Washington, ELC. He is counsef to Leouard
Pelcier,

1. D Hammarshjéld, Siatement of the Frrgan Rightr Dap Comeert (Dec 10, 1960), in PueLic
Papiis o THE SECRETARIES-GENERAL OF THE UNiTro NaTioms, 1960-6], at 296 (A, Cord-
ier & W, Foote eds. 1975).

2. This commentary does noc explore the historical context of the Peltier progecation. For
this. I reeoromend F. MATTHIESSEN, TN THE SPIRIT OF CRATY HoORSE (1980 AMNESTY
INTERNATIONAL, PROPOSAL FOR A COMMISSION ar INQUIRY INTE THE EFFECT OF DoOMES-
Tic INTRLLIGERGE ACTIVITIES ON CRIMINAL TRIALS 1N THE UNITED STATES GF AMERICA
3455 (1981); ]. MessersCHMIDT, Tre TRIAL OF LEONARD PELTIER (1983).
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tion, South Dakota in 1975, This comment sketches the processing and
resolution in Canadian and American courts of Peltier’s objections to his
extradition, Sorne observations about the law of international exeradi-
tion and the obligations imposed on pations in seeking and rendcring
fugitives follow. F inally, the comment concludes with a call for reopen-
ing the Peltier case and for the development of an appropriate remedy
to correct and derer future abuses and bad fauh in the extradition
PTOCESS,

1. The Procedural Develogment of United States v. Peltier

leonard Peltier was a prominent leader of the American Indian
Movement (AIM), an organization dedicated “to encourage sell-derer-
mination among Armerican Indians and to establish intcrnational recog-
nirion of American Indian treaty vights.™® In early 1975, at the request
of tribal elders, he and other AIM members went to the Pine Ridge
Indian Reservation in South Dakata to alleviate condlict between thaose
members of the reservation who supported the tribal form of govern-
ment and those whe supporred AIM.Y Several of the AIM supporters
stayed in a tent area known as “Tent City” near the Harry Jumping
Bull Compaund, a small group of houses close to Oglala, Scuth Dakota.
These supporters later testified at Pelticr’s trial that they feared an as-
sault by Bureau of Indian Affairs (BIA) officers and some of the reserva-
tion residents, who they said were known to harass and assault AIM
members.®

On June 26, 1975, two FBI agents and one American Indian, Joe
Stuntz, were killed in a shootout that erupred near the Compound. A
day earlier, the two FBI agents, Jack Coler and Ronald Williams, had
gone to the Compound with two BIA agents to look for James Eagle,
who was wanted for assault and theft. After being informed that Eagle
had not been seen for several days, they left. Coler and Williams re-
turped the next day. The two FBI agents followed a vehicle into the
Compound., When the vehicle stopped at 2 fork in the road near Tent
City, the FBI agents stopped at the bettom of a hill. Shooting began.
The agents were seriously wounded by shots fired at a distance, and
then they were killed with a high-veloeairy, small caliber weapon fired at
close range. Four American Indians—Leonard Peltier, Darrelle Burtler,
Robert Robideau, and James Eagle—were later charged with the

y ] BENCYCLOPED A OF ASSDCIATIONS |66 {18th od, 1983
4 United States v Peltier, 385 F.2d 3§4, 312-20 (Sth Clr. 1978}, et demeed, 490 TS, 845

(15791,

5. Petitivoer's BrieF Bor Wi of Certiorari ar 3-4, Peltier v. United States, 440 U5 945 .

[1974).
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murders.S

The compound was guickly surmounded by law enforcement officials,
but those at the compound escaped. The FBI suspected that Peltier was
involved. Apparently, Peltier and others then fled 1o the Rosebud In-
dian Reservation in South Dakota. This group then split up with, at
least three other AIM members—Robidean, Norman Charles, and
Michael Anderson—{flering south,

Peltier eventually fed to Canada where he was arrested on February
f, 1976. Pursuant to treaty,” and the enabling Canadian statute,® the
United States requested extradition for five felonies: a 1972 attempred
rourder of an off-duty police officer in Milwaukee, Wisconsin, an ar-
tempted murder of an Cregon state trooper in November, 1975; the bur-
glary of a home in Oregon around the same time as the Oregon
attempred murder; and the murders of the two FBI agents. The extradi-
tion hearing was assigned to Mr. Justice William A. Schultz, who was a
justice of the British Columbia Supreme Court. The Canadizn Depart-
ment of Justice assigned one of its attorneys to represent the United
States.

On June 18, 1976, the Canadian tribunal ruled that Pehicr be extra-
dited for all of the offenses except the Oregon attempted murder
charge® In granting the United States extradition request for the
deaths of the two FBI agents, Mr. Justice Schuliz quoted extensively
from two affidavits executed by an alleged witness named Myrtle Poor
Bear. In those affidavis, Poor Bear stated that she was Peltier’s girl-
friend and had gone with him o the Jumping Bull Compound in Jure,
1975. She stated that she knew Pelder planned to murder FBI or BLA
agents and that he had planned an escape route. After the FBI agents
had been wounded from a distance, Poor Bear said, Peltier approached
the agents as they attempted to surrender and executed them ac close
range with a rifle. She claimed that she had pounded on his back in an
atterupt to stop him. In August 1975, according to Poor Bear's state-

B. United States v Peltier, 383 F.2d 314, 318 (Bih Cir, 1978}, cet edoried, 440 .5, 943
(1974,

%, reacy on Cuatradition Between the United Stares of America and Canada, Dee. 3,
L2971, Uniteel Stares-Canada, 27 15T, %83, TLAS No. 8237,

b, Extradition Act, Oar, BV, STAT. ch, E-21 {150

% fnre Extradition Act, Leopacd Peltier, No. 760176, reasons for judgment ar B6-27
Vaunoouver Juoe 18, 19768) [hercinabter ciced as Peltier Extradition]. Usder the doctrine of
speciulty, A person may be tried only for those crimes for which he or she was specifically
extradited. S fofe tont accompanying notes 32-34. Extradition proceccings are liks “prolb-
able sause” proceedings in that the sandard Tor deceroining excradidon is “whether or ot
there & anv evidence upan which 2 reasonable jury propedy instrueted could returm a verdicr
af puily.™ Peltier Exeradition ac 23,
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ment in the affidavits, Peltier discussed the kilings with her. ¥

Mr, Justice Schultz’s decision was based almost exclusively on the
Poor Bear affidavits.’' He briefly referred to a pathologist's report
which tended 1o corraborate Poor Bear’s account of how the agents were
killed, However, this standing alone did not implicate Pcliier in the
murders.'?

Meanwhile, Butler and Robideau had been apprehended and their
trial begun in the United States. Since the government designared Poor
Bear as a potential witness, the defense obiained in discovery a third
Poor Bear affidavit (chronelogically the first), dated February 19, 1976
This afidavit stated that Poor Bear knew of Peltier’s plans to kill the
agents and to plot an escape route and that she had met Peltier at Rose-
bud where he confessed the slaying to her, Contrary to the subsequent
affdavits, however, the February 19 affdavit stated that Poor Bear had
left the Jumping Bull Compound ézfore the shooting occurred.’® The
government did not cail Poor Bear as a witness, Butler and Robideau
were later acquitred. !

Sl in Canada, Peliler sought review. He Arst sought review by the
Federal Court of Appeal of Canada. He presented the February 19
Poor Bear affidavit and argued thar, in Jight of it, the Poor Bear atfida-
vits relied upen by Mr. Justice Schultz could not be behieved. The ap-
pellate court, hawever, declined to reverse the lower court or 1o reopen
the proceedings.'® Peltier then sought review by the Canadian Minister
of Justice on the basis that he was being extradited for a political of-

0. Afidavits by Myrtle Poor Bear (Feb, 23, 1075 & Mar, 31, 15970), reprmied @ Peti-
tinmer's Brel for Weir of Certiorart at 43a-48a, Peltier v, United Srates, 40 U5, 945 (8979,

1%, Peliier Extradition an 810 After quoting the Paor Bear afidavits, Justice Schullz
noted, “These 1z, in additen, cireumstantial evidence, comprising other athidavits of Ex. L&,
relacing ta sach of the rwo alleged murders, which il is unnecessary to rolate™ Jdar 10

17 Seeig The United States submitred the roport of an FBI firearms expet? chat indi-
cared (hat a shell casing found ac che scene by an FBI agent had been expelled from a high-
veloeiry Afe. The mport suggesed thata damaged riflc which was found in an exploded car
driven by Robideaw, Charles, und Anderson (and which was linked to Peliier) fred the cas
ing. Ser grmeratdy P. MATTIHIESSEN, sugra ndlé 1, at 252,

13, AHiclavit by Myntle Foor Bear (Feb. 19, 1976} reprandesd e Potitioner’s Bricf For Wril of
Cerliorad at 43a, Peloier v Linited Staves, 440 U5 945 (19790

14, United Staces w Robideau & Butler, Cr. 75-11 (B.IF Iowa Julv LG, 2976)

15 Pelter v. United States of America, Federal Court of Appeal, Canada, Mev, A-441-78
Vancouver Qer 27, §976) (unreported judgmenc). AL the rme of Peltiers exteaditkan, judi-
cial moview of the decislon of the excradition judge eould be sought before the Foderal Comet
af Appeal. Canada, bur ehe examination of the suiliciency of the requesting stare’s evidence
was fimited. Jee Federal Gourt Act, Cav, REV. 3TAT. ch. §0, § 20 (2d Sepp. 19700 A peri-
cinn Far habeas corpus may be raken to a provincial supeTiar court. However, io Most cawes,
habeas carpus may only test the Jurisdiction of the ¢xeradition Judge, Be Commenuvaith of
Pirgeara and Coden (N 3, 14 GO0 174 (Oot, H G 1973}, See gemernily G LAFOREST,
ExTo ADITION TO AND FROM CaNaDa §18-32 (34 ed. 1977). The Canadian system is cogently
criticized in Morrison, xtradition fot Conade: Rughtr of the Fugttsor Foliscermy Commaiend for Ster
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fense.'$ The Minister refused relief on either political offense grounds or
the use of the Poor Bear affidavits, On December 16, 1976, Peltier was
transferred from Vancouver, British Columbia to Rapid City, South
Dakota. The trial commenced in April, 1977 in Farge, North Dakota.

At trial, the prosecution did not call Poor Bear. When the defense
lawyers guestioned her outside of court, she recanted her earlier affida-
vits. The defense then called her as a witness to establish that the gov-
ermnement had manufactured false evidence to buttress a weak case.'” The
trial judge allowed the defense to question Poor Bear in a proffer, but
excused the jury. Poor Bear stated that she had never seen Peltier
before the trial and that she had never lived in the Jumping Bull Com-
pound. She explained that two FRI agents spent a considerable amount
of time with her in February and March of 1976, and thar the agents
obtained the affidavits by threatening her with arrest, physical harm,
and «ven death to herself and members of her family. According to her
testimony, the agents took her to the Jumping Bull area at least twice
and showed her a model of the scenc in order to add credibility to the
affidavits. Further, she testified that the affidavits wece untrue, that she
had never read them, and that she had signed them only under coercion
and net in the presence of a notary.’® Based on his opinion of Poor
Bear’s unreliability, the trial judge found that her testimony was imma-
terial and that any relevance it did have was outweighed by the danger
of confusing the issues and misleading the jury. At the same time, the
trial court found that if Poor Bear’s testimony were true, it would
“shock the conscicnce of the Court and in the interests of justice should

s 19 CRI6L L.0). 366 (1976). Recent developmenes in the law concerning judicial review
of the exceadition judges decision are discussed at 61 Car, B, KEV, 318 (1983).

Since the time of the Peltier exteadition bearing, Canada has entrenched in its Constitucion
gaarantees of civil liberties. S Camada Acr, 1582 {TLE.] ch, 11; Can. ConsT, Canadian
Charter of Rights and Freedoms, 8§ 1.34. It is not clear what cffect, if any, the provisions of
the Charter may have in the circumstaness stated here

i6.  This i= a recognized defense in extradition proceedings. When aations sign bilateral
extradition treaties, they 1ypically reserve, by (reacy provision or specific domestic satutory
izw, the right of the sxecutive of the asylum stare co refuse te surrender a fagicve if the
a7t charged s af a political rature. Thus, a nation’s head of state or ie delegate may
discharge a prisoner whose exrradition is sought noewithstanding any order of a judge. Se,
e . Excradition Act, Caw, BEV. STAT. ch. E-21, § 21 (1970). The United Srates has reserved
e same power. See 13 1500 § 3185 (1982)

7. This is simnilar o proal which is often offered by prosecutary aguinst criminal defencd-
ans A prosecutor is extremely likely to present 2 witness who can state that the accused
a1empred 1o coeroe a falee alibi story from the witness (whether or not it was successful] and
ot juclges would admit the evidence. Sre Tl Plzame, 13 115, {2 Wheat) 227, 24142 (1817)

Ftory, J); G MeCORMICK, MCCORMICK'S IIANDECOK OF THE Law or EviBeNCE § 273
'2d wd. 1972); Maguire & Vineenr, ddmircons faglied fom Spodiation, 45 Yam L J. 226 {1933).

1B. Record mr 43540665, United States v Peltier, Cr. No. C77-3003 (DN, June 1,
1877 S
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be considered by the jury.”'? The jury returned a verdict of guiley, and
Pelticr was sentenced to two conserutive life terms.?

The United States Court of Appeals for the Eighth Circuit affirmed.?!
The defenzc contended that the judgment should be reversed because
the evidence presented to the Canadian tribunal “consisted of the false
affidavits of Myrtle Poor Bear, obtained by the government through co-
ercion and decelt and known by the government to be false.”™2 Peltier’s
illegal extradition for the murder charges, according to the defense’s the-
ory. deprived the trial court of jurisdiction. The attorney for the Unired
States stated at oral argument that his own exainination of the submul-
ted Poor Bear affidavits led him to the conciusion that they were false,
He conceded that use of them in the Canadian proceedings was im-
proper.?? Counsel contended, however, that under the Aer-Frisbee™ doc-
trine the jurisdiction of a trial count is not affected by the manner in

19 o 470708,

20, Other evidence presented ar the Canadian extradition proveeding alsy appearcd at
erial e Be miskeading. An FBI apenr who had sworn in the exeeadinon proceeding thar he
had found the shell c.a.-’..'tng- azcd In the bablisticy rests scated (hat his sarlier affdavic was Incoe-
eece. Ht explained that che easing had been found by another FBY agenr,. The larer agear
conbrmed this testimoty, United States v Peltier, 385 T.2d 314, 529-30 (Grh Do 1978, o0
derced, 440 0,5, 945 (1979,

The government's ather evidencs is summarieed o che cirewr court opinion. S al 3 149-20),
Mast of the povernment’s evidenge was circummstancial. A sobstantial portion of the 1rial
tecurd consisg of the guvernment's proof of "ather criness.” The trial court ailimwed 1he prose.
cution o introduce evidence regarding the Milwaukee and Oregen incidents as relavant 1w
morive and ilighe. A ennical part of the guvarmment™ cowe was the esrimony of three wit.
nesses—yY il urd Draper, Michael Anderson, and Nomman Brown—who placed Peltier in the
vicinity of the apenes' car near the time of the shootiny, Hecord ar 288, 102738, [H6-46,
Freltrer, Al three withewme: were young Amencan Indiang who westified that they haad bten
theeatened, intimideted, or physically abused by FBI agepas during (b investgarion. S0 at
B4l 1DBIRG, 1097-1101, £601-12, Dhefense witness Gege Nayv tesgicd that e FBL agene
threacened ro take her children fram her if she did not cooperate. Al ar 35333, The court of
appeals later discounted this teatimony, pointing out char all (hree of the witnesses stated chae
the testimony chey pave at erial was the truth o they cememibered i, Peier, 083 F.2d at 329,

71, The defense had Gee grounds of appepl: (1} that evidence inoreduced at triad was s
pr:judic'lal and inflammatory chat jts admission constituted a denial of due process; (! chax
the triaf court refused to imsteuct the juty oo Peltier's defense that he was a vaving ol an FBI
frang-up andg that it refused to allow him  introduce much of the available evidence of TRI
misconduce; [3] chac the rial couwrr's refisal e reread testimony requesied by the jury carse:-
tuted an abuse of dizoretion; (4) thac the tejal soun bad Do jursdictinn to uy him becaose (he
Liniced Stales Governmygar defiberately violated the cxtraditicn reary between the Unived
Btates and Canada; and {5) that the prosecution is karred by the doctone of callaicral estop-
pel. Lipited Siares w. Pelrier, 585 F.2d 314, 320 [Suh Chir. 1978), ot gemaed, #30 L5 W45
(1979 The [ocus in this article i on the fourth,

320 583 F.2d ar 315 fguoting defendamt's conteniion).

23, The [pllowing sxchange sccurred berween Judge Foss and the atiueney dor the
Ulnited Srancs at oral argument before the Eighth Circuie panel:

ME. HULTMAN:  Tc was clear to e [Poor Bear's] story dida’c laier check out
with anvihing in the record by apy other wirness in any other way . . . . [S]be way
ingompetént in the utter, ueeer, uper uitimare sense of ipcovapeteney . . . [Ooce] | had
a chance 1w lock at [Fror Bear's staternents] and tested them with all of the record fand]
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which the defendant’s presence was obtained. While the Eighth Circuit
agrecd with the defense that the use of the affidavits “was, o say the
least, a clear abuse of the investigative process by the F.B.L,” the court
found it unnecessary “to decide what standard should be applied to the
review of elaims of government misconduct in international extradition
proceedings . . . .7 It heid that Peltier’s claim was, “on its face, lacking
in substance.” The court stared that it was convineced from its review of
the trial wranseript that other substantial evidence of Peltier’s involve-
mend in the murders was presented to the Canadian authorities, but the
record of those proceedings had not been made available to the trial
court or the circait court.26 The Supreme Court denied certioran 7

1. Toward o Remedy for Abuses of International Extradition Proceedings

The reluctance of the court of appeals to examine the fraud before the
Canadian tribunal in this casc is an unfortunate outgrowth of the
Supreme Court’s K2r-Frasbre doctrine.? The doctrine, essentially a form
of abstention, holds that jurisdiction over an accused cbtained through
[seceable abduction docs not defeat the jurisdiction of a federal court.

all vl the witnesse:, there was not one sointilla that shawed Myrile Poar Bear was there,

knew anyrhing, did apytbing . . . -

JUDGE ROSS:  But can't you see, Mr. Hultman, what happened happened in such

& way that it gives same credence o the claim of the-

aR. MULTMAN: I upderstand, yes, Your Hanor

JUDGE ROSS:  —the Indian people that the United States is willing to resort to any
tactic in order o bring somehady back to the United States from Canada.

MK, HULTMAN: Judge— S

JUDGE ROS5:  And if they are willing 1o do chat, they must be willing vo fabricate
other evidence. And it's no wonder that they are unhappy and disbelieve che things that
happened in our courts when things like this happen.

ME. HULTMAN: Judge Ros, I io no way do anything but agres wath you tatally.

JUDGE ROSS:  And you try to explain how they get there is not legally relevant in
the case, and they don't underseand that,

bR, MULTMAN: [ understand, Youe Honar

JUDGE ROSS:  We have an obligation @ them, not only 1o treat them fhitly, but
nol pive the appearance of manufacturing evidence by interrogaring InGoOnperent

WLRILESSES,

United States v, Peltier, No. 77-1487 (8th Gir. 1978) (transctipt of oral argument}, megrTated i
Detitioner's Brief for Writ of Certiorari at 30a-51a, Peliier v United Stares, 440 (T35 945
119749

24, Ker v, Hligots, 169 U5, 436 {1287); Frsbie v. Caolliny, 342 U3 519 (1952),

95 mon Fod ar 385 n.lB. A Canadian court later termed the American activr ln sup-
Pressing the original Poor Brar affidavit “unusual and reprebensible.” Halprin ». San Pub-
lishing Co. [1975] 4 W. W R. 685, 689 {B.C. Sup. Cr.

6. 385 F.2d at 335.

7 Peltier v. United States, 340 U5, 945 {1579). Whils rhese appeals were pending, the
Oiverron burglary charges were dropped and Peltier was acquitted of the attempted murdet in
Wiseomsin, Stare v. Pelticr, No, 2122C (Or., Cir. Gt., Malheur County Sept. 7, 19797, Srans v.
Pellier, No. 7676 (Wis, Cir. Gt., Milwaukes County Jan. 27, 1978). Charges agdiost fames
Eagle, the fourth person indicted, were fater dropped.

3B, Ker v [lincis, 119 1.5, 436 (1886); Frisbic v. Collins, 342 IS 519 (1952).
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Scholars of international law have argued not enly that Aer-Frishie has
ne place in a modern world regulated by treary, but also that it is not
authorized by any credibie view of intemational law*¥  Amencan
courts, however, have insisted upon mechanical application of the doc-
trine with little critical examination, 0 Ker-Frisbie is simply recited in
support of the propuosition that extradition treaties arc for the benefit of
the sovereigns concerned, not for the people whose liberty is aflected.”!

According to the doctrine of specialiy, an accused may be prosecuted
by the requesting slate only for an offense upon which the extradition
was based. This principle inhibits misrepresentation among nations and
promises study of each charge as a porential pelitical offense. An exam-
ple of the application of spacialty is Chuted States v Rawseher > In Ak
seher, the defendant’s presence was obtained ostensibly in order that he
might be tried for murder. He was then tried for a different offense.
The Court granted an order in arrest of the judgment because it found
the government’s action to be a “fraud upon the rights of the party ex-
tradited and . . . bad faith to the country which permirted his extradi-
tion.”* Later decisions have held that specialty s a privilege of the
asylum state, “designed to protect its dignity and interests,” and not a
personal right of the accused.® As a result of this limitation and Aer-
Frishie, American courts have placed the burden of complaining on ihe

—_—

29, The owoss lueid and informed discusion is contained jn Gareia-Mors, Grenmal_ furinde-
1 of @ Staty srer Fugitives Brought from a Foreyn Counigy By Force or Frawd A Gomeracfoe Gty 32
186, LJ. 427 (1957).

a0 [ an aceused 5 exeradited 1o the Seeond Circuit, he or she may be able w show a
viglation ol due process if it can be proved thag the United Srates authorities acgquiesced in
submittiog the accused ru brotality or torture. United Srages v. Toscaning, 300 Fo2d 267 (2d
Cir. 1974, This exeeption is very nagrow and does nar condemn kidnapping imless the can-
duct “shockis] the consticnoe’” of the court. United Staces gx el Lujan v Gengler, 510 F.dd
62, 65 2d Cir, 1973,

30, Fee, ey, United States v Cordero, 668 F.2d 31,3735 (st Sy, 195850 [delendane ac-
resied i Pamagaa by 1A undercover agent and subjected o poar jail canditiong
“{E]xcradition weaties s made (or the benefit of the governments cancerned . - it i thi
contracting foreign government, ot the defendant, that would bave the right w camplain
- ™ Urited Srates ar w8 Lusjan v Gengler, 510 F.2d 62, &7 (d Cie, 1975) (ArpenLitiAn
kidmapped in Rolivia: "[1)c is plainly the offended stales which must in the ficst inslance
determine wherther a vialation of suvercignly ocourved . ., 7 Unired Starcs v+, Reed, 639
F.2d 94, 907 {2d Cir, 1981} [American citizen kidnapped from Binvni: ~[A]bsen: protest oc
ohjeetion by Lhe offendad sovereign, [the defendant} has po standing o rabse violozions of
interoationat law as an teue,; United States v Rorsane, 706 F.2d 370, 370 (3d Cir. 1982)
{"[[]c is vot sugpested that Italy has asserted any violation of i rights of sovernignly.

42, 119 LS. 407 (4886

33 5w 422 S 2bp Johnson v Browne, 205 LB 309 {1907 (U'niced Si1ares upsLiccess-
fully sought txtradition of fugitive Jrom Canada for an alieged offense nat cuvered by eredry.
United States reincieted For a covered offepse, obtained excradition, dismissed the charge and
incarcarated rhe accused fur the original senteace); Cosgrove v, Winney, 174 U5, 64 (1415
{defendant arrested while iree on bail, afeer excradinon, [or chargs Frased an conduc before
e fracdition).

34, Shapirg v Ferrandina, 478 .24 894, 205 {2 Cir,), cort. demrag, 414 U S BHS (1973,
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nation from which the accused was extradited. This comment submits
that Clanada has a domestic as well as an international cbligation to
redress the defrauding of its judicial institutions by another SMOVEreign.

A, Possible Responses by the Asplum State to Hlegal Extradiion

If sovereign nations are to trust one ancther in carrying out their
treaty obligations, there must be an obligation of fair dealing, good faith
and truthfulness imposed on every contracting state making sworn rep-
resentations in the tribunals of apother sovereign. Admittedly, extradi-
tion treaties generally contain ne explicit requirement that a requesting
state be truthful in the presentation of evidence to the judicial body of
the requested state.?® Fowever, implicit in any workable contract be-
tween nations in which they agree to submit evidence in support of
probable cause to the courts of either state must be an understanding
that the partics will not defraud one another. This understanding pro-
vides the necessary foundation for international relations. It is beyond
the scope of this comment to identify the most appropriate label for such
generally accepred principles as truth-telling in international practice.
Whether fraud in the execution of treaty obligations is barred by the
fundamentals of natural law, internatiopal public policy, imperative
norms, custemary law, morality, or the requirement of public order is
immaterial. No school of thought on the subject would argue that mis-
representation should be allowed to go uncorrected.™ The nations of
the world have a vital obligation not only to one another to preserve the
internaticnal rule of law against illegal usurpation by another state but
also to their own citizenry to redress fraud which taints their judicial
INSTH{ILOnS. _

This analysis leads to an exploration of the appropriate remedy in the
Preliier case. It 1s conceivable that Canada bas jurisdiction 1o prosecute
the subomation of Poor Bear's pecjury,® an extraditable offense under

35, However, there are at least some minimum requiremencs of reliability, The Extradi-
tian Act of Canada, for cxample, provides that affidavit evidencs must at leasc comain formal
indicka of anchenticity. See Can, REV. STaT, ch. E-2i0, 8§ 1617 (1970).

38, For good faith, in the lagguage of CierTo, is not oaly the principle hold by which ali
governaments are bound tegether, but is the key-stone by which the larger sociery ol nations is
uniteel, Destroy this, says Aristatle, and you destroy the interconrse of mankind.” H. Gro-
TIus, THE BEGHTS oF War avo Peacs 417 (M. Walter Dunne 1901).

3T, See wemerudly G.L Tumkx, THEORY OF INTERNATIONAL Law (1974). Although imper-
ative norms of interpational law are geocrally discused in consideration of the hypothesis
that some treaties may be fadally void in the international community regardless of the in-
tent of the coneracting parries, some analysts have sperificafly recognized that the same body
of iraperative noros cannet be violated in the execurion ol (teaty obligations. Se¢ Law ol
Treaties, 3d Report by G.G. Fitzmautice, UN. Doc. ASCTH 47115, reprinied in [1958] 2 Y. B.
INT'L L. Comra'n 26 UN. Doc. A/GN4/5ER.A (1258) Add. | p. 26

3B, %, £g, Kear v. Hiltan, 658 F.2d4 181 f4th Cir. 1583) {pail bondsman and bounty
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the treawy.?® However, this would scarcely purge the taint on the extra-
dition procecding and would still permit the United States o benefit
from its fraud.

There is a more complete and appropriate remedy. Since the Ao
Frithie doctrine places the burden of eomplaint on the requested state,
Canada should demand Peltier’s return so that the extradition proceed-
ing can be rlitigated. This remedy, applicd in similar circamstapces
when the findings of a tribunal rested on facts ultimately proven w be
wrong, is supported by three principles: first, a party should not be per-
mitzed to retain the benefit of its own fraud;?? second, relitigation is the
onlv means of assuring and maintaining the integrity of the administra-
tion of justice;*! and third, the falsehood casts doubt upon the weight of
all of the other ¢videnee adduced at a proceeding®? If Canada fails 1o
act in situations like the one presented here, American application of
Ker-Frivhie provides no review for extraditions obtaihed via
misrepresentation.

Upon 2 new extradition hearing, the United States could oifer any
credible evidence it has in support of a probabie cause linding. How-
ever, since the junsdicuion of the Amencan trial court was based on the
illegally obtained extradition, the Canadian coutts should nor view

hunter wha captlred 2 fugitive in Canada and retumed bim to che Ubited Seates agains: Laiz
will cun be exrradited to Canada w face Canadian kidnappiag charges).

3% Trency on Fxtraditisn Becwsen the United Spates ancl Canada, Dec. 3. 0971, Uoed
States-Canada, aer, 1, 27 UET. 983, 986, T.I.A.8, No. 8737,

4 Sz Mooney v, Hulohan, 294 U5, 103 {1933) (acknowledging duat a conviction based
upon the presencarion of testimony known o be perjured iv a vialztion of rhe dur proces
claust, bul declining to grant habeas corpus reliel on procedural grounds);, ™apue v, Thitss,
360 L5, 264 (1994 (mranting habess carpus relief where the prosecuier falled o correct 2
false denin] by a government witness rhat he received no promise of consideratzan lor bis
teseitneny, even thongh rhe Lalsity wear only to the credibiliny of the wirpicasl.

41, See Communist Party v. Subversive Activities Contrgl Board, 451 U5, 115 (1836)
tremanding with directions w allow additions] evidence betore the Subversive Activitics Goo-
ool Board: appellagis alleged nesw evidence showing that witnesse relied wpon by the Boars
had perjured themselves in similar preceedings. “The uatainted adminisration of jusice is
wertainly one of the most cherished aspects of our instioutipns.™ foan 124.0; MMesarosh v
United States, 352 U5, 1 {1555 (Smith Ace conviction reveried and eemanded for a new 1rial
becayge of new evidencs that o government withess Hed; the court stared drar federal courts
have a eesponsibility “to see thar the waters of justice are nor polluced.” £ ac o Unired
Sraces v, Basurty, 497 F.2d 781, 785-86 {9ch Cir, 1974} (prosegiqar learned of perjure belore a
grand jury prier oo attachment of jeopardy; the court held thar the prosecutor was obliged o
inforen the cour, distiz the charges, and seek a gew indicument 10 carrost the canver al
jussice that had became apparent” 7d a1 783,

47 Whan rhere has Been attemplod subormation, coertion of 2 wWitness, or speijation af
euidence, “the inference indesd, is one of the simpist in human experience,” and “the imer -
enee is an mdefinite one, thae the whele cause must be an unfounded one sines fuch means
are egnployed to sustain i 2 1. Wickiors, Evioence. §§ 278, 277, ar 133 {Chadbours rev.
1970), American juries are sometimes invited 10 draw @ related infecence with regard 0 @
witness throegh submisston of the ffier i uns, /i fromncbes jostrucudgn. 2 E. DeviTT X .
Bracimar, FEpEaAL JURY PRACTICE AND INSTRUCTIONS, § 7304 (Md =d. 19773,
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Peltier’s conviction as hinding on their independent judgment. Instead,
they should consider the evidenee presented by the United States in
light of the entire course of the proceedings against Peltier. As part of
the re-extradition process, the Canadian Minister of Justice would also
reconsider Peltier’s application for the political offense excoption.
Even if Canada decided to extradite Peltier, a rehearing would deter
future abuses of extradition proceedings and would promote greater re-
spect Jor individual rights in the exceution of internatonal agreements.

Cuanada and the United States are both familiar with this remedy in
practice. In 1891, the United States successfully demanded thar Spaic
returii a fugitive wrongfully taken from the United States by Spanish
authoritics, without prejudice to Spain’s treaty rght to commence
proper cxtradition proceedings. In another instance, the British govern-
ment returnied to the United States a Canadian citizen who had been
taken from the State of New York and sentenced to a reformatory in
Canada. In 1909, Canada returned a fugitive to the Unned States who
had been abducted from a border area in North Dakota.# Similarhy,
Canada should not hesitare to invoke the re-extradition remedy and de-
mand Peltier's return,

B. FParsrbfs Infemationn! Procedures o Ensure Cood Farit m fniernationad
Lxtraditzon Requevts

Even if Canada is unwilling to discharge its intermational and domes-
tic obligation to remedy the fraud upon its own judicial institutions,
other nations of the world are not relieved of their general obligation

t3.  Before a fugitive is surredndersd, tie Mindater of Justics routinely considers any appli-
calien far the palitical efense exception. Ser O, LAFOREST, 2@ note 15, at 132, The evolu-
tivn of Canadian and English extradition law on the political offense exception is complex
and lies beyond the scope of this brief comment. See pereraify i ot B1-77; Gamel & Edwardh,
FPolizicad Efmser; Exivashisen dnd Depertation—Reaent Canadian Droelogment, 13 OsG00DE HaLT
L.]. 89 (1973]. An excellent discussion of the vanous categones of political offenses which
live been resognized & contained in GarciaeMora, Tle Moere of Fodidiea! Offnres: A Krotdy
Prodicm of Krradition Leiw, H Va. L. Rev. 1226 (1962 England bas traditionally taken a
broad wiew of the political oflense exception. S eg, To re Castion, [1851] 1 OB, 143 (extra-
ditiotn denied where accused was charged with killing a member of the Swiss government
during a farceabls possession of @ municipal building in the cowrse of a political insurrection).

44, Eaxcerpts from these and similar procesdings are reprinted in 4 G, HackworTh, DI-
GEST OF INTERMATIONAL Law & 345, ar 204.28 {1943 and 4 ] MoORE, A IDNGEST OF INTER-
N¥aTiomaLl Law § 602, at 328-32 (1908). Although demands arc geaerally honored when it is
clear that the rights al the d,cma_nding otate have besn 'l.l'iI:}]B.DEd, there iz N un'tforrnit}' in the
couvie af chese decisions or the analysis upon which the decisions are made. Consistent with
the pracrice in American courts of noting thar sovercigns may complain of extradition oreaty
violationg, the United Mations recognized this nght of a sovereign when it condemned Israel
far kidnapping Adoeil Eichmann, the Nazi war cnmunal, from Argentina. 15 TN, SCOR
(13&th Meg) at 4, ULN. Doc, 3/ANF/ 10/ Rew, | (19600, - - &
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beyond the interests of Canada, the United Siates, and Peitier, 1o pro-
mote the international rule of law.

Article Thirteen of the International Covenant on Givil and Political
Rights states that an alien lawfully in a territory may be expelled pursu-
ant only to a “decision reached in accordance with law. > An extradi-
tion resulung from a decision based on a rnisrepresentation before the
requested, state’s courts viclates the spitit—if not the letter—of Article
Thirzeen.

Since these provisions are largely hortatory and not an eanforceable
code, scholars and jurists repeatedly have emphasized the need for ar-
ticulated remedies to avoid abuses in international extradition proceed-
ings. Luis Kutner has proposed and drahed a world habeas corpus
treaty-statute of the International Gourt of Habeas Corpus by which
accepted principles of human rights could be enforced.® Both Justice
Brennan?? and Justice Douglas®® have strongly suppaorted Kutner's In-
rernational Court of Habeazs Corpus as a means of enforcing interna-
Lional due process,

The advantages of such a remedy include not only ensuring compli-
ance with treaty abligations and promoting the rule of law among na-
tions, but also protecting the individual defendznr from zbuse in
international proceedings.*® The need [or adoption of an international
forum ta preside over domestic judicial institutions is particularly com-
pelling when, as here, the courts of cach sovereign defer 1o the other and
both decline to inquire into the conduct of extraterritorial procecdings.
Indeed, should Canada and the United States each fail 10 cxamine the
record and to explore bilateral remedies, a higher forum is required.

The proliferation aver the last forty years of international treaties,
conferenoes, conventions and resclutions has been faunded upon a belief

15 GA Res 22004, 11 UK. GACE Supp. {No. 16) at 170, U.N. Doc. AJG116, at 170
[L9B6E], OF A Res 2UTA, UK. Doc. A8 (1848 (Article Nine of the Univeral Treclara-
tion of Human Rights staiea thar “[mlo one shall be subject 1o arbiteary . - . exile,” whike
Agticle Ten states, “Evervone is entitted in {ull equality to a fair and public heasing by an
independent and imparoal tribunal, in the determination of his rights and obligations and of
anwv criminal charge szt him 7,

46, Eurper, #oris Heiear Cotous gud Intoomerimeed Eorgdrtion, +1 L] DET. L.]. 325, 541-550
{1864) [the proposed trealy-statoie se1s forth the procedure. comperencs and siructurs of the
court). Ser ako Bassinuni, felemesnal Eiradition: A Summary of the Contermporary Arericue Frac-
ffee and @ Progosed Eormudy, 15 Warse Lo Rrv. 733, Te0-51 (1969),

47. Breanan, riermeiimeal Dve Procers and The Law, 48 Va Lo Bev. L15H, 126061 (1952).
[Tt 3 & concrete paregramm wherehy the now only morally binding Umiversal Deeclaracion of
Human Righee would be made, by the voluntary consent of the navions of the world, a lewully
binding vyromitment |, . !

41 W Daunlas, Towanps o GLoBaL FEDERALIsM 73 (1568).

4% (f Caplan v Vokes, 649 F.2d 1336, 1341 07 (3th Cir. 188]1) fstenute of limiations
provision of extraditien treary "reprosents an tmportant reght of e accured ).
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in law and its institutions as the most effective and just means of polit-
ical order. Canada and all other nations which have contracted with
the United States to provide for the precessing of fugitives must recog-
mize that a imm commitment to the modern development of the interna-
ticnal rule of law requires that a rernedy be sought when domestic legal
institutions are abused and defrauded. As it now stands, the cxiradition
trecaty between the United States and Canada is bur a hollow promise,
another broken treaty.s®

I11. {omedurion

The experiences of Leonard Peltier dramatically illustrate the need
for 2 private remedy to redress international extradition by fraed. The
successtul operation of international extradition agreements requires
good faith and fairness from sovercign states in their dealing with cne
another. Breach of these accepted norms shouid be actionable by af-
fected individuals and sovereigns alike. The Ker-Frisdie doctrine, how-
ever, presents an out-dated barrier to just resolutien of this problem.
Further study is needed to develop an apprapriate remedy to correct
and deter future abuscs and bad faith in the extradirion process.

S T 1983, Peltier Rled a petition for a widt of habeas corpus under 28 UEC. § 2253
(1562} alleging, ameng other things, that certain FBI documents discoversd after the trial
under the Freedom of Information Ao, 5 U130 § 552 {1982), cast doubr on the veracity of
the balijstice svidence presented at trial. The perition was denied without 2 hearing. Ar
appeal from this order s now pending in the Unieed Staces Count of Appeals Tor the Eightk
Circwin, A brief weas filed in support of Peltier’s request for-an md-:m:,a.ry ]ma.rmg by an ad
doe committee of fifty membere of the United States Congress, as greioes s,



