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For now, federal law is blind to the wisdom of a future day when the
right to use medical marijuana to alleviate excruciating pain may be
deemed fundamental. Although that day has not yet dawned, considering

that during the last ten years eleven states have legalized the use of
medical marijuana, that day may be upon us sooner than expected. ”»

— Ninth Circuit Court of Appeals, Raich v. Gonzales, March 2007
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Executive Summary

¢ Favorable medical marijuana laws have been enacted in 36 states since 1978. However, most of
these laws are ineffectual, due to their reliance on the federal government’s directly providing
or authorizing a legal supply of medical marijuana. (Six of these laws have since expired or been

repealed.)

* Currently, 30 states and the District of Columbia have laws on the books that recognize

marijuana’s medical value:

- Since 1996, 12 states have enacted laws that effectively allow patients to use medical marijuana despite
federal law. To be effective, a state law must remove criminal penalties for patients who use and possess
medical marijuana with their doctors’ approval or certification. Effective laws must also allow patients

to grow their own marijuana or allow a provider to do so for the patient.

- A13" state, Maryland, has established an affirmative defense law that protects patients who possess

marijuana from jail sentences but not fines. Maryland’s law also does not allow cultivation.

- Nine states solely have “Therapeutic Research Program” laws that fail to give patients legal access to

medical marijuana because of federal obstructionism.

- Eightstates and the District of Columbia solely have symbolic laws that recognize marijuana’s medical

value but fail to provide patients with protection from arrest.

¢ Eight of the 12 effective medical marijuana laws were enacted through the ballot initiative
process — in Alaska, California, Colorado, Maine, Montana, Nevada, Oregon,and Washington.
The other four effective laws were passed by the state legislatures of Hawaii, New Mexico,
Rhode Island, and Vermont. Hawaii and New Mexico’s laws were enacted with the governors’
signatures. The Rhode Island law was enacted over the governor’s veto, and Vermont's governor

allowed the medical marijuana legislation to become law without his signature.

o The federal government cannot force states to have laws that are identical to federal law, nor

can the federal government force state and local police to enforce federal laws.

 Because 999 of all marijuana arrests in the nation are made by state and local (not federal)
officials, properly worded state laws effectively protect at least 99 out of every 100 medical
marijuana users who otherwise would have been prosecuted. Indeed, there aren't any known
cases in which the federal government has prosecuted patients for small amounts of mari-

juana in the 12 states that have enacted medical marijuana laws since 1996.

* Since 2001, federal courts have handed down decisions on three significant medical mari-
juana cases — U.S.v. Oakland Cannabis Buyers’ Cooperative (OCBC), Gonzales v. Raich, and
Conantv. Walters. The U.S. Supreme Court issued opinions on the first two of these cases and

declined to hear the third.

- In OCBC, the court determined that the medical necessity defense cannot be used to avoid a federal
conviction for marijuana distribution; in Raich, the court held that the federal government can arrest
and prosecute patients in states where medical marijuana is legal under state law. Despite issuing
unfavorable decisions in both cases, the U.S. Supreme Court did not in any way nullify the 12 effective

state medical marijuana laws, nor did it prevent additional states from enacting similar laws.

- The U.S. Supreme Court also sent the Raich case back to the Ninth U.S. Circuit Court of Appeals to
consider additional legal issues. The Ninth Circuit ruled that there is not yet a constitutional right to
use marijuana to preserve one’s life. It also held that the “medical necessity” criminal defense cannot be

used in a civil suit to prevent a federal prosecution.
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- Indeciding Conant, the Ninth U.S. Circuit Court of Appeals held that doctors cannot be prosecuted
for recommending that their patients use medical marijuana. By choosing not to hear Conant, the U.S.

Supreme Court effectively let this protection stand.

o Ultimately, the federal executive branch should allow marijuana to move through the FDA-
approval process so that marijuana can be approved as a prescription medicine and sold through
pharmacies; or, barring that, Congress and the president should enact legislation giving states
the right to make marijuana medically available in any way they choose without federal interfer-
ence. However, because the federal government refuses to budge on either of these two fronts, the

only way to protect marijuana-using patients from arrest is through legislation in the states.

e This report describes all favorable medical marijuana laws ever enacted in the United States,
details the differences between effective and ineffective state laws, and explains what must be
done to give patients immediate legal access to medical marijuana. Accordingly, a model bill

and a compilation of resources for effective advocacy are provided.

Overview
Despite marijuana’s widely recognized therapeutic value, the medical use of marijuana remains a

criminal offense under federal law. Nevertheless, favorable medical marijuana laws have been enacted

in 36 states since 1978.

Most of the favorable state laws are ineffectual, due to their reliance on the federal government’s di-
rectly providing or authorizing a legal supply of medical marijuana. Fortunately, since 1096, 12 states
have found a way to help seriously ill people use medical marijuana with virtual impunity, despite

federal law.2

(A 13" law, enacted in Maryland in May 2003, is weaker than the 12 other laws because it protects
medical marijuana patients only from jail sentences — not fines — and it forces patients to obtain
their supply of medical marijuana from drug dealers. The Maryland law should not be used as a model
for other states)

Although the U.S. Supreme Court ruled in U.S. v. Oakland Cannabis Buyers’ Cooperative (OCBC)
(No. 00-151) that the medical necessity defense cannot be used to avoid a federal conviction for mari-
juana distribution, a state may still allow its citizens to possess, grow, or distribute medical marijuana.
Furthermore, a 2007 Ninth Circuit Court of Appeals decision — Gonzales v. Raich — left open the
possibility that a patient may be able to raise a medical necessity defense to prevent a federal criminal
conviction. The OCBC ruling does not nullify the 12 effective state medical marijuana laws, nor does

it prevent other states from enacting similar laws.

This is important because the overwhelming majority of marijuana arrests are made at the state and

local level, not the federal level.

The few marijuana arrests made at the federal level almost always involve large-scale distribution.
“We do not target sick and dying people,” according to federal Drug Enforcement Administration
(DEA) chief Karen Tandy, who insists that the federal government is interested in only those who
traffic in large amounts of the drug.’

This report analyzes the existing federal and state laws and describes what can be done to give

patients legal access to medical marijuana. The most effective way to allow patients to use medical

See Appendix A.
> See Table 1 for details on the 12 effective state laws.

> “Justices Rule U.S. Can Ban Medical Pot,” Los Angeles Times, June 7,2005.



marijuana is for state legislatures to pass bills similar to the law enacted by the Rhode Island General

Assembly in June 2007.

“The most effective way
based on the Rhode Island law, can be found in to allow patlents to use
Appendix Q. medical marijuana is for
state legislatures to pass

bills similar to the law

oo » )

Marijuana’s Medical Uses enacted by the Rhode
Marijuana has a wide range of therapeutic Island Leg islature in
applications, including; lanuary 2006.”

o relieving nausea and increasing appetite;

A model state medical marijuana law, which is

o reducing muscle spasms and spasticity;

o relieving chronic pain; and

e reducing intraocular (“within the eye”) pressure.

Thousands of patients and their doctors have found marijuana to be beneficial in treating the

symptoms of AIDS, cancer, multiple sclerosis, glaucoma, and other serious conditions.* For many

people, marijuana is the only medicine with a suitable degree of safety and efficacy.

In March 1999, the National Academy of Sciences’ Institute of Medicine (IOM) released its land-
mark study, Marijuana and Medicine: Assessing the Science Base. The scientists who wrote the report
concluded that “there are some limited circumstances in which we recommend smoking marijuana

for medical uses.”

Accordingly, public opinion polls find that most Americans support legal access to medical

marijuana.’

Criminalizing Patients
Federal marijuana penalties assign up to a year in prison for as little as one marijuana cigarette

— and up to five years for growing even one plant. There is no exception for medical use, and many

states mirror federal law.

There were 829,627 marijuana arrests in the United States in 2006, 899% of which were for posses-
sion (not sale or manufacture).” Even if only 19 of those arrested were using marijuana for medical

purposes, then there are more than 7000 medical marijuana arrests every year!

In addition, untold thousands of patients are choosing to suffer by not taking a treatment that could

very well cause them to be arrested in 38 states and the District of Columbia.

Changing Federal Law

The federal Controlled Substances Act of 1970 established a series of five “schedules” (categories)

into which all illicit and prescription substances are placed. Marijuana is currently in Schedule I,

“ See Appendix B for a more detailed briefing paper about marijuana’s medical uses.
5 See Appendix C for excerpts from the IOM report.
¢ A 2005 national Gallup poll found support for medical marijuana at 789%. See Appendix D for the results of major public opinion polls.

7 FBI Uniform Crime Reports, Crime in the United States: 2005-6, published in September 2007.
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defining the substance as having a high potential for abuse and no currently accepted medical use in
treatment in the United States.® The federal government does not allow Schedule I substances to be
prescribed by doctors or sold in pharmacies. Schedule II substances, on the other hand, are defined
as having accepted medical use “with severe restrictions.” Schedules III, IV, and V are progressively

less restrictive.

The DEA has the authority to move marijuana into a less restrictive schedule. After years of
litigation, it has essentially been determined that the DEA will not move a substance into a less re-
strictive schedule without an official determination of “safety and efficacy” by the U.S. Food and Drug
Administration (FDA).?

Unfortunately, current federal research guidelines make it nearly impossible to do sufficient research
to meet FDA’ exceedingly high standard of medical efficacy for marijuana.® Since 1995, MPP has
been helping scientists attempt to navigate federal research obstacles, and it has become clear that
it will take at least a decade — if ever — for the FDA to approve the use of natural marijuana as a
prescription medicine — and this assumes that a privately funded company is willing to spend the

tens of millions of dollars that will be necessary to do the research.

However, there are several other ways to change federal law to give patients legal access to medical

marijuana:”

e Because the FDA is part of the U.S. Department of Health and Human Services (HHS), the
U.S. Secretary of Health and Human Services can declare that marijuana meets sufficient

standards of safety and efficacy to warrant rescheduling.

* Because Congress created the Controlled Substances Act (CSA), Congress can change it.
Some possibilities include: passing a bill to move marijuana into a less restrictive schedule;
moving marijuana out of the CSA entirely; or even replacing the entire CSA with something
completely different. In addition, Congress can remove criminal penalties for the medical use

of marijuana regardless of what schedule it is in.

» HHS can allow patients to apply for special permission to use marijuana on a case-by-case
basis. In 1978, the Investigational New Drug (IND) compassionate access program was es-
tablished, enabling dozens of patients to apply for and receive marijuana from the federal
government. Unfortunately, the program was closed to all new applicants in 1992, and only

five patients remain in the program.

All of these routes have been tried — and failed. Until a more sympathetic president and Congress
are in power, there is little chance of changing federal policies to give patients legal access to medical

marijuana. Consequently, the greatest chance of success is in the states.

Changing State Laws: From 1978 t01995"

States have been trying to give patients legal access to marijuana since 1978. By 1991, favorable laws
had been passed in 34 states and the District of Columbia. (The 35" state, Hawaii, enacted its law in
2000, and Maryland, the 36" state, enacted its law in 2003.) Unfortunately, because of numerous

federal restrictions, most of these laws have been largely symbolic, with little or no practical effect.

$ See Appendix E for more details on the federal Controlled Substances Act..

° Appendix B provides more information about this litigation.

10

See Appendix B for details on the difficulties involved with marijuana research.

n

Appendix B details some of these other routes.

12

See “Overview of Kinds of State Laws” on page 10.



For example, several states passed laws stating that doctors may “prescribe” marijuana. However,
p p g y P ]

federal law prohibits doctors from writing “prescriptions” for marijuana, so doctors are unwilling

to risk federal sanctions for doing so. Furthermore, even if a doctor were to give a patient an official

“prescription” for marijuana, the states did not account for the fact that it is a federal crime for phar-

macies to distribute it, so patients would have no way to legally fill their marijuana prescriptions.

Changing State Laws: Since 1996

The tide began to turn in 1996 with the passage of a California ballot initiative. California became
the first state to effectively remove criminal penalties for qualifying patients who grow, possess, and
use medical marijuana. The law specifies that qualifying patients need a doctor to “recommend” mari-
juana. By avoiding issuing a prescription, doctors are not violating federal law in order to certify their
patients. (Of note, Arizona voters also passed a medical marijuana initiative in 1996, but it turned out
to be only symbolic because it required a prescription — an order to dispense a medication — rather

than a recommendation — a statement of a doctor’s professional opinion.)

Over the next four years, seven states and the District of Columbia followed in California’s
footsteps. Alaska, Oregon, Washington, and the District of Columbia passed similar initiatives in
1998. (Congress was able to prevent the D.C. initiative from taking effect because D.C. is a district,
not a state, and is therefore subject to strict federal oversight.) Maine passed an initiative in 1999,
and Colorado and Nevada followed suit in 2000. Montana voters enacted the most recent medical

marijuana ballot initiative in 2004. Each state approved its initiative by a wide margin.

Hawaii broke new ground in 2000, when it became the first state to enact a law to remove criminal
penalties for medical marijuana users via a state legislature. Gov. Ben Cayetano (D), who submitted
the original bill in 1999 and signed the final measure into law on June 14, 2000, said, “The idea of

using marijuana for medical purposes is one that’s going to sweep the country.”

On May 22, 2003, Gov. Robert Ehrlich of Maryland became the first Republican governor to sign
workable medical marijuana legislation into law. Gov. Ehtlich signed H.B. 702, the Darrell Putnam
Compassionate Use Act, in the face of staunch opposition from White House Drug Czar John Walters.
The law removes criminal penalties for medical marijuana patients who can prove a medical necessity in

court. Unfortunately, these patients still face arrest, a fine of $100, and possible related court costs.

Vermont became the ninth state to pass an effective medical marijuana law on May 26,2004, when
Gov. James Douglas (R) allowed S. 76, An Act Relating to Marijuana Use by Persons with Severe
Ilness, to become law without his signature. Gov. Douglas, too, was pressured by the White House
drug czar to reject the bill, but due to the high profile of the medical marijuana bill in the media and

overwhelming public support by Vermonters, he decided against a veto.

Rhode Island became the 11" state to pass an effective medical marijuana law in 2006 — and the first
state to enact a medical marijuana law since the U.S. Supreme Court’s decision in Gonzales v. Raich.
When the state legislature passed the Edward O. Hawkins and Thomas C. Slater Medical Marijuana
Act on June 28, 2005, and sent the bill to Gov. Donald Carcieri’s (R) desk for his signature, the
governor vetoed the legislation the very next day. On January 3, 2006, the Rhode Island Legislature
overwhelmingly overrode the governor’s veto — so patients in Rhode Island could use, possess, and
grow their own medical marijuana without the fear of arrest. The initial law had a built-in sunset
clause, but it was made permanent over Gov. Carcieri’s veto on June 21, 2007. Significantly, Rhode

Island’s law is the first state medical marijuana law to be enacted over the veto of a governor.

More than 61 million Americans — more than 209% of the U.S. population — now live in the 12

states where medical marijuana users are protected from both arrest and prison under state law.

The number of medical marijuana patients in each of the 12 medical marijuana states is difficult to
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determine, especially for the states that do not have “Patients need a

registry systems. There are unofficial estimates for doctor to ‘recommend’
the two states that do not have registry systems and marijuana By

documented numbers from those states that do have avoiding the word
‘prescribe,’ doctors do
not need to violate
Oregon, Rhode Island, and Vermont shows that an federal Iaw. in orfler t(:'
average of 0.1049% of the population uses medical help their patlents'

marijuana in the states that have available informa-

registry systems.

The number of medical marijuana users in Alaska,

Colorado, Hawaii, Montana, Nevada, New Mexico,

tion on patient numbers.

And from those states’ numbers, we can extrapolate that the percentage of people in a new medical
marijuana state who would take advantage of a medical marijuana law similar to MPP’s model bill
would be between 0.0029% and 0.4029%. See the chart in Appendix F for details about the number of

registered patients in each state.

What the New State Laws Do

The eight state initiative-created laws, and the four laws created by state legislatures are similar in

what they accomplish.”

Each of the 12 states allows patients to grow, possess, and use medical marijuana if approved by a
medical doctor.* Patients may also be assisted by a caregiver, who is authorized to help the patient
grow, acquire, or consume medical marijuana. Further, physicians are immune from liability for dis-

cussing or recommending medical marijuana in accordance with the law.

To qualify for protection under the law, patients must have documentation verifying they have been
diagnosed with a specified serious illness. The conditions are not specified in California, although in

most states there is a defined list of medical conditions.

Most states require a statement of approval signed by the patient’s physician, but some permit a
patient’s pertinent medical records to serve as valid documentation. To help law enforcement identify
qualifying patients, some states have implemented formal state registry programs that issue identifi-

cation cards to registered patients and their caregivers.

Patients’ marijuana possession and cultivation limits are generally restricted to a concrete number:
one to 24 ounces of usable marijuana and six to 24 plants, sometimes limiting the number that can
be mature. One state, Washington, has a conceptual marijuana limit, permitting a “60-day supply,”
which is being further defined by the state’s health department. (California’s 1996 medical marijuana
law permits enough marijuana “for the personal medical purposes of the patient.” A 2003 addition
to the law, S.B. 420, guarantees protection from arrest for patients who possess state-issued ID cards
and possess up to eight ounces of usable marijuana and six mature plants or 12 immature plants.
However, at the time this report was published, only 33 of California’s 58 counties had begun distrib-

uting statewide medical marijuana ID cards.)

13 See Table 1 for specifics on each state law. Also see Appendix F for how these laws are working in the real world.

14 Maryland’s law, which protects medical marijuana patients from criminal penalties, contains no explicit provision for cultivation.
The text of New Mexico's law does not specify that patients can cultivate marijuana; it provides for a state-regulated distribution
and allows the department to determine how much marijuana patients and their caregivers can possess. The New Mexico
Department of Health enacted rules allowing the amount of marijuana patients can possess to include plants. At the time of this
writing, the state-regulated distribution system is not yet in effect.



Regardless of whether patients grow their own, get it “sSome believe
from a caregiver, or buy it from the criminal market, a pa- that the federal
tient in possession of an allowable quantity of marijuana government can

nullify state laws, or
that the laws have no
real value in the face
of federal law. That is
“Joe” has AIDS. His doctor advised him thar ~ simply not the case.”

marijuana could boost his appetite, so he has

and otherwise in compliance with the law is protected

from arrest and/or conviction.

To illustrate how the law works, consider the following

prototypical vignette:

three marijuana plants growing in the closet of his
apartment, and he smokes four puffs of marijuana every day before dinner. One day, Joe’s
neighbor smells the marijuana smoke and calls the police. The officer knocks on Joe’s

door, and when Joe opens it, the officer sees the marijuana pipe on the table.

Luckily, Joe lives in one of the 12 states with effective medical marijuana laws. Joe
acknowledges growing and using marijuana, but then shows the officer a note on his
doctor’s letterhead, which says, “I am treating Joe for AIDS, and in my professional
medical opinion I believe that the benefits of Joe's medical marijuana use outweigh any
possible health risks.” The officer documents or verifies Joe’s information, gives Joe his

best wishes, and goes on his way.

If Joe lived in one of the 38 other states, he would be arrested, prosecuted, and possibly

sent to prison.

As a matter of practice, police often do not arrest and prosecutors often do not prosecute individu-
als who can readily show that they are qualified patients, thus eliminating the need for a trial. In the
event that a patient is arrested for marijuana possession or cultivation in one of the 12 states with
effective laws, the patient is still allowed to argue at trial that his or her marijuana use was medically

necessary.”

Is There Conflict Between New State Laws and Federal Law?

In the 11 years since California and other states began protecting medical marijuana patients from
arrest, many questions have surfaced regarding the status of those laws in relation to federal law.
Some believe that the federal government can nullify state laws, or that state laws have no real value in

the face of conflicting federal law. That is simply not the case.

Even though patients can be penalized by federal authorities for violating federal marijuana laws, a
state government is not required to have identical laws. Therefore, a state may still allow its residents

to possess, grow, or distribute marijuana for medical purposes.

This crucial distinction is often misunderstood: It is true that the federal government can enforce
federal laws anywhere in the United States, even within the boundaries of a state that rejects those
laws. Nevertheless, the federal government cannot force states to have laws that are identical to federal

law, nor can the federal government force state and local police to enforce federal laws.

15 See Appendix G for more detailed definitions of these defenses.
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This division of power is extremely advantageous to patients who need to use marijuana: Because
99% of all marijuana arrests in the nation are made by state and local — not federal — officials,
favorable state laws effectively protect 99 out of every 100 medical marijuana users who otherwise
would have been prosecuted. Federal drug enforcement agents simply do not have the resources or the

mandate to patrol the streets of a state to look for cancer patients growing a few marijuana plants.”®

In fact, the federal government has declared its intention not to pursue patients who possess or use
small amounts of marijuana for medical use. But distributors of medical marijuana are on the federal
radar screen. Pharmacies do not sell marijuana anywhere in the United States, but numerous medical
marijuana distribution centers that emerged in various states — commonly known as “cannabis
buyers’ clubs” — have been targeted by the federal government. This has been an issue mostly in
California, where the federal government has raided several large-scale distribution centers and grow

operations since 2001. (See Appendix S.)

Federal Court Rulings Have Clarified the Scope of State Laws

To date, there have been only two medical marijuana cases heard by the U.S. Supreme Court: U.S.
v. Oakland Cannabis Buyers’ Cooperative (OCBC) and Gonzales v. Raich.” (A third case, Conant v.
Walters, was appealed to the U.S. Supreme Court, but the court chose not to hear the case.) These
cases do not challenge the legitimacy of the state medical marijuana laws and therefore do not affect
the ability of states to protect medical marijuana patients under state law. Instead, they focus solely

on federal issues.

In the OCBC case, the U.S. Supreme Court unanimously ruled (8—0) that medical marijuana dis-
tributors cannot assert a “medical necessity” defense against federal marijuana distribution charges.
The ruling, issued on May 14, 2001, does not overturn state laws allowing seriously ill people to

possess and grow their own medical marijuana.

OCBC dealt exclusively with federal law and was essentially limited to distribution issues. The case
did not question a state’s ability to allow patients to grow, possess, and use medical marijuana under

state law, and it presents no foreseeable barriers to additional state-level protections.

At issue in Gonzales v. Raich was whether the federal government has the constitutional authority
to arrest and prosecute patients who are using medical marijuana in compliance with state laws. On
June 6, 2005, the U.S. Supreme Court ruled 6-3 that the federal government can continue arresting
patients who use medical marijuana legally under their state laws. However, the court did not overturn

state medical marijuana laws or in any way interfere with their continued operation.

Gonzales v. Raich does not affect states” ability to pass medical marijuana laws — and it does
not overturn the laws now protecting the right of more than 61 million Americans living in Alaska,
California, Colorado, Hawaii, Maine, Montana, Nevada, New Mexico, Oregon, Rhode Island, Vermont,

and Washington to use medical marijuana legally under state laws.

Conant considered whether the federal government can punish physicians for discussing or recom-
mending medical marijuana. The U.S. District Court for the Northern District of California ruled

16 See FBI Uniform Crime Reports 2002.(U.S. Government Printing Office, 2003) p. 223, Table 4.1 and p. 224, Table 29 and
Compendium of Federal Justice Statistics 2002. (Bureau of Justice Statistics, 2004), p. 13, Figure 1.1. Calculations derived from the
two cited Uniform Crime Reports tables show that there were a total of 697,082 marijuana arrests nationwide during 2002. The
Compendium of Federal Justice Statistics table states that there were 7,464 arrests for federal marijuana offenses in the 12-month
period ending on September 30, 2002. Thus, the arrests for federal marijuana charges are 1.07% of the total marijuana arrests.
Note, however, that the actual number of persons arrested by federal agents on federal charges is even lower than 7,464 — 5% of
persons arrested on federal charges were arrested by state and local agencies.

17 See Appendix L.



in September 2000 that the federal government cannot gag doctors in this fashion; the ruling was
upheld in an October 2002 opinion from the Ninth U.S. Circuit Court of Appeals. On July 7, 2003,
the federal government filed an appeal with the U.S. Supreme Court, which chose to not hear the case
on October 14, 2003. This is the only court decision on the issue of physicians recommending medi-
cal marijuana, and it is controlling law in the seven medical marijuana states in the Ninth Circuit. This
unanimous decision in the Ninth Circuit is solidly grounded in the First Amendment, and physicians
who evaluate the risks and benefits of the medical uses of marijuana outside the Ninth Circuit should

also have nothing to fear.

There are other important federal cases that have not (yet) made it up to the U.S. Supreme Court;

these are reviewed in Appendix I.

At the state level, the vast majority of cases that have emerged have questioned whether individuals
or organizations are in compliance with state law. Generally, state-level cases have focused on whether
individuals qualify as patients or caregivers or whether they possess an amount of marijuana in excess
of the specified legal limit.*® So far, the only case challenging a state medical marijuana law has failed.
Three California counties — San Diego, San Bernardino, and Merced counties — that did not want
to implement the state’s medical marijuana ID card program filed suit. The counties claimed that the
ID cards and much of the rest of California’s medical marijuana law were invalid because of federal
law and treaties. In December 2006, Judge William Nevitt ruled against the counties. Merced has

dropped out of the lawsuit and implemented ID cards. The other two counties have filed an appeal

12 States Have Effective Medical Marijuana Laws

» B Twelve states have laws that protect patients who
Hawaii possess medical marijuana with their doctors' approval
and that allow for the cultivation of medical marijuana.

18 See Appendix A for details on all state medical marijuana laws.
19 County of San Diego v. San Diego NORML, No. GIC860665 (San Diego Superior Court 2006).
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that is expected to fail.”* “The only laws
that currently

Overview of Kinds of State Laws provide meaningful
protection for
patients are ones that

remove state-level

Laws in six states have either expired or been repealed, but criminal penalties
30 states and D.C. currently have laws on the books. Although . .
for cultivation,

possession, and use of
medical marijuana.”

At various times since 1978, 36 states and the District of

Columbia have had favorable medical marijuana laws.

well-intentioned, most of these laws do not provide effective

protection for patients who need to use medical marijuana.

(Because some states have enacted more than one type of law,

the totals for the following subsections add up to more than 36.)

Effective laws
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The only laws that currently provide meaningful protection for patients are ones that remove
state-level criminal penalties for cultivation, possession, and use of medical marijuana. Twelve states
— Alaska, California, Colorado, Hawaii, Maine, Montana, Nevada, New Mexico, Oregon, Rhode
Island, Vermont, and Washington — have effective laws of this nature, all of which have been enacted

since 1996.

Workable laws

Maryland is the only state that has what MPP considers a “workable law.” Maryland protects pa-
tients from jail time for possession of marijuana, but the law does not specifically address cultivation.
For patients who can prove in court that their use of marijuana was a medical necessity, the maximum

penalty is a $100 fine.

Therapeutic research programs™

The nine states listed under this title in Appendix A, plus California, New Mexico, Rhode Island,
and Washington, currently have laws that allow patients to legally use medical marijuana through
state-run therapeutic research programs. During the late 1970s and early 1080s, at least seven states
obtained all of the necessary federal permissions, received marijuana from the federal government,

and distributed the marijuana to approved patients through pharmacies.

The federal approval process for medical marijuana research is excessively cumbersome. As a result,
state health departments are generally unwilling to devote their limited resources to the long and
potentially fruitless application process, nor are they willing to spend taxpayer money administering
the program. Additionally, many patient advocates oppose research programs as the primary mode of

access to medical marijuana because enrollment in such programs is highly restrictive.

In sum, therapeutic research program laws are no longer effective because of federal obstructionism.

Symbolic measures

Pseudo-prescriptive access. Eight states have laws that allow patients to possess marijuana if ob-
tained directly through a valid prescription. The problem is that there is no legal supply of marijuana
to fill such a prescription. Federal law prohibits the distribution of marijuana and other Schedule I
substances for any reason other than research. Doctors cannot “prescribe” marijuana, and pharmacies

cannot dispense it.

10 *° See Appendix ] for details on therapeutic research programs.



30 STATES WITH MEDICAL MARIJUANA LAWS, 2007

Washington,
DC
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Hawaii Il 12 states have laws that allow the cultivation of medical marijuana and that protect patients

who possess medical marijuana (with their doctors' recommendations or certifications)
from criminal penalties.

M@ Maryland protects medical marijuana patients from jail, but not from the threat of arrest.

[ 17 states and the District of Columbia have laws that recognize marijuana’s medical value,
but these laws are ineffective because they rely on federal cooperation.

Prescriptive-access laws demonstrate a state’s recognition of marijuana’s therapeutic use, but they

are not effective as written without a change in federal policy.

Establishing provisions for the state government to distribute confiscated marijuana.
Before it was repealed in 1987 an Oregon law allowed physicians to prescribe confiscated marijuana.
Several other states have considered similar legislation, although it does not appear that confiscated

marijuana has ever been distributed in any state.

Itis one thing for state governments to look the other way while patients grow medical marijuana for
themselves, but it’s another thing for the state government itself to distribute a Schedule I substance
for anything other than federally approved research. State officials would be highly vulnerable to fed-
eral prosecution for marijuana distribution, as they are more visible targets than individual patients.
Another concern is that confiscated marijuana may contain adulterants and would require screening,

which could be prohibitively expensive.

Rescheduling marijuana. States have their own controlled substance schedules, which typically

mirror the federal government’s. However, states are free to schedule substances as they see fit.

Four states — Alaska, Iowa, Montana, and Tennessee — and the District of Columbia currently

place marijuana in schedules that recognize its therapeutic use.

However, there is little or no practical significance to rescheduling marijuana on the state level,
because the federal schedules supersede state schedules and the federal government does not per-
mit marijuana prescriptions. As with “pseudo-prescriptive access” laws, it is unclear whether courts

would interpret these laws as permitting a “medical necessity” defense.

Non-binding resolutions. At least seven state legislatures — California, Michigan, Missouri,
New Hampshire, New Mexico, RhodeIsland, and Washington — have passed non-binding resolutions

urging the federal government to allow doctors to prescribe marijuana. Non-binding resolutions are
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passed by both chambers of a state’s legislature and do not require the governor’s signature. The
resolutions send a message, officially proclaiming the legislatures’ positions, but do not change state

policy and are unlikely to be of any practical help to patients.

Laws that have expired or been repealed

In addition to the 30 states with current laws, Arkansas, Florida, North Carolina, and West Virginia
have repealed their medical marijuana laws, while Michigan has let its medical marijuana law expire.
In Ohio, one law expired and a second law was repealed. A few other states have had laws that have

expired or been repealed — but subsequently enacted other medical marijuana laws that are still on

the books.

And, finally, 14 states have never had favorable medical marijuana laws.

Where Things Are Going From Here

The nine statewide medical marijuana initiatives, eight of which resulted in effective state laws, have
been described as the first wave of activity to protect medical marijuana patients nationwide. Not only
do they provide legal protection for patients in states that collectively contain more than 209% of the

U.S. population, they also verify Americans’ strong support for favorable medical marijuana laws.

In turn, Hawalii’s success has been called the beginning of the second wave, whereby state legisla-

tures are enacting effective laws to protect medical marijuana patients.

In 2007, 15 state legislatures have considered bills to remove criminal penalties for medical mari-
juana, attempting to establish laws similar to those in the states that have already effectively allowed
patients to use medical marijuana. Vermont, Rhode Island, and New Mexico passed such bills into
law in 2004, 2006, and 2007, respectively. In 2007, Vermont expanded the conditions covered by
its medical marijuana law, and Rhode Island modified and made permanent its law. Hawaii, Maine,

Montana, Oregon, and Washington considered expanding their effective laws.*

The volume of medical marijuana legislation increased by roughly 509% between the 1999-2000
and 20012002 legislative cycles, and it continues to increase. This trend demonstrates the growing

appeal of medical marijuana not only in the general public, but also in statehouses across the nation.

The role of state legislatures in the movement to protect medical marijuana patients cannot be
overstated. Only 23 states and the District of Columbia have the initiative process, which means that
citizens in 27 states cannot directly enact their own laws. They must rely on their state legislatures
to enact favorable medical marijuana laws, and the number of future legislative victories will depend
on how many people effectively lobby their state officials. Moreover, legislation is much more cost-

effective than ballot initiatives, which can be very expensive endeavors.

The passage of additional state medical marijuana laws will have the added benefit of pressuring the

federal government to change its laws.

The third and final wave will be a change in federal law.

' See Appendix L for a list of all state medical marijuana bills and resolutions considered during 2007.



26 States Considered Medical Marijuana Legislation
During the 2007 Legislative Sessions
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Hawaii

During the 2005-2006 legislative sessions:

17 states considered bills to remove criminal penalties
for medical marijuana.

3 5 states considered bills to amend existing, effective
medical marijuana laws.

= Texas considered a bill that would protect medical
marijuana patients from being convicted, but not arrested.
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TABLE 2: Tally of State Medical Marijuana Laws g
1
ow
Therapeutic Non- '-|<
Research Binding 813
State Effective | Workable Program Symbolic | Resolution a
e g e} b} tm
& @ & @ s 3 S 3
e S I~ IS B~ B A S .
C 3 4 = g = @ = tm
2 § 2 g 2 g 2 $ HJ
8| 5| B | §| B2 | §| & | E o
& O & O & O & O P
—
Alabama v N
@)
Alaska v v 'e)
Arizona v v ~
Arkansas v
California v v v
Colorado v v
Connecticut v
Delaware
District of Columbia v
Florida v
Georgia v
Hawaii v
Idaho
Illinois v
Indiana
Iowa v v
Kansas
Kentucky
Louisiana v v
Maine v v
Maryland v
Massachusetts v
Michigan v v
Minnesota v
Mississippi
Missouri v
Montana v
Nebraska
Nevada v v
New Hampshire v v
New Jersey v
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~
3 .
e Therapeutic Non-
ﬁ Research Binding
[ State Effective Workable Program Symbolic Resolution
[43) ] ] g o
| & 3 & 3 & 3 & 3
< JC N S S - N - S
= Z =] g = Z - g =]
v .9 § .9 § 9 g 2 5
> = =} = =] = =3 3
a A~y O A~y Q A~y Q ~ Q
1
E New Mexico v v v
<
= New York v
v North Carolina v
North Dakota
Ohio v v
Oklahoma
Oregon v v
Pennsylvania
Rhode Island v v v
South Carolina v
South Dakota
Tennessee v 4
Texas v
Utah
Vermont v
Virginia v
Washington v v v
West Virginia v
Wisconsin v
Wyoming
8
Totals o 12 1 1 13 13 2 plus 7
D.C.
Grand Totals 12 2 26 10 plus D.C. 7
Thirty-six states have had favorable medical marijuana laws at one point or another. Fourteen of those 36 states have had
more than one type of medical marijuana law. California, for example, currently has both an effective law and a research
law, while Arizona previously had a research law and currently has a symbolic law.
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