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V. CONCIUSION. ..., 37

|. INTRODUCTION

A. What is Marriage For?*

Every known human society has some form of marriage. In every
complex society governed by law, marriage existsasapubliclega act and
not merely a private romantic declaration or religious rite”

AsKingdey Davissummed up the anthroplogica evidence: “ Although
the detalls of getting married—who chooses the mates, what are the
ceremonies and exchanges, how old are the parties—vary from group to
group, the principle of marriageiseverywhereembodied in practice. .. .

Asapracticdly universa human idea, marriageis about regulating the
reproduction of children, families, society. While marriage sysems differ,
marriage across societies is a public sexud wion that creates kinship
obligations and sharing of resources between men, women, and the
children their sexua union may produce.

B. Why? What isthe Sate's Interest in the Sexual Unionsin
General, and This Kind of Sexual Union in Particular of its
Citizens?

Family law has become in recent years mired in and enlarged by
controversa public debates over sexudity, autonomy, responsbility and
thelaw. From the new reproductive technology to no-fault divorceto avil
unions, Americans have been questioning the proper role of law in

1. With gratitude to E.J. Graff for posing the question so clearly. SeeE. J.
Graff, What is Marriage For? (1999).

2. Although prior to the clear separation of church and state, church law
interpreted by ecclesiastical courts governed in most parts of Europe. See, e.g.,
Lloyd Bonfield, Developments in European Family Law, in Family Lifein Early
Modern Times 1500-1789, at 87 (David |. Kertzer & Marzio Barbagli eds., 2001);
Jeffrey R. Watt, The Impact of the Reformation and Counter -Reformation, in Family
Lifein Early Modern Times 1500-1789, at 125-54 (David |. Kertzer & Marzio Barbagli
eds., 2001).

3. Kingsley Davis, Contemporary Marriage: Comparative Perspectives on a
Changing Institution 5 (1985). See also George P. Murdock, Socid Structure (1949).
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regulaing or faciliteting intimate partnerships, which requiresrethinking the
once-axiomeéti c rel ationship between sex, parenting and marriage. Before
we can decide whether, say, gender isirrelevant to the public purposes of
marriage, we have to decide what those public purposes are. Why does
the date get involved in the intimate lives of its citizens & dl?

There are two broad views of marriage currently competing in the
public square. They are not mutudly exclusve, in the sense that most
Americanstoday draw our understanding of marriage from both streams.
But ultimately these two competing visons of what marriageisfor lead the
law in dramétically opposing directions.

Il. MODELSOF MARRIAGE LAW: THE RELATIONSHIP VIEW

Hereisoneview: Mariageisan essentidly private, intimete, emotiona
relationship created by two people for their own persona reasons to
enhancether own persona well-being. Marriageiscrested by the couple,
for the couple.

Itiswrong, discriminatory, aswell as counterproductive, therefore, for
the state to favor certain kinds of intimate relations over others. Marriage
has a legd form but no specific content. Each person has the right to
express soddly his or her own inner vison of family, sexudity and
intimacy, on an equd basis.

Sometimes this argument is made in its purest possble form. As
Rutgers law professor Drucilla Corndl put it:

TR PG ERYE SASDRINGE/E PREE HATRRsa LA

some adults could choose consensual polygamy. Mormon men
could have more than one wife. Four women who worship the
mother goddess could aso recognize and form a unity and call
their relationship amarriage. There would be no state-enforced
singlerelationship—not monogamy, heterosexudity, polygamy, or
polyandry .. . [Legidating] love and [conscripting] menisasign of
the fear of, not a solution to, the criss of families Intimate
associdions are different undertakings. They dways have been
0. The freedom to form families opens up the possbility of
peopl4e creating their own families in the way mogt suitable to
them.

the YPGB EOHRER 1P ITRPER YD P g IR el e

4. DrucillaCorndl, Fatherhood and Its Discontents: Men, Patriarchy, and
Freedom, in Lost Fathers: The Politics of Fatherlessness in America 199, 200
(CynthiaR. Daniels ed., 1998).
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including marriage, but it islimited to the protection of existing dependents.

To the extent marriage protects the wesk (children), the state may prefer
marriage. But it makes no sense in this view for the Sate to deny the
benefits of marriage to any two people, especidly any two people with
children. The only goods of marriage that the State confers are a smdll
number of practical advantages in inheritance, socid security and hedlth
insurance law. Thereis no rationa reason, therefore, to withhold these
benefits from any couple, cohabiting, same-sex, or other, who wishes to
claim them on behdf of themselves or (especidly) their dependents.

A. Implications for Legal Equality of Informal Unions

Sothisview of marriage as primarily an emotional good crested by the
private couple leadsto calls (and in countries outside the United Statesto
judicdd rulings and legidation) to abolish any didinction between
cohabitation and marriage, between what some call formd and informa
unions. In the Summer of 2000, writing in Family Law Quarterly,
distinguished family law scholar Harry D. Krause put it thisway:

[A]n irrational, sentimenta cocoon . . . has clouded logical
discusson and intdligent debate . . . Today's sexud and
associaiond lifestyles differ so much that the state should not
continue to dedl with them as though they were one: the old role-
divided, procreative marriage of history. That marriage may not
yet be hitory, but it should be seen for what is has become: one
lifestyle choice among many.

A pragmatic, rationd approach would ask what socid
functions of a particular association justify extending what socid
benefitsand privileges. Marriage, quamarriage, would not bethe
one event that brings into play a whole panoply of legd
consequences. Instead, lega benefits and obligations would be
tallored according to the redlities—spesk socid value—of the
parties relationship.”

ciff TP 8 N G ST SRR 4R
Married and unmarried couples who are in the same factual positions
should be trested dike.”

What difference doesthefact of marriage makein thisrelationd view?
None because marriageis just aword for arelationship actudly created
by and for the couple.

5. Harry D. Krause, Marriage for the New Millennium: Heter osexual, Same
Sex, or Not At All?, 34 Fam. L.Q. 271, 276 (2000).
6. Id.at278.
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B. Arelnformal Unions Marriage Equivalents? Evidence fromthe
Social Sciences

A burgeoning body of socid science literature on cohabitetion in this
country shows that cohabitation is not in fact the functiond equivaent of
marriage. Cohabitorsmoreclosaly resemble singlesthan married people.”

Children with cohabiting parents have outcomes more smilar to the
children of single parentsthan children fromintact married families® Adult
cohabitors are more Smilar to sngles than to married couplesin terms of
rates of physcd hedth and dlSd)Ihty emotlond well-being and mentd
hedth, ™ as well as assets and earnings™

People who live together also, on average, report relationships of
lower quality—with cohabitorsreporting more conflict, morewolence, and
lower levels of satisfaction and commitment than married couples™ Even

7. Steven Nock, A Comparison of Marriages and Cohabiting Relationships,
16 J. Fam. Issues 53 (1995); Ronald R. Rindfuss & Audrey VandenHeuvel,
Cohabitation: A Precursor to Marriage or an Alternative to Being Single?, 16
Population & Dev. R. 703 (1990).

8. William H. Jeynes, The Effects of Several of the Most Common Family
Structures on the Academic Achievement of Eighth Graders, 30 Marriage and
Family Review 73 (2000); Donna Ruane Morrison & Amy Ritualo, Routes to
Children’s Economic Recovery After Divorce: Are Cohabitation and Remarriage
Equivalent?, 65 Am. Sociological R. 560 (2000); Lingxin Hao, Family Structure,
Private Transfers, and the Economic Well-Being of Families with Children, 75
Social Forces 269 (1996); Wendy D. Manning & Daniel T. Lichter, Parental
Cohabitation and Children’s Economic Well-Being, 58 J. Marriage & Fam. 998
(1996).

9. Amy M. Pientaet. al., Health Consequences of Marriagefor the Retirement
Years, 21 J. Fam. | ssues 559 (2000).

10. Susan L. Brown, The Effect of Union Type on Psychological Well-Being:
Depression Among Cohabitors Versus Marrieds 41 J. Health & Soc. Behav. 241
(2000); Allan V. Horwitz & Helene Raskin, The Relationship of Cohabitation and
Mental Health: A Study of a Young Adult Cohort, 60 J. Marriage & Fam. 505 (1998);
Steven Stack & J. Ross Eshleman, Marital Status and Happiness: A 17-Nation
Study, 60 J. Marriage & Fam. 527 (1998); Arne Mastekaasa, The Subjective Well-
Being of the Previously Married: The Importance of Unmarried Cohabitation and
Time Since Widowhood or Divorce, 73 Social Forces 665 (1994).

11. Lingxin Hao, Family Structure, Parental Input, and Child Devel opment, Paper
Presented at the Meetings of the Population Association of America, Washington
D.C. (Mar. 1997) (on file with author). See also Kermit Daniel, The Marriage
Premium, in The New Economics of Human Behavior 113 (Mariano Tommasi &
Kathryn lerullli eds., 1996).

12. S.L.Brown & A. Booth, Cohabitation Versus Marriage: A Comparison of
Relationship Quality, 58 J. Marriage & Fam. 668 (1996); R. Forste & K. Tanfer,
Sexual Exclusivity Among Dating, Cohabiting and Married Women, 58J Mariage
& Fam. 33 (1996); Nock, supra note 7; LL. Bumpass et. a., The Role of
Cohabitation in Declining Rates of Marriage, 53 J Mariage& Fam. 913 (1991); JE.
Straus & M.A. Stets, The Marriage License as Hitting License: A Comparison of
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biologica parents who cohabit have poorer qsudlty relationships and are
more likely to part than parents who marry.™ Cohabitation differs from
marriage in part because it selectsfor partners with lesser commitment to
the relationship. The public nature of the marriage partnership, with its
long time-horizon, formd entry and exits, and relaively well-developed
socially supported enforced norms of behavlor a0 affect the returns of
marriage vis-avis more informal unions™

Yet adiginguished legd scholar in amaor family law journa Smply
assumed that the functional equivalence of cohabitation and marriage was
sdf-evident, once the cocoon of sentiment was stripped away by ahard-
headed rationdigt like himsaf—so deeply ingrained in certain circles has
the idea become that marrla%e IS no more than a piece of paper that
delivers certain legd benefits.

Inthelarger sveep of history, despite significant countercurrentsl%s
view of marriage-as-emationd intimecy is gaining ground.” Oneview of
marriage is that it is a persond right of the individua, created by the
individua, for purposes which the individud done defines When two
individual s happen to have desires and tastes for each other that coincide
for alifetime, that isbeautiful. 1f not, it is Smply no one ese s busness

C. TheLimits of Intimacy as a Rationale for Marriage Law

Of courseif thisiswhat marriage isfor, many things about the state's
traditiona regulation of marriage become difficult to understand. It is
difficult to understand in this scheme why the state would be involved in
marriage & al, or why marriage must be confined to the couple—at the

Assaultsin Dating, Cohabiting and Married Couples, 4 J. Fam. Vidence161 (1989).

13. Thomas G. O Connor €t. al., Frequency and Predictors of Relationship
Dissolution in a Community Sample in England, 13 J. Fam. Psych. 436 (1999);
Brown & Booth, supra note 12.

14. For adiscussion of marriage as a signalling and norm-bundling device, see
Elizabeth Scott, Social Norms and the Legal Regulation of Marriage,8&Val.Rev.
1901 (2000). For amore general discussion of how marriage and cohabitation differ,
seeLindaJ. Waite & Maggie Gallagher, The Case for Marriage: Why Maried People
Are Happier, Healthier, and Better-Off Financialy (2000).

15. Infact, socia science evidence indicates that cohabitation in this country
does not produce similar outcomes as marriage, in terms of the benefitsit provides
to children and adults. In general, cohabitors resemble singles more than married
people, and children of cohabiting parents resemble children of single mothers
rather than children from intact marriages. Thisreflectsin part selection effects. For
an overview, see Waite & Gallagher, supra note 14.

16. See, e.g., The Marriage Movement: A Statement of Principles (2000),
available at http://www.marriagemovement.org.

17. Seefor example, Arland Thornton & Linda DeMarco Y oung,Four Decades
of Trends in Attitudes Toward Family Issues in the United States: The 1960s
Through the 1990s, 63 J. Marriage & Fam. 4 (2001).
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most basic levd, why theword marriagerequiresintimecy e al. If fairness
is the issue, why can aworker give his hedth insurance benefits only to
someone he or she is degping with? Why mudt they live together? Why
not allow business partners to declare their relationship a marriage and
save on the insurance premiums?

Drucilla Corndl is correct, but she does not see far enough. If
marriageis just another word for an intimate union, then the state has no
legitimate reason to ing st thet it even beintimate, unlessthe couple, or the
quartet, want it so. For the individual to be truly free to make
unconstrained relationship choices, marriageitself must be deconstructed.

D. The Consequences for Effective Fatherhood

What about the children? There the state will, as Cornell puts it,
separate the parenting dliance from the sexud dliance. Adults will ill
have obligations to children, but any obligationswill be severed from their
newly unfettered intimate adult lives. What then is the source of adult
obligation to specific children? Once we sever, conceptualy, the sexua
dliance and the parenting dliance, we sever children from ther
uncontested claim to their parents —especidly their fathers —care and
protection.

And of course it isthe fathers who disappear, because while fathers
and mothers are equdly beloved and important to their children,
fatherhood and motherhood are not equdly inevitable. Far more than
mothers, reliablefathersare cultura creations, products of specificideds,
norms, rituas, mating and parenting practices. Today after thirty years of
sexud revolution, only Sixty percent of American children now live with
their own two married parents®® Of the remaining 40 percent the
overwheming mgjority live with their single or remarried mothers.*®

Marriage leads to more effective parenting by both mothers and
fathers. In one nationdly representative study, for example, thirty percent
of young adults whose parents divorced reported poor relationshipswith
their mothers, compared to sixteen percent of children whose parents
stayed married.®® But outside of marriage, children’s rdationships with

18. Sharon Vandivereet. d., Children’s Family Environments. Findingsfrom the
National Survey of Americas Families (2001). The data on the proportion of children
living with their own two married parents are from unpublished analyses provided to
David Blankenhorn.

19. In 1997, twenty-three percent of family households were headed by afemale
single parent, while five percent were headed by a male single-parent. U.S. Bureau
of the Census, Statistical Abstract of the United States: 1998, at 68 (1998).

20. NicholasZill et. d., Long-Term Effects of Parental Divorce on Parent-Child
Relationships, Adjustment, and Achievement in Young Adulthood, 7 J. Fam. Psych.
91 (1993) [hereinafter Zill].
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their fathers are at even greater risk.  Sixty-five percent of young adults
whose parents divorced had poor relationships with their fathers
compared to twenty-nine percent from nondivorced families® On
average, chlldren whose parents divorce or never marry seetheir fathers
less fre% ly,? and have less cdlose and warm relations with their
fathers,® than children whose parents got and stayed married. About hdf
of children with nonresident fathers seetheir fathersonce ayeer or never.?

Divorce appears to have an even greater negatlve effect on relaionships
with fathers than remaining in an unhappy marriag

Good fathers are made, not born. When fam| Iy and sexud normsare
weekened, it is generdly children's access to effective fathers, not
mothers, that ismost a risk. Whenwetd |l adultsthat parenting obligations
are created by free choices of adults, and when thelaw’ sroleislimited to
sanctioning and affirming dl adults choices equdly, the well-being of
childrenisput at risk.

Can asociety or culture reliably make men into good fathers while at
the sametimeaffirminginitsgoverning family law thet children do not need
mothers and fathers, i.e, that dl intimate sexuad unions are equdly
valuable, regardiess of ther effects on child and socid well-being? Will a
society that adopts the set of ideas and idedls driving the post-modern
family over thelong march of generations ultimatdy even survive?

[1l. MoDELS OF MARRIAGE LAW: A NORMATIVE SOCIAL INSTITUTION

What isthe dternate view of marriage? Some might call it traditiond,
but that isredly not the right term, because this broad view of marriageis
not the product of aspecific tradition—custom, religion, or culture. The
gpecific contours of our own inherited marriage tradition, degply rootedin

21. Id. E. MavisHetherington, in a study of largely white middle-dasschildren,
reports that two-thirds of young men and three-quarters of young women whose
parents divorce do not have close relationships with either their father or a
stepfather. E. Mavis Hetherington & John Kelly, For Better or For Worse: Divorce
Reconsidered (2002).

22. JA. Sdtzer & SM. Bianchi, Children’s Contact with Absent Parents,50 J
Marriage & Fam. 663 (1988).

23. Paul R. Amato & Alan Booth, A Generation At Risk: Growing Upinan Era
of Family Upheava (1997); William S. Aquilino, Impact of Childhood Family
Disruption on Young Adults’ Relationships with Parents, 56 J Mariage& Fam. 295
(1994); TeresaM. Cooney, Young Adults’ Relationswith Parents: The Influence of
Recent Parental Divorce, 56 J. Marriage & Fam. 45 (1994).

24. While only twenty-one percent of children with nonresident fathers see
their fathers as often as once a week. See, e.g., Vaerie King, Variationsin the
Consequences of Nonresident Father Involvement for Children’s Well-Being, 561
Marriage & Fam. 963 (1994).

25. Amato & Booth, supra note 23.
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Judeo-Chrigtian culture, which include reciprocd pledges of lifedong
monogamy and fiddlity, are not of course universal.

But what every known human society cals marriage shares certain
basic, recognizable fegtures, including most especidly the privileges
accorded to the reproductive couplein order to protect both the interests
of children and theinterests of the society. AsKingdey Davissumsup the
anthropologicd impulse of marriage: “ Theuniquetrait of what iscommonly
cdled marriage is socid recognition and approva . . . of a couple's
engaging in sexua intercourse and bearing and rearing offspring.”?

Marriage is everywhere the word we e to describe a publicly
acknowledged and supported sexud union between a man and woman
which creates rights and obligations between the couple and any children
theunion may produce. Marriage asapublictieobligatesnot only fathers,
but fathers kin to recognize the children of thisunion. In every society,
marriage is the sexud union where childbearing and raisng is not only
tolerated but gpplauded and encouraged. Marriage is the way in which
every society attempts to channel the erotic energies of men and women
into ardaively narrow but highly fruitful channe—to give every child the
father hisor her heart desires. Above al—norma marriageisnormétive.
Marriageis not primarily away of expressing gpprova for infinite variety
of humen affectiond or sexud ties, it consgts, by definition, of isolating and
preferring certain types of unions over others. By socidly defining and
supporting a particular kind of sexud union, the society defines for its
young what the preferred relationship is and what purposes it serves.

Successful societies do this first of dl because children need and
deserve fathers as well as mothers. The public lega union of a man and
woman is designed first and foremost to protect the children that their
sexud union (and that type of sexua union aone) regularly produces. A
large body of socid science evidence now confirms what the preferences
for marriage embedded in law (more strongly in the past than now)
suggested: children do better when raised by their avn two married
mothers and fathers.”’

26. Davis, supra note 3.

27. What about the literature on same sex parenting? As a body of social
science literature these studies are preliminary, at best. Many same-sex parenting
studies actually compare children of single heterosexual mothers to children of
leshian mothers. They may be relevant to other legal questions, such as custody,
but they do not show, as some advocates claim, that same-sex unions are the
functional equivalent of mother-father unions. In addition, they are plagued by
numerous technical deficiencies (poor study design, lack of random sampling,
inadequate controls, etc.) that make it inappropriateto usetheseresultsasaguide
to public policy. See A. Nagai & R. Lerner, No Basis: What the StudiesDon’t Tell
Us about Same-Sex Parenting (2001), available at http://www.eppc.org. For a
critique of Nagai and Lerner, see Judith Stacey & Timothy J. Biblarz, (How) Does
the Sexual Orientation of Parents Matter?, 66 Am. Sociologica Rev. 159 (2001).
Stacey & Biblarz, however, largely ignore the technical flaws pointed to by Lerner
and Nagai and focus instead on possible advantages of same-sex parenting in
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A. Marriage and Child Well-Being

Why prefer marriage?® Hereisonereason: Children raised outside of
intact marriages are & greater risk for alarge number of serious personal
and socia problems, even after controlling for race, income, and family
background. The breadth and depth of this burgeoning socid science
literature is perhaps not well known to many farnlly lawyers and legd
scholars. It isworth recapitulating in some detail. %

1. Psychological Adjustment

Overdl, children who grow up outside of intact marriages have higher
rates of menta illness, even after controlling for pre-divorce characteridics.
The “marriage gap” in mental hedlth is not a consequence of temporary
divorce trauma, but persstslong into adulthood. Even twenty yearslater,
whitemiddle-class children whose parents divorced weretwice aslikely to
experience serious socia, emotiond or psychologica problems. Oneout
of four children of d|vorca as opposed to one out of ten chlldren from
intact marriages, experienced such lasting psychologica damage® Alage
Swedish study found that asadullts, children raised in single parent families
were fifty-9x percent more likely to show sgns of mentd illness than
children from intact married homes' Oneimportant study following more
than 11,000 British children from birth through age thirty- three concluded
thet © aparentd divorce during childhood or adolescence continuesto have
a negative effect when a person is in his or her twenties and early

encouraging gender androgyny and sexual freedom. However, if Lerner and Nagai
are correct, these studies are inadequate (due to sample and design flaws) to
support any conclusion. For the clearest and best technical critique of existing
social science literature on same-sex parenting, see the sworn affidavit of University
of Virginia sociologist Steven Lowell Nock, requested by the attorney general of
Canada, filed inHalpern v. Attorney General of Canada, [2000] O.J No. 634/00 (Div.
Ct.) (unpublished case).

28. For asummary by anumber of leading family scholars of social science, see
Norval Glenn et a., Why Marriage Matters: 21 Conclusions From the Socia
Sciences (2002), available at http://www.americanvalues.org.

29. For some recent reviews, see Paul R. Amato, The Consequences of Divorce
for Adults and Children, 62 J. Marriage & Fam. 1269 (2000); Waite & Gallagher,
supra note 14; Amato & Booth, supra note 23; SaraMcLanahan & Gary Sandefur,
Growing Up With a Single Parent: What Hurts, What Helps (1994).

30. Hetherington & Kelly, supra note 21.

31. OlleLundberg, The Impact of Childhood Living Conditions on IlIness and
Mortality in Adulthood, 36 Soc. Sci. & Med. 1047 (1993).
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thirties”** A study of 534 lowafamiliesfound that divorce increased the
risk of depression in children, especialy boys™® Remarrla%? does not
improve the psychologica well-being of children, on average.™ Children
in cohabiting couples aso show poorer emotiond hedth than childrenfrom
married, two- parent farnllles closely resembling childrenin remarried and
sngleparent families® When it comes to suicide, the single “most
important explanatory variable,” according to an important new study for
theincreasing suicide rates among teen and young adults, “istheincreased
share of youths living in homes with adivorced parent.” The effect, note
the researchers “is largdy” explanmg “as much as two-thirds of the
increase in youth suicides’ over time

When there is high conflict in the married home, children get some
psychologica benefit from divorce. But the mgority of divorces today
appear to take place in low-conflict marriages, and the psychologicd
damage to children from these divorces is significant.*’

2. Physical Health and Longevity

Divorceand unmarried childbearing dso hasimportant negetive effects
on children’ sphysica hedlth and life expectancy. Babies bornto married
parents have lower rates of infant mortaity. On average, having an
unmarried mother is associated with an increase in the risk of infant
mortality of about fifty percent.® While parental marital status predicts
infant mortality in both blacks and whites, the incressed risk due to
mothers marita datus is Iarg3 among the most advantaged: white
mothersover theage of twenty.™ Even &fter controlling for age, race, and

32. Andrew Cherlin et. a., Effects of Parental Divorce on Mental Health
Throughout the Life Course, 63 Am. Sociological Rev. 239 (1998).

33. Ronad L. Simons et. a., Explaining the Higher Incidence of Adjustment
Problems Among Children of Divorce Compared with Those in Two-Parent
Families, 61 J. Marriage & Fam. 1020 (1999).

34. Zill, supra note 20.

35. Hao, supra note 11.

36. David M. Cutler et. a., Explaining the Rise in Youth Suicide, National
Bureau of Economic Research Working Paper No. w 7713 (May 2000), availableat
http://papers.nber.org/papers/w7713.pdf.

37. AlanBooth & Paul R. Amato, Parental Predivorce Relations and Offspring
Postdivorce Well-Being, 63 J. Marriage & Fam. 197 (2001).

38. Rdativeoddsrangefrom 1.44to 1.7. JA. Gaudino, Jr. et. al., No Fathers’
Names: A Risk Factor for Infant Mortality in the State of Georgia, 48 Soc. Sd. Med.
253 (1999); C.D. Siegd et. d., Mortality from Intentional and Unintentional Injury
Among Infants of Young Mothersin Colorado, 1986 to 1992, 150 Archivesof Ped.
& Adolescent Med. 1077 (1996) [hereinafter Segel]; Trude Bennett & Paula
Braveman, Maternal Marital Status as a Risk Factor for Infant Mortality, 26 Fam.
Plan. Persp. 252 (1994).

39. Trude Bennett, Marital Status and Infant Health Outcomes, 35 Soc. Sci.
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education, children born to unwed mothers generaly have higher rates of
infant mortdlity. Unmarried mothers are adso less likdly to get early
prenatal care, but infant mordity rates are higher not only in the neonatal
period, but through infancy®* and even early childhood.** Childrenbornto
unmarried mothers have an increased incidence of both intentional and
unintentiond fatd injuries®™ Marital statusremainsapowerful predictor of
infant mortality even in countries such as Sweden with netiondized hedith
care systems and strong supports for single mothers

One study which used the National Hedlth Interview Survey to track
changesin children’ s hedth found that divorce increased the incidence of
hedlth problems in children by fifty percent.* The hedth advantage of
married homes for children remains even after taking into account
socioeconomic datus®®  The negative hedth effects of parental non-
marriage and divorcelinger long into their children’ sadult lives. Thishesith
gap cannot be explained entirely by lower incomes or reduced accessto
medica care. Even in Sweden, a country with extensive supports for
sgngle mothers and a nationaized health care system, one recent study
found that adultsraised in Single- parent homeswere about one-third more
likely to die over the study period.”’

Parenta divorce appears to reduce a child's life expectancy by an
average of four years, even fter controlling for childhood hedth satusand
family background, aswel| as persondity characteridicssuch asimpulsvity
and emotional ingtability.*® Another anaysis of this same data found that

Med. 1179 (1992).

40. Ingeneral, marriage appearsto confer the strongest benefits on children of
mothers who are already advantaged: older, white, and better educated. Marital
status does not appear to reduce the infant mortality rates of children born to teen
mothers, or to college graduates. Bennett & Braveman, supra note 38.

41. Bennett, supra note 39.

42.  Jeremy Schuman, Childhood, Infant and Perinatal Mortality, (1996):
Social and Biological Factorsin Deaths of Children Aged Under 3, 92 Population
Trends 5, 5-14 (1998).

43. Siegel, supra note 38.

44. In Sweden: A. Armtzen et. a., Marital Status as a Risk Factor for Fetal
and Infant Mortality, 24 Scand. J. Soc. Med. 36 (1996). InFinland: E. Frossaset. d.,
Maternal Predictors of Perinatal Mortality: The Role of Birthweight, 28 Int’l. J.
Epidemiology 475 (1999).

45. Jane Mauldon, The Effects of Marital Disruption on Children’s Health,27
Demography 431 (1990).

46. Ronald Angel & Jacqueline Worobey, Sngle Motherhood and Children’s
Health, 29 J. Hedth & Soc. Behav. 38 (1988). Because remarriage does not appear to
have the same benefits for children as an intact marriage, the true impact of family
fragmentation on children’s health may be larger, and the racial gap smaller.
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forty year old men whose parents had divorced were three times more
likely to die than forty year old men whose parents stayed married:

[1]t does appear that parental divorce sets off a negative chain of events,
which contribute to ahigher mortdity risk among individuasfrom divorced
homes. . . It ssemslesslikely that asmple selection artifact could explain
the dl-cause mortdity risk in children who have experienced parenta
divorce. More likdly, behaviora or psychologica consequences of
parental divorce that have hedlth-damaging effects are involved.*

3. Crime and Delinquency

Divorce and non-marriage gppearstoincrease thelikelihood that boys
will engage in crime and other conduct disorders. Even after controlling
for factors such as race, mother’s education, neighborhood qudity and
cognitive ability, boys raised in sngle-parent homes are about twice as
likely (and boys rased in stepfamilies three times as likely) to have
committed acn me that leads to incarceration by the time they reach their
early thirties® Teensin both one-parent and remarried homes display
more deviant behavior and commit more delinquent actsthan teenswhose
parents stayed married.”® Teensin one-parent familiesare on averageless
attached to their parents’ opinions and more atached to their peer groups.

Combined with lower levels of parentd superws on, theseattitudes appear
to set the stage for delinquent behavior.* The effects of parenta marri e
on ddlinquency may be stronger for whites than for African- Americans.

4. Child Abuse

49. Joan S. Tucker et. al., Parental Divorce: Effectson Individual Behavior and
Longevity, 73 J. Personality & Soc. Psych. 381 (1997).

50. Cynthia Harper & Sara MclLanahan, Father Absence and Youth
Incarceration, Paper Presented at the Annual Meeting of the American Sociological
Association, San Francisco, Cdifornia (Aug. 21-25, 1998), available at
http://ryder.princeton.edu/crcw/publist/workingpapers/WP99-03-Harper.pdf.

51. ChrisCoughlin & Samuel Vuchinich, Family Experience in Preadolescence
and the Devel opment of Male Delinquency, 58 J. Marriage & Fam. 491 (1996); R.J.
Sampson & J.H. Laub, Urban Poverty and the Family Context of Delinquency: A
New Look at Structure and Process in a Classic Study, 65 Child Dev. 523 (1994);
Robert J. Sampson, Urban Black Violence: The Effect of Male Joblessness and
Family Disruption, 93 Am. J. Sociology 348 (1987).

52. Ross L. Matsueda & Karen Heimer, Race, Family Structure and
Delinquency: A Test of Differential Association and Social Control Theories, 52
Am. Sociologica Rev. 171 (1987).

53. See, e.g., George Thomas & Michadl P. Farrell, The Effects of Sngle-Mother
Families and Nonresident Fathers on Delinquency and Substance Abusein Black
and White Adolescents, 58 J. Marriage & Fam. 834 (1996).
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Children living with Snglemothers, Sepfathersor mothers boyfriends
are dso more likely to become victims of child ause. Children living in
sngle mother homes have increased rate of deaths from intentiona
injuries®  As Martin Day and Margo Wilson put it, “Living with a
stepparent has turned out to be the most powerful predictor of severechild
abuse yet.”> One study found that a preschooler living with a stepfather
wasforty timesmorelikely to besexud ly abused than oneliving with both
of his or her biologica parents®®  Another study found that athough
boyfriends contribute lessthan two percent of nonparenta child care, they
commit half of al reported child abuse by nonparents. The researcher
concludes that “a young child left done W|th a mother’s boyfriend
experiences devated risk of physica abuse.”’

5. Education and Socieconomic Attainment

Divorce and nonmarriage o have sgnificant, long-term impact on
children’ seducationa atainment. Children of divorced or unwed parents
havelower grades and other measures of academic achi evement aremore
likely to be held back and lesslikely to finish high schoal. > They aeles
likely to attend both four year collegesand highly selective colleges, even
after controlling for family i income; and background and student academic
and extracurricular achievements®  The effects of parenta divorce or
nonmarriage on children’s educationd attainment remain significant even
after controlling for race and family background. Children whose parents
divorce have sgnificantly lower levels of education than childreninsingle-
mother families crested by the death of the father.®® Children whose
parents remarry do no better, on average, than children who live with
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55. Martin Daly & Margo Wilson, Evolutionary Psychology and Marital
Conflict: The Relevance of Stepchildren, in Sex, Power, Conflict: Evolutionary and
Feminist Perspectives 9 (David M Buss & Neil M. Malamuth eds.,1996).

56. Martin Daly & Margo Wilson, Child Abuse and Other Risks of Not Living
with Both Parents, 6 Ethology and Sociobiology 197 (1985).

57. Ledie Margolin, Child Abuse by Mothers Boyfriends: Why the
Overrepresentation?, 16 Child Abuse & Neglect 541, 546 (1992).

58. Paul R. Amato, Children of Divorcein the 1990s. An Update of the Amato
and Keith (1991) Meta-Analysis, 15 J. Fam. Psych. 355 (2000); Jeynes, supra note8;
Catherine E. Ross & John Mirowsky, Parental Divorce, Life-Course Disruption,
and Adult Depression, 61 J. Marriage & Fam. 1034 (1999); McLanahan & Sandefur,
supra note 29.
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single mothers®

6. Family Formation

Children whose parents divorce or fal to mary are more likey
themselves to become young unwed parents, to dlvorce or to have
unhappy marriages and other relaionship difficulties® Daughters raised
outsde of intact marriages are gpproximately three times more likely to
end up young, unwed mothers than children whose parents married and
stayed married.®® Parenta divorce approximately doubles the odds that
adult children will dso divorce. Dvorce appears to most likely to be
transmitted across the generaions when parents in relatively low-conflict
marriages divorced.*

B. Marriage Law as a Family System

Marriage law is part of a family system that is designed to reinforce
certain key norms necessary for the protection of children and the
reproduction of thefamily system and society acrossgenerations. Thefirst
essentid public purpose of marriage, then, isto encourage the peoplewho
make the baby to stick together and take care of each other and the baby
together, asafamily unit. Alternate arrangements, such asadoption, arise
not primarily in deference to the emotiona needs or sexud choices of
adults, but to meet the needs of children whose biologica parentsfail in
their parenting role. Adoption exigs as alegd dternative to the norma
rule—the people who makethe baby carefor each other and their baby—
not because adult homes need children, but because children need homes
with functioning adults.

Marriage law is & its heart not Imply a cluster of benefits given to
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Depression, 32 J. Health & Soc. Behav. 205 (1991); N.D. Glenn & K.B. Kramer, The
Marriages and Divorces of the Children of Divorce, 49 J. Marriage & Fam. 811
(2987).

63. Andrew J. Cherlin et al., Parental Divorcein Childhood and Demographic
Outcomes in Young Adulthood, 32 Demography 299 (1995).

64. Paul R. Amato & Danelle D. DeBoer, The Transmission of Marital
Instability Across Generations. Relationship Skillsor Commitment to Marriage, 63
J Marriage & Fam. 1038 (2001).
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people whose taste in sex or lifestyle we happen to persondly approve; it
isaset of obligations and rewards that serve important socid, not merely
persond, goals. Marriage serves a pointing function, elevating a certain
type of relationship—permanent, exclusive, normaly procreative—above
al others. But marriage exists not only to support desirable behaviors, but
aso to actively discourage people from doing thingsthey may wishto do,
such as leaving the union, or even having sex, and potentialy making a
competing family, with amarried person.

The redtrictions and supports a the heart of marriage law are not
absolute; nor do the public purposes of marriage law necessarily require
punitive legal sanctions to have an effect. The tort of diengtion of
affections, aswell astheinclusion of adultery asafault ground of divorce,
were once used to reinforce the socia norm that extramarital sex is
discouraged. But even absent such particular legd recourse, marriage law
can aso function by demarcating certain public boundaries, which socid
norms can then use to impose informal rewards or sanctions. Without a
clear category of marriage, thereisno adultery, for example. Chesting on
awifeisdifferent than cheating on agirlfriend, socidly spesking, because
the law of marriage helps create a certain public bundle of raised
expectations for sexud fiddity.*

C. Marriage and the Successful Reproduction of Society

Protecting existing children is only one part of what marriage law
attemptsto do. Successful societiessupport and prefer marriage not only
because children need mothers and fathers, but also because societies
need babies. Itisatruism frequently forgotten by large complex societies:
only societies that reproduce survive.

In the context of the contemporary western family system, thispoint is
not as academic as many perhapsthink. Inadditiontothedirect pain and
suffering caused by family breskdown, the evidence of reproductive
dysfunction in al societies that adopt these postmodern family idessis, at
this point, oveewheming. For two generations every Western,
indudrialized nation has had sub-replacement birth rates. Here in
America, the crissisgtill many generations off, asour birthrates are closer
to replacement and our socid tolerance of immigration higher. But many
European nations are, absent dramatic changes in reproductive patterns,
ontheroadto dying out. By theyear 2050, Italy’ s population isprojected
to decline by more than a quarter. The palitical, economic, and cultura

65. And married couples are more faithful than cohabiting couples. Se eg,R
Forste & K. Tanfer, supra note 12.
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implications of European depopulation are likely to be profound.®

Normd marriage is normative. Marriage does not merely reflect
individual desire, it shgpesand channdsit. Marriageasasocid inditution
communicates that a certain kind of sexud union is, in fact, our shared
ided: one where a man and awomean join not only their bodies, but aso
their hearts and their bank accounts, in a context where children are
welcome. Of course not everybody wantsor achievesthissocia ided. In
important ways marriage regulates the relationships and sexua conduct
even of people who are not married and may never marry. Itssocid and
legd prominence informs young lovers of the end towards which they
aspire, the outward meaning of their most urgent, persond impulses. Its
exisence sgnasto cohabitors the limitations of their own, aswell asthelr
partners , commitment.

Marriage as a universal human idea does not require the ruthless or
puritanical suppresson of dterndives. It is condstent with a variety of
attitudes towards aternate forms of sexud expresson, from gtigma to
acceptance. But itisnot congstent with an understanding of marriage law
such as that suggested by the Vermont court: that there is no rationd
relaion between the law of marriage and children, fatherhood, or
procregtion. Because some infertile people marry, and assisted
reproductive technol ogy ismore common now, the court argued, marriage
in Vermont now has nothing to do with its greet universal anthropologica
imperative: family-making in away that encourages ties between fatherg
mothers and thelr children—and the successful reproduction of society.®

Marriage asauniversal humaninditutionis, as| have Sated, congstent
with avariety of atitudestowards dternativeintimate and sexud relations,
from sigmato tolerance. But if we losetheideathat marriageis, a some
basc leve, about the reproduction of children and society, if our law
rejects the presumptions that children need mothers and fathers, and that
marriageisthe most practical way to get them for children, then we camnot
expect private tastes and opinions aone to sustain the marriage idea.

Nor should the law of marriage focus only on the wel-being of
individua children of individua unions, but on the broader socid impact
that legal presumptions of marriage and parenthood have on the conduct of
al parentsand potential parents, and therefore dl| children. When thelaw
assumes and promulgates the idea that either mothers or fathers are
dispensable, and that marriageis an essentidly private matter whoseform
is determined by private adult desres, marriagein generd, and childrenin
particular, will inevitably suffer.

66. See, e.g., Population Division of the Department of Economic and Social
Affairs, United Nations, Replacement Migration: Isit a Solution to Declining and
Aging  Populations?  (2000), available at http://www.un.org/esa/
population/publications/migration.htm.

67. Bakerv. State of Vermont, 744 A.2d 864 (Vt. 1999).
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V. CONCLUSION

Acknowledging that the purpose of marriageisinherently normative—
to fosdter a certain kind of sexuad union between men and women
characterized by caretaking, sharing of resources, procreation, and long-
term commitment in order to encourage the protection of children and the
reproduction of society—does not of course resolve the most difficult
contested legd questionsin family law or policy. If thelarger purpose of
marriage is to encourage the behavior that gives fathers to children and
male support to mothers, then how the law can best achieve these
objectives, condstent with prudence and justicein contemporary contexts,
is not necessarily an easy question. But a proper understanding of the
objectives of marriage law is a prerequisite to achieving them.

Marriageisan inditutionin crigs. Closeto haf of new marriagesend
indivorce. A third of our children areborn out of wedlock. Themgjority
of children, at current estimates, will experience afatherless or motherless
household. Making substantiad progress in reversing the trend toward
family fragmentation will reguire that law and society reject the deepest
presumptions driving postmodern family as an ideologicd and legd
congtruct: the idea that marriage is essentialy a private choice cregted by
and for the couple; that children do just finein whatever family formsther
parents choose to create; that babiesareirrelevant to the public purposes
of marriage.



