Filed 10/31/01
CERTI FI ED FOR PUBLI CATI ON

IN THE COURT OF APPEAL OF THE STATE OF CALI FORNI A
THI RD APPELLATE DI STRI CT

( Shast a)

THE PEOPLE,
Plaintiff and Respondent, C036486

V. (Super. Ct. No. 97F8639)
STEPHEN RI CHARD BI ANCO,

Def endant and Appel | ant.

APPEAL from a judgnent of the Superior Court of Shasta
County. WIlson Curle, Judge. Affirnmed.

Deborah Prucha, under appoi ntnment by the
Court of Appeal, for Defendant and Appell ant.

Bill Lockyer, Attorney General, David P. Druliner, Chief
Assi stant Attorney General, Robert R Anderson, Senior
Assi stant Attorney Ceneral, J. Robert Jibson and John A
O Sullivan, Deputy Attorneys General, for Plaintiff and
Respondent .

Def endant St ephen Richard Bi anco was granted probation

subject to certain conditions. On appeal, defendant clains a

probati on condition prohibiting himfromusing or possessing

SEE CONCURRI NG OPI NI ON



marijuana inpinges his right to the nedical use of marijuana
under state law. (Health & Saf. Code, § 11362.5.)1 W concl ude
that the trial court acted within its traditional discretion in
i mposi ng the probation condition.

FACTUAL AND PROCEDURAL BACKGROUND

Under a negoti ated agreenment, defendant pleaded guilty to a
felony charge of cultivating marijuana. (8 11358.) Defendant
was unable to conplete a drug diversion programin the requisite
time, and the trial court set the matter for sentencing.

Bef ore the sentencing hearing, defendant obtained a
physi ci an’s recomrendati on for the medical use of marijuana.

The physician’s recomendati on, which is in the record, is
facially in conpliance with the California Conpassionate Use Act
of 1996 (Conpassionate Use Act). (8 11362.5.) The physician
reconmended marijuana to help alleviate pain defendant was
suffering due to serious mnedical problens.

The probation departnent prepared a presentence report
recommendi ng that the court place defendant on probation. The
probation officer who prepared the report enphasi zed that
def endant did not obtain the physician’s reconmendation for
medi cal marijuana until well after he conmtted the crine in
this case. The probation officer recommended a condition of
probation that woul d preclude defendant from using or possessing

mari j uana under any circunstances.

1 Further section references are to the Health and Safety Code
unl ess ot herw se specified.



At sentencing, the trial court suspended inposition of
sentence and granted defendant probation. One condition of
probation provided, “[t]hat [defendant] not use or possess any
control |l ed substances unl ess prescribed by a physician; and that
he not use or possess nmarijuana.” Defendant objected to the
probati on condition, enphasizing the physician’s reconmendati on
for the nedical use of marijuana.

DI SCUSSI ON

The only issue on appeal is whether the trial court
properly inposed the probation condition prohibiting defendant
fromusing or possessing marijuana, W thout providing an
exception for medical use. Defendant clains the condition is
not reasonably related to future crimnality since the nedica
use of marijuana is lawful under California |aw. (See
§ 11362.5.) Defendant further clains the probation condition
inplicates his right to privacy by inpeding his right to sel ect
a lawful nedical treatnent.

W reject defendant’s argunents. As we shall explain,
state law providing for the nedical use of marijuana does not
abrogate the trial court’s traditional discretion to inpose
appropriate conditions of probation. And here, the trial court
acted within its discretion and did not inproperly inpinge on

defendant’ s constitutional rights.



State Law Governing the Medical Use of Marijuana

California voters approved the nedical use of marijuana by
enacting the Conpassi onate Use Act which is codified at section
11362.5. The statute does not expressly preclude the trial
courts frominposing conditions of probation that prohibit the
medi cal use of marijuana. The statute only specifically refers
to sections 11357 and 11358, which crimnalize the possession
and cultivation of marijuana: “Section 11357, relating to the
possession of marijuana, and Section 11358, relating to the
cultivation of marijuana, shall not apply to a patient, or to a
patient’s primary caregiver, who possesses or cultivates
marijuana for the personal nedical purposes of the patient upon
the witten or oral reconmendation or approval of a physician.”
(8 11362.5, subd. (d).)

The Conpassi onate Use Act does include precatory | anguage
i ndi cating a broad purpose to provide for the nmedical use of
marijuana and to exenpt patients fromcrimnal sanction. For
exanpl e, the Conpassionate Use Act refers to the “right” of
patients “to obtain and use marijuana for nedical purposes” in
appropriate cases where nmarijuana has been recomended by a
physician. (8 11362.5, subd. (b)(1)(A).) And the Conpassionate
Use Act is designed to ensure that such patients and their
primary caregivers “are not subject to crimnal prosecution or

sanction.”? (§ 11362.5, subd. (b)(1)(B).)

2 Section 11362.5, subdivision (b)(1), provides in pertinent
part: “The people of the State of California hereby find and



But these provisions cannot be read so broadly as to
abrogate the trial court’s traditional discretion to inpose
appropriate conditions of probation. It is well established
that trial courts may regul ate or prohibit noncrimnal conduct
in appropriate circunstances (People v. Lent (1975) 15 Cal. 3d
481, 486), and the courts may even fashion conditions of
probation that inpinge on a defendant’s constitutional rights.
(People v. Delvalle (1994) 26 Cal.App.4th 869, 879; People v.
Hackl er (1993) 13 Cal.App.4th 1049, 1058.) 1In the absence of
speci fic | anguage prohibiting the inposition of the type of
probation condition at issue here, this court nust reviewthe
trial court’s decision based on the |egal principles that
traditionally govern the inposition of probation conditions.

Trial Court’s Discretion to |Inpose Probation Condition

The state Legislature has vested the trial courts with
broad discretion to inpose conditions of probation. (People v.
Lent, supra, 15 Cal.3d at p. 486.) “A condition of probation
will not be held invalid unless it ‘(1) has no relationship to

the crinme of which the offender was convicted, (2) relates to

decl are that the purposes of the Conpassionate Use Act of 1996
are as follows: (A) To ensure that seriously ill Californians
have the right to obtain and use marijuana for nedical purposes
where that nedical use is deened appropriate and has been
recommended by a physician. . . . [1] (B) To ensure that
patients and their primary caregivers who obtain and use

marij uana for nedical purposes upon the reconmendati on of a
physi cian are not subject to crimnal prosecution or sanction.
(C To encourage the federal and state governnents to inpl enent
a plan to provide for the safe and affordable distribution of
marijuana to all patients in nedical need of marijuana.”



conduct which is not initself crimnal, and (3) requires or
forbi ds conduct which is not reasonably related to future
crimnality . . . .7 [Gtation.]” (Ibid.) “In applying the
Lent criteria, California courts have been primarily concerned
wi th probation conditions that regul ate conduct not itself
crimnal. [Ctations.]” (People v. Brewer (2001) 87

Cal . App. 4th 1298, 1311.) Indeed, it is a standard condition of
probation to require the probationer to obey all laws or, as the
trial court ordered here: *“That he violate no | aws.”

Thus, a threshold question is whether the probation
condition prohibiting the use or possession of narijuana
regul ates crimnal conduct. It does.

The possession of marijuana is a crine under the | aws of
the United States. (21 U . S.C. § 844.) *“Even though state |aw
may al l ow for the prescription or recommendati on of nedicinal
marijuana within its borders, to do so is still a violation of
federal [aw under the [Controlled Substances Act].” (Pearson v.
McCaffrey (D.D.C. 2001) 139 F. Supp.2d 113, 121.) *“[F]or
pur poses of the Controlled Substances Act, marijuana has ‘no
currently accepted nedical use’ at all.” (United States v.

Cakl and Cannabi s Buyers’ Cooperative (2001) 532 U S. _ [149
L. Ed. 2d 722, 732], quoting 21 U.S.C. 8§ 811.) Accordingly, there

is no nmedical necessity defense under the federal Controlled



Substances Act for marijuana. (United States v. Qakl and
Cannabi s Buyers’ Cooperative, supra, [149 L.Ed.2d at p. 734 &
fn. 7].)3

Reasonabl e persons may di sagree about whet her the federal
prohibition is a good policy. But the people of the United
States through their elected representatives in Congress have
spoken. And Congress has not seen fit to change the | aw despite
a growi ng novenment in several states that support the nedical
use of marijuana.4 By inposing a condition of probation
prohi biting defendant fromthe possession or use of marijuana,
the trial court was in effect ordering defendant to obey the | aw

of the United States. Thus, the probation condition was

3 United States v. Cakland Cannabis Buyers’ Cooperative, supra
532 U.S. __ [149 L.Ed.2d 722] involved the federal prohibition
agai nst manufacturing and distributing marijuana. However, the
court enphasi zed that there was nothing to suggest “that a

di stinction should be drawn between the prohibitions on

manuf acturing and distributing and the other prohibitions in the
Control |l ed Substances Act.” (1d., 149 L.Ed.2d at p. 734, fn.

7.)

The Suprene Court also commented that it need not decide a
constitutional question “such as whether the Controlled
Subst ances Act exceeds Congress’ power under the Commerce
Clause.” (United States v. Qakl and Cannabi s Buyers’
Cooperative, supra, 532 U S, [149 L.Ed.2d at p. 734, fn. 7].)
We | i kewi se need not and do not express any opi ni on concerning
t he Commerce Cl ause issue.

4 Since California voters approved the Conpassionate Use Act,
Al aska, Col orado, Hawaii, M ne, Nevada, O egon, and Washi ngton
have all enacted simlar neasures by initiative or by

| egislative action. (See United States v. Qakland Cannabi s
Buyers’ Cooperative, supra, 532 U S at p. _, fn. 4 [149
L.Ed.2d at p. 739, fn. 4] (conc. opn. of Stevens, J.).)



reasonably directed at defendant’s future crimnality. W
decline to set aside a probation condition that directs
defendant to obey the law. (Cf. People v. Brewer, supra, 87
Cal . App. 4th at pp. 1311-1312.)

Even if we were to disregard federal |aw and eval uate the
probation condition based on state | aw allowi ng for the nedica
use of marijuana, we woul d uphold the probation condition under
the particular facts of this case. A probation condition may
regul ate or prohibit otherwi se lawful conduct that “is
reasonably related to the crine of which the defendant was
convicted or to future crimnality.” (People v. Lent, supra, 15
Cal.3d at p. 486.)

The probation condition is directly related to defendant’s
crimnal offense. Defendant was convicted, by his own guilty
pl ea, of unlawful cultivation of marijuana. The probation
condition prohibits the use or possession of the sane substance.

Further, the probation condition is reasonably related to
t he goal of ensuring that defendant does not conmt subsequent
crimnal offenses under California |aw. The Conpassi onate Use
Act does not “condone the diversion of marijuana for nonmedi ca

purposes.” (8§ 11362.5, subd. (b)(2).)°> And defendant had

apparently done just that in the past, as evidenced not only by

> Section 11362.5, subdivision (b)(2) provides: “Nothing in
this section shall be construed to supersede | egislation

prohi biting persons from engagi ng i n conduct that endangers

ot hers, nor to condone the diversion of marijuana for nonnedical
purposes.” (8 11362.5, subd. (b)(2).)



his guilty plea but by his own adm ssions. Specifically,
def endant acknow edged that he started using narijuana after he
was di scharged fromthe United States Air Force, in 1967, and he
did not claimall prior use was for nedical reasons. Moreover,
defendant is apparently susceptible to drug addiction, as
evi denced by a physician’s report indicating he had becone
“hooked” on certain prescription drugs. Under these
ci rcunst ances, the probation condition is reasonably related to
the goal of precluding future crimnal (and nonnedical) use or
possessi on of marijuana.
Right to Privacy

Finally, we reject defendant’s contention that the
probation condition inplicates his right to privacy by inpeding
his right to select an appropriate nedical treatnent.

Prelimnarily, we question the extent to which the
probation condition actually inpinges on defendant’s
constitutional right to privacy. There is no fundanental state
or federal constitutional right to use drugs of unproven
efficacy, and the traditional rational basis test is appropriate
in evaluating restrictions on such drug use. (People v.
Privitera (1979) 23 Cal.3d 697, 702-705, 709-710.) Wile the
majority of California voters undoubtedly believe that marijuana
has legitimte medi cal uses, there remains a vigorous debate on
thi s point.

Even if a fundanmental constitutional right is involved, the
probation condition is valid under the facts of this case. The

trial courts may inpose conditions of probation that inpinge on



a defendant’s constitutional rights if they are “narrowy drawn”’
and “reasonably related to a conpelling state interest in
reformation and rehabilitation.” (People v. Hackler, supra, 13
Cal . App. 4th at p. 1058; accord, People v. Delvalle, supra, 26
Cal . App. 4th at p. 879.) As previously discussed, the probation
condition is closely related to the offense of which defendant
was convicted and it serves the interests of reformati on and
rehabilitation by precluding future crimnal conduct.
DI SPCSI TI ON
The judgnment is affirmed. (CERTIFIED FOR PUBLI CATI ON.)

MORRI SON , J.

| concur:

CALLAHAN , J.

10



| concur in the majority opinion, with one exception.

The opinion correctly concludes that California s Conpassionate
Use Act of 1996 does not trunp federal |aw outlawi ng possessi on of
marijuana (21 U S.C. § 844) and, thus, the condition of probation
requiring defendant to conply with federal |aw by not possessing
or using marijuana is a proper exercise of the trial court’s
authority. (See People v. Lent (1975) 15 Cal.3d 481, 486.)

However, the opinion goes on to say, “[e]ven if we were
to disregard federal |aw and eval uate the probation condition based
[solely] on state |law allowi ng for the nedical use of marijuana,
we woul d uphol d the probation condition under the particular facts
of this case.” This is so, the majority concludes, because the
condition prohibiting the possession or use of marijuana is (1)
related to the crinme for which defendant was convicted, cultivation
of marijuana, and (2) is reasonably related to future crimnality,
in that defendant’s history supports a determ nation that, in the
future, he is likely to possess marijuana for nonnedi ci nal purposes.

It seens to nme that, if we consider only California | aw which
permts the cultivation and use of a |imted anobunt of marijuana
for nmedicinal purposes, the condition of probation that prohibits
def endant from possessing or using any marijuana i s not reasonably
related to future crimnality. The People do not contest defendant
suffers fromchronic pain resulting fromcervical and |unbosacra
di sk di sease; that he has “not responded to any of the usual
medi cations prescribed for neuropathic |unbosacral pain”; but

that his painis “relieved by use of cannabis.” Under this



circunstance, if marijuana were not illegal under federal |aw,
| believe that conpelling defendant to forgo possessing and using
the only substance that purportedly has relieved his chronic pain
is not justified by the concern that he will possess narijuana for
nonnedi ci nal purposes in the future. Balancing the evils--chronic
pai n versus the possibility of future possession of marijuana for
pur poses ot her than conpassi onate use—it woul d be unreasonabl e
to bar defendant fromlawfully possessing marijuana for nedicinal
pur poses sinply out of concern that he al so nay possess marijuana
for nonnedi ci nal purposes, a possibility that is adequately
addressed by the threat of future crimnal prosecution.

Thus, | concur in the ngjority opinion only to the extent
it concludes that the condition of probation prohibiting defendant
fromusing or possessing marijuana i s a proper exercise of the
trial court’s authority to grant probation on the condition that

def endant obey all |aws, including federal drug |aws.

SCOTLAND , P.J.




