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In its most recent term, the Sixth Circuit Court of Appeals examined
the validity of tax incentive programs which encourage businesses to re-
main in, expand in, or move to a particular state.! Since the 1980s, many
of these programs have been specifically aimed at persuading businesses
to expand in or locate in particularly impoverished areas of the state
deemed “enterprise zones.”* State policymakers have touted these location
tax incentive programs as essential tools for maintaining and stimulating
business investment, job opportunities, and economic growth.* Economists
and social scientists, however, have been skeptical about the efficacy of
location tax incentive programs; such programs may have little effect on
attracting businesses or increasing job opportunities, but they can be ex-
tremely costly to the state.*

In Cuno v. DaimlerChrysler, Inc.,® the Sixth Circuit brought the consti-
tutionality of these location tax incentives into question, approving some
measures and invalidating others. The court examined whether Ohio’s per-
sonal property tax exemption and franchise tax credit violated the federal
Interstate Commerce Clause and Ohio’s equal protection clause.® The per-
sonal property tax exemption is one of several tax incentives offered through
Ohio’s Enterprise Zone program, which primarily uses tax incentives to
stimulate economic activity in impoverished areas of the state.” The fran-
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cause the contract at question in Cuno was made in 1998, I generally reference the 1998
edition of the Ohio Revised Code Annotated.
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chise tax credit is a tax credit available to businesses throughout the state.?
The franchise tax credit is not technically an incentive offered through
Ohio’s Enterprise Zone program. However, because the franchise tax credit
increases for businesses located in “distressed areas,” it is another benefit to
locating in enterprise zones, which usually also qualify as distressed areas.’
The Sixth Circuit Court of Appeals ultimately upheld Ohio’s personal prop-
erty tax exemption, but it struck down the franchise tax credit.'

Cuno arose out of a 1998 agreement between DaimlerChrysler and the
City of Toledo." DaimlerChrysler agreed to build a new vehicle-assembly
plant in an economically depressed area of Toledo which, according to the
company, represented an investment of $1.2 billion and the creation of
thousands of new jobs.'? In exchange, the State of Ohio, the City of Toledo,
and two local school districts provided DaimlerChrysler with a tax incen-
tive package that included a 13.5% franchise tax credit'® against the busi-
ness’s state franchise tax liability and a ten-year, 100% personal property
tax exemption' for equipment and machinery bought for use at the new
facility.'> The total value of the tax incentive package was estimated at
$280 million.*

A group of individual taxpayers and small business owners sued
DaimlerChrysler, the State of Ohio, the City of Toledo, and a local school
district, claiming that Ohio’s franchise tax credit and the personal prop-
erty tax exemption violated the federal Interstate Commerce Clause and
the Ohio equal protection clause.'” The Plaintiffs were represented by
Peter Enrich, a Northeastern University professor and author of a seminal
article discussing the constitutionality of state location tax incentives.'s

8 OHI0 REV. CODE ANN. § 5733.33(B).

9 OHIO REV. CODE ANN. § 5733.33(C)(2).

10386 F.3d 738 (6th Cir. 2004), reh’g en banc denied (Jan. 18, 2005).

1d. at 741.

21d.

3 1d. The State of Ohio can grant a state franchise tax credit to taxpayers who “pur-
chase[ ] new manufacturing machinery and equipment during the qualified period” as long
as the purchased property is installed in Ohio. /d. Generally, the franchise tax credit is equal to
7.5% of the difference between the taxpayer’s new investment and the host county’s average
new investment. /d. However, if a business purchases machinery and equipment “for use in
specific economically depressed areas,” the franchise tax credit rate increases to 13.5%. Id.
Companies located in enterprise zones are eligible for the franchise tax credit, and in fact,
they are eligible for the higher credit rate, but the franchise tax credit is not a formal com-
ponent of the Enterprise Zone Program. /d.

14 Id. Ohio municipalities are authorized to provide a personal property tax exemption
to companies that “agree[ ] to establish, expand, renovate, or occupy a facility and hire new
employees, or preserve employment opportunities for existing employees” in areas desig-
nated as enterprise zones. Id. Unilaterally, a municipal authority can grant an exemption for
75% of the value of new personal property purchased during a ten-year period, but where the
municipal authority seeks an exemption exceeding 75%, it must obtain the consent of the
school districts whose property tax base would be reduced. /d.

15

i

17 Cuno v. DaimlerChrysler, Inc., 154 F. Supp. 2d 1196, 1198 (N.D. Ohio, 2001).

18 See Peter Enrich, Saving the States from Themselves: Commerce Clause Constraints
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Initially, the Plaintiffs filed suit in the Lucas County Court of Common
Pleas in Toledo, Ohio," but the Defendants removed the case to federal
district court based on the federal constitutional claims in the Plaintiffs’
complaint.?

The district court initially dismissed without prejudice the Plaintiffs’
claims against the State of Ohio, basing its decision on sovereign immu-
nity grounds.? It then examined the motions to dismiss the claims made
against the remaining Defendants in which the Plaintiffs argued that the
Ohio tax incentives violated the Ohio equal protection clause and the federal
Interstate Commerce Clause.? First, in examining the tax incentives un-
der Ohio’s equal protection clause, the district court found that both with-
stood rational basis review.? It held that the purpose of the credits was
“to encourage industrial investment and development in Ohio, particularly in
economically troubled areas,” and that the tax incentives under question
were thus rationally related to that purpose.** Next, the district court held
that neither tax incentive ran afoul of the federal Interstate Commerce
Clause.” Tt distinguished the tax incentives from two types of tax schemes
found unconstitutional by the Supreme Court: those that effectively place
a tariff on interstate commerce, and those that increased a business’s tax
burden based on increased activity in another state.’® Because they applied to
property located in and used within the state, the district court held that the
Ohio tax incentives did not function as tariffs. It also found that the value
of these incentives was not linked to a business’s level of out-of-state com-
merce.?”’

The Sixth Circuit affirmed the district court’s dismissal of the Plain-
tiffs’ claims under the Ohio equal protection clause,” and it also affirmed
the district court’s holding that the personal property tax exemption with-
stood challenge under the Interstate Commerce Clause.” However, the
court held that the state’s franchise tax credit unconstitutionally discrimi-
nated against interstate commerce.*® While the court has enjoined appli-
cation of the franchise tax credit, it has stayed an order to allow the Defen-
dants to file a petition for a writ of certiorari to the Supreme Court.*!
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28 Cuno v. DaimlerChrysler, Inc., 386 F.3d 738, 748-49 (6th Cir. 2004).

2 Id. at 748.
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31 The Plaintiffs filed their petition for a writ of certiorari on April 18, 2005. The De-
fendants’ response is due on May 20, 2005. See http://www.supremecourtus.gov/docket/04-
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In affirming the district court’s holding that both the state franchise
tax credit and the local personal property tax exemption withstood chal-
lenge under the Ohio equal protection clause,* the court applied rational
basis review. It did so because the tax credits were granted based on loca-
tion and therefore did not implicate a suspect class or a fundamental right.?
The court found that Ohio had a legitimate purpose in “revitalizing eco-
nomically troubled areas in order to eliminate problems frequently associ-
ated with urban blight” and that the tax incentives, which were structured
to encourage business to locate or expand in economically depressed ar-
eas, were rationally related to this interest.* It also distinguished the Ohio
tax incentive programs from other state tax schemes that violated the federal
Equal Protection Clause, which the court described as the functional equiva-
lent of the Ohio equal protection clause.*

In analyzing the Plaintiffs’ federal Interstate Commerce Clause claims,
the Sixth Circuit first provided an overview of Dormant Commerce Clause
doctrine.*® The federal Interstate Commerce Clause entrusts the power to
regulate interstate commerce to Congress alone.’” Where Congress has not
exercised this power, it lies dormant, but the Dormant Commerce Clause
nonetheless places some limits on state action, including levying taxes,
that affect interstate commerce.* Generally, the Dormant Commerce Clause
allows states to levy taxes on interstate commerce, but only if:

1. the activity taxed has a substantial nexus with the taxing state;

2. the tax is fairly apportioned to reflect the degree of activity that
occurs within the state;

3. the tax does not discriminate against interstate commerce; and

4. the tax is fairly related to benefits provided by the state.”

1407.htm (last visited May 2, 2005).

32 Cuno, 386 F.3d at 749.

3 1d. at 748.

#1d. at 748—49.

3 See id. at 749 (citing Metro. Life Ins. Co. v. Ward, 470 U.S. 869 (1985) (holding that
Alabama could not impose lower tax rates on domestic insurance companies in order to
promote the domestic insurance industry)); Allegheny Pittsburgh Coal Co. v. County Comm’n
of Webster County, 488 U.S. 336, 343-44 (1989) (holding that imposition of differential
property tax rates based on last sale price did not serve legitimate purpose of “assess[ing]
properties at current value”); Hooper v. Bernalillo County Assessor, 472 U.S. 612 (1985)
(holding that linking tax exemption for veterans to period of residence in the state did not
serve legitimate purpose of encouraging veterans to relocate to the state and of repaying
veterans for service).

% Cuno, 386 F.3d at 742.

37 U.S. ConsT. art. I, § 8, cl. 3.

3 Cuno, 386 F.3d at 742.

¥ Id. (citing Complete Auto Transit v. Brady, 430 U.S. 274, 279 (1977)).
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In Cuno, all parties agreed that the tax incentives provided to Daim-
lerChrysler had a substantial nexus with Ohio; they were correlated to the
degree of activity in Ohio; and they were related to the benefits conferred
by the state.*” Thus, the only contested issue in Cuno was whether the fran-
chise tax credit and the personal property tax exemption discriminated
against interstate commerce.*!

The Cuno court acknowledged that the Supreme Court has not devel-
oped a precise test for determining when a state tax scheme unconstitu-
tionally discriminates against interstate commerce.*> Nonetheless, it stated
that under the Supreme Court’s jurisprudence, a state tax scheme seems
to run afoul of the Dormant Commerce Clause in two situations: (1) where
the tax scheme is facially discriminatory against interstate commerce or
(2) where, based on “a sensitive, case-by-case analysis of purposes and
effects,” the tax scheme effectively discriminates against interstate com-
merce by “providing a direct commercial advantage to local business.”*
Where a court finds that a tax scheme is discriminatory, it is unconstitu-
tional unless “‘it advances a legitimate local purpose that cannot be ade-
quately served by reasonable nondiscriminatory alternatives.”*

The Sixth Circuit held that the Ohio franchise tax credit violated the
Interstate Commerce Clause. The decision largely relied on Supreme Court
jurisprudence “invalidating tax schemes that encourage the development
of local industry by imposing greater burdens on economic activity tak-
ing place outside the state.”*® The court recognized that the state fran-
chise tax credit did not facially discriminate against interstate commerce
because it was available to in-state as well as out-of-state companies.*®
Nonetheless, it found that the credit reduced a business’s Ohio franchise
tax liability if it placed new equipment in Ohio, but not if it placed the
equipment elsewhere. As a consequence, the franchise tax credit created
incentives for increased activity in Ohio and burdened those companies

40 See id.

4 Id. at 743.

“2d.

#1d. (quoting W. Lynn Creamery v. Healy, 512 U.S. 186, 201 (1994)); Bacchus Im-
ports, Ltd. v. Dias, 468 U.S. 263, 272 (1984).

“ Cuno, 386 F.3d at 743 (quoting New Energy Co. of Ind. v. Limbach, 486 U.S. 269,
278 (1988)).

4 See id. at 743—-46 (citing Boston Stock Exch. v. State Tax Comm’n, 429 U.S. 318
(1977) (holding New York tax scheme that applied a lower tax rate to securities sales con-
ducted in-state versus those conducted out-of-state violated the Interstate Commerce Clause));
Westinghouse Elec. Corp. v. Tully, 466 U.S. 388 (1988) (holding New York tax credit that
increased with increased exports from New York and decreased with increased exports
from another state violated the Interstate Commerce Clause); Maryland v. Louisiana, 451
U.S. 725 (1981) (holding Louisiana tax scheme violated the Interstate Commerce Clause
where it provided companies with tax credits for extracting natural gas in Louisiana that
offset the companies’ state severance tax liability).

4 Cuno, 386 F.3d at 743.
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with Ohio tax liability that decided to expand their operations and install
new equipment outside the state.

In finding the franchise tax credit unconstitutional, the Sixth Circuit
disagreed with the Defendants’ contention that the Supreme Court’s In-
terstate Commerce Clause precedents should be more narrowly construed.*®
First, the court rejected the argument that tax credits only violate the In-
terstate Commerce Clause where they either “function like [ ] tariff[s] by
placing a higher tax upon out-of-state business or products” or “penalize
out-of-state economic activity by relying on both the taxpayer’s in-state and
out-of-state activities to determine the taxpayer’s effective tax rate.”* Such a
rule, in the court’s view, would prohibit tax schemes that affirmatively bur-
den interstate commerce while allowing tax incentives meant to benefit in-
state activity. As a result, it relied on a distinction that was “tenuous” in
light of the Supreme Court’s jurisprudence.>

Second, the court rejected the Defendants’ attempt to analogize the
franchise tax credit to a subsidy.’’ The court conceded that the effect of
the franchise tax credit was the same as a subsidy for capital investments
in economically depressed areas.> Nonetheless, as the court saw it, the Su-
preme Court treated these methods for spurring in-state economic growth
differently in its Commerce Clause jurisprudence since tax incentives
“involve[ ] state regulation of interstate commerce through its power to
tax,” whereas subsidies do not require states to enter the field of interstate
commerce.” Interestingly, the court acknowledged that Ohio’s goal of “at-
tract[ing] industry to economically depressed areas” is legitimate,’* but it
never squarely addressed whether Ohio had reasonable, nondiscrimina-
tory alternatives available for achieving this goal. Although the court did
not speak clearly on this point, its comparison of the tax incentives in ques-
tion to pure subsidies indicates that pure subsidies would be a reason-
able, nondiscriminatory alternative.” In fact, it seems that pure subsidies
would provide a reasonable alternative even where they are not politically
viable.*

While finding the franchise tax credit unconstitutional, the Sixth Circuit
held that the personal property tax exemption withstood challenge under
the Interstate Commerce Clause.”” The court stated that conditional tax

47 See id.

4 See id. at 745-46.

Y Id. at 745.

0 See id.

SH1d. at 746.

2 See id.

3 1d.

*1d.

55 See id.

% See New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 278 (1988) (“Direct subsidi-
zation of domestic industry does not ordinarily run afoul of that prohibition; discrimina-
tory taxation of out-of-state manufacturers does.”).

57 See Cuno, 386 F.3d at 748.
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exemptions are constitutional where the conditions “are related to the use
or location of the property itself” and do not result in discrimination against
interstate commerce by requiring the taxpayer in question “to engage in
another form of business” or maintain a “specified economic presence” in
the state.® Conditions attached to the Ohio personal property tax exemp-
tions—that the purchased property be located and used in a specified area
and that the business maintain employees—were not unconstitutional be-
cause they were related to the property itself and did not burden interstate
commerce.”

The Sixth Circuit initially stated that the personal property tax ex-
emption did not facially discriminate against interstate commerce.®® The
court rejected the Plaintiffs’ attempts to equate the personal property tax
exemptions in question with similar tax exemptions that had been found
facially discriminatory by other courts.®' The tax exemptions in those cases
required taxpayers to show a preference for in-state activity while the
Ohio personal property tax exemption, according to the court, did not re-
quire recipients of the exemption to use in-state suppliers, contractors, or
workers. Therefore, it was not unconstitutional.®?

The Sixth Circuit was also not persuaded by the Plaintiffs’ claim that
the personal property tax exemption, like the franchise tax credit, would
have the same discriminatory effect on interstate commerce.% The court,
adopting the reasoning of an article by Professors Walter Hellerstein and
Dan Coenen of the University of Georgia, found that the personal prop-
erty tax exemption lacked two qualities of discriminatory tax incentives
and therefore passed constitutional muster.

The court first noted that the personal property tax exemption did not
implicate the coercive taxing power of the state and therefore did not have a
discriminatory impact on companies that decide to locate or expand out-
side Ohio.* Specifically, the personal property tax is only levied on a busi-
ness that is located in Ohio.® Therefore, if a business locates in Ohio, it can

B Id. at 746-47.

¥ See id. at 747.

0 Id.

6 Id. (citing Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564
(1997) (holding that property tax exemption for charitable organizations that excluded organi-
zations run principally for nonresidents violated the Interstate Commerce Clause)); Pelican
Chapter, Associated Builders & Contractors, Inc. v. Edwards, 128 F.3d 910 (5th Cir. 1997)
(holding tax exemption unconstitutional under the Interstate Commerce Clause because it
required taxpayer to give preference to in-state manufacturers, suppliers, and workers).

02 See Cuno, 386 F.3d at 747. Specifically, the Ohio Code only requires that the enter-
prises receiving these property incentives agree to operate a facility in the designated area and
hire new employees or maintain current employees. OHIO REvV. CODE ANN. §§ 5709.62(C)—
(C)(1) (Anderson 1998).

0 See Cuno, 386 F.3d at 747 (relying on Walter Hellerstein & Dan T. Coenen, Com-
merce Clause Restraints on State Business Development Incentives, 81 CORNELL L. REv.
789, 806-09 (1996)).
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receive the exemption and reduce its personal property tax liability, but if
it decides to locate in another state, it does not incur Ohio personal prop-
erty tax liability, and it consequently does not feel the loss of the tax credit.*
In contrast, the franchise tax credit reduces franchise tax liability, an amount
which is tied to a business’s total business in Ohio, not simply the business
conducted at the location of a new or rehabilitated facility.’” Hence, if a
business decides to locate in another state, it will incur higher Ohio fran-
chise tax liability than if it decided to locate in Ohio.%® According to the
court, where a business foregoes the property tax credit, it incurs no Ohio
personal property tax liability, and “any discriminatory treatment between a
business that invests in Ohio and one that invests out-of-state cannot be
attributed to the Ohio tax regime or its failure to reduce current property
taxes.”® On the other hand, where a business foregoes the franchise tax
credit by locating in another state, it will most likely still have Ohio fran-
chise tax liability. This, states the Sixth Circuit, creates a disparity in tax
liability between businesses that do and do not decide to locate or expand in
Ohio that is due directly to the franchise tax credit scheme.”

The Sixth Circuit then applied the “internal consistency test” to the
personal property tax exemption, a test which examines the consequences
of a hypothetical scenario in which every state adopted the same exemp-
tion.”" It concluded that under these circumstances, companies would pay
no personal property taxes regardless of where they decided to locate, and as
a result, all companies in interstate commerce would be treated equally.”
Therefore, according to the court, “businesses that desire to expand are nei-
ther discriminated against nor pressured into investing in Ohio.””® Under
this test, the court found that the personal property tax exemption did not
run afoul of the federal Interstate Commerce Clause.”

Ultimately, the Sixth Circuit distinguishes constitutional and uncon-
stitutional location tax incentives based on whether or not they implicate
the “coercive taxing power.”” As a result, the Sixth Circuit’s opinion in
effect means that tax incentive programs that only require a business to
locate in a particular city or state will likely be found constitutional.” In con-
trast, tax incentive programs that contain accountability measures with more
stringent requirements will be held unconstitutional.”

% JId.

7 See id. at 743-46.
8 See id.

© Jd.

70 See id.

M Id. at 748.

21d.

B1d.

74 See id.

5 1d. at 747.

% See id.

7 See infra text accompanying notes 131-137.
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These implications of the Cuno decision become evident when one
compares the Ohio personal property tax exemption to other tax incen-
tives offered through the Ohio Enterprise Zone program. The personal prop-
erty tax exemption offered through the Ohio Enterprise Zone program sur-
vived Dormant Commerce Clause scrutiny because it simply required a
business to locate in an enterprise zone and aspire toward set goals for eco-
nomic activity and job creation.”® However, most of Ohio’s other Enterprise
Zone tax incentives would likely be found unconstitutional because they
require businesses to meet such goals.

Initially, it is important to understand how the Ohio Enterprise Zone
program operates. The program aims to stimulate development in economi-
cally depressed areas of Ohio and to create or preserve employment op-
portunities within the state.” A municipal authority, with the approval of
the Ohio Department of Development, can designate an area as an enter-
prise zone if it meets at least two of eight characteristics indicating that
the area is economically depressed.*® A municipal authority can then seek
proposals from companies that wish to enter into an agreement with the
locality to do business in the enterprise zone area in exchange for certain
tax benefits.®! Proposals must include estimates of new employees who will
be hired or current employees who will be retained within the enterprise
zone; estimates of the total amount of wages and benefits to be paid to these
employees; and estimates of the amount to be invested to “establish, ex-
pand, renovate, or occupy a facility,” including investments in real and
personal property.®? If the municipal authority finds that the business is
qualified to create and preserve jobs and promote economic development,

78 See Cuno, 386 F.3d at 741, 747.

7 OH10 REV. CODE ANN. §§ 5709.61, 5709.671 (Anderson 1998).

80 OHIO0 REV. CODE ANN. §§ 5709.62(A), 5709.61(A)(1)(a)—(h) (Anderson 1998). The
characteristics that can qualify an area for enterprise zone designation include (1) location
in an area designated as a “central city of a metropolitan statistical area” by the federal
Office of Management and Budget; (2) location in an Appalachian region; (3) the average
rate of employment is equal to at least 125% of the average unemployment rate for the
State of Ohio; (4) the area has several vacant or demolished structures on which taxes are
delinquent and designation of the area as an enterprise zone would likely reduce the va-
cancy or demolition rate or rate of tax delinquency; (5) the population of all census tracts
within the area has decreased at least 10% between 1970 and 1990; (6) at least 51% of the
residents of the area have incomes of less than 80% of the median income of the municipal
corporation or corporations in which the area is located; (7) the area contains abandoned
industrial spaces; (8) the area is located within one or more school districts the income-
weighted capacity of which is less than 70% of the average income-weighted tax capacity
of all school districts in the state. See OH1O0 REvV. CODE ANN. § 5709.61(A)(1)(a)—(h) (Ander-
son 1998).

81 OH10 REV. CODE ANN. § 5709.62(B) (Anderson 1998). Note that counties are also
authorized to designate areas that are part of more than one municipality or are located in
unincorporated land as enterprise zones. OHIO REV. CODE ANN. § 5709.63 (Anderson 1998).
These county-designated enterprise zones operate almost exactly like municipality-designated
enterprise zones. OHIO REv. CODE ANN. § 5709.62(B) (Anderson 1998).

82 OHI10 REV. CODE ANN. § 5709.62(B) (Anderson 1998).
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it can enter into an enterprise zone agreement.® The business agrees to
“establish, expand, renovate, or occupy a facility” and hire new employ-
ees or preserve employment opportunities.3

The municipality, in return for the business’s efforts, agrees to pro-
vide the personal property tax exemption analyzed in Cuno.% The busi-
ness can obtain a personal property tax exemption for (1) a certain amount
of personal property bought for use in the enterprise zone area or (2) the
increase in the assessed value of the real property constituting the project
site.’ The property tax exemption is normally limited to 75% of the speci-
fied property for up to ten years, but the exemption can be increased to
100% of the specified property, as happened in Cuno, with the consent of
affected school districts.®” Although not required, companies may agree to
give preference to residents of the enterprise zone relative to residents of
other parts of Ohio.®

Additionally, where a business has entered an agreement with a mu-
nicipal authority to do business in an enterprise zone, it can also apply
yearly for a tax incentive qualification certificate.®” In order to obtain this
certificate, the business must prove that it has actually “established, ex-
panded, renovated, or occupied” a facility according to its agreement with
the municipality;* that it has hired new employees of whom at least 25%
must be members of certain populations living within the enterprise zone
itself or the county in which the enterprise zone is located;”' that the
number of positions attributable to the business in the enterprise zone ex-
ceeds the number of positions attributable to the business in the state for
the last calendar year;* and that the enterprise has not closed or reduced
employment at any location within Ohio for the purpose of “establishing,
expanding, renovating, or occupying” a facility in an Ohio enterprise zone.*

8 OHI1O REV. CODE ANN. § 5709.62(C) (Anderson 1998).

8 Id.

85 Id.; Cuno v. DaimlerChrysler, Inc., 386 F.3d 738, 741 (6th Cir. 2004).

8 OHIO REV. CODE ANN. § 5709.62(C) (Anderson 1998).

87 0On10 REV. CODE ANN. § 5709.62(D) (Anderson 1998); Cuno, 386 F.3d at 741.

8 OHIO REV. CODE ANN. § 5709.62(J) (Anderson 1998).

8 OH10 REV. CODE ANN. § 5709.64(A) (Anderson 1998).

% OHI1O REV. CODE ANN. § 5709.64(A)(1) (Anderson 1998).

°' OH10 REV. CODE ANN. § 5709.64(2)(a)—(e) (Anderson 1998). Specifically, 25% of
the new employees hired must fall into one of five categories. Id. This includes one-year
residents of enterprise zones located in the county where the enterprise zone in question is
located. OHIO REV. CODE ANN. § 5709.64(2)(e) (Anderson 1998). Additionally, this includes
persons who have resided for at least six months in the county in which the enterprise zone
is located who are also: (1) unemployed persons; (2) “Jobs Training Partnership Act” eligi-
ble employees; (3) participants of the Ohio Works First program or the prevention, reten-
tion, and contingency program or recipients of general assistance, disability benefits, or unem-
ployment compensation; or (4) handicapped persons. OHI0 REv. CODE ANN. § 5709.64(2)(a)—
(d) (Anderson 1998).

92 OHI10 REV. CODE ANN. § 5709.64(3) (Anderson 1998).

9 OHI10 REV. CODE ANN. § 5709.64(4) (Anderson 1998).
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If a business meets these requirements, the business is entitled to ad-
ditional tax benefits for the taxable year. First, the business is entitled to
reduce its “property factor” and “payroll factor” for assets bought and wages
paid in connection with the facility located in the enterprise zone.** These
factors are used to determine what portion of a business’s income is tax-
able income in Ohio, and ultimately, to calculate the business’s Ohio fran-
chise tax liability.” Next, the business is entitled to obtain tax credits for
amounts paid for child care and training for certain qualifying employees.*

Finally, a business that has entered an agreement with a municipal
authority in order to do business in an enterprise zone is also eligible for
an employment tax credit certificate every calendar year.”” In order to qual-
ify for this certificate, the enterprise must have “established, expanded,
renovated, or occupied” a facility according to its agreement with the mu-
nicipality.”® The business cannot have “closed or reduced employment at
any place of business in this state within the twelve months preceding
application,” unless the municipal authority allowed the business to do so; in
that case, the business must have “hired new employees equal in number
to not less than fifty per cent of the total number of employees employed
by the enterprise at other locations in this state on that date.”” If a busi-
ness meets both these criteria, it is entitled to a non-refundable employee
tax credit of up to one thousand dollars for each eligible employee hired.'®

When examined within the context of the Ohio Enterprise Zone pro-
gram as a whole, the personal property tax exemption survived constitu-
tional challenge precisely because businesses needed only to locate to an
enterprise zone community in order to obtain the exemption.'”! To obtain
the personal property tax exemption, a business must provide “estimates”
regarding how much investment and how many jobs a facility located in
an enterprise zone will generate.'” However, it must only agree to estab-
lish the proposed facility and agree to create new jobs or maintain job
opportunities generally;'® there is no requirement that the business actu-
ally meet its goals in order to obtain the personal property tax exemption.'*

% OHIO REV. CODE ANN. §§ 5709.65(A)(1)—(3) (Anderson 1998).

% See OHI10 REV. CODE ANN. §§ 5733.05(B)(2)(a)—(b) (Anderson 1998).

% OHIO REvV. CODE ANN. §§ 5709.65(A)(4)—(5) (Anderson 1998). The qualified em-
ployees are those listed at OH10 REV. CODE ANN. §§ 5709.64(2)(a)—(e) (Anderson 1998).

°7OHIO REV. CODE ANN. § 5709.66(A) (Anderson 1998).

% OHIO REV. CODE ANN. § 5709.66(A)(1) (Anderson 1998).

% OHIO REV. CODE ANN. § 5709.66(A)(2) (Anderson 1998).

10 OH10 REV. CODE ANN. § 5709.66(B)(1) (Anderson 1998). For the purposes of this
section, an eligible employee means an individual who has resided for at least one year in
the county in which the facility is located and who was a participant in the Ohio Works First
program; the prevention, retention, and contingency program; or a recipient of general assis-
tance.

101 See OHIO REV. CODE ANN. §8§ 5709.61-5671 (Anderson 1998); Cuno v. Daimler-
Chrysler, Inc., 386 F.3d 738, 746—47 (6th Cir. 2004).

102 §ee OHIO REV. CODE ANN. § 5709.62(C)(1) (Anderson 1998).

103 See id.

104 See id.
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A business is also not required to hire residents of the enterprise zone or
even Ohio residents, although the business can agree, but is not obligated, to
give preferences to residents of the proposed enterprise zone area relative
to other residents of Ohio.!® Ultimately, the personal property tax exemption
provides no guarantee of sustained economic development in the enterprise
zone or job opportunities for residents of the area.'® Instead, states and
municipalities rely on the hope that the enterprise’s presence will lead to
hiring of local residents, purchasing of local goods, and contracting with
other local businesses, even though these “trickle-down effects” do not
necessarily eventuate.'” Thus, the Sixth Circuit could quite easily find the
personal property tax exemption constitutional because it did not coerce
companies to engage in other in-state activity to obtain the personal property
tax exemption.'®

In contrast, both the tax incentives available through the tax incen-
tive qualification certificate [hereinafter “certificate incentives”] and the
employment tax credit certificate [hereinafter “employment tax credit”]
are suspect under Cuno’s analysis of discriminatory tax incentives.'” These
tax incentives are not facially discriminatory against interstate commerce
as they are equally available to in-state and out-of-state companies that
have facilities located in Ohio enterprise zones.'"° However, under the Sixth
Circuit’s analysis, these tax incentives would be considered to have a dis-
criminatory effect on interstate commerce precisely because they require
businesses to achieve various economic development goals, particularly
with regard to hiring low-income residents of the area.'"!

First, both the certificate incentives and the employment tax credit un-
der the Ohio Enterprise Zone program would likely run afoul of Cuno be-
cause they require businesses to maintain a certain level of economic activ-
ity in Ohio and because they require businesses to hire at least some Ohio
residents.!"? Businesses applying for the certificate incentives or the em-

105 See OHIO REV. CODE ANN. § 5709.62(J) (Anderson 1998).

106 DaimlerChrysler is an excellent case in point. When DaimlerChrysler entered its
1998 enterprise zone agreement with the City of Toledo, it stated that it would build the
plant for its new Jeep model in the zone, and it claimed that building the new plant would
preserve 4900 jobs for the Toledo area. When the plant opened in 2001, it had so much
automated machinery, the value of much of which was probably exempted from taxation
under the personal property tax exemption, that the business only needed 2100 workers for
the facility. See Gideon Kanner, The New Robber Barons, NAT’L L.J., May 21, 2001, at
A19.

107 See id.

108 See Cuno v. DaimlerChrysler, Inc., 386 F.3d 738, 746—47 (6th Cir. 2004).

10 See OHIO REV. CODE ANN. §§ 5709.64, 5709.66 (Anderson 1998); Cuno, 386 F.3d at
743-48.

110 See OHIO REV. CODE ANN. §§ 5709.64, 5709.66 (Anderson 1998); Cuno, 386 F.3d at
743.

11 See OHIO REV. CODE ANN. §§ 5709.64, 5709.66 (Anderson 1998); Cuno, 386 F.3d at
743-48.

112 See OHIO REV. CODE ANN. §§ 5709.64, 5709.66 (Anderson 1998); Cuno, 386 F.3d at
746-47.
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ployment tax credit must “establish, expand, renovate, or occupy” the
facility within the enterprise zone.'"* This means that a certain level of
economic activity is mandatory to obtain the certificates. Both the certificate
incentives and the employment tax credit are also linked to hiring Ohio
residents.!* For the certificate incentives, an employer must have hired
new employees of whom 25% must be either residents of the enterprise
zone itself or be unemployed, underemployed, or disabled residents of
the county in which the enterprise zone is located.''> For the employment
tax credit certificate, the business cannot have closed or reduced employ-
ment at any place of business in Ohio unless it has hired a certain number
of new employees at the facility located in the enterprise zone.''® Further,
the business can only obtain the credit for “eligible employees.”!!'” These
requirements are meant to ensure that the business actually honors its
commitment to developing the enterprise zone area and to creating em-
ployment opportunities for low-income individuals in the area.''s However,
because the incentives are tied not only to locating in the enterprise zone,
but also to making continuing business decisions in favor of investment
and hiring within the area, Cuno indicates that these requirements unduly
burden interstate commerce by coercing business to “maintain a specified
economic presence” in Ohio."?

Second, most of the tax incentives available through the tax incen-
tive qualification certificate and the employment tax credit certificates are
tied to a company’s overall business in the state, not simply the activity tak-
ing place within the enterprise zone, and therefore, they are arguably even
more discriminatory than the Ohio franchise tax credit.'” The tax incen-
tive qualification certificate entitles a business to four tax benefits: (1) exclu-
sion of an increase in property values at the enterprise zone facility site from
the “property” tax numerator factor; (2) the exclusion of certain wages paid

113 OnI10 REV. CODE ANN. §§ 5709.64(A)(1), 5709.66(A)(1) (Anderson 1998).

114 See OH10 REV. CODE ANN. §§ 5709.64(A)(2), 5709.66(A)(2) (Anderson 1998).

115 OH10 REV. CODE ANN. §§ 5709.64(A)(2)(a)-(h) (Anderson 1998).

116 OH10 REV. CODE ANN. § 5709.66(A)(2) (Anderson 1998).

170H10 REV. CODE ANN. § 5709.66(B)(2) (Anderson 1998). “Eligible employees” are
defined as residents of the county in which the enterprise zone is located who have partici-
pated in certain work programs or have received general assistance. OH1I0 REv. CODE ANN.
§ 5709.66(B)(2)(a) (Anderson 1998).

118 See OHIO REV. CODE ANN. §§ 5709.64, 5709.66 (Anderson 1998).

119 Cuno v. DaimlerChrysler, Inc., 386 F.3d 738, 746-47 (6th Cir. 2004). Neither the
franchise tax credit nor the property tax exemption required a specified level of economic
activity in Ohio or a certain level of hiring in the state; therefore, the Sixth Circuit did not
squarely address this issue. Nonetheless, the court, in discussing two unconstitutional property
tax exemption schemes that required preferences serving or hiring in-state residents, indi-
cated that such requirements would be suspect under Interstate Commerce Clause prece-
dents. See id. at 747 (citing Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S.
564 (1997)); Pelican Chapter, Associated Builders & Contractors, Inc. v. Edwards, 128 F.3d
910 (5th Cir. 1997).

120 See OHIO REV. CODE ANN. §§ 5709.64, 5709.66 (Anderson 1998); Cuno, 386 F.3d
at 743-46.
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at the enterprise zone facility from the “payroll” tax numerator factor;
(3) a tax credit for providing day care to qualified employees; and (4) a tax
credit for providing training to qualified employees.'*! The “property” and
“payroll” numerators determine the amount of a business’s property and
payroll that is attributable to the business’s total economic activity in Ohio,
not simply its economic activity in the enterprise zone. Therefore shrinking
the numerator reduces a business’s total Ohio tax liability.'”> Because these
incentives decrease a business’s tax liability if it expands economic activ-
ity in the enterprise zone but increase the business’s tax liability if it
conducts the same activity out-of state, they function like the franchise
tax credit and would therefore be unconstitutional under Cuno’s rationale.'*

The day care and training tax credits are more difficult to evaluate
under Cuno’s rationale. Like the franchise tax credit, these tax credits reduce
a business’s tax liability if they provide day care and training to certain
Ohio residents employed at the facility located in an Ohio enterprise zone,
and they are not available if a business provides these benefits to employ-
ees in other states.'” However, the credits essentially reimburse the busi-
ness for outlays on day care and training for employees at the enterprise
zone site itself. The credits would not be available unless the business
actually spent money on these programs.'” Therefore, it is possible that
the day care and training tax credits would survive scrutiny under the Sixth
Circuit’s analysis in Cuno because they are sufficiently tied to the locality
and because the credits function more as a partial reimbursement mecha-
nism for outlays on training and day care than as traditional tax credits.'?

Finally, the employment tax credit would almost certainly be uncon-
stitutional under Cuno.'” If a business fulfills the requirements for the
employment tax credit, it is entitled to a credit for each “eligible employee”
that can be used to offset the business’s total tax liability.'”® Because this
tax incentive encourages companies to hire Ohio residents in order to reduce
their already existing Ohio tax liability, it parallels the Ohio franchise tax
credit and is therefore unconstitutionally discriminatory against interstate
commerce.'?

12 OH10 REV. CODE ANN. § 5709.65 (Anderson 1998). The qualified employees are those
listed in OHI10 REV. CODE ANN. §§ 5709.64(2)(a)—(e) (Anderson 1998).

122 See OHI10 REV. CODE ANN. § 5709.65 (Anderson 1998).

123 See OHIO REV. CODE ANN. § 5709.65(1)—(3) (Anderson 1998); Cuno, 386 F.3d at
743-46.

124 See OHI10 REV. CODE ANN. § 5709.65(4)—(5) (Anderson 1998); Cuno, 386 F.3d at
743-46.

125 See OHIO REV. CODE ANN. § 5709.65(4)—(5).

126 See id.; Cuno, 386 F.3d at 742-48.

127 See OHIO REV. CODE ANN. § 5709.66(B)(1) (Anderson 1998); Cuno, 386 F.3d at
742-48.

128 “Eligible employees” are defined as residents of the county in which the enterprise
zone is located who have participated in certain work programs or received general assis-
tance. OHIO REV. CODE ANN. § 5709.66(B)(2)(a) (Anderson 1998).

129 See OHIO REV. CODE ANN. § 5709.66(B)(2)(a) (Anderson 1998); Cuno, 386 E.3d at
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As demonstrated by applying the Sixth Circuit’s analysis to Ohio’s
Enterprise Zone program as a whole, Cuno affirms the constitutionality
of location tax incentives that simply require businesses to locate in the
state or area, but it casts serious doubt on the constitutionality of location
tax incentives that incorporate accountability mechanisms. Ultimately, this is
due to the fact that in practical terms, the Sixth Circuit’s decision stakes a
middle ground. It did not find that all location tax incentives discrimi-
nated against interstate commerce,'** nor did it find that location tax in-
centives are almost always permissible exercises of state taxing power.'!
Doctrinally, the Sixth Circuit interpreted Supreme Court precedent to pro-
hibit state tax incentives that implicate the coercive taxing power of the
state.'” Practically, this meant that tax incentive programs in the Sixth Cir-
cuit with no strings attached are constitutional, but tax incentive programs
with accountability mechanisms will not pass constitutional muster.

There are several states that have enterprise zone tax incentive programs
that may be susceptible to constitutional scrutiny after Cuno.'*® The Cuno

743-46.

130 See Cuno, 386 F.3d at 746-47.

Bl See id. at 747.

132 See id.

133 See, e.g., ALA. CODE §§ 41-23-24(c), 41-23-26, 41-23-30 (2005); ArIZ. REV. STAT.
§§ 20-224.03, 20-837, 20-1010, 20-1060, 20-1097.07, 41-1525(A)(2)—(3), 41-1525, 41-
1525.01, 42-12008, 43-1074, 43-1161 (2005); ARK. CODE ANN. §§ 15-4-1702 to 15-4-
1708, 26-53-132 (Michie 2005); CaL. REv. & Tax. CopE §§ 17053.70, 17268, 17276.1,
17276.2, 17276.4, 17276.5, 23612.2, 23622, 23622.5, 23622.7, 24356.5, 24356.7, 24384.5,
24416.1, 24416.2, 24416.4, 24416.5, 24416.6 (West 2005); CoLo. REv. STAT. §§ 39-30-103.5,
39-30-104, 39-30-105, 39-30-105.5, 39-30-105.6, 39-32-105, 39-30-106, 39-30-107.5
(2005); ConNN. GEN. STAT. §§ 12-81(59), 12-81(60), 12-81(70), 12-81(72), 12-81k, 12-94c,
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Comp. STAT. 5/203, 105/12, 110/12, 115/12, 120/1d to 120/1f, 120/1j, 120/1j.1, 120/1n,
120/5k, 200/18-170, 5/201(f)-(g) (2005); IND. CODE §§ 4-4-6.1-1.3, 4-4-6.1-2.5, 6-1.1-12-
40, 6-1.1-20.8, 6-2.5-4-5, 6-3-2-7, 6-3-3-10, 6-3.1-7-1 to 6-3.1-7-6, 6-3.1-10-1 to 6-3.1-10-
9 (2005); ITowa CopE §§ 15.332, 15.333A, 15.335, 15A.9, 15E.192, 15E.193, 15E.193A,
15E.193B, 15E.193C, 15E.196, 422.33(5), 403.6, 404.3, 404A.1 (2005); Ky. REV. STAT. ANN.
§8§ 154.45-090, 154.690 (Banks-Baldwin 2005); LA. REv. STAT. ANN. §§ 51:1784(C), 51:1787
(West 2005); Mp. CopE ANN., ProP.-GEN. § 9-103 (2005); Mp. CopE ANN., TAX-GEN.
§§ 10-205, 10-702 (2005); MicH. Comp. Laws §§ 125.2103, 125.2114, 125.2114a, 125.2115,
125.2120, 125.2120a, 125.2121c¢, 205.54j, 207.771, 207.774, 207.779(10), 208.37a (2005);
MINN. STAT. §§ 273.13, 469.171 (2005); Miss. CoDE ANN. § 27-65-101 (2005); Mo. REv.
StaTt. §§ 135.110, 135.215, 135.220, 135.225, 135.235, 135.247, 135.535, 135.1078,
273.1398(4), 447.708, 469.171 (2005); NEB. REV. STAT. §§ 77-27,188(3), 192 (2005); N.J.
STAT. ANN. §§ 40A:12A-53, 52:27H-76, 52:27H-78, 52:27H-79, 54:27H-80, 52:27H-86,
54:32B-8.22 (West 2005); N.M. STAT. ANN. §§ 7-2-18.4, 7-2A-1, 7-36-3.2, 5-9-6 (Michie
2005); N.Y. Tax Law §§ 15, 19, 209-b, 210, h. 50a, 485-¢, 606, 1119, 1456, 1511 (McKinney
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§§ 5709.62, 5709.63, 5709.64, 5709.65, 5709.66 (Anderson 2005); OKLA. STAT. tit. 62,
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decision thus leaves these states, municipalities, and citizen-advocacy
groups with a hard choice:' preserve tax incentive programs without ac-
countability mechanisms, or abandon tax incentive programs as a method of
inducing economic growth and job opportunities. States and municipali-
ties, hoping to attract business and appear responsive to the economic needs
of their respective constituencies, can be expected to opt for preserving tax
incentive programs even if accountability mechanisms must be sacrificed.'®
Citizen-advocates and legal scholars, in contrast, are likely to support the
abandonment of most tax incentive programs because with the absence of
accountability mechanisms, communities have lost a powerful tool to ensure
that businesses receiving tax incentives truly improve the communities from
which they are deriving benefit.'* Nonetheless, it seems unlikely that such
citizen-advocates will prevail when faced with a strong and coordinated
business lobby that is currently attempting to challenge the Cuno decision.'?’
If the Cuno decision stands, these powerful businesses are likely to pursue
no-strings-attached tax incentives to the potential detriment of the economi-
cally depressed communities in which they do business.
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