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I. Introduction 

In dissenting from the Supreme Court’s invalidation of the University of 
Michigan’s undergraduate admissions program, Justice Souter cautioned, 
“[e]qual protection cannot become an exercise in which the winners are 
the ones who hide the ball.”1 Despite his warning, in some respects equal 
protection2 jurisprudence has fallen into this trap. As Professor Post has 
stated, “[a]lthough transparency is ordinarily prized in the law, the Court 
in Grutter and Gratz constructs doctrine that in effect demands obscurity.”3 
Thus, in Gratz v. Bollinger, the Court held that it was unconstitutional for 
a higher education institution to give a systematic advantage to all candi-
dates who self-identiªed as belonging to certain racial or ethnic groups.4 
In contrast, in Grutter v. Bollinger,5 the Court permitted a race-conscious 
policy when obfuscated as part of a holistic “individualized consideration” 
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1
 Gratz v. Bollinger, 539 U.S. 244, 298 (2003) (Souter, J., dissenting). In this under-

graduate admissions program, “[e]ach application received points based on high school grade 
point average, standardized test scores, academic quality of an applicant’s high school, strength 
or weakness of high school curriculum, in-state residency, alumni relationship, personal essay, 
and personal achievement or leadership.” Id. at 255. The University of Michigan also cred-
ited qualifying college applicants with twenty points for being members of an “underrepre-
sented racial or ethnic minority”; students who earned a cumulative point total of one hun-
dred or more were automatically granted admission to the school. Id. Justice Souter argued 
that the university’s “candor” should not be used against it. Id. at 297 (Souter, J., dissent-
ing). But cf. Abigail Thernstrom & Stephan Thernstrom, Secrecy and Dishonesty: The Su-
preme Court, Racial Preferences, and Higher Education, 21 Const. Comment. 251, 260 
(2004) (“Michigan’s explicit point system was not frankly acknowledged; it was exposed 
through a freedom-of-information request by a member of the faculty, Carl Cohen, and by 
subsequent litigation.”). 

2
 U.S. Const. amend. XIV, § 1 (“No State shall . . . deny to any person within its ju-

risdiction the equal protection of the laws.”). 
3

 Robert C. Post, The Supreme Court, 2002 Term—Foreword: Fashioning the Legal 
Constitution: Culture, Courts, and Law, 117 Harv. L. Rev. 4, 74 (2003). 

4
 539 U.S. at 255, 275, 279–80. 

5
 539 U.S. 306 (2003). 
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of each applicant.6 Grutter’s rationale was substantially based on “the seem-
ingly neutral blind of viewpoint diversity,”7 through which the Court found a 
“compelling interest in obtaining the educational beneªts that ºow from 
a diverse student body.”8 

While it is vital that public schools achieve and maintain diversity, 
including racial diversity, a signiªcant problem emerges when the Supreme 
Court implicitly instructs educational institutions, states, and local gov-
ernments to achieve this goal through a ruse. The Court allows race to mat-
ter, but requires that it be used subtly and politely.9 Issues of race have 
haunted this nation since its inception,10 and problems in this realm must 
be handled with frankness and clarity. Instead, what has developed, both 
prior to and after Gratz and Grutter, is a proliferation of facially “race-
neutral” mechanisms with the underlying goal of diversifying the racial 
composition of schools. For example, in attacking the University of Michi-
gan’s afªrmative action plans, the United States government ªled an 
amicus brief in which it endorsed the Texas, Florida, and California methods 
of increasing minority representation, which guarantee state university 
admission to top students from all their public high schools.11 These laws 
 

                                                                                                                              
6

 Id. at 334. The policy upheld in Grutter was implemented by the university’s law 
school: “[T]he Law School looks for individuals with ‘substantial promise for success in 
law school’ and ‘a strong likelihood of succeeding in the practice of law and contributing 
in diverse ways to the well-being of others.’” Id. at 313–14 (citation omitted). Justice 
O’Connor’s majority opinion emphasized that even this program would not be perpetually 
immune from constitutional challenge, suggesting that racial preferences may no longer be 
necessary in twenty-ªve years. See id. at 341–43. 

7
 James Lindgren, Conceptualizing Diversity in Empirical Terms, 23 Yale L. & Pol’y 

Rev. 5, 11 (2005). The term “viewpoint diversity” does not lend itself to easy deªnition, 
but may be deªned as follows: 

The viewpoint function of diversity derives from a relationship between the iden-
tity of the speaker and what she is likely to say. People with different racial iden-
tities have different experiences and thus view the world differently. Different ex-
periences and ideas help promote and sustain academic environments as robust 
marketplaces of ideas—marketplaces shaped by disagreement and debate. In an 
educational setting, disagreement and debate help remedy incorrect assumptions 
and generate new ideas. People with diverse backgrounds help facilitate such de-
bate and shape the terms on which issues are discussed by drawing on their ex-
periences and contributing their unique viewpoints. 

Devon W. Carbado & Mitu Gulati, What Exactly is Racial Diversity?, 91 Cal. L. Rev. 
1149, 1159–60 (2003) (reviewing Andrea Guerrero, Silence at Boalt Hall: The 

Dismantling of Afªrmative Action (2002)). 
8

 Grutter, 539 U.S. at 343. 
9

 Lino A. Graglia, Grutter and Gratz: Race Preference to Increase Racial Representation 
Held “Patently Unconstitutional” Unless Done Subtly Enough in the Name of Pursuing 
“Diversity,” 78 Tul. L. Rev. 2037, 2037 (2004) (“The result of Grutter and Gratz is to 
permit schools to do surreptitiously what the Court calls ‘patently unconstitutional’ if done 
openly.”). 

10
 See, e.g., U.S. Const. art. I, § 2 (Three-Fifths Compromise); U.S. Const. art. IV, 

§ 2 (Fugitive Slave Clause). 
11

 Brief for the United States as Amicus Curiae Supporting Petitioner at 14–18, Grutter 
v. Bollinger, 539 U.S. 306 (2003) (No. 02-241), available at http://supreme.lp.ªndlaw. 
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never overtly stated that their object was to open higher education institu-
tions to more minority students, and thus the federal government labeled 
them “race-neutral.”12 But because they apply to all public high schools in 
these states, including many consisting mostly of traditionally underrep-
resented minorities, state legislatures believed that a greater number of mi-
nority students would be admitted to these colleges as a result.13 

“Race-neutral” plans are not limited to the afªrmative action context, as 
they have also been employed to advance voluntary desegregation efforts.14 
In Anderson ex rel. Dowd v. City of Boston,15 the Boston School Commit-
tee amended its system of school choice by limiting to 50% the spots 
guaranteed to those who live within a given school’s “walk zone.”16 The 
First Circuit had little trouble upholding the city’s “New Plan,” despite 
its stated goal of increasing diversity, because it was facially neutral.17 
Such actions by the states and local school boards may be laudable, but 
as members of the Court are fond of saying in other contexts, the Court 
has required these policies to “exalt form over substance.”18 

However, a recent case from the First Circuit promises an opportu-
nity to articulate a more transparent jurisprudence. In Comfort v. Lynn 
School Committee,19 the court held in an en banc opinion that a local school 
board may deny racially segregative intradistrict transfers to and from 
schools that are “racially isolated” or “racially imbalanced.”20 
 

                                                                                                                              
com/supreme_court/briefs/02-241/02-241.mer.ami.usa.pdf. 

12
 Id. at 14. 

13
 For an in-depth description of the Texas “Ten Percent Plan’s” legislative history, see 

Danielle Holley & Delia Spencer, The Texas Ten Percent Plan, 34 Harv. C.R.-C.L. L. Rev. 
245, 253–59 (1999) (“The sponsoring legislators hoped that because it targeted high schools 
highly segregated by race and class, the Ten Percent Plan would broaden the student appli-
cant pool.”); see also V. Dion Haynes, U. of California Alters its Policy on Admissions; 
Changes Aims to Increase Number of Minority Students, Chi. Trib., Mar. 20, 1999, at N1 
(describing California’s top four percent plan); Sue Anne Pressley, Florida Plan Aims to 
End Race-Based Preferences, Wash. Post, Nov. 11, 1999, at A15 (describing the “One 
Florida Initiative”). 

14
 For a detailed history of the jurisprudential relationship between equal protection, 

afªrmative action, and voluntary desegregation, see Michael J. Anderson, Comment, Race 
as a Factor in K–12 Student Assignment Plans: Balancing the Promise of Brown with the 
Modern Realities of Strict Scrutiny, 54 Cath. U. L. Rev. 961 (2005). This history stopped 
just short of Comfort’s en banc opinion, and its implications, which this Comment ad-
dresses herein. 

15
 375 F.3d 71 (1st Cir. 2004). 

16
 Id. at 76. “For elementary schools, the walk zone includes the geocodes, or smaller 

geographic units within each Attendance Zone, within a one-mile radius of the school. For 
middle schools, the walk zone radius increases to 1.5 miles.” Id. at 75 n.3. 

17
 See id. at 85–88. Concomitantly, when efforts to increase the presence of racial mi-

norities can be cloaked as race-neutral, they have the added beneªt of escaping a strict 
scrutiny analysis. Id. at 82–83. 

18
 E.g., Zelman v. Simmons-Harris, 536 U.S. 639, 693 n.5 (2002) (Souter, J., dissent-

ing) (quoting Wolman v. Walter, 433 U.S. 229, 250 (1977)); Zobrest v. Catalina Foothills 
Sch. Dist., 509 U.S. 1, 13 (1993); Escobedo v. Illinois, 378 U.S. 478, 486 (1964). 

19
 418 F.3d 1 (1st Cir. 2005) (en banc). 

20
 Id. at 7–8, 23. See infra notes 33–38 and accompanying text for a detailed discussion 

of these terms. 
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After examining the case’s procedural history and holding, this Com-
ment will ªrst argue that Comfort offers local school committees in Mas-
sachusetts a substantial increase in discretion in operating their school 
systems; consequently, their efforts to voluntarily desegregate will likely 
be more effective.21 Second, Comfort’s acceptance of the “racial diversity”22 
interest for achieving desegregation enables the courts and public schools 
to engage in a more honest equal protection discussion than Grutter’s 
“viewpoint diversity” currently permits.23 The rationale of “racial diversity” 
also promises to bridge a gap left by the Court, because its current embrace 
of “viewpoint diversity” in post-secondary schools offers an uncertain 
basis for integrating public primary and secondary schools.24 

However, Comfort’s signiªcant extension beyond Grutter makes it 
difªcult to know whether the Supreme Court will ultimately uphold it.25 In 
the face of a legal challenge, proponents should advance the theory of 
local constitutionalism to buttress the constitutionality of the First Circuit’s 
holding.26 This theory explains that judicial acquiescence to local govern-
ments on some constitutional questions is not unprecedented.27 Since lo-
cal school boards are specially situated in educating their students, and 
because they are a vital part of local democratic decisionmaking, they should 
be granted a measure of deference when assigning students to schools in 
order to cultivate racial diversity. Comfort’s innovations might be upheld 
partly on this basis. 

 

                                                                                                                              
21

 See infra Part III.A. 
22

 Contained in racial diversity is the “idea that a relationship exists between race and 
social experiences, on the one hand, and knowledge and practices, on the other. Central to 
racial diversity, then, is the notion that how we experience, think about, and conduct our-
selves in society is shaped, though not determined, by our race.” Carbado & Gulati, supra 
note 7, at 1153–54. 

23
 See infra Part III.B. 

24
 Id. 

25
 Although the Supreme Court denied certiorari in this case, see infra note 89 and ac-

companying text, petitions for certiorari have been ªled in two other voluntary desegrega-
tion cases, but the Court has not acted upon them as of this Comment’s publication dead-
line. See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 426 F.3d 1162 (9th Cir. 
2005) (en banc), petition for cert. ªled, 74 U.S.L.W. 3245 (Jan. 18, 2006) (No. 05-908) 
(upholding Comfort’s racial diversity rationale when applied to Seattle’s race-based assign-
ment of students to its public high schools); McFarland v. Jefferson County Pub. Sch., 330 
F. Supp. 2d 834, 852–55 (W.D. Ky. 2004), aff ’d, 416 F.3d 513 (6th Cir. 2005), petition for 
cert. ªled, 74 U.S.L.W. 3437 (Jan. 18, 2006) (No. 05-915) (upholding school board’s race-
assignment plan on grounds similar to Grutter’s “viewpoint diversity” and Comfort’s “ra-
cial diversity”). 

26
 See infra Part IV. 

27
 Id. 
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II. Comfort’s Path Through the Courts 

A. Facts and Procedural Hurdles 

During the 1980s and 1990s, Lynn underwent a massive demographic 
shift in which the proportion of the city’s white population dropped from 
93% to 63%.28 Residential segregation increased severely, and by 1987, 
seven of the city’s eighteen elementary schools had a greater than 90% white 
enrollment.29 The Lynn School Committee (“LSC”) attempted to respond 
amidst mounting racial tension.30 As described by local NAACP council 
Nadine Cohen, the LSC enacted a “voluntary school choice plan” with 
the goals of “both desegregation and diversity in the Lynn schools.”31 As of 
the 2001-02 school year, there were 15,444 students in the Lynn public 
school system, with a nonwhite population of 58%.32 A public elementary 
school was deªned as “racially balanced” if it was composed of between 
43% and 73% nonwhite students (58% +/- 15%), while all other public 
schools would qualify if between 48% and 68% (58% +/- 10%).33 Schools 
with nonwhite student populations above this range were deªned as “ra-
cially imbalanced” while those below were deªned as “racially isolated.”34 

In the LSC’s “neighborhood-school-centered paradigm,” students may 
“attend their local schools as a matter of right.”35 Students are initially 
assigned to schools in their neighborhoods, and race becomes a factor 
only when they (or their parents) request a transfer from the students’ area 
school.36 All students are allowed to transfer as they like between racially 
balanced schools, and they can transfer to and from racially imbalanced 
or isolated schools when the transfer will have a “desegregative” effect.37 
However, a transfer is not permitted if it would further segregate the ra-
cially imbalanced or isolated schools.38 Through this method, 6,000 Lynn 
students are assigned to non-neighborhood schools each year, and the 
roughly 100 annual appeals that ensue have about a 50% success rate.39 
Since its implementation, race relations improved, Lynn’s schools per-

 

                                                                                                                              
28

 Comfort v. Lynn Sch. Comm., 418 F.3d 1, 7 (1st Cir. 2005) (en banc). 
29

 Id. 
30

 Brenda J. Buote, System on Racial Balance to Go On, Boston Globe, Oct. 28, 
2004, at 1. 

31
 Kathy McCabe, New Party Supports Schools in Suit; Lynn Parents Back Desegrega-

tion Plan, Boston Globe, Feb. 3, 2002, at 1. 
32

 Comfort, 418 F.3d at 7. 
33

 Id. at 7–8. 
34

 Id. at 8. 
35

 Comfort v. Lynn Sch. Comm., No. 03-2415, 2004 U.S. App. LEXIS 21791, at *7 
(1st Cir. Oct. 20, 2004). 

36
 McCabe, supra note 31. 

37
 Comfort, 418 F.3d at 8. 

38
 Id. 

39
 Buote, supra note 30. Appeals tend to be successful for “medical” or “programmatic” 

reasons. Id. 
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formed better academically, and the school district received a signiªcant 
increase in funding under the state’s Racial Imbalance Act.40 

In 1999, attorney Chester Darling ªled suit in federal district court 
on behalf of parents with children in Lynn’s public schools, asserting that 
the race-based transfer plan violated the Equal Protection Clause.41 The 
ªrst three district court opinions published were limited to legal maneu-
vering, and did not substantively involve the equal protection claim. In 
the ªrst opinion, the plaintiffs sought a temporary injunction against the 
LSC’s transfer plan, but the motion was denied because they failed to show 
proof of irreparable harm.42 In the second and third opinions, the district 
court dismissed or limited various other claims on grounds including sover-
eign immunity.43 

B. Reaching the Equal Protection Claim on the Merits 

In late 2003, Judge Gertner released her fourth and most signiªcant 
opinion related to the parents’ lawsuit, in which she granted defendants’ 
motion to dismiss the case on its merits.44 She noted that the analysis was 
difªcult because “the Supreme Court has not yet heard a case dealing with 
the issues raised here—the use of race in a voluntary transfer program to 
maximize integrated learning in the K–12 grades.”45 Since the parties 
stipulated that no one school was better academically than the others in 
the school district, Judge Gertner reasoned that this case did not involve 
racial preferences in the context of “the distribution of limited resources,” 
and thus, intermediate scrutiny should apply.46 However, as both parties 
had briefed the case assuming strict scrutiny would be the standard em-
ployed, and perhaps because Judge Gertner anticipated that the First Cir-
cuit would do the same, she examined the policy under this higher level 
of scrutiny.47 

 

                                                                                                                              
40

 Id. 
41

 See Cindy Rodriquez, Suit Vs. Lynn May Extend to State, Boston Globe, Oct. 31, 
1999, at B4. 

42
 Comfort ex rel. Neumyer v. Lynn Sch. Comm. (Comfort I), 100 F. Supp. 2d 57, 59–

60 (D. Mass. 2000). 
43

 See Comfort ex rel. Neumyer v. Lynn Sch. Comm. (Comfort II), 131 F. Supp. 2d 253 
(D. Mass. 2001); Comfort v. Lynn Sch. Comm. (Comfort III), 150 F. Supp. 2d 285 (D. 
Mass. 2001). 

44
 Comfort ex rel. Neumyer v. Lynn Sch. Comm. (Comfort IV), 283 F. Supp. 2d 328 

(D. Mass. 2003). 
45

 Id. at 369. She stated that the Supreme Court’s cases in this jurisprudential zone had 
focused on other factual contexts, such as afªrmative action for higher education institu-
tions. Id. 

46
 Id. at 365. To support this view, Judge Gertner relied largely on two decisions from 

other circuits in which the race-based assignment of teachers to the classroom was found 
not to require strict scrutiny. Id. at 366 n.74 (citing Jacobson v. Cincinnati Bd. of Educ., 
961 F.2d 100, 102–03 (6th Cir. 1992); Kromnick v. Sch. Dist., 739 F.2d 894, 903 (3d Cir. 
1984)). 

47
 Id. at 366. Additionally, the court rejected plaintiffs’ attack on the facial validity of 
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Judge Gertner upheld the LSC’s transfer policy, holding that there 
was a “compelling interest,” which the plan was “narrowly tailored” to 
achieve. The LSC’s various goals were divided into two categories: those 
that were proactive (“promoting racial and ethnic diversity, increasing edu-
cational opportunities for all students and improving the quality of edu-
cation and ensuring student safety”), and those that were reactive (“re-
ducing minority isolation and ensuring the safety of its public school stu-
dents”).48 These interests were accepted as compelling.49 As to the proactive 
interests, the plan was narrowly tailored because “[i]f the compelling 
goal of the Plan is [in part] to train citizens to function in a multiracial 
world, actual intergroup racial contact is essential.”50 As to the reactive 
interests, the LSC’s range for deªning racial isolation was “appropriately 
calibrated.”51 Also, no race-neutral alternative was available that would be 
equally or less intrusive (especially because the LSC’s current system en-
abled all parents to have their children attend their neighborhood schools, 
with race only playing a role in transfer requests).52 Whereas the Grutter 
majority held that it was permissible to have a “critical mass”53 to ensure 
“viewpoint diversity,” Judge Gertner upheld the LSC transfer policy be-
cause the “critical mass” it fostered for “racial diversity” was proper.54 In 
distinguishing the two terms, she wrote, “The value of a diverse classroom 
 

                                                                                                                              
Massachusetts’s Racial Imbalance Act, Mass. Gen. Laws ch. 15, §§ 1I, 1J (2003), ch. 15, 
§ 1K (repealed 1993), ch. 71, §§ 37C, 37D (2003), which encouraged the LSC’s voluntary 
desegregation plan and provided it with ªnancial assistance. Comfort IV, 283 F. Supp. 2d 
at 366–68. Judge Gertner held that the facial challenge was inapt because “racial imbal-
ance” could be remedied in race-neutral ways, such as through Boston’s “walk-zone” 
method, which was ultimately upheld by the First Circuit. Id. at 367–68 (citing Boston’s 
Children First v. Boston Sch. Comm., 260 F. Supp. 2d 318, 327–28 (D. Mass. 2003), aff ’d 
sub nom, Anderson ex rel. Dowd v. City of Boston, 375 F.3d 71 (1st Cir. 2004)). 

48
 Comfort IV, 283 F. Supp. 2d at 375. 

49
 See id. at 375–76, 384–86. 

50
 Id. at 376–77. The court went on to state: 

No amount of race-neutral resource apportionment would accomplish this result. 
Second, intergroup contact cannot be achieved with only token numbers of minorities 
in a [sic] overwhelmingly white school (or vice versa). Third, there is a tipping 
point of 20% white or nonwhite students, well-recognized by experts in this ªeld 
and dubbed the “critical mass,” that is crucial to catalyzing positive intergroup 
contact. 

Id. at 377. 
51

 Id. at 386. 
52

 See id. at 388 (“[I]t is hard to imagine how, given Lynn’s existing pattern of residen-
tial segregation, the district could redraw its neighborhoods to desegregative effect without 
compromising the integrity of the neighborhood-school principle and, worse yet, initiating 
forced busing.”). 

53
 Grutter v. Bollinger, 539 U.S. 306, 335–36 (2003) (“The Law School’s goal of attaining 

a critical mass of underrepresented minority students does not transform its program into a 
quota.”). The university deªned a “critical mass” as “meaningful representation,” or “a 
number that encourages underrepresented minority students to participate in the classroom 
and not feel isolated.” Id. at 318.  

54
 Comfort IV, 283 F. Supp. 2d at 369 (employing the term “racial diversity”). 
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setting at these ages does not inhere in the range of perspectives and ex-
perience that students can offer in discussions; rather, diversity is valuable 
because it enables students to learn racial tolerance by building cross-racial 
relationships.”55 

A panel of the First Circuit afªrmed in part, reversed in part, and 
remanded the case to the district court.56 Writing for the panel, Judge Selya57 
phrased the equal protection issue as deciding “the constitutionality of 
the use of race to restrict a student’s ability to transfer to a non-neighborhood 
public school,” and unsurprisingly determined that strict scrutiny was the 
proper level of analysis.58 The panel disagreed with Judge Gertner’s divi-
sion of interests into proactive and reactive categories, collapsing them into 
one interest that “all students—are better off in racially diverse schools.”59 
The opinion also noted that this was not a case in which “racial classiªcation 
is aimed at remedying past segregation.”60 Although the First Circuit had 
reserved the question a few years previously,61 the panel held that racial 
diversity could itself constitute a compelling interest and that the LSC 
had successfully proven its compelling nature here.62 However, it held that 
the transfer plan violated the Equal Protection Clause, based on Gratz and 
Grutter, because it was not “narrowly tailored.”63 Apart from its appeals 
provision for cases of hardship, the plan allowed “no individualized consid-
eration of a student’s qualiªcations” to transfer and was “even more me-
chanical and even less ºexible than the collegiate admissions policy that 
the Gratz Court found wanting.”64 Moreover, the transfer plan was aimed 
at forbidden “racial balanc[ing]” as opposed to achieving a “critical mass” 
of minority students, and the program was not sufªciently limited in du-
ration.65 Finally, although the panel conceded that the school committee 
had considered and rejected at least six race-neutral policies to attain a 
 

                                                                                                                              
55

 Id. at 381 n.90. Judge Gertner continued: “In this context a meaningful presence of ra-
cial minorities—and of whites at minority-dominated schools—is crucial not only to reduc-
ing feelings of tokenism, but also to disarming stereotypes that students in the classroom 
majority might harbor about students of other races.” Id. 

56
 Comfort v. Lynn Sch. Comm., No. 03-2415, 2004 U.S. App. LEXIS 21791 (1st Cir. 

Oct. 20, 2004). This opinion afªrmed Judge Gertner’s rejection of the facial validity attack, 
principally on the grounds that the plaintiffs did not have standing to attack the provisions 
of the Racial Imbalance Act. Id. at *21–24. 

57
 Judge Selya was joined in his opinion by Judge Howard and by Judge Dyk of the 

Federal Circuit, who was sitting by designation. 
58

 Comfort, 2004 U.S. App. LEXIS 21791, at *25, *29. 
59

 Id. at *35–37. 
60

 Id. at *34 (citing Comfort IV, 283 F. Supp. 2d at 390 n.101). 
61

 Id. at *37 (citing Wessmann v. Gittens, 160 F.3d 790, 798 (1st Cir. 1998)). 
62

 Id. at *42–43 (“The short of it is that the defendants have made a persuasive case 
that a public school system has a compelling interest in obtaining the educational beneªts 
that ºow from a racially diverse student body.”). 

63
 Id. at *61–62. 

64
 Id. at *47. 

65
 Id. at *58–59. When the Supreme Court refers to unconstitutional “racial balancing,” 

it appears to be describing efforts “to achieve [racial] numerical goals indistinguishable 
from quotas.” Grutter v. Bollinger, 539 U.S. 306, 389 (2003) (Kennedy, J., dissenting). 
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“critical mass,” it held that the school committee should inquire into other 
race-neutral approaches, such as the one approved by the First Circuit for 
Boston earlier that year.66 

An en banc rehearing of the panel’s decision was granted.67 Writing 
for the court, Judge Lipez68 afªrmed the district court’s decision to dismiss 
the plaintiffs’ equal protection claim against the LSC on its merits.69 Like 
the panel, the court en banc held that “all racial classiªcations” must be ana-
lyzed under the strict scrutiny rubric, and that this “transfer policy ex-
pressly aim[ed] at attaining racial diversity in the city’s schools” did not 
have the goal of “remedying past segregation.”70 With reference to Grutter 
and Gratz, the court held that the goal of “racial diversity” was just as 
capable of constituting a compelling interest in grades K–12 as “viewpoint 
diversity” was in higher education institutions.71 

To be narrowly tailored, the LSC needed to demonstrate that the plan 
was (1) necessary, (2) proportional, and (3) no more burdensome on third 
parties than necessary.72 The court then agreed with the defendants’ claims 
that (1) the program was sufªciently limited because it only governed trans-
fers (not initial school assignments), (2) the goal was proportional to the 
means required because students could still transfer between racially bal-
anced schools, and (3) although parents and students did not personally 
believe that all intradistrict schools were interchangeable, the fact that 
they all provided an equal education diminished the resulting harm.73 

In determining that the transfer plan was narrowly tailored, the court 
considered four additional factors. First, the percentage range used to deªne 
whether a school is “racially balanced,” “racially imbalanced,” or “racially 
isolated” was a “sufªciently close ‘ªt’” to the defendants’ compelling inter-
est.74 Second, narrow tailoring did not impose on the school district the 
requirement that a relatively proportional mix of all minority groups at-
tend each school, meaning that its focus on a “white/nonwhite distinc-
tion” to deªne whether a school was racially balanced was permissible.75 
Third, the LSC’s use of periodic reviews demonstrated the necessary will-
ingness to use the program only as long as necessary.76 Fourth, the LSC 

 

                                                                                                                              
66

 Comfort, 2004 U.S. App. LEXIS 21791, at *56–59 (citing Anderson ex rel. Dowd v. 
City of Boston, 375 F.3d 71, 74 (1st Cir. 2004)). 

67
 Comfort v. Lynn Sch. Comm., 418 F.3d 1 (1st Cir. 2005) (en banc). 

68
 Judge Lipez’s en banc opinion was joined by Judges Torruella and Boudin. 

69
 Comfort, 418 F.3d at 10. The en banc opinion also afªrmed, on standing grounds, 

the district court’s dismissal of plaintiffs’ facial challenge against the state’s Racial Imbal-
ance Act. Id. at 10–12. 

70
 Id. at 13–15. 

71
 Id. at 16–18. 

72
 Id. at 16. 

73
 Id. at 19–20. 

74
 Id. at 20–21. 

75
 Id. at 21–22. 

76
 Id. at 22. 
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considered enough race-neutral alternatives based on the six plans it had 
rejected.77 

Finally, the court held that the LSC did not have to engage in an “in-
dividualized consideration” of each student requesting a transfer because 
no criteria other than race were relevant to achieving “racial diversity.”78 
The en banc opinion explained further the functional differences between 
Grutter’s viewpoint diversity and Comfort’s racial diversity, noting that 
“the Lynn Plan’s focus on racial diversity rather than viewpoint diversity 
is the result of contextual differences between higher education, where the 
emphasis is on the exchange of ideas, and primary education, where the 
emphasis is on fostering interracial cooperation.”79 

Chief Judge Boudin brieºy concurred.80 He stated that the case was 
difªcult; race-based programs are generally unconstitutional, but at times 
may be necessary.81 He also noted that the “Lynn plan is far from the origi-
nal evils at which the Fourteenth Amendment was addressed.”82 Antici-
pating criticism from the dissent, he wrote that the majority’s opinion 
was justiªed because the “Supreme Court has not passed upon a plan 
anything like the one before us.”83 

Judge Selya, the author of the panel decision, now found himself in dis-
sent.84 This dissent largely restated his panel opinion,85 particularly in its fo-
cus on the “mechanical use of race.”86 He also argued that a more “ºexible, 
race-conscious transfer program, creating a strong but non-determinative 
‘plus’ factor for integrative transfers but permitting other transfers based 
on the strength of individual requests,” would be constitutional.87 He 
roundly attacked his brethren in the majority for departing from what he 
saw as clear Supreme Court precedent, thereby acting in a manner “in-
consistent with the role that an intermediate appellate court should play.”88 
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The Supreme Court denied certiorari.89 The Court’s timing was nota-
ble because Justice O’Connor, who cast the deciding vote in Grutter,90 was 
waiting to be replaced by then-Judge Alito.91 

III. Practical and Constitutional Implications of Comfort 

A. For the Massachusetts Public Schools—Past and Future 

1. Comfort’s Place in Massachusetts’s Desegregation Saga 

The First Circuit’s decision adds another turn to the tortuous history 
of public school desegregation in Massachusetts. The Racial Imbalance 
Act (“RIA”),92 which was passed in 1965, “authorized the withholding of 
state aid from any school system which refused to take appropriate steps 
to disperse minority students.”93 Not only was it “declared to be the pol-
icy of the commonwealth to encourage all school committees to adopt as 
educational objectives the promotion of racial balance and the correction 
of existing racial imbalance in the public schools,”94 but if necessary action 
was not taken by de jure segregated school districts, students were given 
a statutory right to transfer.95 Despite this law, the path to desegregation 
in Massachusetts has been beset by obstacles, especially in Boston. 
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One might have expected that Boston, the “birthplace of abolition-
ism, where William Lloyd Garrison burned a copy of the Constitution to 
protest its failure to outlaw slavery,”96 would have been eager to desegre-
gate.97 However, for nearly a decade after the RIA’s enactment, the Boston 
School Committee (“BSC”) refused to signiªcantly integrate the city’s 
schools.98 The BSC and the Massachusetts Board of Education battled 
each other in the courts, where the Supreme Judicial Court of Massachusetts 
upheld the RIA’s constitutionality.99 For another six years the BSC refused 
to develop a plan that would meet the approval of the state board.100 This 
intransigence ªnally resulted in a federally enforced, involuntary deseg-
regation plan, authored by Judge W. Arthur Garrity on June 21, 1974,101 
in which he held that a “dual school system” and a “systemic program of 
segregation” were intentionally perpetuated by Boston school ofªcials.102 
Many of the city’s white citizens proved even more resistant than the 
BSC; the busing of African American students into white neighborhoods 
led to “stone-throwing and . . . violent clashes.”103 Rather than integrate, 
most of the white middle class ºed to private schools.104 

The federal courts’ tone shifted in the 1990s, as they began restrict-
ing local power to integrate. Switching roles, the BSC now defended the 
use of racial preferences in its schools, especially the Boston Latin School, 
the district’s most prestigious school. First, a student denied admission to 
Boston Latin successfully challenged a 35% set-aside for African Ameri-
cans and Hispanic students.105 Then, an attempt to refashion the program 
by admitting 50% of the students based strictly on grades and test scores, 
while admitting the other 50% under a more “ºexible” racial preference 
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approach, was also held to violate the Equal Protection Clause.106 Encour-
aged by these restrictive court rulings, several white parents ªled suit to 
end the use of all race-based assignments in Boston’s public schools.107 
Rather than ªght what appeared to be another losing battle, the BSC voted 
to end these assignments and institute a facially race-neutral 50% “walk 
zone”108 plan in which only half of a school’s capacity would be guaranteed 
to individuals residing within this geographical area, with the other half 
open to individuals living in the rest of the city.109 

While the federal courts have limited the power of school districts to 
integrate under the Fourteenth Amendment, the RIA’s permissive and man-
datory commands to remedy racial imbalance and isolation remain intact. 
More than twenty voluntary plans for desegregation in Massachusetts, 
including the LSC’s,110 must determine how to uphold the letter and spirit 
of state law while not offending seemingly conºicting federal law. As Judge 
Stearns has written, Massachusetts’s local school committees have “found 
themselves caught between the Scylla of a federal court hostile to racial 
quotas, and the Charybdis of a state law which mandated the very practices 
they had sought to rescind.”111 Federal law apparently forbids school com-
mittees from engaging in “racial balancing,”112 while the RIA supports 
“the promotion of racial balance.”113 The tables have turned, but school 
committees are still trying to evade the reach of federal law—no longer 
to avoid desegregation, but to implement it. 

2. What Does Comfort Mean for the Future of Massachusetts 
Public Schools? 

Until the First Circuit’s ruling in Comfort, it appeared possible that 
all a school district could do to follow the RIA was create a facially race-
neutral assignment plan, such as Boston’s 50% “walk zone.” Presumably, 
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because 50% of every public school was open to outsiders, it would likely 
result in some modest increase in integration that would otherwise not occur. 
Under a 100% “walk zone” policy, popular schools would be entirely ªlled 
by nearby residents, which would replicate the segregation found in Bos-
ton’s neighborhoods. Even the 50% policy was challenged because of its 
goal to increase diversity, although the First Circuit upheld it.114 

Comfort should beneªt Massachusetts schools seeking to integrate. 
First, Comfort provides some much-needed guidance to Massachusetts’s 
local school committees about the methods and discretion they may employ 
to obtain the beneªts of a racially diverse student body. Prior to this deci-
sion, it was uncertain whether school committees could use only facially 
race-neutral plans, Grutter-style “individualized consideration” plans to in-
crease “viewpoint diversity,” or some other alternative. School committees 
now know that they may sometimes openly set racial composition targets 
in order to foster racial diversity. Although these plans must be narrowly 
tailored, it appears that school committees will have a degree of discretion in 
determining the necessary racial composition of their schools.115 They 
would not always have to hide behind Grutter’s screen of “individualized 
consideration.” Yet, because a school committee may be required to demon-
strate to a court that there are no effective race-neutral plans at its disposal, 
future court interpretations of Comfort could make it substantially more 
difªcult for school districts to institute these types of permissible race-
based plans.116 At the very least, though, school committees know that it 
is possible to implement a race-conscious plan to desegregate in order to 
further the goals of the RIA. 

Second, race-based plans are more likely to be effective. There is a 
higher likelihood that a race-neutral plan would fail to achieve its goals, 
and the potential need to retool such a plan repeatedly would threaten the 
stability of students in the school district. For example, a “walk zone” plan 
might increase racial diversity temporarily, but if residential demographics 
shift, its integrative effect might dissipate or even reinforce segregation. 
Should that occur, a school district still interested in fostering integration 
would have to concoct a new race-neutral plan, which could then cause a 
reshufºing of the student population that would be jarring to students and 
parents. Race-based plans are more efªcient because transfers would 
only be granted where they directly promote desegregation. 
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B. For Equal Protection 

1. The Theoretical Clarity of “Racial Diversity” 

Not only does Comfort give local school committees some ºexibility, 
but it also provides an opportunity for an honest discussion of what is 
permitted under the Equal Protection Clause, which may then prompt a 
judicial expansion of permissible integrative actions. When it comes to 
matters of race, judges should aim to make the law as clear as possible 
and not to relegate it to a system “camouºaged by an opaque process.”117 
Take for example Judge Selya’s suggestion, in dissent, of what he would 
consider an appropriate alternative to the LSC’s transfer plan. His system 
of “individualized consideration” would consist of having race count as a 
strong (not dispositive) “plus” for integrative transfers, but would also per-
mit other students to be considered for segregative transfers based on the 
merits of individual circumstances.118 However, this system is strikingly 
similar to the one the LSC currently practices, which Judge Selya assails 
for its “unºinching use of race.”119 The only actual difference between the 
LSC’s current plan and Judge Selya’s is that, in the latter, the LSC would 
secretly decide the desired racial composition of its schools (as public dis-
closure could result in a successful legal challenge) rather than doing so 
openly. Further, the LSC already provides for appeals (frequently successful 
in fact) that are based on “medical and safety concerns, daycare issues, 
and other types of hardship.”120 Judge Selya’s plan is highly analogous to 
the plan approved in Grutter, in which race preferences are permitted 
because their overt nature is hidden behind a bureaucratic veil. Rather 
than declaring race as the primary purpose for the policy, the Grutter 
plan, on its face, “took into account racial and ethnic background as one 
of several ‘soft variables,’”121 much as Judge Selya’s plan would. Thus, 
the use of “racial diversity” plays a clarifying role in equal protection juris-
prudence, while a “viewpoint diversity” analog in the desegregation con-
text would likely keep race-based actions covert. Under the LSC’s “racial 
diversity” program it is appropriate to disclose publicly the racial compo-
sition the school committee thinks is necessary to achieve integration, while 
under “viewpoint diversity” these desired proportions would be conªdential. 
Both rationales lead to the same practical result, but “viewpoint” is de-
signed to divert attention from the actual use of race. 

The obfuscation resulting from “viewpoint diversity” cannot be bene-
ªcial. One might counter this by arguing that, similar to the afªrmative ac-
tion context, “silence is golden here [because] opacity about racial pref-
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erences minimizes social disputes over abstract, irreconcilable principles 
and sustains desirable social myths.”122 However, “suspicion already 
abound[s]” when these kinds of racial choices are made, as people “assume 
that preferences are even more widespread than they actually are.”123 Mini-
mizing and neutralizing the role of race under the banner of “viewpoint di-
versity,” despite its purported objective, can also have a stigmatizing effect 
in that certain racial groups may internalize the view that racial issues are 
not worth including in the public discourse.124 Moreover, a clear delinea-
tion of a school’s integrative policies permits a robust public discussion by 
eliminating the murky application of an “individualized consideration” plan. 
In opening itself to a public dialogue, it is more likely that a school district 
will identify an effective and palatable race-based plan for its particular 
needs. Overall, Comfort’s reasoning helps to make public discussions about 
race more straightforward. 

2. Practical Usefulness of “Racial Diversity” 

Despite its advantages, Comfort’s analysis was cautious in at least 
one respect, which could greatly limit its application. The LSC had al-
ready analyzed six race-neutral alternatives that it found insufªcient for its 
goals.125 However, the Comfort majority indicated that “if there were[ ] a 
race-neutral way to achieve the beneªts of diversity and reduced racial 
isolation, the use of race would be unnecessary and therefore not narrowly 
tailored.”126 This requirement stands as an ominous obstacle to a school dis-
trict that wishes not to spend months (or longer) considering an array of 
options before it can proceed to its preferred plan. School districts may also 
fear that a decision to implement a race-based plan to increase racial di-
versity, even after reviewing other possibilities, will nonetheless lead to 
expensive litigation in which parents will argue that other race-neutral alter-
natives were not adequately contemplated. The Comfort majority claims 
that a school committee “need not prove the impracticability of every 
[race-neutral] model for racial integration,”127 but future courts could still 
require the consideration of an inordinate number of race-neutral plans ªrst. 
Comfort’s position in this respect is also ºawed because it perpetuates 
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the view that race-neutrality is different in kind from race-based plans, 
even though their actual divergence is often difªcult to identify. 

Despite this, Comfort’s “racial diversity” component remains signiª-
cant because it may be difªcult for courts to accept that “viewpoint diver-
sity” for K–12 students can constitute a compelling interest. As Judge Gert-
ner argued in dismissing the plaintiffs’ equal protection claim, “[t]he 
value of a diverse classroom setting at these ages does not inhere in the 
range of perspectives and experience that students can offer in discus-
sions.”128 This statement hints that “viewpoint diversity” should not be 
the sole interest that the LSC and other school committees assert when 
defending race-based integration, because the Supreme Court is unlikely 
to uphold it. For example, kindergarten students may not be capable of 
exposing each other, in Justice O’Connor’s words, to “widely diverse . . . 
ideas[ ] and viewpoints.”129 Comfort’s acceptance of the “racial diversity” 
rationale promises a way around the potentially limited application of 
viewpoint diversity. 

Still, one should not simply ignore the argument that “viewpoint di-
versity” can play a compelling role in a student’s education. As one re-
cent article noted in a somewhat different context, “[v]iewpoint diversity 
is crucial in higher education due to the emphasis on exchanging ideas, 
but there is no reason to believe it is less important in charter schools 
. . . . Younger students may be more open minded, more willing to learn 
racial tolerance, and better able to establish interracial relationships.”130 
This argument has substantial merit. “Racial diversity” can improve racial 
tolerance by increasing student exposure to other races, but “viewpoint di-
versity” could also do the same for young children through discussion of 
ideas with students of different races. Good teachers should be able to 
explore student viewpoints, even those of young children, and demonstrate 
to their classes that there are many ways of experiencing the world. But if 
Judge Gertner’s stance on “viewpoint diversity” is generally shared by fed-
eral judges, it is unlikely that this rationale would be accepted for the 
youngest elementary school children. Ultimately, even if the Supreme 
Court accepted that “viewpoint diversity” could extend to a race-based 
plan underneath the “higher education line,” at some point an arbitrary 
ºoor would probably be set. This ºoor would not only be intellectually 
unsatisfying, but it could impose the undesirable administrative burden of 
forcing a local school board to apply two different policies for the same 
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district: a “viewpoint diversity” plan for those above the ºoor and a facially 
“race-neutral” plan for those below. On the contrary, the “racial diversity” 
argument should apply with equal force to all students in grades K–12, 
enabling the school committee to apply a uniform policy throughout the 
district. 

Consequently, Comfort would help bridge a gap left by Grutter by pro-
viding a more reliable mechanism through which primary and secondary 
public schools can use a race-based policy for desegregation purposes. 
The Supreme Court has never held that “viewpoint diversity” is a proper 
reason for instituting race-based plans at primary and secondary public 
schools, and Judge Gertner’s discussion indicates that the Court is unlikely 
to approve of it for voluntary desegregation. Without “racial diversity” as 
an additional basis for acting, race-based plans at this level may be held 
unconstitutional. But if the Court accepts Comfort’s rationale, it must 
consider another important question: except for the fact that the Supreme 
Court seems to have acted otherwise in Grutter, if “racial diversity” is a 
proper basis for assuring a “critical mass” of students in public high schools 
and below, why can it not also apply above to college and professional 
schools? “Racial diversity’s” potential, in the abstract, is thus unlimited 
and could permit broader efforts to combat segregation’s harms. In this 
respect Comfort has already had some impact. The Ninth Circuit has relied 
on Comfort to uphold Seattle’s “open choice” assignment plan, which 
utilized a “racial tiebreaker”131 to achieve greater racial diversity in its 
public high schools.132 The case expands on Comfort, as the Ninth Circuit 
opinion upheld initial school assignments based on race,133 while the LSC 
used race only when students sought to transfer from their neighborhood 
school. 

3. Will Comfort Survive the Test of Time? 

Ultimately, it is Comfort’s strengths—its general openness and its 
acceptance of “racial diversity”—that could contribute to its downfall. 
With the recent addition of Justice Alito, the Court may prove signiªcantly 
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more conservative134 and thus less amenable even to race-conscious schemes 
based on Grutter’s rationale. In Grutter, there were already four justices 
who argued that the “Law School’s program [was] . . . a naked effort to 
achieve racial balancing.”135 If this view is now shared by a majority, then 
the newly minted “racial diversity” interest put forth by Comfort may have 
little chance of success, even if Grutter is never explicitly overruled. A 
majority must simply rule that “viewpoint diversity” is the sole reason 
that one can use a race-based plan without offending the dictates of equal 
protection. The racial diversity argument, which does not attempt to mini-
mize the role of race in the LSC’s transfer policy, could then be struck 
down by the Court through the claim that “[r]acial classiªcations raise 
special fears that they are motivated by an invidious purpose,”136 even 
though this point was made to strike down efforts to segregate on the ba-
sis of race137 rather than to desegregate. 

Additionally, the LSC’s plan can be easily distinguished from Grutter 
and equated with Gratz’s unconstitutional plan. Because the majority in 
Comfort refused to accept Judge Selya’s gambit of requiring “individualized 
consideration” for transfers, the Court could strike down similarly “me-
chanical” plans by replicating the arguments from Judge Selya’s dissent. 
The Court could assert, as Judge Selya did, that “[i]n one sense . . . , this 
plan is . . . more harmful than the racially inºexible program struck down 
in Gratz” because the University of Michigan did not reject applicants 
solely based on their race.138 

Of course, determining whether plans like the LSC’s are closer to 
Grutter or Gratz depends on how the issue is framed. If one emphasizes 
the “mechanical” nature of the transfer plan, then Judge Selya’s opinion 
would likely appear more convincing. However, one could instead em-
phasize that because the transfers are “non-competitive” and “are not tied 
to merit, the Plan’s use of race does not risk imposing stigmatic harm.”139 
From this vantage point, a court inclined to allow localities to voluntarily 
integrate their schools could ªnd a way around the “mechanical” aspects 
of their plan. 

The most difªcult issue that Comfort’s rationale must confront is 
how to convince other jurists that the LSC was not engaged in prohibited 
“racial balancing,” and that it did not establish an unconstitutional “quota” 
 

                                                                                                                              
134

 See David D. Kirkpatrick, In Alito, G.O.P. Reaps Harvest Planted in ’82, N.Y. 

Times, Jan. 30, 2006, at Al (detailing the view that Samuel Alito’s expected conªrmation 
would be “a watershed for the conservative movement”); see also Adam Liptak, Alito Vote 
May Be Decisive in Marquee Cases This Term, N.Y. Times, Feb. 1, 2006, at A1 (noting that 
Alito is “expected to join three justices considered conservative—Chief Justice John G. 
Roberts Jr. and Justices Antonin Scalia and Clarence Thomas”). 

135
 Grutter v. Bollinger, 539 U.S. 306, 379 (2003) (Rehnquist, C.J., dissenting). 

136
 Johnson v. California, 543 U.S. 499, 505 (2005). 

137
 See id. at 502. 

138
 Comfort v. Lynn Sch. Comm., 418 F.3d 1, 31 (1st Cir. 2005) (Selya, J., dissenting). 

139
 Id. at 18 (majority opinion). 



572 Harvard Civil Rights-Civil Liberties Law Review [Vol. 41 

system.140 The LSC’s decision whether to allow or deny a requested trans-
fer is entirely based on the goal of controlling the proportion of nonwhite 
students at its schools: public elementary schools are to be between 43% 
and 73% nonwhite, while all other public schools must range from 48% 
to 68% nonwhite.141 The LSC could argue, and in fact Judge Gertner agreed, 
that this does not involve true “balancing,” but merely ensures the neces-
sary “critical mass” that Grutter permits.142 However, with the recent 
changes to the Court’s composition, it is uncertain what a majority would 
hold. There is a distinct possibility that the majority would echo Grutter’s 
dissent in the voluntary desegregation context, and conclude that “[s]tripped 
of its ‘critical mass’ veil, the . . . program is revealed as a naked effort to 
achieve racial balancing.”143 Thus, only time will tell what Comfort’s fate 
will be. 

IV. Recasting Equal Protection Jurisprudence: 

Local Constitutionalism and the Defense of Limited Deference 

A. Locating Local Constitutionalism 

With Comfort’s legacy in doubt, the ªnal fate of voluntary desegre-
gation programs may depend on how well proponents are able to respond to 
certain underlying concerns. For instance, why should local school boards, 
whose predecessors supported de jure segregation as evidenced by Brown,144 
be trusted with the dangerous power to install “racial diversity” through 
the intrusive method of selecting a desired racial mix of students at their 
schools? Also, why should any faith be placed in local governing institu-
tions when they have so frequently harmed minorities and the poor?145 A 
coherent theoretical structure that can assuage such concerns would help 
shore up Comfort’s constitutionality. 

Much has changed since Brown, as localities across the nation are 
acting through the processes of local democracy to desegregate because 
they believe it is beneªcial to do so.146 It is true that claims of localism 
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have often been made to “reinforce existing distributions of crime, mu-
nicipal resources, and social, economic, and symbolic capitol.”147 Still, the 
LSC example demonstrates that local control can have positive results: 
during the integrative transfer plan, racial tensions within the city declined 
signiªcantly and student academic performance greatly increased on the 
whole.148 These beneªts will be lost if the school committee is stripped of 
its power to assign transfers on the basis of race. 

Despite the historical treatment of local political institutions as pow-
erless entities149 that are not to be trusted,150 in recent years Professor Barron 
has articulated an implicit constitutional role for them—in effect, “local 
constitutionalism.”151 By sifting through a number of Supreme Court cases, 
Professor Barron has been able to identify a localist thread in several opin-
ions indicating that, although the “text of the Constitution does not men-
tion local governments,”152 the Court has from time to time deferred to 
localities when facing constitutional questions.153 In explaining how an im-
age of local power can be squared with the Constitution’s commands, Pro-
fessor Barron has crafted a two-part analysis that delineates local constitu-
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tionalism’s scope: a local government cannot (1) “violate a federal constitu-
tional norm prescribed by the Supreme Court,” but (2) “local governmental 
sovereignty . . . merits federal constitutional protection when such recog-
nition would serve some independent substantive constitutional value.”154 In 
expanding from this premise, Professor Schragger has argued that increased 
local authority would better serve the constitutional design of the Relig-
ion Clauses, partly because the “dispersal of political authority” would 
prevent any one government institution from overreaching on religious 
issues; additionally, local governments could act as a more effective check 
against the zealous actions of local private religious groups than the state 
or federal government.155 Furthermore, Professor Schragger has read Ro-
mer v. Evans156 from a localist perspective to suggest that “the Court’s equal 
protection doctrine might require that local governments be permitted to 
make marriage eligibility determinations, at least with regard to gays and 
lesbians.”157 Given this developing landscape, the next two Sections will de-
scribe why and how local constitutionalism should be applied to voluntary 
desegregation. 

B. Why Deference Is Important—Local Democracy and Local Expertise 

The future of desegregation is at a crossroads, because “[a]s many 
school systems escape the mandate of desegregation decrees, they face for 
the ªrst time a choice of direction.”158 Generally speaking, “Americans 
consider the education of their children a matter of intense personal and 
local concern.”159 Entrusting local governments with the power to determine 
whether and how to continue desegregation would provide citizens with an 
incentive for engaging themselves politically; they would have some abil-
ity to decide democratically the character of their local community. As Pro-
fessor Frug has observed, local democracy is also often the only way in 
which the vast majority of Americans can access the political realm: 

Unlike central governments, cities can provide the kind of per-
sonal, day-to-day contact among citizens and between citizens and 
their elected ofªcials that community building requires. Only at 
the local level can people participate in the fundamental democ-
ratic experience of working with strangers—with people with 
whom one disagrees, with people with whom one feels nothing in 
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common, with people who make one uncomfortable—to ªnd so-
lutions to common problems.160 

Thus, permitting localities a role in deciding whether to desegregate could 
signiªcantly add to the vibrancy of citizens’ democratic experience. 

Perhaps with these, or similar reasons in mind, the Court has at times 
been reluctant to overrule local decisions. The starting point arises from 
an unexpected location: Milliken v. Bradley.161 In invalidating a court-
ordered multi-district desegregation plan for the Detroit metropolitan region, 
the Court stated that “local autonomy has long been thought essential both 
to the maintenance of community concern and support for public schools 
and to quality of the educational process.”162 This sentiment was repeated 
years later, when the Court, in Seattle School District No. 1,  invalidated 
Washington’s attempt to prohibit Seattle’s voluntary desegregation pro-
gram.163 The majority chided the state for removing this educational choice 
from the local and “lodging decisionmaking authority over the question 
at a new and remote level of government.”164 

These cases are not necessarily afªrmative declarations of local con-
stitutional sovereignty. Milliken, among other cases, has been strongly 
criticized as employing “local sovereignty language” to “support creation 
of an internal limit on the coverage of the fourteenth amendment.”165 Thus, 
the Court’s appeal to localism prevented more effective desegregation efforts 
that would have come from allowing such plans to cross city lines.166 None-
theless, these two cases possess a potentially transformative power when 
resurrected in light of voluntary desegregation plans. When Justice O’Con-
nor applied strict scrutiny to the afªrmative action program in Grutter, 
she held that “[t]he Law School’s educational judgment that such diver-
sity is essential to its educational mission is one to which we defer.”167 Jus-
tice Thomas168 and others169 have argued that this deference is incompati-
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ble with a strict scrutiny analysis. However, these criticisms assume that 
the Court not only has the institutional capacity to deªne the law school’s 
appropriate educational mission, but also is the sole entity capable of do-
ing so. While the University of Michigan’s law school is state-run and not 
locally controlled, Justice O’Connor’s willingness to defer in this instance 
might also carry over to local institutions in the voluntary desegregation 
effort. This implication is at least facially consistent with the Court’s lan-
guage in Milliken and Seattle School District No. 1. 

Further, the case for deferring to local government race-based plans 
is stronger than that for deferring to a law school admissions committee—
from a democratic perspective. Local government entities are “important 
political institutions that are directly responsible for shaping the contours 
of ‘ordinary civic life in a free society.’”170 Identifying the democratic inter-
est that is satisªed in allowing admissions committees to decide these thorny 
matters of race for themselves is far more difªcult and tenuous.171 

Second, local school boards have an expertise in deciding educational 
matters that should be respected. It is important to remember that “[f]ederal 
courts are not school boards and they lack the expertise to substitute their 
judgment for that of educators.”172 The Court implicitly agreed with this 
principle in San Antonio Independent School District v. Rodriguez,173 in 
which the majority discredited its own institutional competence in ruling 
on local educational matters. In rejecting an equal protection challenge to 
Texas’s school-ªnancing structure, the Court stated that “the Justices of 
this Court lack both the expertise and the familiarity with local problems 
so necessary to the making of wise decisions with respect to the raising and 
disposition of public revenues.”174 The Court has even asserted that local 
school boards are in the best position to decide the racial composition of 
their schools. In North Carolina State Board of Education v. Swann,175 the 
Court declared that “[s]chool authorities have wide discretion in formu-
lating school policy, and that as a matter of educational policy school 
authorities may well conclude that some kind of racial balance in the 
schools is desirable quite apart from any constitutional requirements.”176 
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Thus, when a locality acts to desegregate, its decision to do so should be 
given due weight because of its educational expertise. 

C. Applying Local Constitutionalism to Comfort 

If one accepts that local constitutionalism constitutes a desirable 
structure, the ªnal step is to determine how Professor Barron’s two-part 
analytical frame can be reconciled with the Equal Protection Clause and 
Brown. As required by Professor Barron’s ªrst prong, permitting local 
school boards some deference does not mean that localities would have a 
“free pass” to violate a “norm prescribed by the Supreme Court.”177 A school 
could not initiate plans to increase segregation, as this action would directly 
violate Brown’s prohibition of de jure segregation.178 But just as Rodriguez 
and Milliken were used by the Court to create an “internal limit” on the 
Equal Protection Clause,179 they could now support a modest relaxation 
of strict scrutiny when local school boards determine that a race-conscious 
program is necessary to achieve compelling educational and social goals. 
Because the judicial inquiry may appear less searching as a result, it could 
be described as intermediate scrutiny.180 However, if the Court denies this 
deference categorically, and forever bars racial diversity as a rationale for 
desegregation, it would be declaring that the Justices always know better 
than those “on the ground” whether “racial diversity” is a compelling 
interest for public education. It is signiªcant to note that Judge Selya, who 
felt that the transfer plan could not be sustained under the current state of 
equal protection law, stated that the LSC’s “motives here were noble.”181 
This lack of an “invidious purpose”182 also supports the argument that it 
is reasonable to accord some deference to these educational decisions. 
The Supreme Court and the inferior federal courts can still serve their 
constitutional roles by monitoring the progress of such plans.183 
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Furthermore, this deference would conform to local constitutionalism’s 
second requirement that local authority be protected where it would “serve 
some independent substantive constitutional value.”184 As Judge Gertner 
wrote, while the LSC’s plan was not “compelled by Brown, . . . they surely 
have an interest in fulªlling the promise of Brown.”185 As she continued, 
“Brown and its progeny, quite apart from their mandatory elements, also 
have a powerful hortatory signiªcance aimed at eventually uprooting school 
segregation ‘root and branch.’”186 This promise has not nearly been 
fulªlled. More than ªfty years after Brown was decided, “the halls of the 
nation’s classrooms are marked by the legacy of Jim Crow segregation 
and haunted by the ghost of Brown’s promise of integration. Public schools 
today are still racially segregated to a dramatic degree. Many are just as 
segregated as were schools under Jim Crow.”187 

Numerous local government entities, such as the LSC, have shown 
that they can play an essential and independent role in securing this con-
stitutional goal through voluntary desegregation plans. The intentions of 
these school administrators have not been disputed. By further implement-
ing the promise of Brown, “[l]ocal governments, the political structures 
that govern our lives on a daily basis, may be the means through which 
we discover our constitutional rights.”188 From this outlook, upholding Com-
fort can allow local governments a more fulªlling and proactive role in 
their communities. 

V. Conclusion: Building the Coalition with 

Local Constitutionalism 

Though not perfect, Comfort is a valuable precedent that takes the equal 
protection discussion into relatively unexplored territory and speciªcally 
mitigates the growing obstacle that federal law has posed to public schools. 
Comfort may also foster a more honest discussion of constitutional prin-
ciples, because the “racial diversity” rationale does not shy away from its 
true motivation. The Supreme Court has never ruled on this interest, but 
the theory of local constitutionalism afªrms the long-established role of 
local democracy in educational policy-making. It demonstrates that locali-
ties can be given a limited power to secure constitutional values without 
simultaneously allowing them to trample on our constitutional rights. Unit-
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ing local constitutionalism with “racial diversity” helps explain why a 
locality’s decision to achieve desegregation with a race-conscious program 
should be respected. However, if this connection is not made explicitly, the 
Court may be more inclined to overrule Comfort’s holding. Should this 
occur, voluntary desegregation plans might be limited to facially race-neutral 
alternatives, or perhaps Grutter-style “individualized consideration,” that 
fail to answer Justice Souter’s call for a transparent equal protection juris-
prudence. 



 


