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Gideon mandated an in-kind wealth transfer to indigent defen-
dants. No matter what it cost . . . lawyers had to be made available 
at trial and on appeal. Either the state had to create a legal aid 
ofªce and employ lawyers itself, or ªnd a way of paying private 
practitioners to defend the poor.1 

 
An [indigent] person provided counsel . . . shall be assessed a 
counsel fee of $150.2 

I. Introduction 

The ªrst case I argued as a law student defender was a success. The 
judge dismissed the charges against my client, not because I zealously 
advocated for her, but because the Fifth Amendment gave her and her 
boyfriend the right to refuse to incriminate themselves on charges stem-
ming from a ªght. Any competent lawyer could have dispensed with the 
case with about twenty minutes of work, including the court appearance. 
After dismissing the case the judge imposed a statutory fee of $150 for 
my services on my client. I tried to inform him that she was indigent and 
could not pay this ªne. What I did not say was that I assumed that the 
very imposition of that ªne went directly against the right to counsel en-
shrined in Gideon v. Wainwright.3 The judge summarily dismissed my prot-
estations and moved on. 

A few days later I spoke to the person in charge of my client’s wel-
fare beneªts. She informed me that my client, after paying her rent, was 
left with around $50 a month for the rest of her living expenses. Accord-
ing to her calculations, it would take my client approximately a year to 
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repay the court for the cost of my assistance; the judge had given her two 
months. 

I was prepared for most of the realities of indigent defense. The ran-
dom dispensation of justice, the disorganization of the court system, the 
power wielded by prosecutors, the indifference to the plights of individ-
ual defendants displayed by some judges, clerks, probation ofªcers, and 
even defense counsel. All of these issues were sobering, but not shock-
ing. I already knew that the rights seemingly guaranteed by the Constitu-
tion were seldom as robust as their rhetoric implied. When I signed up to 
work as a student defender, I had expected that these systemic shortcom-
ings would disturb the complacency I had developed over two years of 
law school. I was prepared for this gap between theory and practice. 

One reality I was not prepared for, however, was the fee that Massa-
chusetts courts required indigent defendants to pay to exercise their con-
stitutionally guaranteed right to counsel. When I learned that Massachusetts 
charges these defendants $150 for their appointed attorneys (or student 
representatives), my immediate response was, “That’s unconstitutional.” 
If I had learned anything in law school, it was that the 1963 Supreme 
Court decision in Gideon v. Wainwright4 mandated free counsel for de-
fendants who were too poor to hire an attorney. It turns out that I was wrong. 

Contrary to my assumptions,5 Gideon does not guarantee an indigent 
defendant free counsel. Many scholars have written about the Supreme 
Court’s failure to protect the substantive meaning of Gideon, concluding 
that although “[t]he rhetoric of the Sixth Amendment is grand, the reality 
is grim.”6 In Strickland v. Washington,7 for example, the Court made clear 
that the right to an attorney, declared necessary by Gideon, was essentially 
nominal: that in order to uphold a conviction based on a challenge to the 
effectiveness of counsel, a court needed to ªnd that the attorney met only 
a minimal level of professional responsibility to her client.8 Lawyers who 
have passed this minimal threshold include those who slept through their 
clients’ trials, those who appeared in court inebriated, those who spent 
only a few hours preparing for a capital case, and those who allowed their 
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clients to be sentenced to death without putting on any mitigating evidence.9 
This interpretation of the substantive right to counsel sharply limits the 
“noble ideal” Justice Black put forth in Gideon10 and undermines the no-
tion that America’s criminal justice system is a rigorous adversarial proc-
ess.11 

Scholars are rightly outraged that the right to counsel means so little. 
Yet their outrage over the shortcomings of the right to counsel overlooks the 
fact that states now charge indigent defendants for exercising their con-
stitutionally protected right.12 The Supreme Court declared these fees 
constitutionally permissible in 1974 in Fuller v. Oregon;13 today such fees 
are imposed by every state and the federal government, working practical 
hardship on thousands of indigent defendants who decide to accept coun-
sel rather than face the state pro se.14 These fees underscore the “grim real-
ity” of the meaning of the right to counsel, a right that is still touted by 
lawyers and politicians as evidence that our criminal justice system is the 
fairest in the world. 
 

                                                                                                                              
9

 See generally Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for 
the Worst Crime but for the Worst Lawyer, 103 Yale L.J. 1835 (1994) (discussing the poor 
quality of indigent defense); William S. Geimer, A Decade of Strickland’s Tin Horn: Doc-
trinal and Practical Undermining of the Right to Counsel, 4 Wm. & Mary Bill Rts. J. 91 
(1995); George C. Thomas III, History’s Lesson for the Right to Counsel, 2004 U. Ill. L. 

Rev. 543 (2004) (discussing the Supreme Court’s failure to ensure that defendants get 
adequate representation). 

10
 See Gideon v. Wainright, 372 U.S. 335, 344 (1963) (“From the very beginning, our 

state and national constitutions and laws have laid great emphasis on . . . fair trials before 
impartial tribunals in which every defendant stands equal before the law. This noble ideal 
cannot be realized if the poor man charged with crime has to face his accusers without a 
lawyer to assist him.”). 

11
 See Bright, supra note 9, at 1836 (“Poor people accused of capital crimes are often 

defended by lawyers who lack the skills, resources, and commitment to handle such seri-
ous matters.”). 

12
 When states were ªrst passing reimbursement statutes, there were a few law review 

articles written that directly questioned the laws’ constitutionality. See, e.g., Gerard A. Bos 
& Eugene B. Livaudais, Note, Constitutional Law—Recoupment Statutes—Reimbursement 
of Indigent Defense Costs Upheld, 49 Tul. L. Rev. 699 (1975); Comment, Charging Costs 
of Prosecution to the Defendant, 59 Geo. L.J. 991 (1971); Comment, Reimbursement of 
Defense Costs as a Condition of Probation for Indigents, 67 Mich. L. Rev. 1404, 1415–16 

(1969). Since then, no scholarship has focused on the constitutionality of such statutes, despite 
their prevalence, save for one article published in The Champion in 2004 calling for de-
fense lawyers to make “suggestions on ways that [the Indigent Defense Committee of the 
NACDL] can work to protect indigent defendants from the overwhelming burdens of cost 
recovery policies.” Lynn O. Rosenstock, The Price of Being Indigent and Accused, Cham-

pion, Aug. 2004, at 50, available at http://www.nacdl.org/public.nsf/PrinterFriendly/A0408 
p50?openDocument. The few current articles that address reimbursement statutes with 
more than a passing reference use their existence to support other claims. See, e.g., Wayne 
R. Holly, Rethinking the Sixth Amendment for the Indigent Criminal Defendant: Do Reim-
bursement Statutes Support Recognition of A Right to Counsel of Choice for the Indigent?, 
64 Brook. L. Rev. 181 (1998). 

13
 417 U.S. 40 (1974). Fuller is discussed at length in Part II.B.2, infra.  

14
 See Holly, supra note 12, at 218 (“[E]very state and the federal government has en-

acted a statutory recovery system designed to recoup all or some of the costs associated 
with the government’s constitutional obligation to provide counsel to indigent criminal 
defendants.”). 



194 Harvard Civil Rights-Civil Liberties Law Review [Vol. 42 

If the state may charge an indigent defendant for counsel, what is the 
promise of Gideon in practice? Essentially, Gideon is the equivalent of a 
Miranda warning; it is the defendant’s right to know that a lawyer will be 
available should she desire one. The state will still provide counsel for de-
fendants who are too poor to hire a full-price lawyer, but the defendants will 
have to repay the state for the privilege of asserting this constitutional guar-
antee. 

Part II of this Article describes the evolution of the right to counsel, 
from the colonial-era assurance that the state could not deny a defendant 
the right to an attorney, to the ideal that all criminal defendants should 
have meaningful access to a lawyer at the expense of the state, to the pre-
sent reality, where a defendant who is too poor to hire an attorney can still 
be charged for representation. Part II.A traces the evolution of the right 
from its roots in the Constitution through its fulªllment in Gideon v. Wain-
wright, which, I argue, requires states not only to provide counsel to in-
digent defendants, but to do so at their own expense. Part II.B discusses 
the rapid devolution from this celebrated guarantee, examining the often-
overlooked opinions in James v. Strange15 and Fuller v. Oregon, which 
allowed states to charge indigent defendants for exercising their constitu-
tional right to representation. Part III discusses how these decisions play 
out in contemporary practice in Massachusetts.16 Part III.A describes how 
Massachusetts’s reimbursement statute is applied and abused, and Part 
III.B suggests how lawyers in Massachusetts might challenge its consti-
tutionality. Finally, the Conclusion places the imposition of counsel fees 
in the larger context of ªnes and fees that indigent defendants are in-
creasingly forced to bear. 

II. A Constitutional Right to Free Counsel? 

This Part considers the rise and fall of the right to free counsel for 
indigent defendants in Supreme Court doctrine. Section A describes the 
rise of the right to free counsel. It discusses how the right’s meaning evolved 
from the founding fathers’ understanding—that the Sixth Amendment 
merely prevented the state from denying a defendant legal representation, 
should she be wealthy enough to afford a private attorney—to the inter-
pretation pronounced in Gideon v. Wainwright,17 when the Supreme Court 
insisted that states make counsel available regardless of a defendant’s ability 
to pay.18 In particular, Section A examines the Court’s efforts to weigh the 
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injustice of a criminal justice system without guaranteed defense counsel 
against the burden that providing such counsel would place on state treasur-
ies, and concludes that it was this pecuniary concern, rather than consti-
tutional considerations, that prevented the Court from extending the right 
to all indigent defendants before the 1960s. What made Gideon momen-
tous, then, was not its application of the Sixth Amendment to the states, 
but rather its implication that the states would have to bear the costs of 
providing counsel to the defendants that they prosecuted. 

Section B describes how the states managed to skirt Gideon’s deter-
mination that the importance of representation outweighed the states’ ªnan-
cial considerations. In the decade following Gideon the Court belied its 
own rhetoric by upholding a state’s right to charge indigent defendants for 
state-provided counsel in two cases.19 These two decisions made clear how 
reluctant the Court was to burden state treasuries with the cost of indigent 
defense and how little it would do to protect the right it had extended in 
Gideon. They also set the stage for the current conception of the right to 
counsel, where almost every state requires some form of repayment from 
those deemed poor enough to merit state-appointed representation.20 

A. The Rise of the Right to Free Counsel 

1. The Right for Those Who Can Afford It 

To an originalist or a strict textualist, the claim that the right to counsel 
even extends to those who cannot afford an attorney is incorrect. Gideon 
was not preordained by the Sixth Amendment, which merely forbids states 
from denying defendants the right to be represented by counsel. The Ameri-
can colonists inherited from the British a system that saw no need for such a 
right, given “the weakness of the government vis à vis its enemies.”21 
However, once the colonists ceased relying solely on private complainants 
and began to use public prosecutors to enforce their laws,22 they quickly saw 
that a professional public prosecutor “knew the law, the jury system, and 
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the judge more intimately than could any individual defendant.”23 This 
realization, coupled with the colonists’ fear of a powerful, centralized 
government, led “[t]welve of the thirteen American colonies [to insist on 
the right to counsel] because they believed that [forcing defendants to 
represent themselves] was an outrageous perversion of humane treatment 
and that it led to inaccurate convictions.”24 Some states, including Massa-
chusetts, enshrined the right in their constitutions, while others enacted 
right-to-counsel legislation.25 By the time the United States Constitution 
was drafted, the right to counsel was so dominant an idea that some scholars 
have suggested that the very inclusion of a Bill of Rights stemmed from 
the American public’s insistence upon “the maintenance of a fair balance 
in criminal trials, and to that end the protection of the rights of the ac-
cused.”26 

This insistence upon the rights of the accused, however, was not ab-
solute. The right to counsel written into the Sixth Amendment was merely a 
right to obtain and be represented by counsel. It was not a right to have 
counsel appointed and certainly not a right to counsel at the expense of 
the state.27 

2. The Right for Capital Defendants 

For two hundred years the states determined for themselves whether 
a defendant who could not afford counsel was nonetheless entitled to rep-
resentation. Many chose to provide counsel to defendants charged with capi-
tal crimes. It was this practice that allowed the Supreme Court to open the 
door to the modern understanding of the right to appointed counsel in the 
1932 case Powell v. Alabama.28 

Powell was not a case in which the defendants were denied counsel 
altogether.29 Nor was it a case addressing the Sixth Amendment, which did 
not yet apply to the states; rather it involved the Due Process Clause of 
the Fourteenth Amendment. The “Scottsboro boys,” as the defendants be-
came known, were nine African American men accused of raping two white 
women. They were tried in a mob-surrounded Alabama courthouse and 
were represented by a lawyer who had been appointed on the morning of 
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trial.30 The egregious circumstances of the case—the mob atmosphere, 
the defendants’ likely innocence, and, signiªcantly, the inadequacy of 
counsel—so outraged the Court that it put aside its long history of absten-
tion from interference with state criminal procedure31 to hold that, at least 
in capital cases, the Due Process Clause of the Fourteenth Amendment re-
quires that a defendant be given competent counsel at the expense of the 
state.32 

Though Powell is rightly heralded as a momentous case, the holding 
itself was not particularly revolutionary. By the time Powell reached the 
Supreme Court, almost all states had interpreted their own constitutions 
to require the appointment of counsel for capital cases.33 What Powell did 
was provide a language of necessity to describe the right to counsel. The 
Court made clear that the Constitution did not simply guarantee that a de-
fendant be allowed representation. The Justices recognized that counsel 
in a criminal trial is fundamental to the very notion of due process: “The 
right to be heard would be, in many cases, of little avail if it did not com-
prehend the right to be heard by counsel.”34 

While the Powell Court did not say that the Fourteenth Amendment 
mandated the free provision of counsel in capital cases, it almost cer-
tainly presumed it. There was little question that the Scottsboro boys, unem-
ployed African Americans in the Jim Crow South, were too poor to pay 
for their attorneys. In choosing to rest its reversal of conviction on the 
grounds that adequate counsel was a necessity even for indigent defen-
dants, the Court implicitly held that all capital defendants must be given 
a lawyer, regardless of their ability to pay for one. 

3. Weighing the Cost of the Right 

Eight years later, in Betts v. Brady,35 the Supreme Court had the chance 
to extend the right to provision of counsel to all defendants facing prison 
terms. In 1942, however, the Court was not ready to burden the states (or 
the State) with the cost of protecting the rights of non-capital criminal 
defendants. 
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The facts of Betts are quite similar to those of Gideon.36 Betts was 
indicted on robbery charges in the state of Maryland. Unable to afford a 
lawyer, he asked the court to appoint one for him, but “[t]he judge advised 
him that this would not be done, as it was not the practice in Carroll 
County to appoint counsel for indigent defendants, save in prosecutions for 
murder and rape.”37 The Supreme Court granted certiorari to determine, 
among other things, whether the Sixth Amendment should apply to state 
defendants. In holding that the Sixth Amendment was “not aimed to compel 
the State to provide counsel for a defendant,”38 and that it need only be ap-
plied in special circumstances, the Court reasoned that “that which may, 
in one setting, constitute a denial of fundamental fairness, shocking to the 
universal sense of justice, may, in other circumstances, and in the light of 
other considerations, fall short of such denial.”39 

The Court’s ªnding that Maryland’s refusal to provide counsel to 
Betts did not deny him “fundamental fairness” contrasts with its contrary 
ªnding four years earlier in a Sixth Amendment case that had arisen in 
federal court. In Johnson v. Zerbst,40 the Court declared the right to coun-
sel a necessity in all federal criminal trials. Holding that the right to counsel 
was “an essential jurisdictional prerequisite to a federal court’s authority 
to deprive an accused of his life or liberty,”41 the Court addressed both the 
practical and historical grounds on which its decision stood. It explained 
that the Sixth Amendment “embodies a realistic recognition of the obvi-
ous truth that the average defendant does not have the professional legal 
skill to protect himself when brought before a tribunal with power to take 
his life or liberty, wherein the prosecution is presented by experienced 
and learned counsel,”42 and proclaimed that “[t]he Sixth Amendment stands 
as a constant admonition that if the constitutional safeguards it provides 
be lost, justice will not ‘still be done.’”43 

The rhetoric of the two opinions appears contradictory. In Johnson, 
the Court declared the right to counsel a necessity in all federal criminal 
trials; in Betts, the Court declared this same right unessential in criminal 
trials in state court. To make Johnson and Betts coherent on a literal level, 
the Court would have had to believe either that Betts was a far more skilled 
advocate than Johnson—an unlikely belief, given that Johnson was a law-
yer—or that refusing to provide defense counsel only undercut “funda-
mental fairness” at the federal level. But the Court did not attempt to rec-
oncile the two cases; rather, it rested its holding in Betts on its respect for 
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federalism, focusing on its reluctance to tread on the states’ criminal law 
territory.44 

It is likely that the Betts Court was also animated by another concern: 
the burden that incorporating the Sixth Amendment against the states would 
place on state coffers. As one scholar notes, the “Sixth Amendment right 
to counsel . . . is the only criminal procedure constitutional guarantee that 
costs money in the purest sense.”45 While absent from its ofªcial holding, 
the issue of the ªnancial costs inherent in extending the right to counsel 
colors the Court’s opinion. For instance, in defending its refusal to in-
trude on states’ rights, the Court trivialized another costly right, the right 
to a jury trial. It explained that “the usual practice [in Maryland trial courts] 
is for the defendant to waive a trial by jury . . . . Such trials, as Judge Bond 
[the trial judge in Betts’ case] remarks, are much more informal than jury 
trials and it is obvious that the judge can much better control the course 
of the trial and is in a better position to see impartial justice done than 
when the formalities of a jury trial are involved.”46 The logic of this quote 
is clear: if the Supreme Court were to give indigent defendants the right 
to a lawyer, those defendants would start insisting on other constitutional 
rights, such as the right to a jury trial, and that would be expensive. 

The Court ended its opinion by noting the danger of an opposite hold-
ing: the likelihood that “[c]harges of small crimes tried before justices of 
the peace and capital charges tried in the higher courts would equally 
require the appointment of counsel. Presumably it would be argued that 
trials in the Trafªc Court would require it.”47 This hyperbolic slippery slope 
argument reveals the Court’s awareness of the potential monetary burden 
that requiring counsel for all criminal defendants would impose on the states 
and its unwillingness to give its imprimatur to such a broad mandate. 

4. The Right Trumps the Cost 

In 1963, Gideon v. Wainwright famously and unanimously overturned 
Betts and incorporated the right to counsel against the states.48 Like thou-
sands of other criminal defendants, Clarence Gideon was a poor drifter 
who had been in and out of prison; he was charged in Florida “with [break-
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ing and entering] a poolroom with intent to commit a misdemeanor.”49 When 
he came before the court, Gideon requested that he be provided a lawyer 
free of charge, since he knew from experience that he would not fare well 
advocating for himself. The trial court denied his request.50 Gideon de-
fended himself in front of a jury; he was convicted and sentenced to ªve 
years in prison. After the Supreme Court of Florida denied his appeal, 
Gideon appealed his case to the United States Supreme Court. In this 
appeal Gideon was represented by future Supreme Court Justice Abe For-
tas.51 

The Court held that the Constitution did indeed guarantee Gideon the 
right to a lawyer.52 It incorporated the right to counsel against the states for 
all criminal defendants accused of a felony. Citing Powell and Johnson, 
among other cases, the Court overturned Betts, stating that there was “ample 
precedent for acknowledging that those guarantees of the Bill of Rights 
which are fundamental safeguards of liberty immune from federal abridg-
ment are equally protected against state invasion by the Due Process Clause 
of the Fourteenth Amendment.”53 The Court maintained that it was not 
making any fundamental alterations to constitutional precedent, and sug-
gested instead that the Betts Court had made “an abrupt break with its 
own well-considered precedents”54 in holding that representation for poor 
defendants was not a “fundamental right” worthy of incorporation.55 As 
made clear by the Court, Gideon was not a revolutionary constitutional 
decision. It simply expanded the right to counsel in a way consistent with 
its treatment of other fundamental rights and corrected the deviation of 
Betts.56 
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That Gideon meant free counsel was clear at the time of the decision. 
This is apparent from the text of the opinion, which states that “in our 
adversary system of criminal justice, any person haled into court, who is 
too poor to hire a lawyer, cannot be assured a fair trial unless counsel is 
provided for him.”57 That the Court did not specify that “provided for him” 
meant at the expense of the state reºects only that it was too obvious to 
mention. Those who could afford to pay for an attorney were already guar-
anteed the right to have one; the Justices believed that they were dealing 
only with those “too poor to hire a lawyer.” 

The favorable public reaction to Gideon supports this reading.58 The 
press proclaimed it America’s guarantee of equal treatment for the poor. 
The Washington Post described Gideon as a landmark case for “the cause 
of justice for all indigent defendants” and declared that “[i]t is intolerable 
in a nation which proclaims equal justice under law as one of its ideals that 
anyone should be handicapped in defending himself simply because he 
happens to be poor.”59 This sweeping language would be out of place had 
the decision meant only that an indigent defendant was being given a loan 
from the government that would soon have to be repaid. 

That Gideon required free counsel was presumed by at least three con-
temporary Supreme Court justices. In United States v. Desist,60 a case 
addressing the retroactivity of criminal procedure decisions, Justice Harlan 
wrote in dissent that “Gideon had already established the proposition that 
the State must provide free counsel to indigents at the criminal trial.”61 Then 
in Argersinger v. Hamlin,62 the case that extended the right to counsel to 
defendants in misdemeanor trials, Justice Powell wrote a concurring 
opinion, in which he was joined by Justice Rehnquist, to express his fear 
that “the Court’s opinion foreshadows the adoption of a broad prophylac-
tic rule applicable to all petty offenses. No one can foresee the consequences 
of such a drastic enlargement of the constitutional right to free counsel.”63 If 
Justice Powell had thought that Gideon allowed the states to charge indi-
gent defendants for the exercise of their constitutional right, he would 
have had much less to fear.64 Finally, Chief Justice Burger noted in a con-
curring opinion in Argersinger that “[w]ere [he] able to conªne [his] fo-
cus solely to the burden that the States will have to bear in providing coun-
sel,”65 he would be inclined to vote against extending the counsel right. 
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However, he and the Argersinger majority felt that the accused’s consti-
tutional rights outweighed the practical concerns of the state. 

B. The Retreat from the Right: James and Fuller 

Though Gideon may not have been revolutionary constitutional in-
terpretation, its impact on state court practices was enormous. Since most 
criminal defendants are poor, the decision “mandated an in-kind wealth 
transfer to indigent defendants.”66 Faced with this drain on their treasur-
ies, states began searching nearly immediately for ways to lessen Gideon’s 
ªnancial impact.67 Though they could not violate outright the Supreme 
Court’s Sixth Amendment dictate by denying counsel to poor defendants, 
they were able to experiment with ways to reduce the cost of providing 
counsel.68 In Gideon’s aftermath, a number of states passed statutes aimed at 
complying with the Supreme Court’s ruling that included provisions re-
quiring indigent defendants to reimburse the state for the cost of their attor-
neys. These provisions were immediately challenged as contrary to Gideon’s 
mandate.69 

1. Weighing the Cost of the Right, Again 

On the very same day that the Justices heard arguments in Argersinger, 
they issued an opinion invalidating a Kansas provision requiring defendants 
to reimburse the state for the cost of their court-appointed counsel. In James 
v. Strange, the Court reviewed the Kansas Aid to Indigent Defendants 
Act, which both mandated the appointment of counsel for indigent de-
fendants and instituted civil proceedings whereby the state could “re-
cover [from the defendant] counsel and other legal defense fees expended 
for the beneªt of indigent defendants.”70 In James, the defendant was 
charged with ªrst-degree robbery under Kansas state law. He “professed 
indigency” and was appointed counsel under the aforementioned statute.71 
After counsel represented James at his guilty plea,72 he received $500 
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from the state for his services. The state then notiªed James that, pursu-
ant to the statute, he had sixty days to reimburse the state for his appointed 
counsel before a judgment for that amount was docketed against him.73 

James challenged the law’s constitutionality on several grounds, and 
the United States District Court for the District of Kansas held that the 
statute was an unconstitutional violation of his right to counsel.74 Relying 
on United States v. Jackson,75 in which the Supreme Court struck down the 
Federal Kidnapping Act because the act conditioned the imposition of the 
death penalty on the defendant’s assertion of his right to a jury trial and 
thereby chilled the exercise of that right, the district court held that re-
quiring payment by indigent defendants would unnecessarily “chill” their 
use of their constitutionally guaranteed right to counsel.76 In a strongly 
worded opinion, the district court held: 

Beyond question, the Kansas statute deters indigents from exer-
cising their right to the assistance of counsel. The statute most 
assuredly puts the accused in the position of deciding whether he 
can afford to consult even with court appointed counsel. In prac-
tical effect, this statutory condition on an indigent accused’s ac-
ceptance of court appointed counsel returns the indigent accused to 
the lawyerless position he occupied prior to the decision in Gideon 
v. Wainwright. For if an accused has not the means to hire an at-
torney in the ªrst instance, he will not be in a position to accept 
court appointed counsel when it merely means that he has at most 
ninety days grace in paying the cost of legal services rendered 
on his behalf.77 

The district court was not alone in condemning state reimbursement 
statutes on Sixth Amendment grounds. The two state supreme courts to 
consider the issue before James had also held that reimbursement statutes 
violated the right to counsel. In 1969 the California Supreme Court rea-
soned that, while the state’s “concern for ªnancial burdens imposed upon 
the counties for [the cost of appointed counsel] is commendable we believe 
that [the statutory fee] is quite likely to deter or discourage many defen-
dants from accepting the offer of counsel despite the gravity of the need 
for such representation.”78 That same year, the New Hampshire Supreme 
Court advised its legislature that such a statute would be unconstitutional 
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under its state constitution’s right to counsel.79 Additionally, the Ameri-
can Bar Association’s 1968 “Standards Relating to Providing Defender 
Services,” produced by a committee chaired by future Chief Justice War-
ren Burger, noted that reimbursement for counsel “should not be required” 
because “the practice raises serious constitutional questions,” including 
whether a waiver of counsel is valid if it is made because of the accused’s 
unwillingness to undertake such an obligation.80 

The Kansas district court restated Gideon’s “noble ideal” that “the 
right to counsel is absolute and should not be fettered by the poverty of the 
accused.”81 It held that the reimbursement statute rendered that decision 
“hollow verbiage”82 by requiring payment from those defendants already 
deemed indigent and thus “by deªnition unable to stand the very expense 
in question,”83 and added that “[t]o this court it is beyond question that 
the indigent’s right to counsel as explicated in Gideon and the larger as-
surance of a fair trial implicit therein will not long endure unless the state 
provides counsel in a manner designed to assure that the indigent accused 
will in fact have counsel to represent him.”84 

Given the Justices’ holding in Argersinger, one would assume that the 
Supreme Court would have at the very least afªrmed the lower court’s hold-
ing, if not expanded on Gideon’s precise requirements. Instead, the Su-
preme Court took the case in order to narrow the grounds on which the 
lower court had decided the constitutional issue. The Court noted that, be-
cause the statute was enacted to provide counsel to indigent defendants, 
it was “certainly no denial of the right to counsel in the strictest sense.”85 

The Court left open the question of whether the statute “impermissi-
bly [deterred] the exercise of this right” because it found the statute was 
unconstitutional on Equal Protection grounds. The Court’s narrow hold-
ing was that the statute at issue treated indigent defendants differently from 
other “civil judgment debtors” because they were denied the “exemptions 
afforded other judgment debtors,” such as restrictions on the amount of 
earnings from which payment could be garnished.86 However, the Court 
tacitly approved recoupment statutes more generally. It noted at the outset 
that “the Kansas statute is but one of many state recoupment laws appli-
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cable to counsel fees,” and refused to make “any broadside pronounce-
ment on their general validity.”87 

Reading James in hindsight, it is clear that the Court was backtrack-
ing on its promise to ensure free counsel. Toward the end of his opinion 
invalidating the Kansas statute for denying equal protection to indigent 
defendants, Justice Powell somewhat tangentially noted that “the state inter-
ests represented by recoupment laws may prove important ones. . . . Many 
States . . . face expanding criminal dockets, and this Court has required 
appointed counsel for indigents in widening classes of cases and stages 
of prosecution.”88 This thinly veiled reference to Argersinger’s extension 
of the counsel requirement to misdemeanors suggests that the majority of 
the Court saw recoupment statutes as a way to alleviate the pressure it had 
put on state treasuries by expanding constitutional safeguards. Of course, 
this reasoning seems entirely beside the point if one sees Gideon as man-
dating counsel. Many constitutional requirements “burden” the states; it 
is not the Court’s job to lessen the burden that the Constitution itself im-
poses. By invalidating the Kansas statute on grounds other than the Sixth 
Amendment, the Court signaled an initial retreat from the protection it had 
promised poor defendants in Gideon and Argersinger. 

2. The Cost Trumps the Right 

Two years later, in Fuller v. Oregon, the Court completed its retreat 
when it upheld an Oregon reimbursement statute.89 The defendant, after 
pleading guilty to sodomy in the third degree, was sentenced to ªve years’ 
probation on the condition that he repay the state for the fees incurred by 
his state-appointed counsel and the investigator hired by his attorney. 
This repayment stipulation was expressly authorized by an Oregon stat-
ute that laid out the provisions for appointing counsel to indigents in 
criminal cases. The statute provided that any defendant convicted of a 
crime might be required to pay costs and that these costs could be im-
posed as a condition of probation. It made clear that costs were only to be 
imposed on those indigent defendants who “[are] or will be able to pay 
them,” and that the court assessing the fees was ordered to “take account 
of the ªnancial resources of the defendant and the nature of the burden 
that payment of costs will impose.”90 The statute also allowed a defendant 
ordered to pay these costs to “petition the court which sentenced him for 
remission of the payment of costs or of any unpaid portion thereof,” and 
explained that “[i]f it appears to the satisfaction of the court that the pay-
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ment of the amount due will impose manifest hardship on the defendant 
. . . the court may remit all or part of the amount due in costs.”91 

Finding the Oregon statute constitutional, the Court made much of 
the notion that the Oregon statute was “never mandatory.” It also listed the 
conditions that had to be met in order for an indigent defendant to be 
charged counsel fees: 

First, a requirement of repayment may be imposed only upon a 
convicted defendant; those who are acquitted, whose trials end in 
mistrial or dismissal, and those whose convictions are overturned 
upon appeal face no possibility of being required to pay. Second 
a court may not order a convicted person to pay these expenses 
unless he ‘is or will be able to pay them’. . . . Third, a convicted 
person under an obligation to repay may [petition the court to re-
mit the costs]. . . . Finally, no convicted person may be held in 
contempt for failure to pay [if his non-payment is not inten-
tional].92 

In emphasizing these conditions in its decision, the Court encouraged 
lower courts to place heavy emphasis on these safeguards in reviewing 
similar recoupment statutes. As a result, state statutes now largely include 
these same conditions. Whether intentional or not, then, this dictum in Ful-
ler essentially ensured that challenges to recoupment statutes would no 
longer reach the Court. 

The Court quickly disposed of the petitioner’s claim that the statute 
violated the Equal Protection Clause “because of various classiªcations 
explicitly or implicitly drawn by the legislative provisions.”93 First, it made 
clear that the Oregon statute was “wholly free of the kind of discrimina-
tion that was held in James v. Strange to violate the equal protection 
clause.”94 Then the Court considered a new equal protection challenge, 
namely that the statute only assessed costs on those defendants found guilty. 
The Court had previously invalidated a statute that required prisoners to 
repay the state for the cost of trial transcripts for use in an appeal but did 
not require the same from those who were found guilty but not impris-
oned. The Court found that defendants who were imprisoned should not 
be treated differently than those defendants who were sentenced to pro-
bation or ªned.95 Fuller’s attorney suggested that the distinction between 
convicted defendants and those found not guilty was similarly harmful, 
but the Court found this distinction “wholly noninvidious.”96 In fact, the 
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opinion went on to make clear how different these two classes were, say-
ing that a “defendant whose trial ends without conviction or whose con-
viction is overturned on appeal has been seriously imposed upon by soci-
ety without any conclusive demonstration that he is criminally culpable. 
His life has been interrupted and subjected to great stress, and he may 
have incurred ªnancial hardship through loss of job or potential working 
hours.”97 The Court saw Oregon’s distinction as “an effort to achieve ele-
mental fairness” for defendants who were not found guilty.98 

The Court also resolved the question it had left open in James: 
whether requiring indigent defendants to pay for counsel violated their Sixth 
Amendment right by deterring them from accessing counsel. In determin-
ing it did not, the Court stated that the Oregon statute provides free coun-
sel for a defendant “when he needs it,” and repeated its earlier insistence 
that only those found able to pay are required to do so. The Court did not 
discuss whether indigent defendants might be deterred from obtaining 
counsel by the knowledge that they might have to reimburse the state; rather, 
it stated that the Oregon statute “in no way affects [a defendant’s] eligi-
bility to obtain counsel.”99 It then distinguished the deterrent effect of a 
recoupment statute from that of statutes that “had no other purpose or effect 
than to chill the assertion of constitutional rights by penalizing those who 
choose to exercise them.” Again the Court emphasized that the Oregon 
statute “is tailored to impose an obligation only upon those with a fore-
seeable ability to meet it . . . .”100 

In his dissent, Justice Marshall argued that the statute violated equal 
protection because indigent defendants required to repay the state might 
be imprisoned for nonpayment, whereas a defendant who had hired pri-
vate counsel could never be imprisoned on those grounds. Because he 
found the statute to violate equal protection, Marshall did not reach the 
Sixth Amendment argument. However, in a footnote, he made clear that 
he would be open to a Sixth Amendment challenge were it brought by “a 
defendant who, unlike petitioner, had refused appointed counsel and con-
tended that his refusal was not a knowing and voluntary waiver of his 
Sixth Amendment rights because it was based upon his fear of bearing the 
burden of a debt for appointed counsel . . . .”101 

It is possible to argue that Fuller stands only for the proposition that 
a convicted defendant found in a separate hearing to be no longer indi-
gent can be forced to repay the state. Concurring, Justice Douglas high-
lighted these features of the Oregon statute in his determination that the 
statute is constitutionally valid.102 Read this way, the statute would essen-
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tially be a barrier to a nonindigent defendant claiming to be indigent and 
receiving free counsel, a concern emphasized by the Court.103 

In reality, Fuller has a much broader impact. As is clear from the chal-
lenges to reimbursement statutes since Fuller,104 the decision has been 
read expansively to allow the state to require reimbursement from defen-
dants who meet the deªnition of indigency, who are never given hearings 
to determine the status of their resources, and who are compelled to re-
pay the state at great hardship to them. However, the Supreme Court left 
open a number of bases on which to challenge such practices. The following 
Part will discuss the details of Massachusetts’s reimbursement statute and 
illustrate how such challenges might be deployed to question the validity 
of that state’s reimbursement scheme. 

III. Tackling the Massachusetts Reimbursement Statute 

This Part examines how the Supreme Court’s decision in Fuller has 
manifested itself in Massachusetts and discusses possible avenues through 
which to challenge the state’s reimbursement statute. Section A discusses 
the intricacies of the Massachusetts statute; Section B suggests ways to 
challenge the statute, focusing on exploiting the weaknesses of the statute’s 
wording and drawing upon challenges brought in other states. 

A. The Massachusetts Reimbursement Statute 

It is clear from the many challenges that have been brought in other 
courts since Fuller that each state has its own method for administering 
the right to counsel, its own method for determining indigency,105 and its 
own method of forcing defendants found to be indigent to repay the state 
for counsel. Thus states are left to set the bar for indigency, and in many 
cases they have set this bar at an incredibly low income level. Addition-
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ally many states, including Massachusetts, have statutes that catch defen-
dants who cannot afford to pay for counsel in their reimbursement net. 

The Massachusetts reimbursement “statute” is actually a collection 
of statutes and judicially created rules. The statute, which ostensibly ad-
dresses the functioning of the Massachusetts public defender (Committee 
for Public Counsel Services (“CPCS”)), also addresses how much to charge 
a defendant should she be declared indigent. Chapter 211D, Section 2 1/2 
of the Massachusetts General Laws mandates that “a person claiming 
indigency . . . must execute a waiver authorizing the court’s chief proba-
tion ofªcer . . . to obtain the person’s [ªnancial information].”106 It falls to 
the probation ofªcer to determine if the defendant meets the “deªnition of 
indigency under section 2.”107 However, the “deªnition of indigency” is 
actually found in the procedural rules promulgated by the Supreme Judi-
cial Court. Rule 3:10 deªnes an indigent person as one who receives certain 
types of public assistance; a person whose annual income, after taxes, is 
“one hundred twenty-ªve percent or less of the then current poverty 
threshold”; a person who is in a number of illness-related institutions; 
and a person in prison without funds.”108 Another category of defendants 
is labeled “indigent but able to contribute.”109 It is up to the judge, based 
on the probation ofªcer’s report, to determine if a defendant falls into either 
of these categories.110 Furthermore, the probation department is mandated 
under Section 2 1/2 to “complete a re-assessment of the defendant’s ªnan-
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cial circumstances” every sixty days that she is represented.111 The judge, 
at the next court appearance, has the right to revoke the defendant’s counsel 
upon a ªnding that she no longer meets the deªnition of indigency.112 

Rule 3:10, however, instructs the judge to appoint counsel before a 
determination of what level of indigency a defendant qualiªes for. Judges 
are instructed to tell any defendant appearing without a lawyer that “the 
law requires that counsel be available in the proceeding, at public expense if 
necessary and if [ ]the court ªnds that the party wants counsel and cannot 
afford counsel, the Committee for Public Counsel Services will provide 
counsel at no cost or at a reduced cost.”113 This is the only information 
that a defendant in Massachusetts receives from the trial judge before she 
is assigned an attorney. 

As noted above, a judge does not decide which category a defendant 
falls under until after counsel has been assigned. Thus, a defendant must 
accept the state’s “deal” with no knowledge of what that deal is. After coun-
sel is assigned the judge decides, with no hearing, whether a defendant is 
“indigent” or “indigent but able to contribute.” This determination is sub-
ject to review “at any stage of a court,” and a defendant has a right to request 
a hearing as to the determination of her status.114 However, there is no re-
quirement that a defendant be informed of this right when she is assigned 
counsel.115 While in most circumstances a defendant could rely on her law-
yer to assert her right to due process, in this instance it is unlikely that most 
defense lawyers will do so because relieving the defendant of this ªnancial 
burden is directly adverse to the interests of a defense attorney. Even CPCS, 
which, of the attorneys representing indigent defendants in Massachusetts, is 
most likely to be concerned for a client’s ªnancial well-being, has pub-
lished a report asking that the statutory fee be raised in order to better com-
pensate attorneys for their work.116 

The determination that a defendant is indigent rather than indigent 
but able to contribute does not mean that her counsel is free of charge. Rule 
3:10 mandates that a defendant determined to be indigent “may not be or-
dered, required, or solicited to make any payment toward the cost of coun-
sel, except for an order entered pursuant to G.L. c. 211D § 2A.”117 Both 
Sections 2A and 2 1/2 include a reference to the statutory fee that is to be 
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assessed for “all defendants assigned counsel” by the court. Section 2A 
speciªcally refers to a person charged with a misdemeanor, whereas sec-
tion 2 1/2 refers to any defendant claiming indigency. Both sections note 
that the defendant should be charged a $150 fee for assigned counsel. 
Section 2 1/2 says that a judge may waive this fee “only upon a determi-
nation that the defendant is unable to pay,”118 whereas Section 2A says sim-
ply that the fee “may be waived at the discretion of the court.”119 It is un-
clear whether this difference in language is intentional; in either case, a de-
fendant assigned counsel will be charged the fee unless the judge, in her 
discretion, waives it. Furthermore, if upon the probation department’s man-
datory sixty-day review, a defendant who had the fee waived is determined 
to now be able to pay, the court is instructed to “invalidate the waiver and 
re-impose the $150 counsel fee.”120 The trial court may “authorize a de-
fendant to perform community service in lieu of payment of the counsel 
fee.”121 The statute does not set boundaries for when community service 
should be imposed instead of the fee, nor for when the court should impose 
community service rather than waive the fee for a defendant whom it de-
termines unable to pay. 

An indigent defendant ordered to pay the fee under this statute is not 
free until she has reimbursed the state. The case against her remains open 
until she has paid the statutory fee, regardless of whether she has served 
her sentence or completed her probation. The statute orders the probation 
ofªce to notify “the departments of transitional assistance, medical assis-
tance and revenue and the registry of motor vehicles the amount of any legal 
counsel fee owed by the defendant.”122 These departments are authorized to 
take the amount owed by the defendant from their tax refunds or beneªt 
payments and to put a lien on any motor vehicle owned by the defendant.123 
No notiªcation is due to a defendant nor is any hearing required to deter-
mine whether or not the money deducted from their beneªts is necessary 
for their basic living expenses. 

 

                                                                                                                              
118

 Mass. Gen. Laws ch. 211D, § 2 1/2 (2006). 
119

 Id. at § 2A.  
120

 Id. at § 2 1/2. 
121

 Id. 
122

 Id. 
123

  

The department of revenue shall intercept the fee from tax refunds due to persons 
who have not paid it. The departments of transitional assistance and medical as-
sistance shall deduct the fee in weekly or monthly increments from the beneªt 
payments of persons who have not paid it. The registrar of motor vehicles shall 
place a lien in the amount of any portion of the legal counsel fee owed by the de-
fendant upon the title of any motor vehicle owned in whole or in part by him. The 
lien shall be released only upon notiªcation from the clerk of the court that the 
fee has been collected or worked off in community service.  

Id. 



212 Harvard Civil Rights-Civil Liberties Law Review [Vol. 42 

The statutes addressing appointed counsel make no distinction be-
tween those defendants who plead or are found guilty and those whose cases 
are dismissed or who are acquitted. However, Chapter 278, Section 14 says 
that “no prisoner or person under recognizance, acquitted by verdict or 
discharged because no indictment has been found against him, or for want 
of prosecution, shall be liable for any costs or fees or for any charge for 
subsistence while he was in custody.”124 It is not clear that this statute 
refers to attorneys’ fees. The fact that there is no mention of the remittal for 
acquitted or discharged defendants in Chapter 211(D) suggests that acquit-
ted defendants also must pay for their counsel. Further, Chapter 261, Section 
27A, which deals with court costs, speciªcally excludes attorneys’ fees 
from its deªnition of “fees and costs.”125 While this chapter ostensibly 
applies only to “civil actions,” Rule 3:10 refers to it for a deªnition of 
indigence,126 and in several places Section 27 refers to criminal as well as 
civil actions. Thus it is entirely unclear whether those who are acquitted are 
free from reimbursement or whether their cases, like the cases of those 
who plead or are found guilty, also remain open until the fee is paid.127 

The question of whether or not acquitted defendants must pay coun-
sel fees is not clariªed by the practice of judges. Based on many different 
accounts, judges in the Roxbury District Court have vastly different ways 
of interpreting the statute.128 Some judges routinely impose the counsel 
fee on defendants whose cases are dismissed, while others remit the fee, cit-
ing Chapter 278. Some judges routinely conduct hearings to determine 
whether or not an indigent defendant has the resources to pay the fee, while 
others impose the fee even upon the protestation of defense counsel that 
their client is not able to pay it. One judge has a practice of doubling the 
counsel fee for defendants who are late repaying the state. In my limited 
experience, no judge makes clear to a defendant at her arraignment that she 
may have to pay the fee, and no defendant has taken advantage of her right 
to a hearing on the judge’s determination of her ªnancial status. 
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This lack of uniformity reºects the vague nature of the statute and its 
inconsistent implementation. It is clear that the statute falls short of the 
narrowly tailored and systematically implemented statute that the Supreme 
Court approved in Fuller. The Massachusetts courts have never issued a 
ruling on either the statute or the way judges interpret it.129 

B. Challenging the Massachusetts Statute 

1. The “Chill” Doctrine 

The broadest challenge to the statute would be to assert that the threat 
of repayment chilled a defendant from exercising her right to counsel. 
The “chill” doctrine was established when the Supreme Court invalidated 
the Federal Kidnapping Act in United States v. Jackson, because it chilled a 
defendant’s assertion of the right to a jury trial.130 The Court stated that it 
may invalidate a statute deterring the exercise of constitutional rights regard-
less of the purpose of that statute: “The question is not whether the chill-
ing effect is ‘incidental’ rather than intentional; the question is whether 
that effect is unnecessary and therefore excessive.”131 Relying on this state-
ment, the two state supreme courts to have considered the issue of recoup-
ment statutes have both held that, regardless of the statutes’ purpose, they 
had the unnecessary effect of chilling the exercise of the right to counsel.132 

In Fuller, the Court stated that these lower-court holdings were “wide 
of the constitutional mark.” In the case of indigent defendants, it called 
the chill argument “fundamentally different” from the issue at stake in 
Jackson, because the statute in Fuller was “narrowly tailored” to ensure 
that those who would actually be deterred by the hurdle of repayment would 
never have to pay.133 While the claim was summarily dismissed by the 
Court, Justice Douglas emphasized the narrowness of the statute: 
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The narrow construction of the Oregon recoupment statute in 
this case disposes of petitioner’s claim that the statute “chills” the 
exercise of the right to counsel. Repayment cannot be required un-
til a defendant is able to pay the costs, and probation cannot be 
revoked for nonpayment unless there is a speciªc ªnding that 
payment would not work hardship on a defendant or his family.134 

A Sixth Amendment challenge, then, is not moot unless the statute at 
issue contains the same protections as the Oregon statute challenged in 
Fuller. 

This challenge has already been brought in several states, however, 
and the results are not promising. All but one state court to have heard chal-
lenges to reimbursement statutes have rejected Sixth Amendment argu-
ments.135 Between 1974, when Fuller was decided, and 2005 appellate 
courts in Alaska, Florida, California, Illinois, Iowa, Kansas, Kentucky, 
Minnesota, Nevada, North Carolina, North Dakota, Ohio, South Dakota, 
and West Virginia have entertained and dismissed challenges to their re-
imbursement statutes.136 Each of these courts has relied on Fuller in shut-
ting down the argument that the state statute chills the exercise of the right 
to counsel. While the holdings from other state courts are discouraging, 
they do not make a broad challenge to the Massachusetts statute impossi-
ble. Given how narrowly the Oregon statute was interpreted by the Court 
in Fuller, it is arguable that most defendants who are ordered to reimburse 
the state under the Massachusetts statute fall outside the bounds of what 
that case held acceptable. 

From a procedural perspective, this kind of challenge would be strong-
est in a situation where a defendant had actually waived counsel based on 
her inability to pay the fee. As Justice Marshall noted, the challenge would 
be more germane if it were brought by one who could show that she had 
not exercised her constitutional right because of the hardship resulting from 
the statutory fee.137 The challenges that have failed in other states have all 
been brought by defendants who were provided counsel at trial, making it 
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hard to argue that their right to counsel was actually chilled.138 This is not 
to say that many state courts would not uphold the constitutionality of the 
statute anyway, but it would logically be harder for a court to tell a defendant 
claiming to have refused counsel because of the fee that it did not deter her 
from exercising her constitutional right.139 

In order for a waiver of counsel to be valid under United States and 
Massachusetts law, it has to be “voluntary and intelligent.”140 A person waiv-
ing the right to counsel because she does not think that she can pay the 
statutory fee is arguably not waiving the right intelligently. The Massa-
chusetts Supreme Judicial Court has recognized a strong presumption 
against waivers, stating that “when the question of waiver is raised, ‘courts 
indulge every reasonable presumption against waiver’ of fundamental con-
stitutional rights and . . . [they] ‘do not presume acquiescence in the loss 
of fundamental rights.’”141 In order to waive counsel in Massachusetts, a 
defendant must sign a form speciªcally stating that she knows of her 
rights and has made a voluntary choice to proceed pro se.142 In many in-
stances, this signed form may overcome the presumption that a defendant 
did not make a voluntary and intelligent choice. 

There is a serious argument, however, that a waiver based on a de-
fendant’s belief that she cannot afford the statutory fee cannot be know-
ing and valid.143 This argument was not made to the Supreme Court in Fuller 
and still remains viable. In Hanson v. Passer,144 the United States Court 
of Appeals for the Eighth Circuit overturned a conviction where a defen-
dant had proceeded pro se because he claimed he could not afford to hire 
a lawyer, even though his net worth was above that of Kansas’s indigency 
threshold. The court rejected the state’s argument that the defendant had 
waived his right to counsel, noting that he “persistently asserted that he 
was entitled to counsel and protested at having to proceed pro se.”145 The 
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court did note that, had the state appointed counsel and later determined 
how much the defendant would have to reimburse the state, it would have 
“passed constitutional muster.”146 However, the defendant in this case was 
not determined to be indigent, as a defendant challenging the Massachu-
setts statute would be. 

The key to a successful Sixth Amendment deterrence claim would be 
to show that the $150 reimbursement fee actually deterred a defendant 
from accepting counsel. In order to broaden the scope of the challenge, it 
would be necessary to show that, for the average indigent defendant, a $150 
fee is, in the language of the Supreme Court’s opinion in Fuller, a “mani-
fest hardship.” Information regarding the income and expenses of an av-
erage indigent defendant would be very important to this type of challenge, 
and there would be a number of ways to present the information. 

It might be difªcult for a judge to appreciate that $150 could deter any-
one from using a lawyer when the disadvantages to proceeding without one 
are so well-documented. Rather than simply citing the actual poverty of 
most indigent defendants, a more convincing strategy might be to empha-
size their “relative deprivation.”147 In “Relatively Deprived,” John Cassidy 
argues for the use of relative rather than absolute poverty thresholds.148 
He notes that “while money matters to people, their relative ranking mat-
ters more.”149 This insight could be very helpful in a challenge to this kind of 
reimbursement statute. For instance, trial judges in Massachusetts make 
$112,777 a year.150 A person who meets the federal poverty threshold level 
makes $9,800 a year.151 To qualify as indigent in Massachusetts, a defen-
dant must make less than 125% of this amount, i.e., less than $12,250. 
Most indigent defendants make less than 10% of what a trial judge in Mas-
sachusetts makes. Put in those terms, a court might less readily assume 
that a defendant could make this kind of payment. Additionally, as Adam 
M. Gershowitz notes, “a criminal defendant earning 126% of the federal 
poverty guidelines [and reasonably spending half of his discretionary 
income on other expenses before getting into legal trouble] would have 
only $1,168 remaining at the end of the year.”152 A Massachusetts trial judge, 
on the other hand, after taking care of the bare necessities and spending 
half of her discretionary income, would have approximately $45,000. One 
hundred and ªfty dollars represents almost 10% of an indigent defendant’s 
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discretionary funds. Someone on a judge’s salary asked to pay 10% of his 
discretionary funds (or $4,500) might well be deterred by such a sum, par-
ticularly if she had been through the system already (as many criminal de-
fendants have) and knew the amount of time and energy a court-appointed 
attorney was likely to devote to her case. 

This argument would be stronger if the defendant had been charged 
with a minor crime. For instance, a judge asked to pay $4,500 to defend a 
charge of murder might well be willing to do so, but what about defend-
ing against a charge of driving with a suspended license? Trespass? Posses-
sion of a Class D substance? A defendant facing a misdemeanor or minor 
felony might be deterred from accepting counsel if it meant spending 10% 
of her discretionary income to do so. 

A counterargument in Massachusetts might be that a defendant must 
know that she will have to repay the state for representation in order to be 
chilled from requesting counsel. The statute seems explicitly to instruct a 
judge to assign counsel before she determines a defendant’s indigency. 
There is no mandate that a judge alert a defendant that she will be charged 
for counsel before she accepts.153 This argument can be turned around, how-
ever, and used by those who have accepted counsel. If a defendant has ac-
cepted counsel without knowing that she will have to reimburse the state, it 
seems clearly to violate her right to due process to then order her to pay. 
Given that the statement read to the defendant at her arraignment clearly 
says that counsel will be provided at the cost of the state if needed, a defen-
dant who is able to claim indigency might well assume that she was poor 
enough to receive this constitutional beneªt free of charge. 

The fact that there is little or no inquiry into whether or not an indi-
vidual defendant is able to pay the fee might well be considered constitu-
tionally inªrm and serve as another basis for challenging the reimburse-
ment system. The Massachusetts system requires only a cursory review of a 
defendant’s ªnancial resources by a judge. In overturning an order to pay 
counsel fees, the Pennsylvania Superior Court made clear that, without as-
surance that “only those able to repay will ever be required to, there is a 
real danger that some may choose to forgo their right to appointed coun-
sel.”154 The court went on to hold that the judge’s order for reimbursement 
violated the Sixth Amendment because “[a]ction by the state which un-
necessarily chills the exercise of a constitutional right is invalid.”155 

Despite the widespread refusal to condemn statutes on Sixth Amend-
ment grounds, a number of opinions condition the constitutionality of a stat-
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ute on a stringent requirement that a defendant be found able to pay by a 
trial court before the fee is imposed. Several courts have held that the 
Sixth Amendment requires that a hearing be held to determine if a defen-
dant is able to pay the reimbursement fee before she is ordered to do so. A 
number of these courts have read statutes that sweep far more broadly than 
the Oregon statute in Fuller to apply only on the narrow terms under which 
that statute was upheld. In Cunningham, the Minnesota Supreme Court 
noted that a statute requiring a $28 co-payment by any defendant as-
signed counsel “raises serious constitutional concerns” because it lacked 
“statutory limitations.”156 The court avoided invalidating the statute by 
construing a provision giving judges discretion to waive the fee as requir-
ing that they waive it “when . . . the co-payment would cause a defendant 
to suffer manifest hardship.” The Court read the statute this way “even 
though this may not have been the intent of the legislature.”157 The South 
Dakota Supreme Court similarly held “that the condition of repayment can 
only be enforced in circumstances where the probatee has funds available 
for such repayment, to avoid any unconstitutional ‘chilling effect’ upon his 
right to counsel.”158 

Those state court opinions that have upheld reimbursement statutes 
that do not require individual hearings before assessing attorney fees on a 
defendant have occasioned bitter dissents. These dissents focus particu-
larly on the court’s duty to ensure that a defendant is not threatened with a 
fee that she cannot afford.159 In 1995, the Alaska Supreme Court upheld 
Alaska’s reimbursement statute, which imposed a ªxed fee without the 
safeguard of a hearing to determine a defendant’s ability to pay. In response, 
Justice Bryner wrote a long dissent. Challenging the notion that indigent 
defendants in Alaska were treated no worse than their nonindigent coun-
terparts, he opined, “In no other area of Alaska law . . . is a private or public 
debtor virtually stripped of the right to a trial—or even the right to a hear-
ing—and subjected to . . . the automatic entry of a ªnal civil judgment . . . . 
This treatment is unique to indigent defendants . . . , and it is uniquely 
harsh.”160 To this judge, at least, the potential burdens imposed by accept-
ing counsel might well chill an indigent defendant from accepting the state’s 
offer. 
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2. Due Process 

Several state courts have found that the Due Process Clause of the 
Fourteenth Amendment requires a hearing on the record into a defendant’s 
actual ability to pay before a fee is assessed. In People v. Love, the Supreme 
Court of Illinois stated that “due process requires a hearing into a defen-
dant’s ability to pay reimbursement as a precondition to ordering such 
reimbursement.”161 In fact, the legislature had incorporated a hearing re-
quirement into its statute in order to prevent the courts from invalidating 
it.162 Likewise, the much embattled Kansas statute found unconstitutional 
in James was upheld only after it was written to “[take] into account the 
defendant’s ªnancial resources and [afford] a judicial determination of a 
defendant’s ability to pay,” among other safeguards.163 

The Massachusetts statute does not require a hearing into the defen-
dant’s ability to pay. In fact, it only requires a cursory review of the pro-
bation ofªcer’s ªndings regarding the defendant’s ªnancial resources before 
a judge imposes the fee. The potential chilling effect of the standard en-
try of an order to pay combined with the statute’s lack of procedural safe-
guards leaves Massachusetts well behind most states in terms of the due 
process it extends to indigent defendants. 

The Massachusetts statute contains one loophole in its community 
service provision. Arguably, a defendant who cannot afford to pay the statu-
tory fee can do community service instead. It might be averred that this 
provision mitigates the chilling effect that the need to pay would other-
wise have on an indigent defendant by providing them an alternative to pay-
ing a fee. Under the current statute, however, judges have absolute discretion 
to decide whether to impose the fee, impose community service, or waive 
the requirement altogether. A judge who is sensitive to a defendant’s ªnan-
cial situation might seriously consider community service as an alterna-
tive to a fee, but there are judges who routinely enforce the fee without 
concern for a client’s ability to pay it. Without genuine sensitivity to a de-
fendant’s ability to pay, the chilling effects of the statute remain. 

Furthermore, there are a number of arguments to be made against 
imposing community service on a client who is too poor to pay the statu-
tory fee.164 Defendants might well be chilled from accepting counsel if they 
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are aware that they must work for the state in order to earn this represen-
tation, particularly if they are charged with only minor crimes. Second, 
although the Supreme Court has speciªcally upheld the imposition of ªnes 
for indigent defense, it has never considered the imposition of community 
service.165 A similar provision was successfully challenged in Iowa, where 
the state supreme court held that judges cannot offer community service 
as an alternative to paying a fee without ªrst determining whether the de-
fendant is able to pay the fee.166 

Whether or not the community service provision saves the statute 
from being invalidated, it does not save it from being applied unfairly by 
judges with absolute discretion. Any challenge to the statute should insist 
that no judge be able to enforce the ªne without a hearing on the record 
showing that the defendant is able to pay. One tactic is to urge discipli-
nary action against judges who impose the ªne on acquitted defendants, 
or those who double or add to the ªne for nonpayment or other punitive 
reasons. This strategy has the advantage of focusing attention on the vague-
ness of statutory standards. In response, judges will either read speciªc 
standards into the statute and be disciplined for acting outside this man-
dated scope, or will ªnd the statute too vague, prompting them to insist that 
the legislature clarify the statute to include procedural safeguards for the 
defendant. 

Gathering information about the way judges administer the statute is 
critical. If judges in Roxbury interpret the fee assessments so differently 
from one another, it is likely that judges in other districts also diverge in the 
amount of process and consideration they give to defendants when decid-
ing whether to impose the fee, impose community service, or waive the 
statute altogether. Information on the number of defendants who are able 
to pay the fee is also critical. For instance, if it were shown that the majority 
of defendants were unable to pay the fee, the legislature might reconsider 
its imposition. As the Supreme Court noted in James, “only $17,000 has 
been recovered under the statute in its almost two years of operation, and 
. . . this amount is negligible compared to the total expended.”167 The Court 
refused to consider the negligible return because “[w]hether the returns un-
der the statute justify the expense, time, and efforts of state ofªcials is for 
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the ongoing supervision of the legislative branch.”168 The legislature might 
be willing to consider the adverse effects that a statute of this kind has on 
indigent defendants if it can be shown that it contributes only a negligible 
amount to the coffers of the state.169 

IV. Conclusion 

As recent public attention has shown, recoupment statutes are just 
the tip of the iceberg where burdens imposed on the poor by the criminal 
justice system are concerned. The New York Times recently published an 
article documenting the enormous costs that defendants must pay—costs 
that continue to punish defendants long after they have served their sen-
tences.170 A woman in Washington who spent nine months in jail for a drug 
conviction was released owing $1900. A man from Louisiana who spent 
forty-four years in prison was released only to ªnd that he owed the state 
$127,000 in court costs.171 The fees are characterized as a way to “offset 
some of the enormous costs of operating the criminal justice system.”172 
These “enormous costs” stem in large part from the state’s need to provide 
indigent defendants with counsel. The article paraphrases a Georgia judge as 
saying that “his state’s many fees, known there as add-ons, were a backdoor 
way to make poor people pay for the free lawyers guaranteed to them by 
the United States Supreme Court’s decision in Gideon v. Wainwright in 
1963.”173 It is hard to imagine that, when the Supreme Court decided Fuller, 
it foresaw indigent defendants owing thousands of dollars to the state, not 
as part of a punishment, but for the operating costs of defending themselves. 

Even if challenging Massachusetts’s reimbursement statute proves 
legally ineffective, doing so would at least highlight the chasm between 
the promise of fairness and equality that proposes to legitimize the criminal 
justice system, and the grim reality that undermines that promise. 
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