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I. INTRODUCTION

The Americans with Disabilities Act of 1990 (“ADA”) was intended
“to provide a clear and comprehensive national mandate for the elimination
of discrimination against individuals with disabilities.”! In the context of
the Internet, however, discrimination in the form of inaccessibility persists
largely beyond the reach of the ADA. The ADA was passed at a time when
the United States was on the threshold of a revolution in information tech-
nology that would change every aspect of American life. In 1991, just one
year after the ADA was signed into law, researcher Tim Berners-Lee created
the world’s first web server, web browser, and web site.> The subsequent
proliferation of the Internet has left nothing untouched. For the individual,
new means of communication, entertainment, and commerce have trans-
formed daily life. For the firm, changes in methods of communication have
reduced transaction, monitoring, and agency costs. For the retailer, a new
venue for advertising has created opportunities to market and sell products
without geographical restriction. For the academic, information-sharing has
propelled new discoveries.

For the disabled, the Internet held a great deal of promise and a great
deal of risk. Screen readers for the blind and other accessibility technology
became widely available, allowing those with disabilities to access text-
based web pages with relative ease.> This put a plethora of previously diffi-
cult-to-obtain materials at the fingertips of disabled Americans for the first
time. The risk, however, lay in the fact that the Internet economy was, and
is, based on traffic. Online traffic generates advertising revenue and in-
creased profits stemming from a greater number of completed transactions.
In short, traffic means money. Traditional web advertising, however, is not
as effective at reaching people with disabilities. In addition, because dis-
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abled individuals comprise a small segment of the market, market mecha-
nisms alone have failed to drive Internet accessibility. The result has been
an economy-driven Internet that is not fully accessible to those with
disabilities.

The problem, then, is whether and how the regulatory scheme heralded
by the ADA should go about making the Internet more accessible to disabled
individuals. By passing the ADA, the federal government appropriated a
central role in “address[ing] the major areas of discrimination faced day-to-
day by people with disabilities.” Title III of the ADA seeks to address
discrimination in almost every physical venue that is central to American
public life, including hotels, schools, shopping malls, professional offices,
restaurants, theaters, parks, and public transportation. Because passage of
the ADA predated the meteoric rise of the Internet, Congress could not have
included web pages as “public accommodations™ under Title III. The In-
ternet has become equally central to American life as a tool for shopping,
education, entertainment, and communication. Much of the Internet, how-
ever, is inaccessible to individuals with disabilities, particularly those with
vision and hearing impairments.® Therefore, if the federal government is to
uphold the ADA and meet its obligation to ensure that the disabled can par-
ticipate in American life on equal terms, it must address the problem of
online inaccessibility for the deaf and blind.

This Note will describe how the ADA is currently applied to the In-
ternet through the “nexus” test.” We will argue that application of this test is
both under- and over-inclusive. It is under-inclusive in that it fails to in-
crease the accessibility of large-scale commercial websites. It is over-inclu-
sive in that it fails to account for potentially high costs and First Amendment
pitfalls that could have serious ramifications for Internet content providers.
These problems have the potential to plague not only the “nexus” test, but
any government regulation aimed at increasing the accessibility of Internet
content. The goals of this Note are twofold. First, we hope to provide a
foundation for legislative, regulatory, and entrepreneurial solutions to the
problem of web accessibility. In order to do so, we will draw upon empiri-
cal research on the scope of modern Internet usage, the ability of individuals
with disabilities to access the Internet, and the costs of implementing In-
ternet accessibility. Second, we will suggest explicit standards tailored to
the Internet’s features and special challenges that may be used to guide new
regulation of some private Internet content.

Part II of this Note will begin by outlining the origin of the problem:
the passage of major legislation, meant to impact all aspects of public life,
just prior to a technological revolution that transformed many aspects of the
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public square. This section will begin by summarizing the contours of the
ADA as passed by Congress in 1990. Next, it will provide an overview of
the Internet’s trajectory since 1990 in order to demonstrate why it was unan-
ticipated by the drafters of the ADA. We will argue that the Internet’s pre-
eminence in the modern world justifies new regulation to further the ADA’s
central mission of ensuring equal access for the disabled.

Part III will show how actions taken by Congress, the Department of
Justice (“DOJ”), and the courts have complicated, rather than clarified, the
doctrine surrounding Title III’s application to Internet accessibility. Con-
gress held a hearing in 2000 to address the applicability of the ADA to pri-
vate Internet websites.® Though testimony at this hearing underscored both
the need for, and problems with, mandating web accessibility, Congress has
failed to take action in the intervening eight years. The DOJ, the agency
responsible for implementing and interpreting the ADA, has given some in-
dications that it reads Title III to require the accessibility of at least some
Internet websites, but it has failed to initiate a formal notice-and-comment
rulemaking to address this issue.” Thus far, Congress and the DOJ have
failed to address Internet accessibility head-on and instead have left the de-
velopment of the law in this area to the courts. Courts, employing a
“nexus” test, have generally found that the ADA’s accessibility requirements
apply to websites that either offer the same services as a physical place of
public accommodation, or that offer services that affect access to the physi-
cal places and services traditionally covered by the Act.!® Debate continues
to rage in the scholarly literature over whether Congress would have in-
tended the Act to be interpreted in this manner.'!

Part IV will show that this reliance on courts is misplaced, because
courts are structurally ill-equipped to provide “clear, strong, consistent, en-
forceable standards addressing discrimination against individuals with disa-
bilities” on the Internet.’> This Note will argue that the “nexus” test is both
over- and under-inclusive in its ability to redress online discrimination
against individuals with disabilities. Application of the test fails to cover a
vast array of Internet-only businesses such as Amazon.com. At the same
time, it risks chilling many forms of noncommercial online content, such as
free content offered by individuals and non-profit institutions. There are two
primary sources for these chilling effects. First, the cost of implementing
accessibility, combined with the cost of anticipating possible accessibility
claims under the courts’ piecemeal approach, could make posting content too
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cumbersome for many users to tolerate. We will argue that these costs could
ultimately bar some content from being posted online. Second, because the
Internet is principally a medium of expression,'® courts should be wary of
imposing regulations that threaten to infringe on First Amendment rights.
The “nexus” test amplifies these speech concerns, which are inherent in all
government regulation of expressive activity, because it creates “new rights
without well-defined standards.”'*

Part V argues that the ADA’s commitment to mandating the elimination
of discrimination against persons with disabilities can be achieved with re-
gard to the Internet if Congress or the DOJ sets forth specific guidelines for
accessibility. First Amendment and cost concerns are not exclusive to the
“nexus” test, but should be considered before proceeding with any regula-
tion of the Internet. This section will suggest reasonable routes to increasing
Internet accessibility without running afoul of the First Amendment or
dampening Internet productivity. Specifically, we recommend a bifurcated
approach that draws a distinction between text-based content, which can be
made accessible at little cost, and media-rich content, for which it would be
futile to mandate accessibility. Congress or the regulating agency should
draw additional distinctions within the realm of text-based content, by man-
dating accessibility for commercial services, such as the sale of goods, but
not for non-commercial expressive content. Because accessibility costs are
likely to be ongoing rather than discrete, government regulation focusing on
commercial entities should incorporate cost-spreading mechanisms to ensure
that the costs of accessibility fall on those who are profiting from online
activity. This approach would diverge to some extent from the approach
taken by the ADA, which focuses on maximizing the impact on disabled
individuals.

II. THE ADA MEETS THE INTERNET

A. The Scope of Title Ill of the ADA

The Americans with Disabilities Act of 1990'> was passed by an over-
whelming majority of Congress.'® In so doing, the legislators voted to in-
voke “the sweep of congressional authority”!” to guarantee that the federal
government took on a central role'® in enforcing what it described as the
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Signing the ADA into Law, 26 WEgekLY. Comp. PrEs. Doc. 1165 (July 26, 1990).
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“clear, strong, consistent, enforceable standards”'® set forth in the Act. The
Act sought to address discrimination against the disabled by regulating the
actions of employers via Title L% of state and local governments via Title
IL?" and of private entities via Title II1.2> The ADA codifies a number of
congressional findings that support addressing discrimination against indi-
viduals with disabilities.?* Significantly, its final finding linked “the contin-
uing existence of unfair and unnecessary discrimination and prejudice” to
problems of cost.?* Congress asserted that such discrimination “denies peo-
ple with disabilities the opportunity to compete on an equal basis and to
pursue those opportunities for which our free society is justifiably fa-
mous.”? Additionally, Congress found that discrimination against individu-
als with disabilities “costs the United States billions of dollars in
unnecessary expenses resulting from dependency and nonproductivity.”?
Although the cost of not addressing this discrimination was used as a justifi-
cation for passing the ADA, the cost of ADA compliance has been the focus
of much of the pushback against the Act.?” It is perhaps, then, not surprising
that the issue of cost has become the primary battleground of the war over
Internet accessibility.

Title III of the ADA prohibits “places of public accommodation” from
discriminating against the disabled.?® Though Congress included a similar
provision in Title II of the Civil Rights Act, the reach of that provision ex-
tends only to restaurants, hotels, and places of entertainment.” Title III, on
the other hand, defines public accommodations as “those entities that affect
commerce and fall within one of twelve enumerated categories™ that cover a
broad range of private facilities open to the public.*® In addition to the
places governed by the Civil Rights Act, Title III also applies to places of
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merce—

(A) an inn, hotel, motel, or other place of lodging, except for an establishment
located within a building that contains not more than five rooms for rent or hire and
that is actually occupied by the proprietor of such establishment as the residence of
such proprietor;

(B) a restaurant, bar, or other establishment serving food or drink;

(C) a motion picture house, theater, concert hall, stadium, or other place of exhi-
bition or entertainment;



138 Harvard Civil Rights-Civil Liberties Law Review [Vol. 44

public gathering, sales or rental establishments, service establishments, sta-
tions used for public transportation, places of public display or collection,
places of recreation, places of education, and social center service establish-
ments.?! This expanded protection was deliberate. Prior to the ADA’s pas-
sage, Senator Harkin, one of the bill’s primary sponsors, noted that Congress
had chosen to extend the reach of the ADA so broadly because “discrimina-
tion against people with disabilities is not limited to specific categories of
public accommodations.”*?

Discrimination under Title III means providing disabled individuals
with goods, services, facilities, privileges, advantages, or accommodations
that are not equal to those afforded to non-disabled individuals.®* Entities
covered under the ADA are required to ensure that the disabled have equal
access to their goods and services by making reasonable modifications to
their policies, practices, or procedures.* They are also required to provide
“auxiliary aids and services” where “necessary to ensure that no individual
with a disability is excluded, denied services, segregated or otherwise treated
differently than other individuals.”?> These entities also have an affirmative
duty to remove physical barriers that prevent the disabled from accessing
facilities,* to remove structural barriers that prevent effective communica-

(D) an auditorium, convention center, lecture hall, or other place of public
gathering;

(E) a bakery, grocery store, clothing store, hardware store, shopping center, or
other sales or rental establishment;

(F) a laundromat, dry-cleaner, bank, barber shop, beauty shop, travel service,
shoe repair service, funeral parlor, gas station, office of an accountant or lawyer,
pharmacy, insurance office, professional office of a health care provider, hospital, or
other service establishment;

(G) a terminal, depot, or other station used for specified public transportation;

(H) a museum, library, gallery, or other place of public display or collection;

(I) a park, zoo, amusement park, or other place of recreation;

(J) a nursery, elementary, secondary, undergraduate, or postgraduate private
school, or other place of education;

(K) a day care center, senior citizen center, homeless shelter, food bank, adoption
agency, or other social service center establishment; and

(L) a gymnasium, health spa, bowling alley, golf course, or other place of exer-
cise or recreation.
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facilities, privileges, advantages, or accommodations of any place of public accommodation by
any person who owns, leases (or leases to), or operates a place of public accommodation.”

342 US.C. § 12182(b)(2)(A)(ii).

3542 U.S.C. § 12182(b)(2)(A)(ii).

342 U.S.C. § 12182(b)(2)(A)(iv). An entity must only remove barriers to access if such
removal is “readily achievable.” Id. If removal is not readily achievable, an entity is expected
to provide alternate methods to make goods, services, facilities, privileges, advantages, or
accommodations available if such methods are readily achievable. 42 U.S.C.
§ 12182(b)(2)(A)(V).
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tion with disabled individuals,”” and to refrain from screening out disabled
individuals with unreasonable entrance criteria.’

Despite the broad language of Title III, compromises centering on the
cost of the legislation figured prominently in the statute’s drafting and serve
to cabin its reach. For example, public accommodations are exempt from
Title III’s requirements to the extent that modifications are not “readily
achievable” or would present an “undue burden.” The statute also seeks
to minimize the cost of implementing accessibility by drawing a distinction
between alterations to existing buildings—which would require potentially
costly construction—and the design and construction specifications of new
facilities built after the ADA’s passage, for which the primary cost is plan-
ning.*’ Congress also sought to create incentives and reduce costs by
amending the Internal Revenue Code to allow public accommodations to
claim tax deductions for costs associated with removing architectural and
transportation barriers in accordance with Title II1.#> Thus, despite the fact
that Title IIT extensively regulates private entities, the final statute reflects
the conviction expressed by many individuals that increased accessibility
should not come at too steep a price for businesses.*

Beyond setting forth general guidelines for accessibility, Congress also
directed the DOJ to promulgate regulations implementing the ADA.*#* The
DOJ’s final rule demonstrates that it proceeded with an eye toward cost as
well. For example, the regulation expands upon the divergent standards set
by Congress for retrofitting existing structures versus designing new struc-
tures, stating plainly that the difference was intended to “[strike] a balance
between guaranteeing access to individuals with disabilities and recognizing
the legitimate cost concerns of businesses and other private entities.” In
addition to making explicit the role of cost in applying accessibility stan-
dards to public accommodations, the DOJ regulation also clarifies the defini-
tion of what constitutes a “place of public accommodation.” The rule
inserts the requirement that such a place be “a facility,” which is further
defined as “all or any portion of buildings, structures, sites, complexes,

3742 U.S.C. § 12182(b)(2)(A)(iv).

342 U.S.C. § 12182(b)(2)(A)().

42 U.S.C. § 12182(b)(2)(A)(iv).

4042 U.S.C. § 12182(b)(2)(A)(iii). Public accommodations were also not required to per-
form any modifications that would fundamentally alter the nature of the goods and services
provided. 42 U.S.C. § 12181(b)(2)(A)(iii).
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42 See 28 C.F.R. § 36.104 (2007).

43 See Statement by President George Bush upon Signing the ADA into Law, 26 WEEKLY.
Comp. Pres. Doc. 1165 (July 26, 1990) (emphasizing that the Act was carefully crafted to
minimize costs).

42 U.S.C. § 12186(b) (2000).

4528 C.F.R. § 36.304. See also 28 C.F.R. § 36.403. The DOJ justified its method for
determining whether a specific cost was disproportionate to the overall alteration by stating
that “[t]his approach appropriately reflects the intent of Congress to provide access for indi-
viduals with disabilities without causing economic hardship for the covered public accommo-
dations and commercial facilities.” 28 C.F.R. 36 app. B (1991).
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equipment, rolling stock or other conveyances, roads, walks, passageways,
parking lots, or other real or personal property, including the site where the
building, property, structure, or equipment is located.”* Like the statute
itself, the DOJ regulation specifies twelve categories of public accommoda-
tions and further asserts that, “[w]hile the list of categories is exhaustive,
the representative examples of facilities within each category are not.”#

It would become apparent in the decade after the ADA’s passage that,
although the categories of public accommodations set forth in Title III and
explicated in the DOJ rule are broad, they are not exhaustive.*® While these
categories may have encompassed the vast majority of relevant public
spaces in 1990, the subsequent proliferation of the Internet has significantly
altered the perception of what constitutes a “place” and how individuals
accomplish day-to-day tasks. The text of the statute itself, however, does
not provide sufficient grounds to legitimate the application of Title III of the
ADA to the Internet.

B. The Creation of Online Public Space

The Internet is conspicuously absent from the Act’s list of “places of
public accommodation”—and for good reason. When Title III was passed
in 1990, the Internet was still in its fledgling stages. The myriad problems
the ADA has faced in its confrontation with the digital age should thus come
as no surprise. The ADA was drafted on the eve of an information revolu-
tion that Congress did not foresee. While personal computers and networks
certainly existed in 1990, their use was not nearly as ubiquitous as it is to-
day, nor were their purposes so varied. While this historical timeline ex-
plains why the ADA does not specifically address the Internet, it does not
explain congressional failure to modify the statute in light of subsequent
developments. Congress has remained silent, allowing the courts to define
the extent of one’s right to online accessibility under the ADA. This Section
will chart the Internet’s meteoric rise, and in so doing demonstrate that it has
become as integral a part of American life as the places of public accommo-
dation enumerated in Title III.

J.C.R. Licklider, a former professor of psychoacoustics at Harvard,
both predicted and sowed the seeds for the Internet as we know it today.

4628 C.F.R. § 36.104.

“7Id. The regulation defines places of public accommodation as: (1) places of lodging;
(2) establishments serving food or drink; (3) places of exhibition or entertainment; (4) places
of public gathering; (5) sales or rental establishments; (6) service establishments; (7) stations
used for specified public transportation; (8) places of public display or collection; (9) places of
recreation; (10) places of education; (11) social service center establishments; and (12) places
of exercise or recreation. See id. The regulation also notes that “[iJn order to be a place of
public accommodation, a facility must be operated by a private entity, its operations must
affect commerce, and it must fall within one of these 12 categories. While the list of catego-
ries is exhaustive, the representative examples of facilities within each category are not.” Id.

48 See generally Hearing, supra note 8.
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While creating a government network of linked radar installations in the late
1960s, Licklider prophesied that a revolution in the way people communi-
cated both with machines and with each other was on the horizon.** Lick-
lider believed that clunky research computers—programmable to complete
only one discrete task at a time—would be replaced by an interactive model,
capable not only of multitasking, but of communicating directly with the
user.® This vision was fully realized in 1991, when Tim Berners-Lee, a
research fellow at CERNS! in Switzerland, invented the World Wide Web.52
Berners-Lee also created the world’s first web server, web browser, and web
site that same year.”> By 1993, “[clompanies, individuals, and government
institutions were all putting up Web sites. By the end of the year even the
White House had one . . . . By 1995, dial-up Internet service providers
like America Online had become household names, and the Internet had
roughly sixteen million users worldwide.”> Growth continued at an expo-
nential rate, with the number of users doubling in 1996, and again in 1997.%¢
By the year 2000, the Internet had more than 300 million users,”” and the
number of web servers had grown a thousandfold.*

Year Growth Number of Users>
1995 - 16,000,000
1996 125% 36,000,000
1997 94% 70,000,000
1998 110% 147,000,000
1999 69% 248,000,000
2000 46% 361,000,000
2001 42% 513,000,000
2002 14% 587,000,000
2003 22% 719,000,000
2004 14% 817,000,000
2005 25% 1,018,000,000
2006 7% 1,093,000,000
2007 21% 1,319,000,000

Fig. 1. The Growth of the World Wide Web

4 J.C.R. Licklider, Man-Computer Symbiosis, 1 IRE TRANSACTIONS ON HUMAN FACTORS
N ELECcTRONICS 4, 4-11 (1960).

A

S' CERN is an acronym for Conseil Européen pour la Recherche Nucléaire (European
Council for Nuclear Research).

32 See GILLIES & CAILLIAU, supra note 2.

3 Id. at 230-35.

S41d. at 264.

55 Internet World Stats: Internet Growth Statistics, http://www.internetworldstats.com/
emarketing.htm (last visited Aug. 23, 2008).

6 Id.

ST1d.

38 GiLLies & CAILLIAU, supra note 2, at 306.

3 See Internet World Stats, supra note 55.
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These usage trends did not go unnoticed. From the earliest days of the
World Wide Web, enterprising individuals and established businesses sought
to leverage its new opportunities for profit. The Internet opened new ave-
nues for marketing, sale of goods and services, and business-to-business
transactions, in addition to creating entirely new ‘“digital” industries. Mar-
keters were keenly aware of the growing number of Internet users. They
sought to place banner advertisements on popular websites that would lead
users to client websites. The typical compensation arrangement was similar
to the fee scale for ratings-based television advertisements; the amount paid
to the website’s operator was based on the number of people who viewed the
website, and thus the advertisement. This model demonstrates that the In-
ternet’s commercial growth was based in part on its ability to generate high
traffic at a low cost.

Advances in computing and data transfer technology allowed the In-
ternet to grow in ways that cannot be measured by simple user counts.
Faster modems, and, later, the availability of inexpensive broadband, signifi-
cantly reduced web page load times. This not only allowed users to browse
more sites, but also allowed Internet developers to create sites that were
richer in content, containing much more than simple text, images, and
links.®" Since broadband users did not access the Internet through the stan-
dard telephone line, they were no longer forced to log on and log off, but
could maintain a permanent connection.®? This, in turn, allowed “response-
time-sensitive” applications to thrive: electronic mail clients and instant
messaging applications became mainstays on most personal computers.®
Additionally, faster connections meant that audio and video could now be
delivered over the Internet without excessive loading times or diminished
image quality.®

The increased speeds that allowed real-time audio and video to be
transmitted from user to user also allowed recorded audio and video to be
transmitted quickly. As a result, the Internet has changed the way millions
of Americans acquire music, first through the popular MP3 format,% and,
more recently, through digital download services.®® As of the time of this
writing, digital music sales comprise 15% of total music sales, accounting
for $2.9 billion in revenue.®” For every track sold by the music industry, at
least twenty are downloaded without payment through peer-to-peer file shar-

% NATL RESEARCH COUNCIL, BROADBAND: BRINGING HOME THE Bits 84 (2002).

S Id. at 82-83.

%2 Id. at 85.

83 Id. at 85, 87.

% Id. at 89, 98.

6 BRUCE HARING, BEYOND THE CHARTS: MP3 AND THE DiGitaL Music REVOLUTION 6
(2000).

6 See IFPI, IFPI Publishes Digital Music Report 2008 (Jan. 24, 2008), http://www.ifpi.
org/content/section_resources/dmr2008.html.

S7IFPI, DicitaL Music Report 2008, at 6 (2008), available at http://www.ifpi.org/
content/library/DMR2008.pdf.
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ing networks.® Web-facilitated video piracy affects Hollywood in a similar
fashion; the film industry has responded by producing advertisements to
ward off potential pirates.® This does not mean, however, that the audio and
video content available on the Internet is solely comprised of pirated profes-
sional works. On the contrary, musicians and singers, filmmakers and ani-
mators, comedians and tragedians alike, have together created a constantly
updating, ever-expanding collection of free entertainment available on the
Internet. Perhaps the best-known example of such a collection is YouTube, a
popular video sharing community.” As of March 2008, over 78.3 million
freely available videos had been uploaded to YouTube by its users.”’ Every
day roughly 150,000 videos are added to that number.”? Averaging just
under three minutes per video, it would require over 400 years for someone
to watch all of the content available on YouTube.”? As the table below
shows, most of this content is user-generated.

Video Type Percent of Total Videos
Professional User-Generated 14.7
Amateur User-Generated 80.3
Commercial Content 4.7
Video Blogs 4.7

Fig. 2. Categories of YouTube Videos.™

Several Internet businesses have arisen in response to the growth of the
Internet. It has become increasingly possible to offer services online that
would have traditionally occurred exclusively offline. Google, for example,
offers e-mail, word processing, and spreadsheet tools that do not require the
user to complete any downloads.” Instead of requiring the user to install a
word processor, run it on a local machine, and save and edit files locally,
Google has popularized the idea of running programs on a remote machine
by turning the program into a website.”* Users of Google Docs, Google’s
word processing and spreadsheet service, go to the Google Docs website as
they would any other website. This website has all of the features of a word
processor and allows the user to open and save files stored remotely on

8 Id.

% See, e.g., The Industry Trust for Intellectual Property Awareness, Piracy Is a Crime,
http://www.piracyisacrime.com (last visited Aug. 23, 2008).

0 See, e.g., YouTube, http://www.youtube.com (last visited Aug. 23, 2008).

7! Digital Ethnography, YouTube Statistics, http://ksudigg.wetpaint.com/page/YouTube+
Statistics?t=anon (last visited Aug. 23, 2008).

72

»

Id.

> See, e.g., Google, Google Docs Tour, http://www.google.com/google-d-s/tour].html
(last visited Aug. 23, 2008).
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Google’s servers.”” This enables the user to access the file from any com-
puter at any time, since Internet access has become so expansive.” Increas-
ingly, computer uses are now occurring entirely within users’ web browsers
and on remote web servers: games,” instant messaging,3 storage of photos®!
and videos,® finding and playing music,®® and word processing.’* This new
approach, whereby “software is accessed with a Web browser and delivered
over the Internet from vast data centers run by Google and others,” is being
called “cloud computing.”®

The extent to which these technological developments are changing the
average American’s lifestyle is difficult to judge. The Internet has become
an indispensable component of daily life, and it seems very likely that its
importance will continue to increase. As this occurs, access to the Internet
will become increasingly necessary for full participation in community and
social life. The ADA’s original goal, to enable disabled Americans to par-
ticipate fully and equally in American society, therefore will become impos-
sible to fulfill if Internet accessibility is not achieved.

C. Internet for the Disabled: Opportunity and Risk

It seems that the Internet has indeed become the all-encompassing net-
work that Licklider imagined, but this reality is not without its pitfalls.
Thirty years before the existence of the Internet, Licklider himself worried
that unequal access could undermine the benefits of the Internet:

For the society, the impact will be good or bad, depending mainly
on the question: Will ‘to be on line’ be a privilege or a right? If
only a favored segment of the population gets a chance to enjoy
the advantage of “intelligence amplification,” the network may
exaggerate the discontinuity in the spectrum of intellectual
opportunity.®

The discontinuity of opportunity—the opportunity to participate in the
social, intellectual, cultural, and economic life of the community—between
those who can access the Internet and those who cannot grows with every
advance in technology and every increase in technology adoption. Licklider

Id.

78 See Earl Lane, Advancing Science, Serving Society, Community Wireless Networks
Could Have “Transformative” Impact, Experts Say (June 5, 2008), http://www.aaas.org/news/
releases/2008/0605wireless.shtml.

™ See, e.g., Kongregate, http://www.kongregate.com (last visited Aug. 23, 2008).

80 See, e.g., Meebo, http://www.meebo.com (last visited Aug. 23, 2008).

81 See, e.g., Flickr, http://www.flickr.com (last visited Aug. 23, 2008).

82 See, e.g., YouTube, supra note 70.

8 See, e.g., SeeqPod, http://www.seeqpod.com (last visited Aug. 23, 2008).

84 See Google, supra note 75.

85 Steve Lohr, Microsoft Seeks Path Beyond Gates’s Legacy, N.Y. TimEs, June 27, 2008, at
Al17, available at http://www.nytimes.com/2008/06/27/technology/27soft.html.

86 See Licklider, supra note 49, at 40.
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feared that monetary constraints would prevent a class of people from reap-
ing the benefits of the Internet,®” but physical limitations have proven to be a
greater obstacle.

United States Census Bureau data shows that about 15% of Americans
suffer from some form of sensory or physical disability.®® To take but one
example, data from the American Foundation for the Blind shows that 1.3
million Americans are legally blind, and another ten million suffer from seri-
ous visual impairment.* For these individuals, the Internet holds great
promise. According to a study conducted in 2000, 48% of disabled Internet
users reported that Internet access had “significantly improved the quality of
their lives.” By comparison, 27% of respondents without disabilities
thought the Internet had significantly improved their lives.”! Over half of the
disabled Internet users surveyed stated that Internet access allowed them to
be “better informed about the world,” and 44% reported that the Internet
made them feel “connected to the world around [them].”? Another 42%
reported that the Internet better allowed them to forge bonds with people
“who have similar interests or experiences.”?

The problem lies in the so-called “digital divide.””* As the Internet
becomes increasingly multimedia-oriented, web designers often fail to take
into account the disabilities of many of their fellow Americans. For exam-
ple, deaf Americans can rely on the availability of captioned television, and
blind Americans may take advantage of programs with descriptive video, but
neither option is available on popular websites such as YouTube. For the
blind in particular, day-to-day browsing can be seriously impaired by the
increasingly graphical style favored by many web developers.”

87 Id. at 35-37, 40.

88 See U.S. Census Bureau, Detailed Table B18030: Disability Statistics, http:/factfinder.
census.gov/servlet/DTTable?_bm=y&-geo_id=01000US&-ds_name=ACS_2006_EST_G00_
&-_lang=en&-_caller=geoselect&-state=dt&-format=&-mt_name=ACS_2006_EST_G
2000_B 18030 (last visited Nov. 5, 2008) (listing approximately 41 million Americans as hav-
ing “any disability,” out of approximately 270 million).

8 See American Foundation for the Blind, Statistical Snapshots, http:/www.afb.org/
Section.asp?SectionID=15&DocumentID=4398 (last visited Oct. 29, 2008).

° Humphrey Taylor, How the Internet is Improving the Lives of Americans with Disabili-
ties (June 7, 2000), http://www .harrisinteractive.com/harris_poll/index.asp?PID=93. Another
41% reported some improvement in quality of life. Id.
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4 Elaine Gerber & Corinne Kirchner, Who's Surfing? Internet Access and Computer Use
by Visually Impaired Youths and Adults, 95 J. VisuaL IMPAIRMENT & BLINDNESs 176, 177
(2001).

% In addition to these impairments, which have obvious deleterious effects on a user’s
ability to fully access the Internet, there are likely other physical and cognitive impairments
that limit access to the Internet. See PAcIELLO, supra note 6, at 10-11. Though these impair-
ments are beyond the scope of this Note, the World Wide Web Consortium (“W3C”) guide-
lines address Internet accessibility for individuals with such impairments. See infra notes 217-
224, and accompanying text.
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Though there are some technologies that assist disabled users in acces-
sing the Internet, there are currently no perfect technological solutions to the
problem of the inaccessibility of media-rich websites. Disabled users access
the Internet in a variety of ways. Blind individuals may use “screen read-
ers,” which are synthetic voices that read aloud the contents of a webpage,
or, less commonly, refreshable Braille displays that mimic the functionality
of computer monitors.”® Voice browser software is also available, allowing
navigation by voice command.” Those with less severe vision impairment
may employ screen magnification hardware or software and large, high-con-
trast fonts.”®

These assistive devices, however, can only go so far. Disabled people
rely on the creators of Internet content to provide cues for the assistive de-
vices. Screen readers, for example, cannot describe images on web pages
unless web page creators properly encode image descriptions.”” Similarly,
deaf people currently have no tool that allows automatic transcription of
audio, and must rely on subtitles or descriptive text to fully appreciate online
video.!® In the days of basic web pages comprised primarily of text, links,
and the occasional image, the tools available to disabled Internet users were
sufficient. Today, however, they are not.

Although any alterations to existing websites would entail some
amount of cost and effort, there are website design principles that could
mitigate the accessibility problems of media- and graphic-intensive websites,
primarily by making sites more compatible with assistive devices.!”! Regu-
lation mandating that websites be designed with these principles in mind
would likely spur technological innovations that would increase the effi-
ciency with which Internet websites can be made accessible. As the next
section will show, the governmental institutions responsible for interpreting
and enforcing the ADA have failed to explore or address fully the issue of
web inaccessibility. Moreover, as we will explore in Part I'V, there are likely
to be legal and practical challenges to such an all-encompassing regulation
of the Internet.

III. CoNGRESSIONAL (IN)ACTION AND INSTITUTIONAL RESPONSES

Title III of the Americans with Disabilities Act does not explicitly ad-
dress Internet accessibility or give any textual indication that the Internet is
subject to the requirements of the ADA. This statutory gap has become the
source of several court battles'” and frequent commentary.'®® A detailed

9 See PACIELLO, supra note 6, at 70-71.

7 1d.

B Id.

* Id.

100 Id

101 See infra Part IV.A, discussing the W3C’s Web Accessibility Initiative (“WAI”).

102 See Nat’l Fed’n of the Blind v. Target Corp., 452 F. Supp. 2d 946 (N.D. Cal. 2006);
Access Now v. Southwest Airlines, 227 F. Supp. 2d 1312 (S.D. Fla. 2002); see also AOL
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textual analysis of the ADA’s applicability to the Internet has been under-
taken elsewhere,'™ and will not be attempted in this Note. Rather than fo-
cusing on the text of the statute, this Section will first provide a brief sketch
of the evidence used to support and oppose application of Title III to the
Internet. Second, this Section will outline the responses of Congress, the
DOJ, and the courts to the problem of achieving Internet accessibility for
disabled persons.

A. Congress’s Intent at the Time of Title III’s Passage

The starting point of any court or agency action applying Title III to the
Internet must be Congress’s intent in passing the ADA.!% As other commen-
tators have noted, the Internet itself is not defined as a place of public ac-
commodation within the text of Title IIL.'" Therefore, private Internet
websites must be embraced by one of the twelve enumerated categories de-
scribed above in order to be regulated by the Act.!” Statutory analysis of
Title III, Congress’s passage of separate statutes regulating telecommunica-
tions and television accessibility, and the DOJ regulation implementing Title
IIT all cast doubt on the theory that Congress intended or would have in-
tended to regulate the Internet under the ADA.

Reading the enumerated categories using standard canons of statutory
construction,'® the Internet cannot be clearly defined as a place of public
accommodation, because all of the examples provided for in each category

Named in Disabilities Act Suit Filed by Blind Users, 17 No. 4 ANDREwWS COMPUTER & ONLINE
Inpus. Litic. Rep. (West) 7 (discussing Nat’l Fed’n of the Blind v. AOL, No. 99-CV12303 (D.
Mass. filed Nov. 4, 1999). National Federation was ultimately settled.

103 See, e.g., Michael O. Finnigan, Jr., Brian C. Griffith & Heather M. Lutz, Accommodat-
ing Cyberspace: Application of the Americans with Disabilities Act to the Internet, 75 U. CIN.
L. Rev. 1795, 1826 (2007) (concluding that “the language of the ADA does not allow Title III
to apply to the Internet” and surveying the likely problems that will occur if the language is
thus stretched); Kelly E. Konkright, An Analysis of the Applicability of Title 1l of the Ameri-
cans with Disabilities Act to Private Internet Access Providers, 37 Ibpano L. Rev. 713 (2001)
(analyzing the implications of court rulings on this issue for private Internet Service Providers
(“ISPs”) and arguing that Title III is not the appropriate legislation by which to regulate ISPs
to achieve Internet accessibility); Richard Moberly, The Americans with Disabilities Act in
Cyberspace: Applying the “Nexus” Approach to Private Internet Websites, 55 MERCER L. REv.
963 (2004) (arguing for expanded use of the “nexus” test adopted by courts to bring the
Internet under the umbrella of the ADA).

104 Finnigan, supra note 103, at 1808-13.

105 See Good Samaritan Hosp. v. Shalala, 508 U.S. 402, 409 (1993) (“The starting point in
interpreting a statute is its language, for ‘[i]f the intent of Congress is clear, that is the end of
the matter.”” (quoting Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
842 (1984))).

196 See supra note 103 and text accompanying note 104.

10742 U.S.C. § 12181(7) (2000); see supra Part ILA.

108 See, e.g., S.D. Warren Co. v. Me. Bd. of Envtl. Prot., 547 U.S. 370, 378 (2006) (“The
canon, noscitur a sociis, reminds us that a word is known by the company it keeps, and is
invoked when a string of statutory terms raises the implication that the words grouped in a list
should be given related meaning . . . .” (internal quotations omitted)); Circuit City Stores, Inc.
v. Adams, 532 U.S. 105, 114-15 (2001) (“Where general words follow specific words in a
statutory enumeration, the general words are construed to embrace only objects similar in
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are physical places.!® At least one court has agreed that defining a private
Internet website as a place of public accommodation would violate the canon
of ejusdem generis, because the statute specifically enumerates only “physi-
cal, concrete structures.”''® A plain reading of the statute, combined with
the fact that the Internet was a nascent technology when the ADA was
passed in 1991, suggests that Congress did not intend to stretch the statute to
cover the electronic space of the Internet.

Moreover, Title III’s silence with respect to the Internet stands in stark
contrast to the specific regulation of telephone and television services in
other pieces of legislation,'"! suggesting that even if Congress had antici-
pated the rise of the Internet, it would not have chosen to regulate the In-
ternet through Title III. For example, Congress indicated that it did not
intend for telephone services to be regulated under Title III when it enacted
Title IV, an amendment to the ADA, to regulate separately the accessibility
of telecommunications services.!'? Because Internet service more closely re-
sembles telephone service and other telecommunications than it does the
places of public accommodations enumerated in Title III, a reading of Title
III that excludes the Internet from coverage appears more in line with con-
gressional intent than a reading that allows the Internet, but not telephone
systems, to be regulated as a place of public accommodation.'3

A similar comparison can be drawn between the Internet and television
services. Congress passed the Television Decoder Circuitry Act of 1990
(“TDCA”) just three months after passing the ADA.'"* The TDCA man-
dates that all televisions over thirteen inches in size that are sold in the
United States must come equipped with built-in decoder circuitry in order to
display closed-captioning.!'> Congress passed this statute based in part on its
finding that “deaf and hearing-impaired people should have access to the
television medium.”''® As one commentator has noted, Congress’s creation
of separate statutory schemes for places of public accommodation, telecom-
munications, and television services suggests that Congress “regarded them
as significantly different from each other and not properly subject to the
same regulations.”'” The existence of these statutes at the very least calls
into question the assumption that, had Congress only been able to anticipate

nature to those objects enumerated by the preceding specific words.”) (employing the canon of
ejusdem generis).

10942 U.S.C. § 12181(7).

110 See Access Now v. Southwest Airlines, 227 F. Supp. 2d 1312, 1318-19 (S.D. Fla.
2002).

" Compare § 12181(7) (defining public accommodations without reference to electronic
spaces), with 47 U.S.C. § 225 (2000) (regulating accessibility of telecommunications) and 47
U.S.C. § 303 (2000) (regulating accessibility of television broadcasts).

11247 U.S.C. § 225 (2000).

113 See Konkright, supra note 103, at 724.

14 Pub. L. No. 101-336, 104 Stat. 366 (codified as amended at 47 U.S.C. § 303 (2000)).

11547 U.S.C. § 303 (2000).

116 Id

17 See Konkright, supra note 103, at 724.
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the Internet’s eventual domination, it would have intended to regulate the
Internet under Title III.

The DOJ’s reading of the statute is also relevant to determining whether
Title III covers the Internet, because Congress delegated to the DOJ the re-
sponsibility for promulgating ADA rules.''® Although the DOJ has given
some indication that it regards private Internet websites as properly regu-
lated by Title II1,'"? its official regulation promulgating rules under that stat-
ute contains no language indicating that such websites must comply with the
strict ADA requirements governing physical public spaces. The DOJ regula-
tion implementing Title III, like the statute itself, specifies twelve categories
of public accommodations, and also asserts that “[w]hile the list of catego-
ries is exhaustive, the representative examples of facilities within each cate-
gory are not.”'? The DOJ rule further discounts any interpretation of Title
III that would define the Internet as a place of public accommodation be-
cause it describes categories of such places as “facilities,” which are further
defined as “all or any portion of buildings, structures, sites, complexes,
equipment, rolling stock or other conveyances, roads, walks, passageways,
parking lots, or other real or personal property, including the site where the
building, property, structure, or equipment is located.”'?! The physical na-
ture of the definition of “facility” would seem to preclude using the DOJ
regulation to read Title III as enabling the regulation of private Internet
websites.

These indications of congressional intent appear to place the Internet
outside the regulatory reach of Title IIl—a fact that is, in itself, unsurprising
given the state of the Internet at the time of Title III’s passage. Since the rise
of the Internet, however, Congress, the DOJ, and the courts have compli-
cated the analysis by taking additional action to address the application of
Title III to the Internet.

B. Congressional and Institutional Responses
After the Rise of the Internet

Although each of the actors involved in determining the parameters of
the ADA have addressed the interaction between Title III and private In-
ternet websites to some extent, none has taken significant steps or estab-
lished guidelines to bring clarity to this area. Given the current state of the
legal landscape described in the previous section, private Internet websites
will only be required by law to be accessible to individuals with disabilities

11842 U.S.C. § 12117 (2000); see Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc.,
467 U.S. 837, 842 (1984).

19 See infra Part 1IL.C.

12028 C.F.R. § 36.104 (2007).

121 Id
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if Congress, the DOJ, or the courts use additional legislation, new regula-
tions, or non-textual interpretations of Title III.

Congress’s Response

The Internet has dramatically changed many aspects of the lives of
most Americans, yet Congress has not enacted an amendment to the ADA or
other legislation mandating the accessibility of private Internet websites.
Congress has, however, taken steps bearing on the issue. First, in 1998,
Congress enacted legislation requiring public government websites to be ac-
cessible, possibly with the hope that this requirement would spur private
innovation in the accessibility arena. Second, in 2000, Congress held a hear-
ing on the application of Title III to privately provided Internet content.

In 1998, Congress amended § 508 of the Rehabilitation Act to add ac-
cessibility requirements for all websites operated by the federal govern-
ment.'”? The amendment requires that electronic and information technology
purchased by the federal government comply with specific accessibility stan-
dards to ensure that it is as accessible to persons with disabilities as it is to
persons without disabilities.'? These standards are promulgated through an
independent standards-setting agency, the Architectural Transportation Bar-
riers Compliance Board (“Access Board”). The Access Board is also tasked
with “periodically review[ing] and, as appropriate, amend[ing] the stan-
dards . . . to reflect technological advances or changes in electronic and
information technology.”!?*

The standards set by the Access Board include sixteen requirements
that all federal agencies must follow in order to make their sites accessi-
ble.'”>> Among other requirements, webpage designers must include alterna-
tive text for images so that images may be “read” by screen readers.!?
Where an alternate text-only page is provided, it must contain “equivalent
information or functionality” and must “be updated whenever the primary
page changes.”'?” Alternatives must be provided for all multimedia
presentations, and must be synchronized with the presentation of that mul-
timedia.'”® Additionally, designers must take a number of steps to increase
the efficiency of screen readers, including titling frames to facilitate frame
identification and navigation,'? and allowing users to skip repetitive naviga-

12229 U.S.C. § 794d (2000). Section 508 was bolstered by the Assistive Technology Act,
which implemented a federal incentive package “to support State efforts to improve the provi-
sion of assistive technology to individuals with disabilities,” and to promote Section 508 com-
pliance. 29 U.S.C. § 3001 (2000).

123 See Christopher R. Yukins, Making Federal Information Technology Accessible: A
Case Study in Social Policy and Procurement, 33 Pus. Cont. L.J. 667, 669 (2005).

12429 U.S.C. § 794d(a)(2)(B).

12536 C.F.R. § 1194.22 (2008).

12636 C.F.R. § 1194.22(a).

12736 C.F.R. § 1194.22(k).

12836 C.F.R. § 1194.22(b).

12936 C.E.R. § 1194.22(i).
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tion links located at both the top and bottom of virtually every individual
page of a website.!?

Though some commentators'?! and members of the government'?? ex-
pressed their hope that the Section 508 amendment would motivate a
broader accessibility movement encompassing the entire Internet, this goal
was curtailed by the vagueness of the intended scope of the Access Board’s
standards and of the standard of review for the “undue burden” exception.'
These problems have led to “uncertainties in the enforcement scheme” that
have threatened to “hamper the social initiative that Section 508 repre-
sents.”’3* In short, to date, the accessibility requirements of Section 508
have largely failed to drive the accessibility of private sector websites.

Perhaps because Congress did not write Section 508 to apply to private
Internet websites, the impending implementation of that legislation
prompted a congressional hearing to address the applicability of the ADA to
private websites.'* Thus, in 2000, nearly a decade after passing the ADA,
members of Congress first tackled the issue of Internet accessibility for the
disabled. The hearing was divided into two panels: the first discussed tech-
nical issues relating to Internet accessibility for the disabled, and the second
discussed the legal and policy implications of applying the ADA to private
Internet websites. Witnesses at the hearing included advocates for the dis-
abled,” industry representatives,'’” technology experts,'*® and legal ex-
perts.'* No single consensus emerged from the hearing. Witness testimony,
however, revealed three major disagreements between Internet industry ad-
vocates, who sought to limit costs and protect Internet autonomy, and advo-
cates for the disabled, who urged that the government take a leading role to
increase the accessibility of private websites.

First, many of the Internet industry advocates pointed out possible First
Amendment problems with the wholesale application of the ADA in the In-

13036 C.F.R. § 1194.22(0).

131 See John J. Pavlick Jr. & Rebecca Pearson, Implementing the New 508 Accessibility
Standards for the Disabled, THE PROCUREMENT LAWYER, Spring 2001, at 1, 1.

132 See, e.g., 143 Cona. Rec. 8592 (1997) (statement of Sen. Dodd) (“Barriers to informa-
tion and technology must be broken down . . .. [T]hese new efforts will encourage the private
sector to adopt similar procedures. Let the Federal Government provide a good example to the
private sector in its efforts.”).

133 See Yukins, supra note 123, at 680.

134 1d. at 720.

135 See Hearing, supra note 8. Representative Canady, Chairman of the Subcommittee on
the Constitution, explained that the hearing was intended to explore “the significant impact of
the Internet on the economy, the potential costs that application of the ADA may impose on
that rapidly expanding segment of the economy and the innovations it has encouraged, and the
substantial [FJirst [A]Jmendment implications of applying the ADA to private Internet Web
sites and services.” Id. at 9.

136 See id. at 48-61 (statement of Judy Brewer, Director, W3C’s WALI).

137 See id. at 69-74 (statement of Dennis Hayes, Chairman, U.S. Internet Indus. Ass’n).

138 See id. at 14-24 (statement of Gary Wunder, expert blind computer user and program
analyst, ITS-Hospital Business Apps, Univ. of Mo.).

139 See id. at 103-10 (statement of Peter D. Blanck, Professor of Law, Univ. of Iowa Coll.
of Law).
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ternet context. For example, in discussing a class action lawsuit that the
National Federation of the Blind filed against America Online, one commen-
tator noted that not only was defending such a lawsuit expensive for AOL,
but the case “could produce a judicial decision or even a settlement that will
have a chilling effect on other service and site providers.”'* Another wit-
ness countered that such chilling, if it occurred at all, would not implicate
First Amendment issues because the ADA “is a law of general applicability
aimed at regulating commercial activity, not speech.”'#! This witness further
argued that requiring information to be presented in formats compatible with
screen readers would not affect the content of Internet speech, but instead
would serve to “expand| ] the dissemination of the speaker’s freely chosen
message.”'¥> This position was rebuffed by a third witness who maintained
that publishing web pages is not solely or even primarily a commercial en-
deavor but is also “the way in which ordinary citizens increasingly broadcast
their views to the world.”'* The witness argued that mandating a particular
set of web authoring tools for all Internet content providers was akin to “tell-
ing them that an officially approved manner of expression has come to dis-
place the older ideal of free expression.”'** The witness urged the
Committee to consider the First Amendment implications of applying acces-
sibility requirements meant for the physical world to regulation of speech
and expression.'#’

Second, witnesses argued over the cost of accessibility. Susan Conway,
a representative of the U.S. Internet Industry Association, warned of the
high costs accompanying accessibility changes: “Every site uses different
features, tools, navigation elements and functionality. Software changes on
an almost daily basis and the adoption of better technology often lags be-
cause of the high cost involved in these constant changes.”'* Another wit-
ness sought to rebut those concerns, testifying that “[s]ince much of Web
accessibility is a matter of good design, the cost for accessibility on many
sites is negligible.”'¥” Despite the strong stances taken by many parties on
this issue, no evidence was presented on the actual costs that businesses and
others could expect to face if Title III were applied to private Internet
websites.

Finally, witnesses sparred over whether government-mandated web ac-
cessibility would stunt or bolster the innovation of accessibility technolo-

140 1d. at 97 (statement of Elizabeth Dorminey, Attorney, Wimberly, Lawson, Steckel,
Nelson & Schneider, P.C.).

41 Id. at 121 (statement of Charles J. Cooper, Partner, Carvin & Rosenthal).
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7 Id. at 50 (statement of Judy Brewer, Director, W3C’s WAI).
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gies."® Dr. Steven Lucas, the Chief Technology Officer and Senior Vice
President of Privaseek, Inc., testified that “legislation where prematurely ap-
plied can also have the effect of slowing technology innovation.”'** Profes-
sor Peter Blanck, on the other hand, had conducted a review of economic
activity in the assistive technology market and testified that his preliminary
findings “illustrate[d], but [did] not yet prove, that the ADA fosters future
technological innovation and economic activity in the private Internet-based
service industry, in many ways unanticipated at the time that the law was
passed.”!%0

After the hearing, the Committee filed a brief House Report “rais[ing]
issues related to the new significance of the Internet economy to recent eco-
nomic growth, the costs that application of the ADA would impose on that
rapidly expanding segment of the economy, and the substantial First Amend-
ment implications of applying the ADA to private Internet websites and
services.”!>! Despite this report, Congress has taken no action either encour-
aging or discouraging Title III’s application to private Internet websites in
the intervening seven years, nor has Congress promulgated any other legisla-
tion mandating that Internet content providers undertake steps to increase the
accessibility of their websites for disabled individuals.

Mixed Messages from the DOJ

The DOJ has indicated that it reads Title III to require the accessibility
of at least some Internet websites. However, to date it has not commenced a
formal notice-and-comment rulemaking to address this issue. Despite the
absence of formal rules and guidelines for Internet accessibility, in at least
one letter'>? and one amicus brief'> the DOJ has staked out its position that
Title III applies to private Internet websites. The letter was written in re-

148 Id. at 24-48 (statement of Dr. Steven Lucas, CIO and Senior Vice President, Privaseek,
Inc.). But see id. 103-10 (statement of Peter D. Blanck, Professor of Law, Univ. of Iowa Coll.
of Law).
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consideration of the progress made to date could result in companies doing just what is neces-
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see also id. at 90 (statement of Elizabeth K. Dorminey, Attorney, Wimberly, Lawson, Steckel,
Nelson & Schneider, P.C.). Ms. Dorminey testified:

Technology is evolving so quickly that any standards written into regulations almost
certainly would be obsolete by the time they worked their way through notice and
comment. Regulation would be more likely to delay than hasten broader access.
There also would be serious enforcement problems because it would be a simple
matter for site owners to move offshore to avoid the reach of regulations which
would ultimately hurt the United States’ competitive position in this field.
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sponse to a request for information on the applicability of Title III to private
Internet websites by Senator Tom Harkin, the primary sponsor of the ADA.
Deval Patrick, then Assistant Attorney General of the Civil Rights Division
at the DOJ, responded:

Covered entities under the ADA are required to provide effec-
tive communication, regardless of whether they generally commu-
nicate through print media, audio media, or computerized media
such as the Internet. Covered entities that use the Internet for
communications regarding their programs, goods, or services must
be prepared to offer those communications through accessible
means as well.!™

Patrick grounded his response in sections of the DOJ regulation indicating
that places of public accommodation must furnish “appropriate auxiliary
aids and services where necessary to ensure effective communication with
individuals with disabilities . . . .”'>> The DOJ later took a similar approach
in an amicus curiae brief. The brief was filed on behalf of an individual
claiming that his membership to an online bridge club had been terminated
due to his bi-polar disorder and other disabilities. In its amicus brief in
Hooks v. OKBridge, Inc., the DOJ argued that the services provision of Title
III, 42 U.S.C. § 12182(a), was not limited to services provided “at” a place
of public accommodation, but rather could apply to any service offered by a
place “of” public accommodation, even if that service was offered offsite.!>
Thus, the DOJ appears to support the so-called “nexus” test for determining
whether a given website is covered by the ADA.'>’

Congressional hearings on the application of the ADA to private In-
ternet websites revealed that the ultimate meaning of the DOJ’s actions re-
mains very unclear. One witness at the hearings pointed out that “the
Department of Justice opinion in September 1996 already stated that the
ADA applies to the Web,”!>® and “the past 3 years hardly stand out as strug-
gling years for the Internet industry.”’ While the witness’s conclusion
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might have been correct, another witness pointed out a major break in his
causal chain of reasoning: “It was said very truly on the first panel that the
ADA has not yet had much of an effect in slowing down the Internet. That is
a very fair observation. The reason is that everyone has agreed to behave as
if the ADA does not apply to the Internet.”!%

Despite the uncertainty about the effectiveness of the DOJ’s actions, the
House Report filed after the hearings concluded that “[i]t is the opinion of
the Department of Justice that the ADA’s accessibility requirements do apply
to private Internet web sites and services.”'®! That Congress did not subse-
quently take up this issue suggests that it is deferring to the DOJ’s authority
to promulgate rules implementing Title III instead of amending Title III or
drafting new legislation. The DOIJ, however, has failed to create a regime of
web accessibility due to the informality of its proclamations and its nearly
non-existent enforcement efforts against companies with inaccessible web-
sites. The DOJ recently published a proposed rule reformulating the accessi-
bility design standards under Title II1.'2 The proposed rule fails to formulate
guidelines for web accessibility, and, in fact, entirely fails to mention In-
ternet sites at all. As comments at the hearings suggest, without a formal
notice-and-comment rulemaking on this issue, it seems unlikely that the
DOJ’s opinions on Internet accessibility for the disabled will have a signifi-
cant effect. The result is that both Congress and the DOJ have failed to
address Internet accessibility head-on, and instead have left the development
of the law in this area to the courts.

Courts Step In

In the absence of clear guidance from Congress or the DOJ, two district
courts have been called upon to address whether Title III requires a defen-
dant to make a private Internet site accessible for individuals with visual
impairments.'®> Although the courts diverged in their conclusions, both ad-
hered to a version of the so-called “nexus” test to determine whether the
ADA required accessibility. Under the “nexus” test, an Internet website is
subject to the ADA if a court finds that it offers either the same services as a
physical place of public accommodation or a service that affects access to
the physical places and services traditionally covered by the Act.'** These

190 Id. at 112 (statement of Walter Olson, Fellow, Manhattan Institute). Mr. Olson went on
to point out that even http://www.whitehouse.gov was out of compliance as of the time of the
hearings.

11 H R. Rep. No. 106-1048, at 275 (2001).

162 Nondiscrimination on the Basis of Disability by Public Accommodations and in Com-
mercial Facilities, 73 Fed. Reg. 117 (June 17, 2008) (to be codified at 28 C.F.R. pt. 36),
available at http://www.ada.gov/NPRM2008/t3NPRM_federalreg.htm.

163 See Nat’l Fed’n of the Blind v. Target Corp., 452 F. Supp. 2d 946, 953 (N.D. Cal.
2006).

164 See id. at 956 (limiting application of Title III to services on websites that were the
same as services offered in Target stores).
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cases have been analyzed extensively elsewhere!®>; however, a brief over-
view is necessary to provide a foundation for addressing the limitations of
the “nexus” approach.

In Access Now v. Southwest Airlines, the first case to address the issue,
the District Court for the Southern District of Florida held that Title IIT did
not mandate accessibility of Southwest.com’s “online ticket counters” be-
cause inaccessibility of the website did not impede access to Southwest Air-
lines” physical ticket counters.'®® The court read Title III narrowly to apply
only to concrete, physical places.'*” It applied a similarly narrow version of
the “nexus” test in which a website is only covered if it affects access to a
physical place of public accommodation and not if the website merely offers
the same goods or services as a place of public accommodation.

This decision was based, in part, on the Eleventh Circuit’s decision in
Rendon v. Valleycrest Productions, in which the court held that plaintiffs had
successfully stated a claim under the ADA.'®® The plaintiffs were denied
access to the television studio where “Who Wants to Be a Millionaire” was
filmed based on their inability to participate in a fast-finger telephone selec-
tion process.'® The Access Now court distinguished Rendon on the grounds
that, whereas the game show at issue took place at a physical television
studio otherwise covered under Title III, Southwest’s online ticket counters
existed only on the Internet.'” As the Access Now court noted, the Supreme
Court and the Eleventh Circuit have both recognized the Internet is “a
unique medium—known to its users as ‘cyberspace’—located in no particu-
lar geographical location but available to anyone, anywhere in the world,
with access to the Internet.”'”! The court therefore held that “[h]aving
failed to establish a ‘nexus’ between Southwest.com and a physical, concrete
place of public accommodation, Plaintiffs have failed to state a claim upon
which relief can be granted under Title III of the ADA.”!"

Several years later, in National Federation of the Blind v. Target
Corp.,'” another district court adopted a broader approach to the “nexus”
test. In that case, blind plaintiffs sued Target, claiming that Target.com’s
inaccessibility to blind users violated Title III. The District Court for the
Northern District of California, drawing on circuit court cases applying the
ADA to insurance policies,'™ held that Target.com violated Title III only to
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the extent that its inaccessibility “impede[d] the full and equal enjoyment of
goods and services offered in Target stores.”'”> The court also indicated,
however, that “to the extent that Target.com offers information and services
unconnected to Target stores, which do not affect enjoyment of goods and
services offered in Target stores, the plaintiffs fail[ed] to state a claim under
Title III of the ADA.”'7¢ By reading the statute to cover Internet sites that
offer access to the goods and services of a physical place, rather than merely
the physical place itself, the Target court thus took a broader view of the
scope of the “nexus” test than was employed by the Access Now court. The
Target court stopped short, however, of holding that all goods and services
offered over the Internet must meet Title III’s accessibility requirements.

Despite the fact that Title III’s statutory and regulatory scheme focuses
on public accommodations as actual, physical spaces, neither court that has
been asked to apply it to the Internet has interpreted that statute so narrowly
as to preclude a Title III accessibility requirement for any website. Con-
versely, neither court interpreted Title III to require the accessibility of all
private Internet sites. In 1999, Judge Richard Posner advocated the latter
position in dicta in the context of a decision regarding Title III’s applicability
to insurance policies."”” Judge Posner declared that the “core meaning” of
Title III is that “the owner or operator of a . . . Web site . . . that is open to
the public cannot exclude disabled persons from entering the facility and,
once in, from using the facility in the same way that the nondisabled do.”'”®
Judge Posner cited for support the First Circuit’s decision in Carparts Dis-
trict Center v. Automobile Wholesaler’s Association of New England,'™ an-
other insurance case not addressing Internet accessibility. In that case, the
First Circuit reasoned that it would be “absurd” to conclude that “persons
who enter an office to purchase services are protected by the ADA, but per-
sons who purchase the same services over the telephone or by mail are
not.”180

Judge Posner provided no further reasoning for his assertion that a web-
site is a place of public accommodation—either in Doe v. Mutual of Omaha
or subsequently. However, the most reasonable interpretation of his refer-
ence to Carparts is that he thought it similarly absurd that services provided
over the Internet should escape the requirements of the ADA. To the extent
that this reasoning justifies wholesale application of Title III to a medium

Wholesalers Assoc. of New England, Inc., 37 F.3d 12, 19-20 (1st Cir. 1994) (holding that
“public accommodations” encompass more than actual physical structures and include the
defendant insurance company).

175 Target, 452 F. Supp. 2d at 956 (emphasis added).

176 Id.

77 Doe, 179 F.3d at 559.

178 Id.

17937 F.3d 12, 22 (Ist Cir. 1994) (focusing on the phrase “travel service” in 42 U.S.C.
§ 12181(7)(f) to conclude that Congress intended to bring service providers who did not have
physical facilities under the reach of Title III).

180 Id. at 19.
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not contemplated within the statute, it ignores the text of the statute and
other indicia of Congress’s intent in passing the ADA.'®! Congress itself
seems to caution against such expansion of the statute in the purpose state-
ment of the statute, which states that Title III is meant to “provide a clear
and comprehensive national mandate for the elimination of discrimina-
tion.”'®2 Judge Posner’s interpretation of the statute would both lack clarity
and create a piecemeal approach to Internet accessibility laws in jurisdic-
tions across the country. As the Access Now court noted, “[t]o expand the
ADA to cover ‘virtual’ spaces would be to create new rights without well-
defined standards.”!s3

To date, no court has accepted Judge Posner’s challenge and applied
Title III to a private Internet site without finding some nexus. The current
judicial trend is to find that government-mandated Internet accessibility ex-
tends only as far as the website is directly connected to the goods and ser-
vices of a tangible place of public accommodation. In the form of the
“nexus” test, courts have thus far set forth the most influential accessibility
guidelines for private Internet websites of any of the institutional actors. As
the next section will discuss, however, the “nexus” test that is spreading
among courts both fails to ensure equal access to the disabled and exacer-
bates several of the problems that plague government regulation of Internet
content, most notably concerns regarding costs and free speech.

IV. CuiLLiNG ErrecTts: THE PROBLEM WITH MANDATED ACCESSIBILITY

Though some commentators have suggested that it is permissible, or
even desirable, for courts to continue to regulate the Internet through a stat-
ute intended to address inequalities in the physical world,'3* other commen-
tators have pointed to the textual limitations of Title Il as a reason for
excluding the Internet from the ADA’s coverage.'®> While it is important for
courts to recognize the boundaries set by the text of Title III before interpret-
ing it to require Internet accessibility, there are extra-statutory First Amend-
ment and practical barriers to the direct application of Title III to the
Internet. Arguments over the appropriateness of extending Title III to the
Internet based on the text of the statute could be silenced by new legislation
expressly applying the ADA in the Internet context. The other concerns,
however, would still remain. Thus, going forward, it will be important for
interested parties to consider how First Amendment and practical issues

181 See supra Part IILA.

18242 U.S.C. § 12101(b) (2000).

183 Access Now v. Southwest Airlines, 227 F. Supp. 2d 1312, 1318 (S.D. Fla. 2002).

184 See Moberly, supra note 103, at 1010 (arguing that the “nexus” approach provides a
“reasonable and principled alternative” to all-or-nothing regulation of Internet accessibility).
But see Taylor, supra note 11, at 27 (2001) (calling for “serious debate” before allowing Title
III to be thus extended).

185 See, e.g., Finnigan, supra note 103, at 1826 (concluding that “the language of the ADA
does not allow Title III to apply to the Internet”).



2009] From Madness to Method 159

should be resolved prior to the implementation of any government regulation
that seeks to narrow the digital divide through increased accessibility.

The problem of the under-inclusiveness of the “nexus” test is fairly
straight-forward, because extending accessibility to cover all Internet sites
would have at least some clear benefits for the disabled. The courts’ current
use of the “nexus” test, disability rights advocates argue, fails to fully appre-
ciate the intent of Congress,'$® which “sought to eliminate a broad range of
discrimination against the disabled, and intended the ADA to keep pace with
technological change.”'® As Gary Wunder, a program analyst who testified
at the hearings, stated, “the Internet is not just a window on the world, but
more and more it is the world.”'®® By limiting the accessibility requirements
to those operations linked to real, physical places, the “nexus” test fails to
mandate accessibility for online spaces where many people are spending
more and more of their lives. Indeed, the “nexus” test allows Internet com-
mercial giants to escape accessibility requirements altogether. Even the
broader reading of the “nexus” test advanced in the Target decision pro-
duced a somewhat odd result: the court recognized a blind individual’s right
to receive a pillowcase by mail via an online order from a brick and mortar
store, while at the same time denying that individual the right to receive the
same pillowcase from a web-only company such as Amazon.com. Achiev-
ing Congress’s goal of addressing “the major areas of discrimination faced
day-to-day by people with disabilities”!®® requires a more consistent ap-
proach to Internet regulation that matches the experiences of individuals
with disabilities in their everyday lives.

Over-inclusive application of Title III to private Internet sites also has
the potential to create significant problems. As discussed above, a reading
of Title III expansive enough to include all private Internet websites under-
mines the ADA’s purpose as set forth by Congress: “to provide clear,
strong, consistent, enforceable standards addressing discrimination against
individuals with disabilities.”'® Even the “nexus” test could create serious
problems if it is widely adopted. Given the number of Internet content and
service providers, any regulation of Internet content creates a vast number of
potential defendants. The absence of specific statutory guidance is likely to
exaggerate fairness and enforceability problems stemming from this situa-
tion. The lack of specific standards raises two key problems: unreasonable

186 NATIONAL COUNCIL ON DISABILITY, WHEN THE AMERICANS WITH DISABILITIES ACT
GoEs ONLINE: APPLICATION OF THE ADA TO THE INTERNET AND THE WORLDWIDE WEB
(2003), available at http://www.ncd.gov/newsroom/publications/2003/adainternet.htm.

187 See Nat’l Fed’n of the Blind v. Target Corp., 452 F. Supp. 2d 946, 952 n.2 (N.D. Cal.
2006) (citing 42 U.S.C. § 12101(b); H.R. Rep. No. 101-485 pt. 2, at 108 (1990)).

188 Hearing, supra note 8, at 16 (statement of Gary Wunder, expert blind computer user
and program analyst, ITS-Hospital Business Apps., Univ. of Mo.).

18942 U.S.C. § 12101(b)(4) (2000).

19042 U.S.C. § 12101(b)(2).
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costs that could hinder the growth of the Internet and infringements on free
speech that could run afoul of the First Amendment.

A. Halting the Growth of the Internet: Practical Barriers
to Internet Accessibility

Any regulation that requires private websites to be accessible will be
accompanied by costs. The severity of these costs varies from site to site;
however, multimedia websites and websites that are continuously updated
likely face the greatest burden. Examining the example of YouTube—a
website emblematic of the type of media-rich environment the Internet has
become—brings the barriers to accessibility into sharp focus.

Recently, researchers in the Czech Republic were able automatically to
generate subtitles for a video of speeches given before the Czech Parliament
using a program called LVCSR."" LVCSR was able to recognize anywhere
between 80 and 95% of the words used by the speakers and transcribe them
correctly.”? To achieve these impressive results, however, the researchers
had to ensure that the audio was as clear as possible, and had to prepare the
LVCSR software suite by “training” it on 40 hours of recorded Parliament
speeches.!” LVCSR was also pre-loaded with hundreds of thousands of
words and phrases likely to appear in Parliament speeches.!** While LVCSR
might someday be available to the lay user, the technology must overcome
many significant hurdles before being effectively deployed to combat inac-
cessibility. Most significantly, the fact that LVCSR requires training for a
particular context before being able to produce accurate results greatly limits
its usefulness in the diverse world of online video and audio.

The only other solution is for the audible parts of the video to be tran-
scribed into subtitles. FEither YouTube, the user posting the video, some
other user, or the disabled viewer would have to absorb the costs of such
transcription. It is unlikely that YouTube would or could absorb the costs
associated with transcribing the myriad videos available on its site. The ar-
gument for placing the burden on YouTube is that the video-sharing website
generates revenue from the content users post. YouTube does not, however,
charge its users for the video-hosting and playback services it provides, and
thus could not effectively spread the costs of accessibility. Instead, YouTube
would have to generate increased advertising revenue to cover the costs of
transcription. This would be difficult; industry analysts estimate that You-

191 Ales Prazak et al., Automatic Online Subtitling of Czech Parliament Meetings, 4188
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Tube is currently operating at a loss or, at best, barely breaking even.!”> The
site is expected to take in between $90 and $125 million in revenue in 2008,
but bandwidth costs are likely to exceed that.® As Munarriz says in
“Squeezing Money Out of YouTube,” “serving up chunky video files
doesn’t come cheap.”'”’” YouTube’s financial performance has been disap-
pointing despite numerous attempts to monetize the popular site’s enormous
volume of traffic.!*

Even if YouTube were far more profitable than it currently is, any at-
tempt at mass transcription of videos would likely jeopardize the company’s
existence. Roughly 450,000 minutes of video are added to the website
daily." Even at the lowest available rates,”® transcription would cost be-
tween $787,500 (with a three- to four-week delay) and $1,687,500 (twelve-
hour delay) every day. This works out to a yearly cost somewhere between
$287,437,500 and $615,937,500. Such figures are far in excess of You-
Tube’s revenue-generation capabilities, and they leave untouched the prob-
lem presented by the massive number of videos already on the website.

One way of spreading the massive costs of transcription would be to lay
them at the doorstep of the user. YouTube could force each user to provide a
transcript of every video she uploads. Instead of YouTube paying for acces-
sibility with cash, users would collectively pay for accessibility with their
time. Unfortunately, this solution would undermine a key element of You-
Tube’s success and popularity—ease of use.

Commentators have noted that YouTube was not the first website offer-
ing video-sharing services, but, despite being a latecomer, it managed to
become the industry leader.?! A noted technology writer explained: “The
first thing you notice about YouTube is the lack of batriers to entry. You can
sign up quickly and upload anything in any format right away.”?? This is
the secret to YouTube’s success. That other sites require the user to fill out
“endless forms,” or to convert videos into other formats has been cited as a
reason for their inability to effectively compete with YouTube.?> Requiring
the user to transcribe videos before uploading them is a chore that would
cause many to stop uploading videos. Users might instead seek video-shar-

195 Rick Aristotle Munarriz, Squeezing Money Out of YouTube, THE MoTLEY FooL, June
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ing websites—perhaps those located in foreign jurisdictions—that do not
impose such requirements.

The only other group of people, aside from the disabled themselves,
who could possibly bear the burden of adding subtitles to videos is other
users.”* A combination of online entrepreneurs and volunteers are working
to do just that. Project ReadOn, for example, allows users to post subtitled
videos and maintains a permanent staff that transcribes popular videos found
on YouTube and other parts of the Internet.? The site is funded by adver-
tisements and sponsors.?’® Project ReadOn sidesteps the problem YouTube
faces with accessibility by prioritizing the transcription of videos that have
already proven themselves popular on other websites.??” Other sites take dif-
ferent approaches. Overstream.net, for instance, relies on its volunteer user
community to post transcripts of videos.?® The videos are found on other
video-sharing websites, and the users decide which ones are worthy of tran-
scription.?” Overstream avoids video-hosting and manpower costs by rely-
ing entirely on volunteers and using videos hosted on other websites. No
advertisements or other obvious signs of monetization were found on Over-
stream’s website, indicating that the organization probably is not taking in
the funds necessary to support in-house transcription efforts.?!°

Another volunteer-based site aims to solve accessibility problems be-
yond those related to hearing loss. Dotsub, a volunteer-based website, has as
its goal the elimination of the language barrier in online video.?'' Volunteers
in the Dotsub community, like their counterparts using Overstream, select
videos and post their transcripts.?’> Through automatic online translation,
one set of subtitles can easily and cheaply be translated into many other
languages, making at least rudimentary subtitles available to many groups.?'?
Once the text has been extracted from the video, accessibility becomes easy
to attain for a variety of groups. Dotsub uses this insight to market its prod-
uct to a broad audience, including the deaf and foreigners.?'* Again, by re-
ducing the quantity of information to be transcribed, and by expanding the
user base from which costs will be recouped or profits reaped, sites such as
Dotsub provide the best chance for accessibility of online media.

204 We have intentionally left out the state. It seems unlikely, and inconsistent with past
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Most websites are not as media-rich as YouTube. For these websites, a
set of design principles exists that would ensure maximum accessibility at
little or no additional cost and considerable additional benefit. After creat-
ing the World Wide Web, Tim Berners-Lee founded the World Wide Web
Consortium.?> The stated goal of the W3C is “[t]o lead the World Wide
Web to its full potential by developing protocols and guidelines that ensure
long-term growth for the Web.”?'® In furtherance of this goal, the W3C has
established the Web Accessibility Initiative. The WAI, as the name indi-
cates, was created to deal with accessibility problems that became increas-
ingly prevalent as the Web became more media- and graphic-intensive.?"”
Like Dotsub, WAI hopes to benefit multiple groups by promoting a single
accessibility standard:

Millions of people have disabilities that affect their use of the
Web. Currently most Web sites and Web software have accessibil-
ity barriers that make it difficult or impossible for many people
with disabilities to use the Web. As more accessible Web sites and
software become available, people with disabilities are able to use
and contribute to the Web more effectively.

Web accessibility also benefits people without disabilities.
For example, a key principle of Web accessibility is designing
Web sites and software that are flexible to meet different user
needs, preferences, and situations. This flexibility also benefits
people without disabilities in certain situations, such as people us-
ing a slow Internet connection, people with “temporary disabili-
ties” such as a broken arm, and people with changing abilities due
to aging.?'®

The standards that make such accessibility possible are fairly simple,
and will be briefly described below:

1. Separation of Content and Style: The W3C encourages Web devel-
opers to make content independent of the style or layout of their
webpage.?” This standard does not require acquisition of new
skills on the part of website creators; developers can continue to
create websites in HTML as before. The W3C simply asks that all
of the parts of the HTML document that affect the visual presenta-
tion of the website (including, e.g., fonts, colors, sizes) be organ-
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ized under a separate heading at the start of the document.?”® This
organization allows users with special accessibility requirements to
apply their own style, using a Cascading Style Sheet, in place of
the style decided upon by the website developer.??! Visually im-
paired users, for example, can easily change the contrast, size, or
spatial organization of the website, allowing them to customize the
appearance to best suit their needs.

2. Alternative Text: When web developers use images, animations, or
even video, the W3C standards require that alternative text be pro-
vided for users who cannot access such graphical information.???
The brief descriptions contained in alternate text are especially use-
ful to those employing screen readers, which cannot “read”
images.

3. Summarization: Data presented in complex tables and charts are
often impossible for users to parse when they are only able to ac-
cess them aurally, or when screen magnification or large font sizes
are required for reading. The W3C deals with this problem by ask-
ing that tables be briefly summarized or described, or by simply
posting the raw data and allowing users to use their own tools to
access it by their preferred method.??

These simple methods, easily implementable using existing technologies and
techniques, would go a long way toward making the Internet more accessi-
ble and would provide many additional benefits to web content owners. Ac-
cessible design makes it easier for disabled people, non-English speakers,
users on mobile devices, and users with different software to access a partic-
ular website.?”* One market research firm estimates that over fifty-eight mil-
lion Personal Digital Assistants (“PDAs”) will be sold in the United States
in 2008.22 These devices have created a huge group of mobile Internet
users, accessing web pages on miniscule screens. Accessibly designed web-
sites have no trouble coping with this change in online demographics; a mo-
bile-friendly style sheet can easily be applied to the website’s content,
making it accessible on such devices. Aside from compatibility with emerg-
ing browser technologies, the W3C standards make the website easier for

220 See generally World Wide Web Consortium, Overview of WCAG 2.0 Documents,
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225 Press Release, eTForecasts, Smartphones Have Started to Impact PDA Sales (June 16,
2003), http://www.etforecasts.com/pr/pr0603.htm.
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computers to read, and thus allow the website to gain a higher rank in search
engine results.??® This, in turn, increases the number of hits a website re-
ceives, enhancing the site’s monetization potential.

Though the W3C standards are exhaustive, they are far from stifling.
To comply with the W3C standards, websites will likely have to add content,
not remove it. For example, the W3C standards favor text headings over
image headings. At first glance, this particular guideline may seem to limit a
web designer’s options when creating headings for her website. However, if
the heading is merely text, the web designer can use a font that produces the
desired effect. If the heading incorporates a logo or some other creative
flourish that a font cannot capture, the W3C standards merely require that
the designer include alternate text transcribing the heading that assistive de-
vices can read, while it remains hidden from the general user.?”

B. Chilling Speech

Applying the “nexus” test to determine whether private Internet web-
sites run afoul of Title III, or employing any mechanism that has the effect
of directly regulating Internet content, risks infringing on the speech rights
of Internet content providers. Although witnesses at the congressional hear-
ings on the application of the ADA to private Internet sites mentioned the
First Amendment concerns with applying the ADA to private Internet
sites,?”® the parameters of those implications were not fully discussed. As
one witness asked while discussing the possibility of applying Title III to the
Internet, “At what point would such Ilegislation cross the First
Amendment?”??

Concern that regulation of Internet accessibility could infringe on free
expression is significant in light of the only Supreme Court case addressing
the First Amendment implications of government regulation of the Internet,
Reno v. ACLU.** The Supreme Court held unconstitutional a law seeking to
protect minors from indecent materials available on the Internet, and stated
that the Internet is not simply a medium of speech and expression, but rather
is “a vast platform from which to address and hear from a worldwide audi-

226 Press Release, Kelsey Group, Local Search Now 25% of Internet Commercial Activity
(Feb. 11, 2004), http://www kelseygroup.com/press/pr040211.asp.

227 To counter the perception that the W3C limits web design options, websites have
emerged that collect and display creatively designed W3C compliant web pages. See, e.g.,
W3C Web Designers, http://www.w3cwebdesigners.com (last visited Sept. 18, 2008).

228 See supra Part IIL.B.1; see also Hearing, supra note 8, at 9 (opening statement of
Chairman Canady) (referring to the “substantial first amendment implications of applying the
ADA to private Internet Web sites and services”).

229 See Hearing, supra note 8, at 73 (prepared statement of Dennis Hayes, Chairman, U.S.
Internet Association).

230521 U.S. 844 (1997).
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ence of millions of readers, viewers, researchers, and buyers.”?! In addition
to other First Amendment concerns, the Court called the vagueness of the
statute problematic because “of its obvious chilling effect on free speech.”?*
The First Amendment implications of The Communications Decency Act
(“CDA”) were exacerbated by the clearly content-based nature of the re-
striction (indecent material) and the fact that violation of the Act resulted in
criminal charges.?® The regulation of the Internet accomplished through the
“nexus” test, or any other expansion of Title III, differs from the CDA in
that the restrictions would not be viewpoint-based,?** and any punitive mea-
sures would be civil, rather than criminal, in nature.”® At the very least,
however, the rhetoric of the Reno Court suggests that courts and legislators
should tread lightly when regulating Internet content.?3

Other Supreme Court cases also demonstrate that the First Amendment
implications here could be significant. Regulation of speech-related activi-
ties generally receives heightened scrutiny, even where regulating speech is
not the explicit or even implied intent of the legislature.?” In Minneapolis
Star & Tribune Co. v. Minnesota Commissioner of Revenue,”® the Court
reviewed a tax on publications under heightened scrutiny despite finding no
evidence that the tax was meant to censor or infringe speech.?* The Court
stated: “Illicit legislative intent is not the sine qua non of a violation of the
First Amendment . . . . We have long recognized that even regulations
aimed at proper governmental concerns can restrict unduly the exercise of
rights protected by the First Amendment.”?® Thus, government regulation
of Internet accessibility need not be aimed at controlling ideas or expression
to be subject to heightened scrutiny under the First Amendment.

231 1d. at 853. The Court continued: “Any person or organization with a computer con-
nected to the Internet can ‘publish’ information. Publishers include government agencies, edu-
cational institutions, commercial entities, advocacy groups, and individuals.” Id.

22 1d. at 871-72.

233 Id

234 Though perhaps not viewpoint-based, restrictions under Title III may be content-based.
See Hearing, supra note 8, at 89 (statement of Elizabeth K. Dorminey, Attorney, Wimberly,
Lawson, Steckel, Nelson & Schneider, P.C.) (describing, as an example, a regulation as man-
dating text in lieu of graphics, and arguing that such a regulation would alter the content of the
expression).

2542 U.S.C. § 12188 (2000).

236 See Reno v. ACLU, 521 U.S. 844, 885 (1997). The Court was reluctant to allow In-
ternet regulation at such an early stage of Internet development:

As a matter of constitutional tradition, in the absence of evidence to the contrary, we
presume that governmental regulation of the content of speech is more likely to
interfere with the free exchange of ideas than to encourage it. The interest in encour-
aging freedom of expression in a democratic society outweighs any theoretical but
unproven benefit of censorship.

237 See Stuart Benjamin, Proactive Legislation and the First Amendment, 99 Mich. L.
REv. 281, 286-88 (2000).

238460 U.S. 575 (1983).

29 Id. at 579.

240 Id. at 592 (internal citations omitted).
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Though there is some debate as to whether Title III would be a content-
based or content-neutral regulation as applied to the Internet,?*' any govern-
ment interference with Internet content providers is likely to at least raise the
specter of First Amendment concerns. In Turner Broadcasting System, Inc.
v. FCC,* the Court reviewed a regulation requiring cable television systems
to carry local broadcast television stations under so-called “must-carry” pro-
visions. Though the regulation was content-neutral, the Court applied inter-
mediate scrutiny, rather than rational basis review, in holding that the
provisions could be sustained only if: (1) the law corrects an actual, rather
than merely posited, harm; (2) the restrictions are “no greater than is essen-
tial”?® to the furtherance of the government’s interest; and (3) the impor-
tance of correcting the harm justifies the degree to which the law inhibits
speech.?* These would likely be the minimum requirements the government
would have to meet in order to uphold application of Title III to a private
Internet site under the First Amendment.

The standard of review a court would likely employ when reviewing a
First Amendment challenge to Title III’s application to a private Internet site
depends on how the Court views the core First Amendment concern. If the
Court focused on the technology involved it might adopt the strict scrutiny
of Reno v. ACLU, in keeping with the Supreme Court’s overarching concerns
about Internet regulation. On the other hand, the Court could view Title III
as a content-neutral regulation and use the intermediate scrutiny employed in
Turner. Under either analysis, ending discrimination against the disabled is
likely an important government interest.* In line with the heightened scru-
tiny afforded to speech-related activities, however, courts will probably not
defer to legislative fact-finding with regard to the seriousness of the harm
caused by Internet inaccessibility or the closeness of fit of any proffered
solution.?*® Thus, the most likely First Amendment stumbling block for ap-
plication of the ADA to the Internet is whether the accessibility requirements

241 See Hearing, supra note 8, at 89 (prepared statement of Elizabeth K. Dorminey, Attor-
ney, Wimberly, Lawson, Steckel, Nelson & Schneider, P.C.) (suggesting that, under Reno v.
ACLU, regulations that encourage accessibility by mandating text instead of graphics would
violate the First Amendment). But cf. William Lynch, The Application of Title Il of the Ameri-
cans with Disabilities Act of 1990 to the Internet: Proper E-Planning Prevents Poor E-Per-
formance, 12 CommLAaw ConspeEctus 245, 260-61 (2004) (arguing that Title III is a
viewpoint-neutral restriction as applied to the Internet).

242512 U.S. 622 (1994). The Court ultimately vacated the district court’s decision and
remanded for development of the factual record concerning the importance of the issue to the
broadcast industry. Id. at 668.

23 Id. at 662 (quoting United States v. O’Brien, 391 U.S. 367, 377 (1963)).

244 Id

245 See 42 U.S.C. § 12101(a) (2000) (referring to individuals with disabilities as a “dis-
crete and insular minority,” calling discrimination against individuals with disabilities a “seri-
ous and pervasive social problem,” and finding that “the Nation’s proper goals regarding
individuals with disabilities are to assure equality of opportunity, full participation, indepen-
dent living, and economic self-sufficiency for such individuals”).

246 See Benjamin, supra note 237, at 300.
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are “no greater than is essential”?¥’ to achieve accessibility for the disabled,
and whether the importance of Internet accessibility justifies the degree to
which the law inhibits speech.

Although any regulation of Internet content could raise First Amend-
ment concerns, the “nexus” test in particular presents at least two harms that
are difficult to justify in light of the importance of the regulation. First, the
chilling effect of Internet regulation could violate the First Amendment. In
practical terms, courts that take a broad view of the “nexus” test could re-
quire all private Internet content associated with any place of public accom-
modation to be accessible. This would apply not only to commercial
websites with direct brick and mortar analogues, but also to the online arms
of non-profit organizations such as museums, advocacy groups, and univer-
sities. Such groups may find accessibility difficult to achieve due to lack of
resources, and the resultant chilling effect caused by this “tax” on speech
could rise to the level of a First Amendment violation given the vast number
of potential defendants involved. Second, the vagueness of the regulation
could violate the First Amendment rights of individuals and organizations
subject to Title III suits. Because the ADA was passed before Internet usage
became widespread, that statute provides neither a clear requirement for the
level of accessibility nor appropriate guidelines for achieving web accessi-
bility. Currently, courts apply the ADA to the Internet on an ad hoc basis,
without deferring to specific legislation or DOJ guidance. Since courts in
different jurisdictions will apply the ADA differently in similar contexts,>*
parties would not necessarily have notice that they were out of compliance
before being haled into court. This uncertainty could further inhibit speech
in a manner not justified by the need for Internet accessibility.

The constitutionality of regulating private Internet websites under Ti-
tle III is at best questionable. Legislation that is closely tailored to increas-
ing Internet accessibility for the disabled and that does not risk chilling
significant amounts of Internet content is less likely to trigger First Amend-
ment concerns. The most obvious way to accomplish this is to require only
commercial content, such as the websites of businesses selling goods and
services, to be made accessible. This is because commercial speech is af-
forded less protection than expressive speech under the First Amendment,**
and limiting the regulation to commercial entities would be unlikely to chill
non-commercial forms of Internet content. Though commercial entities have
thus far been the focus of cases applying the ‘“nexus” test, the distinction

247 Turner, 512 U.S. at 662 (quoting United States v. O’Brien, 391 U.S. 367, 377 (1968)).

2% Compare Nat’l Fed’n of the Blind v. Target Corp., 452 F. Supp. 2d 946, 956 (N.D. Cal.
2006) with Access Now v. Southwest Airlines, 227 F. Supp. 2d 1312, 1321 (S.D. Fla. 2002).
Though both courts claim to apply the “nexus” test, they reach different conclusions about the
scope of that test.

24 See, e.g., Ohralik v. Ohio State Bar Ass’n., 436 U.S. 447, 456 (1978) (affording com-
mercial speech a “limited measure of protection, commensurate with its subordinate position
in the scale of First Amendment values, while allowing modes of regulation that might be
impermissible in the realm of noncommercial expression”).
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between commercial and non-commercial is not required by the test itself.
Moreover, the test treats businesses differently based on whether they have
an analogous presence in physical space even when their websites are func-
tionally the same. This discriminates against businesses such as Target in
favor of businesses such as Amazon.com. Legislation that takes a uniform
approach to regulating the accessibility of commercial speech online, while
minimizing the impact of the regulation on non-commercial speech, would
be less likely to violate the First Amendment.

V. AMENDING THE ADA

The ADA should be amended to make explicit the standards of accessi-
bility expected of private Internet websites. This is a time when a “new
generation of computer literate young people [has been] able to access and
create information, art, and entertainment at a previously unimaginable
rate.”?? As so many forms of social intercourse become possible through
mouse, keyboard, monitor, and speaker, those who are unable to interact
with those inputs and outputs may find themselves unable to participate in
online social life. Legislative, administrative, and judicial responses to this
problem have been confused, inconsistent, or arbitrary. The “nexus” test
that has been used sporadically to enforce Internet accessibility may force
Walmart.com to make itself accessible while remaining silent regarding Am-
azon.com, based only on the fact that the former has a brick and mortar
presence while the latter does not.?' It also does little to allay the speech
and cost concerns that necessarily accompany regulation of an expressive
and commercial outlet. To solve these problems in the near future, given the
current technological constraints, will require a combination of targeted ef-
forts rather than a wholesale mandate mimicking Title III.

The W3C standards have been promulgated by a group of scientists and
engineers who have studied the Internet since its inception. These standards
provide the best hope for Internet accessibility and should be formally
adopted by Congress as guidelines for all Internet content. Congress must
adopt a nuanced approach to the enforcement of these guidelines, making
use of two distinctions: (1) multimedia versus static websites, and (2) for-
profit enterprises versus non-profits and individuals. How these distinctions
should affect the legislative scheme is described below:

(1) With respect to the costly problem of subtitling online video, the
W3C standards must remain mere guidelines, inviting voluntary compliance
but lacking a cause of action or other penalty for noncompliance. The costs
of transcription would drive even the most popular free online multimedia
sharing sites out of business, either because costs would be raised for the

2502 EpwIN S. GAUSTAD ET AL., UNTO A Goop LAND: A HISTORY OF THE AMERICAN
PeopLE 1209 (2005).
21 Cf. Target, 452 F. Supp. 2d at 956.
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user generating the content or because the website would have to bear the
enormous burden of transcribing every video uploaded by its users. Though
it may be unsatisfying, disabled users must content themselves with the sub-
titling efforts of the volunteer and nonprofit community, at least until the
technology exists to automatically transcribe video. Rather than diverging
from the ADA’s mandate, careful attention to the likely effects of costs is in
line with many of the actions taken by the federal government in tandem
with the original passage of that statute.?>>

(2) Congress should mandate that the web content of for-profit enter-
prises (as opposed to non-profits and individuals) be accessible according to
the standards laid down by the W3C (with the exception of subtitling). A
for-profit enterprise, for the purposes of this proposal, is one that directly
profits from the good or service sold over the Internet. Though Title III of
the ADA went beyond regulating commercial businesses to regulate nearly
all places open to the public, the First Amendment impact of mandating
accessibility of free Internet content would be difficult to justify.>* In the
realm of the Internet, where content can be posted by individuals and organi-
zations at practically no cost, we suggest that the line for regulation should
be drawn more explicitly between commercial/non-commercial enterprises.
For-profit enterprises are able to spread costs among their customers, while
non-profits and individuals are generally not; imposing even a small tax on a
free service risks killing it. The voluntary nature of compliance for individu-
als and non-profits is necessary to avoid First Amendment and economic
concerns that would make Internet accessibility regulation untenable. Under
this regime, the burden of regulation would only fall where it would be
lightest.

Judge Posner’s suggestion that the Internet, as a whole, must be accessi-
ble is impossible to achieve at a reasonable cost under current technological
constraints. In the unlikely event that Judge Posner’s pronouncements were
to be transformed into a congressional or agency mandate, a large amount of
user-generated content would be forced off the Web. Government action
that is far-reaching and aspirational is also likely to be widely unenforceable,
resulting in spotty compliance. The upshot of these realities is that, if at any
point Congress or the DOJ commits to tackling the daunting task of regulat-
ing web accessibility, they would best serve both individuals with disabili-
ties and the public at large by focusing on large commercial entities rather
than seeking to replicate the breadth of the impact achieved by the ADA on
physical places of public accommodation.

Blanket edicts that ignore costs would either be the end of the Internet
as we know it or would drive websites overseas. Neither outcome is espe-
cially appealing. Alternatives to government mandates include increased re-
liance on the private sector and public-private partnerships. There are

252 See supra notes 41-43 and accompanying text.
23 See supra Part IV.B.
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already models for these approaches in the accessibility context. New In-
ternet ventures such as Dotsub.com have sought to bridge language and abil-
ity divides, and have recognized the large market for subtitles, captions, and
other equivalents. Because these websites do not face the quantity problem
(due to their voluntary nature), they are able to avoid the massive costs that
any blanket decree of accessibility would entail.

Non-profit organizations have also partnered with government agencies
and corporations in order to identify and find solutions to accessibility barri-
ers. For example, the Center for Applied Special Technology (“CAST”), a
non-profit organization whose mission is to expand learning opportunities
for individuals with disabilities, partnered with the federal government to
create the National Instructional Materials Accessibility Standards, which
were implemented to help educational institutions comply with the Individu-
als with Disabilities Education Act (“IDEA”).2** Rather than mandating im-
mediate accessibility through the IDEA, CAST worked with government
agencies and other interested parties to devise solutions that would be most
effective for ensuring that individuals with disabilities had equal access to
educational opportunities.?> These entrepreneurial ventures and volunteer-
based websites might, then, represent the best means of ensuring some mea-
sure of accessibility for Internet media.

VI. CoNcLuUSION

This Note has attempted to explain the barriers to Internet accessibility
and to provide some sense of how, and to what extent, the Internet may be
made accessible to the disabled by law. There is certainly a great need for
accessibility. Disabled individuals are often cut out of the American main-
stream. The ADA was meant to remedy that situation, and was largely suc-
cessful in the physical world. Now the Internet has created a new world that
Americans increasingly inhabit. Indeed, disabled individuals in particular
have found that the Internet provides new opportunities for them to meet
people who share their interests, and to participate in a community. On the
Internet, they can simply be individuals, rather than disabled individuals.
But the advent of media-rich websites has changed that, ushering in a new
era of division and exclusion. Neither the judiciary nor the legislature has
arrived at a sensible dividing line separating those websites that should be
made accessible from those that need not comply.

This Note contends that two distinctions should be made in implement-
ing new regulations to increase the accessibility of private Internet websites.
The first distinction is between media-rich websites (e.g., YouTube) and
websites where the presentation of media is not the primary objective. Ac-

23420 U.S.C.A. § 1400 (2008).
255 See CAST, Policy & Practice, http://www.cast.org/policy/index.html (last visited Sep-
tember 19, 2008).
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cessibility for the former is currently impossible, whereas accessibility for
the latter may be achieved through the use of the W3C standards. The for-
mer should be left to private actors—entrepreneurs and volunteers—while
the latter may be effectively governed by law. Within this distinction, gov-
ernment regulation should further distinguish between commercial websites
and the informational and expressive websites of individuals and non-profit
organizations. For the former, the cost of accessibility can be spread to con-
sumers through the costs of the goods or services available online. Any
harm caused by these costs could then be justified by the need for govern-
ment regulation to achieve the important goal of Internet accessibility for
disabled persons. The same is not true of non-profit websites, given the
scope and importance of the Internet as an expressive medium. Both of
these distinctions must be recognized by courts and lawmakers if their pro-
nouncements made in accordance with the ADA are to have their intended
effect.



