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NATO/FEDERAL REPUBLIC OF

YUGOSLAVIA
“COLLATERAL DAMAGE” OR UNLAWFUL
KILLINGS?

Violations of the Laws of War by NATO during
Operation Allied Force

1. Introduction

From 24 March to 10 June 1999 the North Atlantic Treaty Organization (NATO) conducted an
ar campaign against the Federal Republic of Yugodavia (FRY), codenamed Operation Allied
Force. NATO aircraft conducted over 38,000 combat sorties, including 10,484 strike sorties, against
targets in the provinces of Kosovo and Vojvoding, Serbia proper and the Republic of Montenegro.
Yugoslav media have stated that thousands of civilians were killed in NATO ar raids. However,
the civilian death tolls given in detailed FRY government accounts range from 400 to 600.2 NATO
has not released official estimates of civilians or FRY combatants killed. No NATO forces were
killed in hostile action during the air campaign.

NATO is an aliance of 19 nations from Europe and north America, founded in 1949 with
the am of providing a mutual commitment to collective defence in the event of one or more of
these nations coming under attack by another party. NATO took military action against the FRY
following a breakdown in negotiations between several of its member states and the FRY over the
situation in Kosovo, where FRY forces were engaged in an armed conflict with the Kosovo
Liberation Army (KLA) characterized by gross human rights abuses, and the future status of the
province. NATO stated several aims for its military intervention, including ending the human rights

violations perpetrated by FRY forces against ethnic Albanian civilians, ensuring the withdrawal of

1 Lord Robertson, Secretary General of NATO, Kosovo One Year On: Achievement and Challenge, March 2000.

2 Official FRY sources are inconsistent on the number of civilian deaths, The FRY Ministry of Foreign Affairs has claimed
inits“Provisional Assessment”, issued 1 July 1999, that “several thousands’ were killed, but specifically mentions about
600 civilian deaths. But the same Ministry of Foreign Affairs’ more detailed account of the damage inflicted in the
campaign, NATO Crimesin Yugoslavia (The White Book), listed around 400 civilians killed in over 40 incidents of bombings.
It seems clear from the text of The White Book that it does not represent a complete list of all civilianskilled in the NATO
bombing. Human Rights Watch, which visited the sites of many of the bombings, estimates that about 500 civilians were
killed in approximately 90 incidents.
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2 NATO/FRY: “Collateral Damage” or Unlawful Killings?

dl FRY forces from Kosovo and their replacement with an internationa force; and ensuring the

return of Kosovar refugees and internally displaced to their homes.

NATO has claimed that its air campaign against the FRY was the “most precise and
lowest-collateral damage air campaign in history.”® However, Amnesty International has serious
concerns about the extent to which NATO forces participating in Operation Allied Force adhered
to the rules of international humanitarian law on the conduct of hostilities, specificaly those laid
down to protect civilians and civilian objects. On the basis of available evidence, including
NATO’s own statements and accounts of specific incidents, Amnesty International believes that --
whatever their intentions -- NATO forces did commit serious violations of the laws of war leading

in a number of cases to the unlawful killings of civilians.

In one instance, the 23 April 1999 attack on the headquarters of Serbian state Television
and Radio (RTS), NATO launched a direct attack on a civilian object, killing 16 civilians. In other
atacks, including the 12 April bombing of Grdelica railroad bridge, which killed 12 civilians, and the
missile attack on \arvarin bridge on 30 May, which killed 11 civilians, NATO forces failed to
suspend their attack after it was evident that they had struck civilians. In other attacks, including
those which resulted in the highest number of civilian casualties (the attacks on displaced ethnic
Albanians near Djakovica on 14 April, and in Kori%&a on 13 May, whose combined death toll
exceeded 120) NATO faled to take necessary precautions to minimize civilian casuaties. A

detailed examination of these and other attacks is included in this report.

Concern about the rising level of civilian casualties grew over the course of Operation
Allied Force. On 23 April 1999, for example, the International Committee of the Red Cross (ICRC)

said:

“During the first week or so of airstrikes, the number of civilian casudties did
in fact appear to be low. As the air campaign intensified, however ... both a
corresponding rise in the number of Serbian civilian victims and increased

damage to civilian objects have been observed.... Mgor incidents involving

3Joint Statement on the K 0sovo After Action Review, Secretary of Defense William S. Cohen and General Henry H.
Shelton, Chairman of the Joint Chiefs of Staff, before the United States Senate Armed Services Committee, 14 October 1999.
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NATO/FRY: “Collateral Damage” or Unlawful Killings? 3

civilians have been the destruction of a passenger train on a bridge and the

attack on civilian vehicles in Kosovo. Both resulted in deaths and injuries.”

On 4 May, Mary Robinson, United Nations High Commissioner for Human Rights, was

quoted as saying:

“If civilian casualties can be avoided, they obvioudy must be and it is down to
judgments that must be made...If it is not possible to ascertain whether civilian
buses are on bridges, should those bridges be blown? These are very important
guestions because people are not collateral damage, they are people who are
killed, injured, whose lives are destroyed, and we are very concerned that [sic]
the way that civilians are so much in the forefront of modern warfare, of

modern conflicts.”®

Over the course of Operation Allied Force, Amnesty International wrote repeatedly to
NATO’s Secretary General Javier Solana in connection with specific attacks, raising concerns as
to whether NATO was taking sufficient precautions in selecting targets, in choosing the timing of
attacks, in the manner in which these attacks were being executed, and whether civilians were
being given advance warning when possible. Amnesty International expressed concern that
several of the attacks that had resulted in civilian deaths may have indicated that NATO was not
teking dl precautions necessary to protect civilians because priority was being given to ensuring
pilots safety.

In its replies to Amnesty International’s inquiries, NATO gave genera assurances that
every possible effort to avoid civilian casualties was made but did not provide Al with substantive
answers to questions on specific incidents, or any indication of whether investigations were being
conducted. Amnesty International did not receive relevant details of the Rules of Engagement from
NATO, despite having repeatedly requested them in order to allow an independent assessment of

whether they complied with international humanitarian law.

*The Balkan conflict and respect for International Humanitarian Law”, Statement by the International Committee of the
Red Cross, 23 April 2000. (www.icrc.org/eng)

5 “NATO Warned on War Crimes,” by Steve Boggan, The Independent, 5 May 1999.
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4 NATO/FRY: “Collateral Damage” or Unlawful Killings?

This report relies to a large extent on NATO’s own public statements and reports (and
those of member governments) of how it conducted the air campaign, including its accounts of
particular incidents and general explanations of operational practices. The organization met with
a delegation of NATO officids at the aliance’ s headquarters in Brussels on 14 February 2000 to
discuss its concerns about the bombing campaign. The NATO delegation was headed by Dr Edgar
Buckley, Assistant Secretary Genera for Defence Planning and Operations, and included NATO
spokesperson Dr Jamie Shea; Mr Pieter Feith, Director, Criss Management and Operations
Directorate; Mr Badwin De Vidts, NATO's Legal Adviser; and Lieutenant General O.L.
Kandborg, Director, International Military Staff. Amnesty International’s delegation included two
members of the staff of the International Secretariat, accompanied by Professor Dr Horst Fischer,
Academic Director of the Institute for Internationa Law of Peace and Armed Conflict, Ruhr-
Universitdt Bochum Germany and Professor of International Humanitarian Law at Leiden
University, Netherlands; and Dr Lieutenant Colonel (ret.) Pekka Visuri, visiting researcher at the
Finnish Ingtitute of International Affairs and Adjunct Professor at the National Defence College
in Helsinki.

Background: Human Rights Violations in Kosovo

Over the past 10 years, Amnesty International has extensively documented and campaigned to put
an end to human rights violations perpetrated by the FRY authorities against ethnic Albanians in
Kosovo. (See: Kosovo: a decade of unheeded warnings, volume one, Al Index: EUR 70/39/99,
April 1999). During this time, ethnic Albanians living in Kosovo were the victims of unlawful
killings, torture and ill-treatment. Many political prisoners, including prisoners of conscience, were

convicted by courts in proceedings which failed to meet international standards of fairness.

In 1998 there was an increase in human rights violations perpetrated by FRY security
forces and paramilitaries in Kosovo (See: Kosovo: a decade of unheeded warnings, volume two,
Al Index: EUR 70/40/99, April 1999). Armed conflict erupted between members of the KLA,
which had formed to fight for an independent Kosovo, and FRY forces, Serb police and
paramilitary groups operating in the region. The vast majority of victims in Kosovo during the period
of the armed conflict were ethnic Albanian civilians. However, Serbs also suffered human rights
abuses, such as abductions, beatings and executions, at the hands of armed ethnic Albanian groups

some of whom represented themselves as the KLA.
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NATO/FRY: “Collateral Damage” or Unlawful Killings? 5

In February and March 1999, the international community exerted intense diplomatic
pressure on the FRY authorities, accompanied by threats of military action. The failure of efforts
to broker an agreement between the FRY and representatives of Kosovo's ethnic Albanians in a
series of meetings at Rambouillet, in France, led to the eruption of an international armed conflict.
In March, NATO commenced a bombing campaign against FRY forces, Serb police and
paramilitaries with the declared am of preventing a human rights catastrophe in Kosovo. However,
human rights abuses by FRY forces, Serb police and paramilitary groups increased and hundreds
of thousands of ethnic Albanians and members of minority communities fled Kosovo into the
neighbouring states of Albania and Macedonia or were displaced inside Kosovo. (See: Former
Yugoslav Republic of Macedonia: The protection of Kosovo Albanian refugees, Al Index:
EUR 65/03/99, May 1999; Federal Republic of Yigoslavia (Kosovo): Srrekovnica Prison--a
regime of torture and ill-treatment leaves hundreds unaccounted for, Al Index: EUR

70/107/99, October 1999).

In June 1999, NATO ceased its bombing campaign after concluding a Military Technical
Agreement with the FRY authorities. Under this agreement dl FRY forces, Serb police and
paramilitary groups left Kosovo and a NATO-led military force named Kosovo Force (KFOR)
took control of Kosovo. The United Nations Interim Administration in Kosovo (UNMIK) was also
established to administer the territory. Amnesty International has continued monitoring and
campaigning against human rights abuses in Kosovo under the administration of UNMIK (See:
Federal Republic of Yugoslavia (Kosovo): Amnesty International’s recommendations to
UNMIK on the judicial system, Al Index: EUR 70/06/00, February 2000, and Federal Republic
of Yugoslavia (Kosovo): Setting the standard? UNMIK and KFOR's esponse to the violence
in Mitrovica, Al Index: EUR 70/13/00.)

Amnesty International takes no position on the political issues surrounding the status of
Kosovo. The organization does not judge whether recourse to force by anyone is justified or not
and therefore takes no position on the legal or moral basis for NATO' s miilitary intervention against
the FRY. Amnesty International focuses strictly on the conduct of such intervention in light of the

rules of international humanitarian law.

2. The Laws of War and the Protection of Civilians

Amnesty International June 2000 Al Index: EUR 70/18/00



6 NATO/FRY: “Collateral Damage” or Unlawful Killings?

Not al civilian deaths in wartime are unlawful. In the euphemistic terms of military spokespersons,
“collateral damagge’®, including civilian casualties, is to be expected in war. But there are clear rules
that set limits on the conduct of hostilities and in particular outlaw the use of certain means or
methods of warfare. These rules are designed to protect -- to the maximum extent possible --
civilian lives and objects. The rules include a prohibition on any direct attacks against civilians or
civilian objects, including reprisals directed at them. But they also include prohibitions on attacks
which do not attempt to distinguish between military targets and civilians or civilian objects and
attacks which, athough aimed at a legitimate military target, have a disproportionate impact on
civilians or civilian objects. Findly, the rules make clear the narrow circumstances in which civilians
or civilian objects lose their protection -- for example, when a civilian object is used for military

purposes.

The fullest statement of the rules governing the conduct of hogtilities in international armed
conflict isin Protocol | Additional to the Geneva Conventions of 1949, relating to the Protection of
Victims of International Armed Conflicts (Protocol ). This Protocol, which was adopted in 1977,
has been ratified by over 150 states.” Three of NATO's 19 members are not parties to Protocol
I: France (Amnesty International understand that it intends to ratify it in the near future); the United
States (athough key provisions of Protocol | are reflected in its military code); and Turkey. The
fundamental provisions of this Protocol, including dl the rules on the conduct of hostilities cited in
this report, are considered part of customary internationa law and are therefore binding on all

states.

2.1 The prohibition of direct attacks against civilians and of indiscriminate
attacks

One of the cornerstones of international humanitarian law is the principle that al possible measures
must be taken to distinguish between civilian persons and objects, and military objectives. Article
48 of Protocol | sets out the “basic rule” regarding the protection of civilians (often referred to as

the principle of distinction):

6« Broadly defined, collateral damage is unintentional damage or incidental damage affecting facilities, equipment or
personnel occurring as aresult of military actions directed against targeted enemy forces or facilities. Such damage can occur
to friendly, neutral, and even enemy forces.” (US Air Force Pamphlet 14-210, February 1998). It isnot aterm used in
international humanitarian law.

7 Accordi ng to the International Committee of the Red Cross (ICRC), the organization primarily responsible for monitoring
compliance with international humanitarian law, there are 156 States Parties to Protocol | as of January 2000. (See:
http://www.icrc.org/eng)
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NATO/FRY: “Collateral Damage” or Unlawful Killings? 7

“In order to ensure respect for and protection of the civilian population and
civilian objects, the Parties to the conflict shall at all times distinguish between
the civilian population and combatants and between civilian objects and
military objectives and accordingly shall direct their operations only against

military objectives.”

Regarding objects, Article 52 (2) defines military objectives as “those objects which by
their nature, location, purpose or use make an effective contribution to military action and whose
total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers
a definite military advantage.” Article 51(2) of Protocol | spells out unambiguously that “the

civilian population as such, as well asindividual civilians, shall not be the object of attack.”

In addition to prohibiting direct attacks on civilians, international law aso prohibits
indiscriminate attacks. In the language of Article 51(4) of Protocol |, indiscriminate attacks are
those “of a nature to strike military objectives and civilians or civilian objects without distinction.”

They include:

“(@) those which are not directed at a specific military objective;

(b) those which employ a method or means of combat which cannot be
directed at a specific military objective; or

(c) those which employ a method or means of combat which cannot be

limited as required by this Protocol”.

Article 51 (5) includes two other types of attack which are considered as indiscriminate:

“(@ an attack by bombardment by any methods or means which treats as a

single military objective a number of clearly separated and distinct military

objectives located in a city, town, village or other area containing a similar

concentration of civilians or civilian objects; and

(b) an attack which may be expected to cause incidental loss of civilian life,

injury to civilians, damage to civilian objects, or a combination thereof, which

would be excessive in relation to the concrete and direct military advantage

anticipated.”

Indiscriminate attacks occur when armed forces disregard the principle of distinction and

attack a military target without regard to the likdy consequences for civilians. They might use
weapons which are not capable of hitting a military target with precision -- either by their nature

Amnesty International June 2000 Al Index: EUR 70/18/00



8 NATO/FRY: “Collateral Damage” or Unlawful Killings?

or as aresult of the circumstances in which they are employed. Or their tactics or method of attack

might show a disregard for civilian lives.

2.2 Precautionary measures

Although international humanitarian law is not necessarily violated whenever civilians are killed or
injured, the laws of war require that military forces make dl feasible efforts to avoid inflicting civilian
casuaties. Under Protocal I, “In the conduct of military operations, constant care shall be taken to
spare the civilian population, civilians and civilian objects.” (Article 57). Where it is unclear whether

atarget is used for military purposes, “it shall be presumed not to be so used” (Article 52(3)).

Article 57 (2) specifies precautionary measures required:
“With respect to attacks, the following precautions shall be taken:
(a) those who plan or decide upon an attack shall:
(i) do everything feasible to verify that the objectives to be attacked are
neither civilians nor civilian objects and are not subject to special
protection but are military objectives within the meaning of paragraph 2
of Article 52 and that it is not prohibited by the provisions of this Protocol
to attack them,
(ii) take all feasible precautions in the choice of means and methods of
attack with a view to avoiding, and in any event to minimizing, incidental
loss of civilian life, injury to civilians and damage to civilian objects;
(iii) refrain from deciding to launch any attack which may be expected
to cause incidental loss of civilian life, injury to civilians, damage to
civilian objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated;
(b) an attack shall be cancelled or suspended if it becomes apparent that the
objective is not a military one or is subject to special protection or that the
attack may be expected to cause incidental loss of civilian life, injury to
civilians, damage to civilian objects, or a combination thereof, which would
be excessive in relation to the concrete and direct military advantage
anticipated;
(c) effective advance warning shall be given of attacks which may affect the

civilian population, unless circumstances do not permit.”

2.3 Human shields

Al Index: EUR 70/18/00 Amnesty International June 2000
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In the aftermath of several NATO attacks that resulted in civilian casualties, NATO suggested that
civilians were being used as human shields by the Yugodlav military.2 Protocol | prohibits the use of

such tactics. Article 51(7) provides:

“The presence or movements of the civilian population or individua civilians
shal not be used to render certain points or areas immune from military
operations, in particular in attempts to shield military objectives from attacks

or to shield, favour or impede military operations.”

Further, Article 58 obliges parties to a conflict to take all necessary precautions to protect
civilians under their control against the dangers resulting from military operations, including by
removing civilians from the vicinity of military objectives and avoiding locating military objectives within

or near densely populated areas.

However, Article 51(8) makes clear that even if one side is shielding itself behind civilians,
such a violation of international law “shal not release the Parties to the conflict from their lega
obligations with respect to the civilian population and civilians, including the obligation to take the

precautionary measures provided for in Article 57.”

Furthermore, Article 50(3) of Protocol | provides:

“The presence within the civilian population of individuals who do not come

within the definition of civilians does not deprive the population of its civilian

character.”
2.4 Legal responsibility for violations of international humanitarian
law
State responsibility
Article 85 of Protocol | defines certain “grave breaches’ of the Protocol. These are war crimes and
include -- when they are committed wilfully and cause death or serious injury -- “making the civilian
population or individual civilians the object of attack” and *launching an indiscriminate attack affecting
the civilian population or civilian objects in the knowledge that such attack will cause excessive loss
of life, injury to civilians or damage to civilian objects’ which would be excessive in rdation to the

concrete and direct military advantage anticipated. Other war crimes, for example those listed under

8For example, after NATO'’s bombing of Koria, Pentagon spokesperson Ken Bacon said: “I1t may be that as many as half,
or certainly athird of the people who may have been killed in NATO attacks, were put there specifically by MiloSeviE as
human shields.” US Department of Defence (USDoD) News Briefing, 17 May 1999.
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10 NATO/FRY: “Collateral Damage” or Unlawful Killings?

Article 8,2,b of the 1998 Rome Statute of the International Criminal Court, include “ [I]ntentionally
directing attacks against civilian objects’.

Article 86 requires that “Parties to the conflict shall repress grave breaches, and take
measures necessary to suppress dl other breaches, of the [1949 Geneva] Conventions or of this
Protocol which result from a failure to act when under a duty to do so.” Under Article 88, “Parties
shall afford one another the greatest measure of assistance in connexion with crimina proceedings

brought in respect of grave breaches’.

Article 91 makes clear that each party to the conflict “shall be responsible for al acts
committed by persons forming part of its armed forces’. Accordingly, a“Party to the conflict which
violates the provisions of the Conventions or of this Protocol shall, if the case demands, be liable to pay

compensation.”

Individual criminal responsibility

Individuals, whether civilians or military, regardiess of rank, can be held criminaly responsible for
serious violations of international humanitarian law. Commanders can be held responsible for the acts
of their subordinates if they knew or had reason to know that their subordinates were committing or
were about to commit a breach and they were in a position to prevent or suppress such breaches and
failed to do so. In the words of Article 86(2) of Protocol I:

“The fact that a breach of the Conventions or of this Protocol was committed
by a subordinate does not absolve his superiors from pena or disciplinary
responsibility, as the case may be, if they knew, or had information which
should have enabled them to conclude in the circumstances at the time, that he
was committing or was going to commit such a breach and if they did not take

all feasible measures within their power to prevent or repress the breach.”

Article 87 specifies the duty of commanders “with respect to members of the armed forces
under their command and other persons under their control, to prevent and, where necessary, to
suppress and to report to competent authorities breaches of the Conventions and of this Protocol.” The
principle of command responsibility is reflected also in the Statutes of the International Criminal
Tribunal for the former Yugodavia (ICTY) and the International Criminal Court, as well as in the
Draft Code of Crimes against the Peace and Security of Mankind (Draft Code of Crimes) adopted

by the International Law Commission in 1996.
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Superior orders cannot be invoked as a defence for violations of international humanitarian law
although they may be taken into account in mitigation of punishment. This principle has been
recognized since the Nuremberg trials which followed World War 11 and is now part of customary
international law. It is reflected in the Statutes of the ICTY and the International Criminal Court, and
the Draft Code of Crimes.

Responsibility of NATO Alliance Members

Operation Allied Force was fought by a codlition of NATO member states in the name of the aliance
asawhole. The initid decision to resort to force was made collectively, as were subsequent decisions
about escalating the air campaign. At no point during the air campaign did any alliance member publicly
repudiate any of the attacks carried out by NATO forces. Therefore each NATO member may incur
responsibility for the military actions carried out under the NATO agegis.

Jurisdiction over serious violations of international humanitarian law

In line with the common provisions of the 1949 Geneva Conventions, each state party undertakes “to
enact legidation necessary to provide effective penal sanctions’ for persons involved in grave
breaches. In addition, the principle of universal jurisdiction applies to such war crimes. Therefore,

each state party:

“shall be under the obligation to search for persons alleged to have committed,
or to have ordered to be committed, such grave breaches, and shall bring such

persons, regardless of their nationality, before its own courts.”

The Geneva Conventions allow a party, if it prefers, to hand such persons over for tria to
another state party, and require that, “in all circumstances, the accused persons shall benefit by
safeguards of proper trial and defence”. The Conventions do not exclude the surrendering of such
persons to an international criminal court. The provisions relating to grave breaches of the Conventions

apply also to grave breaches of Protocol I.

In addition to being obliged to exercise universal jurisdiction for grave breaches, states are
permitted to exercise universal jurisdiction for other war crimes. If, following an investigation, there
is sufficient admissible evidence and the suspect is within their jurisdiction, states should prosecute, in

afair tria, or extradite the suspect to ancther state willing and able to hold afair trial.

With regard to Operation Allied Force, in addition to the jurisdiction of the national courts of
any dtate, there is the concurrent jurisdiction of ICTY. According to ICTY’s Statute, the Tribunal

Amnesty International June 2000 Al Index: EUR 70/18/00



12 NATO/FRY: “Collateral Damage” or Unlawful Killings?

has jurisdiction over grave breaches of the Geneva Conventions (Article 2) and other violations of the
laws and customs of war (Article 3) committed since 1991 in any part of the former Federal Republic
of Yugodavia (Article 1) by any person regardless of that person’s nationality. As repeatedly
confirmed, ICTY has full jurisdiction over any possible violations of internationa humanitarian law

committed during Operation Allied Force by NATO and any other party.

With regard to the substantive scope of ICTY’s jurisdiction, the Appeals Chamber in
Prosecutor v. TadiE recalled the intervention of the United States at the UN Security Council debate

on thisissue in 1993, pointing out that this declaration was not contested:

“... it is understood that the ‘laws and customs of war’ referred to in Article
3 include dl obligations under humanitarian law agreements in force in the
territory of the former Yugoslavia at the time the acts were committed,
including common article 3 of the 1949 Geneva Conventions, and the 1977

Additional Protocols to these Conventions’.®

3. Operation Allied Force and the Protection of Civilians

3.1 Approach to the laws of war and their interpretation

During Operation Allied Force NATO never made clear exactly which standards of international
humanitarian law were being applied by its forces or how it maintained a coherent interpretation of
these rules during the campaign. The alliance's members do not share the same treaty obligations.
The United States, for example, whose aircraft flew nearly 80 per cent of NATO strike-attack sorties
during the campaign®, has not ratified Protocol I, neither have France or Turkey. NATO spokesperson
Jamie Shea repeated throughout the campaign that aliance forces were respecting the laws of war
to an unprecedented extent. But in public statements during the campaign no explicit reference was
made to Protocol | which is by far the most comprehensive codification of the law on the conduct of
hogtilities. At a NATO background briefing on 18 May 1999, the Spokesperson Jamie Shea elaborated

on the alliance’ s adherence to the laws of war:

“The principle of discrimination is one of the most fundamental components of the

law of armed conflict. This principle was reflected as early as the 1899 Hague

9 Prosecutor v. TadiE , Judgment, Case No. 1T-94-1-AR72 (Appeals Chamber 2, October 1995), Para. 88.

Opmi itary Readiness Subcommittee of House Armed Services Committee, Hearing on the Readiness Impact of Operations
in Kosovo, 25 October 1999.
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NATO/FRY: “Collateral Damage” or Unlawful Killings? 13

Convention requirement that combatants wear a fixed, distinctive emblem
recognisable at a distance and carry their arms openly. Customary international
lav requires that combatants shall ‘at al times distinguish between the civilian
population and combatants and shall direct their operations only against military
objectives.” There is absolutely no question that is exactly what NATO is doing;
it is distinguishing between civilian and military objectives and in fact | would argue
just as a scholar of the laws of war that you cannot find another armed conflict in
the history of modern warfare where there has been more discipline and care
taken to comply with the laws of war and to make that distinction than in the

targeting exercise of the NATO Alliance.”

NATO officials met by Amnesty International in Brussels insisted that NATO members would
respect Protocol |. At the same time, they stated that NATO is not a party to conventions of
international humanitarian law. Baldwin de Mdts, NATO’s Lega Adviser, emphasized that it is the
individual member states who have legal obligations. States own legal officials must ensure their
participating forces' compliance with international law. In other words, NATO does not have a
mechanism to enforce compliance of a common set of standards, or to ensure a common interpretation
of such standards. These remain prerogatives of each state member, leading to inconsistencies in the

application of the rules.

The fact that NATO is an dliance need not preclude it from ensuring in practice that, when
acting under the NATO aegis, its forces are bound by the highest standards of internationa
humanitarian law, including Protocol |, beyond the individual states' treaty obligations and existing
domestic laws. The accession to Protocol | by all NATO members would also give the clearest signal
that NATO is indeed bound by the highest international standards.

3.2 Target selection

With regard to target selection and assignment, NATO officias at the Brussels meeting explained to
Amnesty International that under the system that was in use in Operation Allied Force, NATO
members were given a bombing assignment by NATO staff but could refuse it on the grounds, for
example, that in their view the target was illegitimate or that the attack would otherwise violate
international law and possibly their national law. |f a target were refused because the assigned
country had deemed it unlawful, NATO officials said that they would not reassign the target to another
member. However, it is unclear to what extent this actually happened in practice. In at least one
instance, the attack on the headquarters of Serbian state television and radio (RTS), it appears that

the attack was carried out despite disagreement among NATO members as to its lawfulness.
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14 NATO/FRY: “Collateral Damage” or Unlawful Killings?

Lieutenant General Michael Short (US Air Force), Commander of Allied Air Forces, Southern
Europe, reflected -- from an operational perspective -- on the legd dilemmas of waging coalition

warfare.

“We need to understand going in the limitations that our coalition partners will
place upon themselves and upon us. There are nations that will not attack
targets that my nation will attack. There are nations that do not share with us
a definition of what is a vdid military target, and we need to know that up
front...You and | need to know that al aircraft based in the United Kingdom are
subject to rulings by the United Kingdom government about whether we are

about to strike avalid target or not.”**

At its meeting with Amnesty International, NATO officias said that, in some cases, not dl
NATO members (even those participating in an attack in a support capacity) would be informed about
what the target or the means and method of attack may be. This means that a member state may be
incurring lega responsibility for an attack the details of which it did not know.

French officials, including the Foreign Minister Hubert Védrine, have dleged that the US
military were supplementing the airstrikes conducted under the NATO umbrella with attacks of their
own. “All the countries in the Atlantic Alliance acted as part of NATO with full discussion about what
to target. But the USA was also carrying out a separate American operation,” the Foreign Minister
told a BBC documentary about Operation Allied Force. “They deployed national forces with a
national decision-making mechanism commanded from the US. And the European alies did not know
about these actions.” NATO has denied this allegation.

3.3 Rules of Engagement
On several occasions during the ar campaign, Amnesty International wrote to NATO's Secretary
General to express concern that specific attacks may have breached international law and to seek
clarification of the Rules of Engagement adopted by NATO.

In response to specific questions by Amnesty International, NATO stated repeatedly in
general terms that it was committed to international humanitarian law and was making “every possible

effort to avoid collateral damage during the ar operation against the Federal Republic of Yugodavid'.

HRemarks by Lieutenant General Michael C. Short at the Air Force Association’s Air Warfare Symposium, 25 February
2000.

2<Moral Combat - NATO at War”, broadcast on BBC2 on 12 March 2000. On the same televison program General Wesley
Clark, NATO's Supreme Allied Commander, Europe (SACEUR), denied the French allegation of a separate American
operation: “That’sincorrect ... | commanded all assets.”

Al Index: EUR 70/18/00 Amnesty International June 2000



NATO/FRY: “Collateral Damage” or Unlawful Killings? 15

The letters from NATO stated that its pilots operated under “strict Rules of Engagement”, but did not
disclose any details of the rules or the principles underlying them. They did not answer specific
guestions Amnesty International raised about specific incidents, making it difficult to form a view as
to whether the Rules of Engagement themselves complied with international humanitarian norms.

At the Brussels meeting with Amnesty International, NATO officials shed some light on
aspects of the Rules of Engagement and what changes were made to them in the course of the war.
Amnesty International learned that each member state was entitled to choose what aspects of NATO-
proposed Rules of Engagement it would adopt. Amnesty International was also told about changes in
the dtitude requirements for NAT O pilots (see below). However, a comprehensive assessment of the
Operation's compliance with the laws of war would require NATO to make avalable more

information on its Rules of Engagement.

3.4 Precautionary measures

NATO spokesperson Jamie Shea claimed that “there has never been an air campaign in history that
has been discriminating against the military but in favour of civilians as this one even if we haven't
been dble to achieve -- nobody can, nobody ever will -- 100 per cent perfection.”*® This point was
underscored repeatedly in NATO press briefings. General WAter Jertz told journalists that NATO

was conducting “the most accurate bombing campaign in history.”*

Few would dispute NATO’s assertion that it is impossible to achieve “100 per cent perfection”
in fighting a war. However, in some incidents it appears that NATO did not take all precautions
necessary to protect civilians primarily because priority was given to ensuring pilots' safety. AsR.
A. Mason, aretired Roya Air Force (RAF) Vice Marshdl, said: “It [the conduct of the war] gave the
impression to the world at large that an unfortunate minimum of civilian casualties was an unavoidable
and acceptable feature of a war waged for humanitarian causes, but the loss of professional military
aircrew was not."® Force preservation is a crucial concern for the military. But can this

consideration take precedence over legal obligations to protect civilians?

Concern about whether NAT O took necessary precautions to protect civilians has arisen with
regard to the choice of certain methods of attack such as the practice of high-altitude bombing and

a consistent failure to give effective warning to civilians.

3 press Conference, Jamie Shea and Magjor General Walter Jertz, Brussels, 3 May 1999

14 press Conference, Jamie Shea and Mgjor General Walter Jertz, Brussels, 27 May 1999

15 James A. Kitfield, “ Another Look at the Air War that Was”, Air Force Magazine, October 1999.
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According to NATO, initidly aircraft were restricted to flying above 15,000 feet to protect
their aircraft and pilots from the FRY ar defences. This ceiling was relaxed during the second half
of the air campaign, with some planes flying as low as 6,000 feet. Officials have conceded that high-
atitude bombing reduced the overal effectiveness of the ar campaign, but have denied that it resulted
in increased civilian casuaties. They said that many attacks were aborted if a target could not be

positively identified so as to spare civilians.

In Brussels, NATO officials told Amnesty International that an aircrew flying at 15,000 feet
would be able only to identify whether the objective was the intended one according to the planning
preparations, but would be unable to tell whether, for example, civilians had moved within its vicinity.
The 15,000-feet rule thus effectively made it impossible for NATO aircrew to respect the obligation
to suspend an attack once circumstances had changed on the ground rendering the objective no longer
legitimate. They told Amnesty International that following the bombing of civilians in a convoy at
Djakovica, the Rules of Engagement were amended to require visual confirmation that there were no

civiliansin the target area.

In an interview for a BBC televison documentary General Michael Short spoke about what
happened at Djakovica on 14 April 1999 and explained the impact the height requirement was having

on pilots' ahility to distinguish between military objectives and civilians or civilian objects:

"They came back to me and said, "We need to let the forward ar controllers
go down to 5,000 feet. We need to let the strikers go down as low as 8,000
feet and in a diving ddivery, to ensure that they verify their target, and then
right back up again to 15,000 feet. We think that will get it done. We
acknowledge that that increases the risk significantly, but none of us want to

hit a tractor full of refugees again. We can't stand that’."'

Unfortunately this additional precaution, as well as changes reportedly instituted after the 7
May attack on NiS (when the US reportedly stopped using cluster bombs) and the 30 May attack on
Varvarin Bridge (when NATO decided to avoid attacking certain objectives, such as bridges, when
many civilians were likely to be in the vicinity), were not sufficient to stop further civilian deaths. The
changes that NATO says were made were basic precautions that should have been incorporated from
the start of the campaign in order to ensure that NATO's Rules of Engagement did not adlow for

breaches of the laws of war.

16 «Moral Combat - NATO at War”, broadcast on BBC2 on12 March 2000.
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One way to balance the risks to civilians with those to the attackers is illustraed by A.PV.
Rogers, former Director of the UK Army Legal Services:

“If the target is sufficiently important, higher commanders may be prepared
to accept a greater degree of risk to the aircraft crew to ensure that the
target is properly identified and accurately attacked. No-risk warfare is
unheard of. Risks may be taken, for example, to rescue pilots who have
been shot down or in deploying forces on reconnaissance or target

identification missions in enemy-held territory.

However, if the target is assessed as not being worth that risk and a
minimum operationa altitude is set for their protection, the aircrew involved

in the operation will haveto make their own assessment of the risks involved

in verifying and attacking the assigned target. If their assessment is that (a)

the risk to them of getting close enough to the

target to identify it properly is too high, (b) that there is a real danger of

incidental death, injury or damage to civilians or civilian objects because of

lack of verification of the target, and (c) they or friendly forces are not in

immediate danger if the attack is not carried out, thereis no need for them

to put themselves at risk to verify the target. Quite simply, the attack should

not be carried out.”*”

NATO forces are also under alegal obligation to warn civilians of imminent attacks whenever
possible. According to Additional Protocol I: *Effective warning shall be given of attacks which may
affect the civilian population, unless circumstances do not permit.” (Article 57, 2(c)). Yet NATO
officias told Amnesty International in Brussels that as a general policy they chose not to issue
warnings, for fear that this might endanger the crew of attacking aircraft. Given all the other
measures taken in order to avoid NATO casualties (including high-altitude bombing), one might
guestion whether sparing civilians was given sufficient weight in the decision not to give warnings. Nor
does the consideration of pilot safety explan why there was no warning to civilians when Cruise

missiles were used in attacks.

17 “Zero-casualty warfare”, A.P.V. Rogers, International Review of the Red Cross No. 837, 31March 2000.
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3.5 The use of specific weapons

Civilian casualties have also been caused by the decision to use certain types of weapons. For
example, the use of cluster bombs near civilian concentrations, as was done in the bombing of NiSon
7 May (see below), appears to be an example of failure to take proper precautions in choice of

weapons.

On the question of cluster munitions, deputy NATO spokesperson Peter Daniel said,

“Cluster bombs are valid munitions which are very effective against forces on the
ground. Sometimes cluster munitions are not effective and so we use other
munitions. ..[W]e take every precaution to avoid unintended damage when we use
cluster munitions at dl. In fact, ... we prefer precision guided munitions any time
we can use them. This is in keeping with our am to avoid collateral damage as

much as possible.”*

Cluster weapons are not banned under international law, but they do present a high risk of
violating the prohibition of indiscriminate attack. In addition, cluster weapons present a humanitarian
issue due to their high dud rate ( NATO officials acknowledged to Al that the rate is approximately
five per cent). This means that unexploded sub-munitions are a continued threat to anyone who comes
into contact with them. According to some press accounts, thousands of unexploded canisters are till,
one year dfter the conflict, left on the ground in Kosovo alone. Many of these bomblets are embedded
beneath the surface of the soil and are not eesily detected. Between June 1999 and mid-March 2000,
54 people reportedly had been killed in Kosovo by unexploded cluster bomblets and landmines.*®

Another munition used by NATO which appears to pose a long-term threat to civilians and
the environment is depleted uranium (DU) ordnance. NATO officias told Amnesty International in
Brussels that NATO aircraft, in particular A-10 Warthog ground-attack aircraft, fired 31,000 DU
rounds during the campaign. Some studies suggest that DU dust, which remains in the vicinity of
targets struck by DU ordnance, poses a significant health risk if inhaled or ingested.®®

BNATO press conference, 15 May 1999.

19« Death Lurksin the Fields’ by Jonathan Steele, The Guardian, 14 March 2000.

20 See, for example, Depleted Uranium, a Post-War Disaster for Environment and Health, Laka Foundation, May 1999.
For news reports on the use of DU in Kosovo see, “The Trail of aBullet” by Scott Peterson, The Christian Science

Monitor, 5 October 1999 and “Exposed: The Deadly Legacy of NATO Strikes in Kosovo” by Robert Fisk, The Independent,
4 October 1999.
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The use of depleted uranium munitions is not prohibited by international law and Amnesty
International does not oppose their use per se. However, pending conclusive studies on the long-term
hedth and environmental effects of the deployment of this weapon, Amnesty Internationa is
concerned about the possible hedlth risks of an indiscriminate nature which DU munitions may in fact
pose. Article 35 (3) of Additional Protocol | prohibits “methods or means of warfare which are
intended, or may be expected, to cause widespread, long-term and severe damage to the natural
environment.” Also, Article 35 (2) prohibits the use of “weapons, projectiles and materia and
methods of warfare of a nature to cause superfluous injury or unnecessary suffering.” Furthermore,
according to Article 36, “In the study, development, acquisition or adoption of a new weapon, means
or method of warfare, a High Contracting Party is under an obligation to determine whether its
employment would, in some or dl circumstances, be prohibited by this Protocol or by any other rule

of international law applicable to the High Contracting Party.”

3.6 Intelligence and the principle of distinction

The ability to discriminate successfully between military objectives and civilians or civilian objects is
crucial in complying with the requirements of international humanitarian law. Accurate intelligence is
critical if civilian casudties are to be minimized, especidly in the case of a campaign fought from the

air at high altitudes and using long-range weapons.

Unfortunately, NATO appears to have focussed on the planning phase, almost as if it assumed
that circumstances would not change or that a change in circumstances (for example, civilians coming
near the target) need not be taken into account. In some instances, mistakes were made even in the
planning phase. When the means of attack preclude confirmation by the attacking force that the
intended target is indeed a military objective, reliance on faulty or old intelligence can have lethal
conseguences. Two such examples which resulted in civilian deaths are examined in some detail
below: the 13 May bombing of displaced Kosovar Albanians in Korisa (Korishé) and the 8 May attack
on the Chinese Embassy in Belgrade.

A particularly striking NATO intelligence failure occurred on 21 May when NATO aircraft
bombed an army barracks Koxare (Koshare) in western Kosovo, close to the Albanian border, killing
and wounding a number of KLA fighters (the KLA reported that seven had been killed and 25
injured.) The KLA had captured the barracks from the Yigodav Army a few weeks before the
NATO attack.

In the NATO press conference on 22 May, NATO spokesperson Jamie Shea stated the

following with regard to this incident:
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“It was until very recently in the hands of the Yugoslav army but it appears that
it was then subsequently taken over by the UCK [KLA]. So | am now aware,
| have seen reports, but | can't confirm any number of casualties. But let me be
clear, if we had known in a very dynamic situation, particularly where the UCK
is extremely active in that part, that it had been captured by the UCK then it
would have been taken off the target list.”

However, the KLA had a very active presence in the Koxare area at this time, and had
captured the barracks several weeks before This fact had been reported in the international press®,
and a number of reporters and television crew had visited the building under KLA escort. In addition,
it appears that NATO had aready been informed of the position on the ground. A journalist who had

recently visited Koxare wrote:

“For more than a month beforehand, regular reports on who controlled which bits
of this mountain were fed to NATO on a satdllite fax link from the rebels based at

Koxare.

It also appears that international officers with a nearby observation point of the
Organisation for Security and Cooperation in Europe (OSCE) sent the same
reports. NATO acted on these reports, bombing Serb units just outside the rebel
enclave to hep the KLA push its units further into Kosovo. NATO yesterday
refused to comment on how one part of the organisation could have had this
knowledge and not passed it to another part, something they said would be
‘tightened up’ following the Chinese embassy bombing[...] Visiting Koxare two
days before, | was told by KLA officers that they frequently sent NATO targeting

information on Serb units opposing them.”?

Although the Koxare barracks clearly was not a civilian object, the fact that NATO had not
removed it from the target list following its capture by the KLA, despite published reports about its
new status, casts doubt on the aliance's ability to properly identify targets, discriminate between
military objectives and civilians and civilian objects and take account of any changes in the status of

atargeted military objective.

2lsee A Fi ghting Chance", by Massimo Calabre and James L. Graff, Time Magazine, 17 May 1999.

22:NATO appears to blunder along with eyes closed", Chris Stephen, The Irish Times, 24 May 1999.
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After the end of the bombing campaign, as the FRY forces withdrew from Kosovo and
NATO forces entered, questions were immediately raised about the accuracy of NATO intelligence
even in relation to the military objectives it said it had successfully attacked. International 