
July 30, 2009 
AUG 042009 

AUDIT& lNFoJ>lI A_ 

'~"U\JIONMr. Bradley Miller 
Tax Policy Division 
Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Dear Mr. Miller: 

The Sarona Band of Mission Indians wishes to provide the following comments 
regarding Publication 146. 

Indian organization (Page 7) 

Indian organization is defined to include Indian tribes and tribal organizations, including 
corporations that are organized under tribal authority and wholly owned by Indians. This 
overlooks federally chartered corporations organized by Indian tribes. The publication 
should be amended 10 specifically include these entities. 

Transfer o/Title (ownership) on the reserva/ion (Page 10) 
Sale by retailer located on a resen1olion 

This section requires that the sale to an Indian be negotiated on the reservation and that 
delivery take place on the reservation. This is more stringent than purchases off
reservation, which do not require that negotiations take place on the reservation. The 
negotiation requirement should be removed to conform with off-reservation purchases. 
requiring only that ownership of the item being sold to an Indian takes place on the 
reservation 

Purchasers (Page t2) 

This section requires corporations to provide documents to the retailer to prove tax 
exemption. If the organization is a corporation, documents must be provided to show that 
it is organized under tribal authority and who ll y owned by Indians, such as the articles of 
incorporation. This should be modified to 1) include federa ll y-chartered corporations; 
and 2) allow for a declaration, or exemption certificate. 
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stating the nature of the corporation, rather than requiring the corporation to provide a 
copy of its articles of incorporation to each and every vendor from whom it makes 
purchases. 

This section also requires organizations to provide documents to show that they are an 
Indian Tribe or tribal organization. This is onerous and unnecessary. An exemption 
certificate signed by a duly authorized representative of the Indian organization should 
suffice. 

Married couples or registered domestic partners (Page 15) 

This section requires that sales tax be paid on a one-half interest in property when an 
Indian holds property jointly with a non-Indian spouse. The note also states that the 
Indian spouse may be required to pay use tax if the property is used off the reservation 
more than one-half the time during the first twelve months following delivery. The note 
needs to clarify that the use tax applies only if the Indian spouse uses the property off the 
reservation, since the non-Indian spouse has already paid sales tax and is entitled to use 
the property off the reservation. 

Permanent improvements to real property (page 15) 

This section states that tax does not apply to sales when the customer is an Indian. This 
should be modified to include Indian organizations. 

Sales by on-reservation Indian retailers to Indians who reside on a reservation (page 22) 

In confonnance with the language on page to, this section also requires that the sale be 
negotiated on the reservation and that delivery take place on the reservation. As 
previously stated, this is more stringent than purchases ofT-reservation, which do not 
require that negotiations take place on the reservation. The negotiation requirement 
should therefore be removed, requiring only that ownership of the item being sold takes 
place on the reservation. 

Sales by Indian retailers ofmeals, food or beverages at eating and drinking 
establishments (page 23) 

This section provides that Indian retailers do not need to collect sales and use tax for 
purchases at on-reservation eating and drinking establishments that are sold for 
consumption on an Indian reservation. The reference to "eating and drinking 
establishments" should be removed, since it fails to include such items as ice cream, hot 
dogs and fountain drinks purchased at a convenience store for consumption on the 
reservation. 
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Sales by on·reservation, non·Jndian retailers (Page 24) 

Like the previous sections regarding on-reservation purchases, this section requires that 
the sale be negotiated on the reservation and that delivery take place on the reservation. 
As previously stated, this is more stringent than purchases off-reservation. which do not 
require that negotiations take place on the reservation. The negotiation requirement 
should therefore be removed, requiring only that ownership of the item being sold takes 
place on the reservation. 

Reporting and paying use tax (Page 26) 

Paragraph 2 provides that use tax applies to an Indian ' s one-half interest in property 
owned jointly with a non· Indian spouse of the property if the property is used or stored 
off the reservation more than one-half the time during the first twelve months following 
delivery. As previously stated, this should apply only to use off the reservation by the 
Indian spouse, since the non· Indian spouse has already paid sales tax and is entitled to 
use the property ofT the reservation. 

Electronic Waste Recycling Fee (page 29) 

This section states that the fees are imposed on the consumer of these items so it is not 
owed if the item is purchased on a reservation by an Indian who resides on a reservation. 
Since the incidence of the tax falls upon the Indian conswner, this exemption should be 
extended to sales to Indians from retailers on or off the reservation, provided that the item 
is delivered to the reservation, transfer of ownership take place on the reservation, and the 
items will be used on the reservation. 

Jfyou have any questions, you may reach me at the address and telephone number on the 
letterhead. 

Sincerely, 

Edwin "Thorpe" Romero 
Chainnan, Sarona Sand of Mission Indians 
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T RIBAL A LLIANCE OF S OVEREIGN I NDIAN N ATIONS 
All intergovernmental associatioll ofh'ibal governmellts tbrougbout Soutberu Califorllia 

August 3, 2009 

Mr. Bradley Miller 

Tax Policy Division 


TRIRAl GOVERNM ENTS; Board of Equali zation 
P.O. Box 942879 A e UA U U E1'1T£ 8 A1'1 0 

O f U Il UIl LA 11'10lA1'1S Sacramento, CA 94279-0044 
A UGUSTINE HA1'1 D Of 

M ISS IOS 11'10 lA1'1S 

Fax: 9 16 322-0187 
U Il Ul lLA BA NO 

O F INDIAN'S 

Re: Comments on Publication 146
C HEMEIl U£" [ IN DIAN' 

TRIBE 

MORoseo B AS O O f Mr. Miller: 
MI SS lo!" IN I)I ANS 

I' I:C HAN'GA B AND OF I write on behalf of the Tribal Alliance of Sovereign Indian Nations 
I.UISESO I NDIANS 

(TASIN) in response to the BOE's letter dated July 6, 2009, in which the BOE 
ItI..\lO NA HANI) OF 


CA HUi lLA INOIANS 
 solicits comments in anticipation of its upcoming revision of Publication 146. We 
appreciate the opportunity to provide input on this matter.SAN M ANUEl BANI) OF 


MISS ION INIlIAN S 


S ANTA R OSA BAND O f While the BOE's efforts to streamline taxation of Indian tribes and tribal 
MISS ION INm ANs 

citizens are commendable, we believe that they have been insufficient, especially 
S Ar."TA \'N £ 7. B AN D O F in connection with on-reservation construction. Ideally, regulations 152 1 and 

C lt UMAS tt I!"OIA NS 

1616 should be revised to enable Tribes to more easily exercise their sovereign 
SOll08A B AN D OF 


I. UIS ES O IND IA1'IS 
 right to purchase materials for on-reservation construction without paying State 
sales tax. We recognize, however, that BOE's current effort focuses not on TORRF~ M ART INEZ 

D ES ERT C UlUllLA wholesale revision of its regulations, but rather on clarifying existing regulations 
through Publication 146. 

We agree with the BOE that Publication 146 should be revised. 
Specifically, the section that di scusses sales tax on materials used in on
reservation construction projects should be supplemented to include guidelines as 
to the maimer in which tribes may sati sfy BOE requirements. Unlike other states, 
such as Wisconsin, which provide that materi als used in on-reservation 
construction projects are exempt from state sales tax, California only deems such 
sales tax-exempt if certain criteria are met. Publication 146 li sts the criteria but 
does not provide any guidance as to how the criteria may be met. Our comments 
focus on why this is problematic and provide suggestions as to how BOE can 
revise Publication 146 to address the problems we identi fy. 

Under BOE regulations, non-Indian contractors building on-reservation 
projects must comply with two sets of requirements in order for thei r material 
purchases - and ultimately the Tribe's purchases - to be tax exempt. First, they 
must quali fy as "retai lers" and, in order to do so must formulate their construction 
contracts in certain ways (e.g., explicitly provide fo r the transfer of title to the 
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materials prior to the time the materials are install ed, and separately state the sales price 
of materi als, exclusive o f the charge for installation). Second , they must sell their materials to 
the tribal owner on the tribe's reservati on, with title pass ing to the tribe on the reservation prior to 
install ation. The tribal owner must issue exemption certificates to its contractors and the 
contractors must issue resale certificates to their vendors. 

While seemingly simple, these requirements are in fact difficult to meet in practice and 
pose many UIUlecessary obstacles to tribes seeking to build on their reservations. The diffi cul ty 
ari ses because contractors (and subcontractors) building on-reservation proj ects are required 
pursuant to BOE policy - to conduct their work very differentl y in the context of such projects 
than they do on typical (i.e., off-reservati on) projects in order to enable the owner tri be to take 
advantage of its exemption from sales tax. Understanding the obstacles imposed by current BOE 
policy is critical to understanding why and how Publicati on 146 should be rev ised . 

On a typical construction project materi als are supplied to the project through multiple 
venues. Some material s are provided by the prime contractor, others by subcontractors, and yet 
others directl y by vendors . Material s reach the constructi on proj ect in myriad ways through 
hundreds (if not thousands, on a large proj ect) of sales. In order to meet ex isting requirements 
and to ensure that sales tax is not paid on such materi als, tri bes and their contractors, 
subcontractors, and material vendors are required to change the way they normally operate for 
each and everyone of the hundreds of material s utilized on the proj ect. In essence, they must all 
ensure that the materi als they provide are so ld to the tribal owner with titl e transferring to the 
tribe on the reservation prior to the materials' installation into the project. 

On a typical construction project, i.e., one not conducted on a reservation, the owner 
contracts with a prime contractor (C) to build a school. C enters into multiple subcontracts with 
subcontractors (S) who in turn purchase materi als from vendors (V). The subcontractor 
prov iding electrical work (S-l ) has his material s deli vered to him on the reservation by hi s 
vendor (V -I ). Typicall y, S-l buys the materi als from V -I and install s them in the proj ect, then 
bill s C for them as pali of the cost of the wo rk . C in turn bill s the owner. Or S-l may order the 
materi als on behalf of C, and V-I may bill C directly. Regardl ess of the arrangement between 
the vendor, the subcontractor, and the contractor, in a typical construction project S-I does not 
have to sell materials to anyone anywhere along the way nor does title to the material s have to 
transfer to anyone entity at any particular given point in time. In a typical constructi on project 
the subcontractor simply orders hi s materi als and installs them, and bill s for them at the end . 

But current BOE policy requires that all parties invo lved in suppl ying and utili zing 
materials used on a triball y-owned on-reservation construction project act di fferently. Because 
ex isting regul ati ons focus on the moment in time at which title to the material s transfers to the 
tribal owner, and require that the transfer occur on the reservation and prior to the materials' 
installation into the project, tribes are required to put into place a system pursuant to which they 
take titl e to - using our example from above - the electrical materi als before S-1 install s them 
into the project. Thus, S-1 must craft his contract with V -1 such that S-1 takes titl e to the 
materi als before installing them, and in turn must turn around and se ll them to T, with T taking 
title to them on the reservation, before S-1 install s them. Furthermore, S-1 must take appropriate 
acti on, in the middle of his work, to ensure that title passes to the tribe as required. 
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Now consider S-2, who provides the cement work under subcontract to C. S-2 procures 
the cement from V-2 and oversees the POUL S-2 must purchase the cement from V-2 with title 
passing from V -2 to S-2 prior to the pour, then turn around and pass title to the Tribe on the 
reservati on prior to the POUL And S-2 must do all of thi s while creating a paper trail that 
evidences that it has all been done as required. But cement must be poured quickl y, within as 
short a time as possi ble, and yet S-2 must hold up the tens of waiting cement trucks while he fill s 
out paperwo rk fo r each load of cement that arri ves at the work site, or while he rev iews the 
paperwork for all of his trucks to be sure that the required contract language is contained there in . 

In short, in order to meet ex isting BOE requirements the tribal owner must ensure that 
hundreds (if not thousands) of individual materials sales be executed in conformity with the 
BOE's regulat ions and that each subcontract and sub-subcontract and bill of lading and other 
such documents be properly wo rded. These requirements pose significant hurdles and leave 
much room fo r error both initiall y, in drawing up the multitude of contracts and purchase orders 
and bills of lading and other such documents that are involved in a large-scale construction 
project, and in the performance stage. 

Publication 146 li sts the requirements tribes must meet for construct ion-related material 
purchases to be free of sales tax (see pp. 20, 2 1) but does not provide any guidance as to how a 
tri ba l owner should go about meeting those requirements. Such guidance is critica l in 
connecti on with large-scale construction projects that include multiple subcontractors, sub
subcontractors and vendors, particularl y in light of the fact that there is so much room for error 
along the way. In order to enable tribes to meet BOE requirements and take advantage of thei r 
status as non-tax-paying entities for on-reservation projects, the BOE must provide far greater 
detail in Publication 146 than is currentl y provided. The publication should outline specific 
procedures that tribes and their contractors, subcontractors and vendors may follow, suggest 
contract language that the BOE deems acceptable, and provide templates for acceptab le shipping 
and other documents. While there are many theoretical ways to achieve compliance with BOE 
requirements, experience shows that tribes seeking to do so often run afoul of BOE's 
understanding of how contracts must be written and projects carried out. 

Streamlining the way in which Cali fornia tribes structure their on-reservation 
constructi on projects to comply with State sales tax regulations would clea rl y benefit tribes by 
providing them with a roadmap for meeting regulatory requirements. It would also benefit the 
State by creating a template that, once avail able, would likely be utili zed by many tri bes. BOE 
auditors seeking to ascertain compl iance with regulatory requirements would thus have an easier 
time determining whether compliance has been achieved. 

Some of the specific issues we beli eve Publicati on 146 should address in detail are as 
fo ll ows: 

• 	 Page 20 requires that constructi on contracts include certai n language, but does 
not provide any examples of acceptable language. Some examples should be 
provided . 
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• 	 [s it suffic ient for the prime contract to incl ude the contract language discussed at 
page 20, or must all subcontracts and sub-subcontracts and agreements wi th 
vendors include that language as well? 

• 	 How must the transfer of titl e to materi als to the tribal owner be achieved in 
situations in which subcontractors order materi als fro m vendors but have no 
direct contractual relationshi p with the owner? 

• 	 What types of legal arrangements with vendors and subcontractors are required to 
have title to materials supplied by such vendors and/or subcontractors pass fro m 
them to the tribe on the reservation? 

• 	 Must tribes pay each vendor/subcontractor that se ll s materials to the tri be 
directl y, or can payment be channeled tluough the prime contractor? 

• 	 Must shipping documents be worded in any parti cul ar maJmer, and if so, how, in 
order to ensure that titl e to materials transfers to the tribe on the reservation and 
prior to installat ion? 

• 	 May the prime contract provide that all materials purchased fo r use in the project 
be so ld to the prime contractor and from him to the tribe, upon the materials' 
reachi ng the reservation? [f so, is such a provision suffic ient to satisfy BOE 
requirements? 

These are onl y some of the issues that Publication 146 should address. In general, the 
Publication should include detailed guidelines regarding how BOE regulations and po li cies may 
be implemented in the context oflarge-scale construction contracts. We recommend that the 
BOE consider providing sample contract language, templates fo r shi pping and other documents, 
and, ideall y, a set of procedures that tribes and their contractors, subcontractors, sub
subcontractors and vendors could follow. Without such guidance there is much room fo r error. 

Y~:;71;"~ 
LYNN VALBUENA 


Chairwoman 


4 




Jul 31 09 08:47a TOMARAS and OGAS 	 858-554.0550 p.2 

TOMARAS & OGAS, LLP 
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Kathryn A. Ogas kogas@mtow law.com 
Bren da L. Tomaras tonuras@mtowlaw.com 

July 30, 2009 

VIA FACSIMILE (916) 322-0187 
& U.S. MAlL 

Mr. Bradley MiUer 
Tax Policy Division 
Board ofEqualization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Rc: 	 Comments on Publication ] 46, Sales to Amer ican Ind ians aod SaJes on 
Ind ian Reservations 

Dear Mr. Miller: 

The Lynon Raneheria of California (Tribe) submits the following comments to the State 
Board ofEqualizatioo's (SBOE) Publication 146, Sales [0 American Indians and Sales on Indian 
Reservations. 

Requirement tbat Ownership Transfer on the Reservation 

Many vendors prefer to have title transfer upon shipping (i.e., FOB Origin) so that the 
risk of loss js borne by the tribe. Often times, the only way to get a vendor to agree that title wil l 
transfer upon delivery to the reservation (i.e., FOB Destination), is fo r the tribe to expressly 
asswne liability for any loss that occurs during shipmenL While the Tribe does not believe that 
merely assuming liability dwing shipment equates to a transfer of ownership. risk of loss is 
technica11y linked to ownership. Since Publication 146 does not address this issue, tribes cannot 
be eertain that agreeing to assume ri sk of loss during shipment will not jeopardize their 
exemption. Thus, The Tribe requests that the SBOE rev ise Vublication ]46 to clarify that a 
tribe's agreement to assume liability for merchandise during shipment does nOl equate 10 a 
transfer of ownership. 

Use Tax 

Responsibility for Collection of Use Tax 

It is the Tribe' s understanding that the responsibility for the payment of use tax lies with 
the. purchaser. There are, however, a number of places in Publication 146 thtlt appear to require II 
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seller to collect use taxes. For example: Pages 8, 17 and 26 state that "[o]ther businesses that 
are required 10 collect use tax from customers and pay it to the SBOE must obtain a Certificate of 
Reg i strat ion~" page 23 requires Indian retailers to collect use tax from purchasers; page 24 
implies that on·reservation, non-Indian retailers must collect use taxes; and page 26 requires 
Indian retailers to collect the usc tax. The Tribe believes that the responsibility for payment of 
use tax should never be placed on the seUer as doing so presents significant probJems. 

First, placing the responsibility on the seller may result in a tribe having to forego dealing 
with a specific vendor or paying unnecessary taxes. On more than one occasion, tbe Tribe has 
encountered major issues with vendors relating to the collection of use taxes because vendors are 
fearful that if they do not collect use taxes, they ~;Il get audited. Understanding the use tax 
exemption is difficult, panicularly for individuals who do not have much experience with Indian 
tribes. As a reswt., many vendors simply will not agree to exempt a tribe from the payment of 
use tax. 

Second, sellers are not in a position to make a detennioation regarding use taxes because 
it is impossible for the seller to know whether or not the merchandise will be used off-reservation 
more than one-half ofthe time. 

Given the difficult, crnot impossible, hurdles created by requiring sellers to collect use 
taxes, the Tribe requests the SBOE consider revising Publication 146 so that the responsibility 
for the payment of use taxes is always on the purchaser. If, however, the SBOE decides that the 
responsibility will remain, in some instances, on the selier, Publication 146 should be revised to 
clarify: 

1. Under what circumstances a seller is responsible for collecting use taxes; 

2. How the seller is expected to determine whether or not the merchandise will be 
used off the reservation more than one-half of the time in tbe frrst 12 months after sale. 

Applicabilitv of Use Tax ifMerchandise is Used Off the Reservation More 
Than Ooe-Half of (be Time 

• 
The Tribe believes that the current standard for determining whether or not use tax 

applies is impracticable as there are many situations in which it is difficult to determine whether 
the merchandise is used ofr·reservation more than one· hal f of the time. Thus, tbe Tribe would 
request that (i) an easier standard be employed or (ji) the SBOE provide further guidance and 
examples regarding tbe current standard. Specifically: 

1. What type of proof is required? Does thc owner need to keep a "."'Titten log of all 
off·reservatioll use?; 

2. Who has the burden of proving whether or not the merchandise was used off
resen'ation morc than one·half of the time?; 

Comments of Lhe Lynon Rancheria of 
California on Publication 146 
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Rewrting and Paving Use Tax 

Page 26, paragrapb 3, addresses the payment afuse tax by "Indian retailers." It is the 
Tribe 's understanding that the starus of the retailer has no bearing on the reporting or paying of 
use taxes. Thus, it is unclear as to why this paragruph references only Indian retailers. The 
Tribe believes this paragraph should be deleted because, as noted previously, it is inappropriate 
to require retailers to collect use taxes. However, should the SBOE decide to retain this 
requirement, it should consider revising this paragraph to include non-Indian retailers. 

Documenting Cla imed Exempt Sales 

Publication 146 requires retailers to obtain. and purchasers to provide, certain 
documentation showing that the purchaser is an Indian tribe or tribal organi1..ation and provides 
examples of acceptable documents. These examples (see page 11 under the subheading 
"Retailers" and page 12, under the subheading "Purchasers") should include the Federal Register 
listing of Indian Entities Recognized and Eligible to Receive Services from the United Stales 
Bureau of Indian Affairs. 

Q uestions Relating to Residency 

Page 13 provides that where 8 retailer has "evidence or knowledge that an Indian may not 
live on a reservation," the retailer "should not accept an exemption cenificate unless the Indian 
buyer gives them otber reliable docu ments to verify residence on a reservat ion." The Tribe 
cannot think of what type of "other reliable docwnents" would be acceptable as it is very 
difficult to verify whether a given address is located on an Indian reservation. Would the 
pwchaser be required to obtain a resolution or letter from the tribe? The SBOE shou1d give 
consideration to providing additional guidance as to what constirntes a "reliable document." 

Construction Contracts 

The area ofconstruction contracts is extremely important to Indian tribes. For most 
tribes, the potential taxes related to materials used in the construction of on re~rvation facilities 
represent a significant concern. In addition, construction contracts represent the most complex 
and misunderstood area relating to tribal tax exemptions. Given the import and complexity of 
this area, it is vital that the discussion of construction contracts in Publication 146 be as clear and 
concise as possible. 

Construction Contractor as Retailer 

Publication 146 requires thai in order for a construction contractor to c laim a tax. 
ex.emption on construction materials, the construction contractor must be a retailer of materials. 
The construction contractor 's ability to obtain a \aX exemption on matcrials has a direct effect 011 

tribes as any taxes paid by the conLractor will be passed on 10 the Iribe. Thus, the Tribe requests 
further clarification on the follov.ing: 

Comments of the Lynon Rancheria of 
California on Publication 146 
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To qualify as a retailer (and thus eligible for a tax exemption), a "contractor must be in 
the business of selling materiaJs or other tangible personal property ." It is unclear what "in the 
business of selling materials" means. Is the fact that a contractor holds a seller's permit 
sufficient or is something more required? The Tribe requests additional guidance be provided in 
Publication 146 on what constitutes "being "in the business of selling materials." 

Publication 146 also requires a contractor to possess a sel1er's pennit. The Tribe is 
concerned that if it is unusual for construction contractors to possess selJer's permits, this 
requirement may significantly limit a tribe's choice of construction contractors. Is it typical for 
construction contractors to possess a sella's pennit? If not. is it difficult for a construction 
contractor to obtain a seller's permit? lithe answer 10 these questions is yes, the Tribe requests 
that the SBOE give consideration to the potential impact this requirement may have on tribes. 

Tax-Exempt Sales of Materials Under a Constructioc Contract 

In order to for a contractor to resell materiaJs, in a tax·exempt transaction, to an Indian 
customer on the performance of a construction contract, the materiaJs must be delivered to the 
Indian Customer on a reservation. While the Tribe understands thls requirement. it does have a 
number of concerns/questions related to this requirement. 

First, the concept of "delivery on a reservation" needs further clarification. For example: 
If a delivery is made within an easements or right-of.way within the bOlmdaries of a reservation 
does this constitute delivery on a reservation? What about delivery to fee land within the 
bOlmdaries of a reservation? 

Second, guidance should be provided with respect to who can accept delivery of 
materials (publication 1% currently provides no guidance on this issue). 10 providing such 
guidance, the Tribe urges the SBOE to explicitly permit the construction contractor to accept 
delivery on behalfof the tribe. It is very important that the construction contractor be permined 
to accept del ivery since it is. the construction contractor who, in the normal course of business, is 
routinely on·si[e. The Tribe also requests the following questions be addressed: Does a tribe 
need to "appoint" somebody as its agent for delivery? If so, how formal does this appointment 
need to be (i.e., does the tribe need to prepare a formal written designation of agent)? If 
delivering the materials to the construction conlnlctor is not permissible, who from the tribe can 
accept delivery (bearing in mind that the authority should be broad as limiting the authority to, 
for example, the Tribal Chairman, or the Tribal Council. would be burdensome as such 
individuals are very busy and often travel a great deal)? 

Indian vs. Indian Organization 

Throughout Publication 146, the term "Indian" and "'Indian Organization" are used 
interchangeably. In some areas, using the tenTlS in this manner may create ambiguity or 
confusion. Thus, the Tribe recommends the following revisions to avoid any unintended 
consequences: 

Comments of the Lytton Rancheria of 
California on Publication 146 
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I . Page 12 - "For Indian organizations." The words "by an Indian who lives on a 
reservation" should be deleted from the last bullct ed item on the list. This requirement applies 
only to Indian tribes or Indian organizations and thus the "li ving on a reservation" req ui rement is 
not appJ icable. 

2. Page 14 - "Transfer of ownership on reservation." the words "or is an Indian 
organ ization" should be added to the third bulleted item so that it is clear that this section is not 
limited to only individuals. In adctition, the words "who lives on a reservation" should be deleted 
from the second "Please note" for the same reason. 

3. Page 15, "Permanent improvements to real property." The term "or an Indian 
organization" should be added to the first bulleled item. 

4 . Page 16, " Reponing and paying use tax." The term "or Indian organization" 
should be added to the first paragraph. 

5. Page 26, "Reponing and paying use tax." The term "or an Indian organizatio n" 
should be added to paragraph I .• under "Use tax is due." 

The Tribe appreciates the oppommity to submit these comments and looks forward to 
bearing the SBOE's feedback at the upcoming meeting on August 19tb. 

Sincerely, 

Ko+/~ c'/' I~\. cr) C'.; 
Kathryn A Ogas 
Attorney for the Lytton Rancberia of 
California 

• 

Comments of the Lytton Rancheria of 
California on PubLication 146 

5 




,/Jl / 2009 12:23 F.U 170745969J6 Sher\'l'ood Valley Tribe Io!i002 

SHERWOOD VALLEY RANCHERlA 


Mr. Bradley Miller 
Tax Policy Division 
Board of Equalization 
PO Box 942879 
Sacramento CA 94279-0044 

Dear Mr. Miller: 

I am writing to make comments on Publication 146, Sales to American Indians and Sales on 
Indian Reservations. I have two commonts to make. 

1. 	 CommWlity Property-items purchased and delivered. to the reservation are exempt 
from California taxation. It should not matter if the Indian purchaser has a non-Indian 
spouse. The taxation should remain 100% because the item will be used 100% of the 
time on the Reservation. 

2. 	 Statement of Delivery on a Reservation-I am a Notary Public and the form BOE
146-RES is not in compliance with California Notary Requirements. The form must 
be updated to include the following statement before a notary can sign: 

"I cenify undcr PENALTY OF PERJURY under the laws of the State of 
California that the foregoing paragraph is true and correct. 

WlTNESS my hand and official seal." 

Also who pays for the notary to come to the reservation to verify the sale? 

• 

It is my hope the Board of Equalization looks at all comments reasonably and equally. Take in 
account not aJJ reservations have a notary public nearby as some reservations are in very remote 
areas. 

Thank you for this oppommity to voice my concerns. 

Sincerely, 

Carmen Ochoa, Notary Public & 

Tribal Member of Sherwood Valley Rancheria 


190 Sherwood Hill Drive ' Willits, California 95490 
(707) 459-9690 • Fax (707) 459-6936 



Redwood Valley Little River Band ofPomo Indians 

3250 ROAD J / REDWOOD VALLEY, CALIFORNIA 95470 (707) 485·0361 

July 27, 2009 

RECEIVED 
Mr. Bradley Miller 
Tax Policy Division 
Board of Equalization 

JUL S I 2009 
P.O. Box 942879 
Sacramento. CA 94279-0044 AUDIT &. INFORMAnON 

RE: Request for Comments to Publication 146 

Dear Mr. Miller: 

On behalf of the Redwood Valley Ranchcria and Redwood Valley Tribal Council, 
I am writing to highlight some of our concerns regarding Publication 146. Having 
reviewed Chief Jeffery McGui re's July 6, 2009 letter and Publication 146, the concerns 
raised by tribal leaders on December 11,2008 are shared by Redwood Valley Tribe. 

Our initial inquiry is whether the Board of Equalization is prepared to provide 
continuing on-site technical assistance 10 tribal governments, tribal members, tribal 
organizations and retai lers on the application of Publication 146 both now and once 
revised. We believe technical assistance is necessary in order to educate the tribal 
community, ensure compliance and to enhance our relationship with the Board of 
Equalization. 

We have concerns regarding the somewhat global requirement within 
Publication 146 to obtain notarized statements when property is delivered by a seller to an 
Indian on a reservation. Our tribe does not have a notary publi c on staff or on our 
Rancheria. We do not believe any of our neighboring tribes have a notary public 
avai lable on reservation either. This requi rement is difficult to accomplish as none of the 
common carriers (FedemJ Express, UPS, USPS) have notary publics accompany them to 
reservations for deliveries and to our knowledge employees of common carriers are not 
required to be notary publics. The BOE-146-RES, Statement of Delivery on a 
Reservation already provides for the sell er to state under penalty of perjury that delivery 
was made on reservation this should be sufficient documentation. Moreover, it does not 
appear that tbe California Franchise Tax Board requires any documentation to be 
notarized. It would be helpful if there was consistency on this issue in order to ease the 
burden on the taxpayer. 

The Redwood Valley Rancheria is a small rancheria and some of OUI tribal 
members li ve on the rancheria but work ofT the rancheria. If a tribal member purchases a 
vehicle and has that vehicle del ivered 10 hislher home on the rancheria, that tribal 
member will not pay the sales tax. However, if the veh icle is used more than 50% ofthe; "-' '. 
time ofT reservation during the first 12 months, the tribal member is subject to a 



As noted by other tribal leaders there is no guidance in Publication 146 as to how this is 
assessed or what fonnula, if any, is be ing used for such a determination. Further. a tribal 
member may be off reservation on tribal business, or traveling to another reservation for 
purposes of employment and it is uncertain if that lime is counted toward the "more than 
50%" time. Many variables can come into play and we believe Publication 146 must be 
revised to clarify the "more than 50%" rule throughout the Publication. 

With respect to purchases made by married couples or domestic partners, we are 
uncertain how the Board of Equalization defines '"'buy an item together" and therefore 
triggers a reduced sales tax and/or use tax. It is unclear whether merely the use of 
community property funds is enough to trigger the tax or is the tax triggered by the user 
of the tangible personal property. 

Chief McGuire's letter does not highJight the issues raised regarding construction 
contracts. We wouJd be interested to know what issues were identifi ed at the January 27, 
2009 meeting since we were unable to attend. We are interested in these issues but as a 
small tribe it is often difficult to attend the various meetings throughout the state. Lfthere 
were minutes taken at the meeting we would appreciate having a copy of them. 

We look forward to seeing the revised Publication and trust there will be 
additional time for comments once the Board of Equalization has shared it with tribal 
leaders. Thank you for the opportunity to respond to Chief McGuire's letter and we hope 
to participate at the August 19th meeting. Should you or your staff have any questions 
regarding this letter, please feel free to contact me. 

Thank you! 

Sincerely, 

-%~xJ~~ 
Elizabeth Hansen, Chairwoman 

cc: 	Tribal Council 
Tribal Administrator 
Fiscal Department 
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Mr. Bradley Miller 
TribaJ Sceretary:Tax Policy Division oarlem: Mtranda 

Board of Equalization 
P.O. Box 942879 
Sacnunento, CA 94279-0044 

HAND DELIVERED 

Re: Comments on Publication 146 

Dear Mr. Miller: 

The Pecbanga Band of Luiseno Indians submits the fonowing comments in response to 
the Board ofEqualizarion's lener dated July 6, 2009, regarding its planned revision ofBOE 
Publication 146. The Pechanga Band appreciates the BOE's efforts to streamline taxation of 
Indian tribes and tribal citizens; however, we believe that the proposed revision falls shon in 
several areas, both those ofgreat concern to tribal governments, in particular regarding 
construction contracts, and to tribal members, in particular regarding vehicle use during the first 
year of ownership. 

Construction Contracts 

The current Publication 146 should be revised. Specifically, the section that discusses 
sales tax on materials used in on~reservation construction projects should be SllPplemented to 
include specific guidelines as to the manner in which tribes may satisfy BOE requirements. 
Unlike other states which have a simple, understandable and easy to follow rule that materials 
used in on-reservation consuuction projects are exempt from state sales tax, California only 
deems such sales tax-exempt ifcertain criteria are met. Publication 146 lists the criteria but does 
not provide any guidance as to how they can be met. We believe that BOE can revise 
Publication 146 to address the problems identified below. Regulations 1521 and 1616 should be 
revised to enable Tribes to more easily exercise their sovereign right to purchase materials for 
on-reservation construction without paying state sales tax. We recognize, however, that BOE's 
current effon focuses not on wholesale revision of its regulations. but rather on clarifying 
existing regulations through Publication 146. 

Under BOE regulations, non~Indian contractors building on~reservation projects must 

comply with two sets ofrequirernents in order for their material purchases - and ultimately the 

Tribe's purchases - to be tax exempt. First, they must qualify as "retailers" and, in order to do so 
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must formulate their construction contractS in certain ways (e.g., explicitly provide for the 
transfer of title to the materials prior to the time the materials are installed and separately state 
the sales price of materials, exclusive of the charge for installation). Second., they must seU their 
materials to the tribal owner on the tribe's reservation, with title passing to the tribe on the 
reservation prior to installation. The tribal owner must issue exemption certificates to its 
contractors and the contractors must issue resale certificates to their vendors. 

While seemingly simple, these requirements are in fact difficult to meet in practice and 
pose many unnecessary obstacles to tribes seeking to build on their reservations. The difficulty 
arises because contractors (and subcontractors) building on-reservation projects are required
pursuant to BOE policy - to conduct their work very differently in the context of such projects 
than they do on typical (i.e., ofT-reservation) projects in order to enable the owner tribe to take 
advantage of its exemption from sales tax. Understanding the obstacles imposed by current BOE 
policy is critical to understanding why and how Publication 146 should be revised. 

On a typical construction project materials are supplied to the project through multiple 
venues. Some materials are provided by the prime contractor. others by subcontractors. and yet 
others directly by vendors. Materials reach the construction project in myriad ways through 
hundreds (if not thousands, on a large project) of sales. In order to meet existing requirements 
and to ensure that sales tax is not paid on such materials, tribes and their contractors, 
subcontractors, and material vendors are required to change the way they normally operate for 
each and every one of the hundreds of materials utilized on the project. In essence, they must all 
ensure that the materials they provide are sold to the tribal owner with title transferring to the 
tribe on the reservation prior to the materials' installation into the project. 

On a typical construction project, Le., one not conducted on a reservation, the owner 
contracts with a prime contractor (C) to build a school. C enters into multiple subcontracts with 
subcontractors (S) who in tum purchase materials from vendors (V). The subcontractor 
providing electrical work (S-I) has his materials delivered to him on the reservation by his 
vendor (V- I). TYJlically, 8-1 buys the materials from V-l and installs them in the project, then 
bills C for them as part of the cost of the work. C in tum bills the owner. Or 8-1 may order the 
materials on behalf of C, and V-I may bill C directly. Regardless of the arran~ement between 
the vendor, the subcontractor, and the contractor, in a typical construction project S-1 does not 
have to sell materials to anyone anywhere along the way nor does title to the materials have to 
transfer to anyone entity at any particular given point in time. In a typical construction project 
the subcontractor simply orders his materials and installs them, and bills for them at the end. 

But current BOE policy requires that all parties involved in supplying and utilizing 
materials used on a tribally-owned on-reservation construction project act differently. Because 
existing regulations focus on the moment in time at which title to the materials transfers to the 
tribal owner, and require that the transfer occur within Indian country and prior to the materials' 
installation into the project, tribes are required to put into place a system pursuant to which they 
take title to - using our example from above - the electrical materials before S-l installs them 
into the project. Thus, S-1 must craft his contract with V- I such that S-1 takes title to the 
materials before installing them, and in turn must turn around and sell them to T, with T taking 

PECHANGA INDIAN RESERVATION 
Temecula Band of Luisdio Mission Indians 
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titJe 10 them on the reservation, before 8-1 installs them. Furthennore, S- J must take appropriate 
action, in the middle of his work. to ensure that title passes to the tribe as required. 

Now consider S-2, who provides the cement work under subcontract to C. S-2 procures 
the cement from V-2 and oversees the pour. 8-2 must purchase the cement from V-2 with title 
passing from V-2 to 8-2 prior to the pom, then rum around and pass title to the Tribe on the 
reservation prior to the pour. And 8-2 must do all of this while creating a paper trail that 
evidences that it has all been done as required. Cement must be poured quickly, within as short a 
time as possible, and yet S-2 must hold up the tens of waiting cement trucks while he fills out 
paperwork for each load of cement that arrives at the work site, or while he reviews the 
paperwork for all ofhis trucks to be sure that the required contract language is contained therein. 

In short, in order to meet existing BOE requirements the tribal owner must ensure that 
hundreds (if not thousands) of individual materials sales be executed in conformity with the 
BOB's regulations and that each subcontract and sub-subcontract and bill of lading and other 
such documents be properly worded. These requirements pose significant hurdles and leave 
much room for error both initially, in drawing up the multitude of contracts and purchase orders 
and bills of lading and other such documents that are involved in a large-scale construction 
project, and in the perfonnance stage. 

Publication 146 lists the requirements tribes must meet for construction-related material 
purchases to be free of sales tax (see pp. 20, 21 ) but does not provide any guidance as to how a 
tribal owner should go about meeting those requirements. Such guidance is critical in 
connection with Jarge-scaJe construction projects that include multiple subcontractors, sub
subcontractors and vendors, particularly in light oftbe fact that there is so much room for error 
along the way. In order to enable tribes to meet BOE requirements and take advantage of their 
status as non-tax-paying entities for on-reservation projects, the BOE must provide far greater 
detail in Publication 146 than is currently provided. The publication should outline specific 
procedures that tribes and their contractors, subcontractors and vendors may follow, suggest 
contract language that the BOE deems acceptable, and provide templates for acceptable shipping 
and other docwnents. While there are many theoretical ways to achieve compliance with BOE 
requirements, experience shows that tribes seeking to do so often nul afoul ofBOE's 
understanding of how contracts must be written and projects carried out. 

Streamlining the way in which California tribes structure their on-reservation 
construction projects to comply with State sales tax regulations would clearly benefit tribes by 
providing them with a roadmap for meeting regulatory requirements. It would also benefit the 
State by creating a template that, once available, would likely be utilized by many tribes. BOE 
auditors seeking to ascertain compliance with regulatory requirements would thus have an easier 
time determining whether compliance has been achieved. 

Some of the specific issues we believe Publication 146 should address in detail are as 
follows : 

• 	 Page 20 requires that construction contracts include certain language, but does 
not provide any examples of acceptable language. Some examples should be 
provided. 

PECHANGA IND~ RESERVATION 
Temecula Band ofLuiseno Mission Indians 
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• 	 Is it sufficient for the prime contract to include the contract language discussed at 
page 20, or must all subcontracts and sub-subcontracts and agreements with 
vendors include that language as well? 

• 	 How must the transfer of title to materials to the tribal owner be achieved in 
situations in which subcontractors order materials from vendors but have no 
direct contractual relationship with the owner? 

• 	 What types of legal arrangements with vendors and subcontractors are required to 
have title to materials supplied by such vendors and/or subcontractors pass from 
them to the tribe on the reservation? 

• 	 Must tribes pay each vendor/subcontractor that sells materials to the tribe 
directly, or can payment be channeled through the prime contractor? 

• 	 Must shipping documents be worded in any particular manner, and if so, how, in 
order to ensure that title to materials transfers to the tribe on the reservation and 
prior to installation? 

• 	 May the prime contract provide that all materials purchased for use in the project 
be sold to the prime contractor and from him to the tribe, upon the materials' 
reaching the reservation? If so, is such a provision sufficient to satisfy BOE 
requirements? 

These are only some of the issues that Publication 146 should address. In general, the 
Publication should include detailed guidelines regarding how BOE regulations and policies may 
be implemented in the context of large-scale construction contracts. We recommend that the 
BOE consider providing sample contract language, templates for shipping and other documents, 
and, ideally, a set of procedures that tribes and their contractors, subcontractors, sub
subcontractors and vendors could follow. Without such guidance there is much room for error. 

Purchases by Individual Tribal Members 

The Pechanga Band respectfully requests that the BOE reconsider the requirement (not 
found in statutory or case law) that personal property be used more than half of the time within 
Indian country during the first 12 months of ownership to qualify for exemption from sales and 
use tax. This requirement appears to be a unique invention of the State of California Other 
states, including Washington, only require that the item be panially used in In~ian Country after 
purchase by an Indian or tribe within Indian Country. Additionally, in the State of WashingtOn, 
the purchase of a vehicle or other property by an Indian or tribe creates a presumption that the 
property will be used at least partially in Indian country. Such an approach appears more 
reasonable due to the difficulty of docwnenting location of use. We realize that revisiting 
Regulation 1616 is beyond the scope of the proposed revision of Regulation 146 and the 
invitation to comment on it, but we strongly encourage the BOE to consider amending that 
provision of the regulation. 

In the absence of a revision ofReg. 1616, we would request that Publication 146 provide 
sufficient and realistic examples of what constitutes "acceptable documentation" to prove use 
within Indian country. Pechanga members have been audited with regard to vehicles they no 
longer own and asked for unrealistic proof of where the vehicle was driven. 'While the regulation 
is not new, it appears that such audits are indeed new and are imposing a hardship on Indian 

PECHANGA INDUN RESERVATION 
Temecula Band of Luisefio Mission Indians 
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vehicle purchasers who were accustomed to the state's former approach that location of use was 
Wlilleasurable and therefore there would be no such audit. We believe that the BGE has set up a 
standard which tribal members are unlikely to be able to meet even if they in fact did use the 
vehicle on their reservation more than off during the first year of ownership. At a minimum, 
Publication 146 should address what realistic steps a tribal member should take at and following 
the time of purchase so as to fai rly warn them that such an audit may come up to eight years 
later, and to prepare them for such ail eventuality. 

We appreciate the opportunity to comment on the proposed revision to Publication 146 
and thank you in advance for your anticipated attention to these comments. 

Sincerely, 

Mark MacaITo 
Chainnan 

• 


PECHANGA IND~ RESERVATION 
Temecula Band of Luisefio Mission Indians 
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Pauma 'Band ofMission Inaians 
-
1).0. Box 369' Pa uma Valley, CA 92061 • (760) 742·1289 • Fax (760) 742-3422 

Established 1893 

July 31,2009 

Bradley Miller 
Tax Policy Division 
Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Re: Publication 146, Tax Tips for Sales to American Indians and Sales on Indian 
Reservations. 

Dear Mr. Miller: 

On behalf ofthe Pauma Band of Mission Indians, I am submitting initial 

conunents regarding the California State Board of Equalization ("BOE") Publication 

146, Tax Tips for Sales to American Indians and Sales on Indian Reservations (the 

"Guidelines"). For ease of reference, I have set forth our comments section by section. 

I. 	 Introduction. • 

First and foremost, the Pauma Band takes this opportunity to vehemently oppose 

any attempt by the State of California to lax on-reservation activities of tribes or tribal 

members, absent express authorization by Congress. This is consistent with the holding 

in the case of Brvan v. Itasca County, which found that Public Law 83-280 ("P.L. 280") 

did not confer authority of the state to tax the personal property of reservation Indians. 

Bryan v. ltasca County, 426 U.S. 373 (1976). As set forth below, we also oppose any 

attempt by BOE to dictate to our tribe and our tribal members any rules or regulations 
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that would apply within the exterior boundaries of our reservation. As such, the Pauma 

Band requests BOE to include further information regarding relevant federal Indian Law, 

including P.L. 280 in its Guidelines. 

2. 	 Key Definitions. 

The Guidelines provide a definition of the difference between sales tax and use 

tax and when such taxes should be assessed. A better explanation should be provided in 

the Guidelines regarding the difference between such taxes since there is no clear 

indication as to when such taxes should be assessed and paid by certain parties. 

Furthermore, BOE should take a closer look as to what terminology is used throughout 

the Guidelines to ensure further definitions are not needed. 

3. 	 Documenting Claimed Exempt Sales. 

The Guidelines sets forth required documentation for claimed exempt sales to 

Indians. Such Guidelines indicate that an Indian purchaser carry a tribal ID card, a letter 

from a Tribal Council, or a letter from the U.S. Department of the Interior to prove helshe 

is an Indian. Furthermore, the Guidelines suggest that an exemption certificate from the 

Indian purchaser stating that the Indian purchaser resides on the reservation could also 
• 

suffice as docwnemary evidence. However, when the exemption certificate is addressed 

later in the Guidelines with respect to what the retailer should obtain from the Indian 

purchaser, it appears that an Indian purchaser would have to give the retailer 

documentary eyidence proying that such purchaser is an Indian and an exemption 

certificate. The Guidel ines are contradictory in that it indicates that the Indian purchaser 

may provide one of the required documents, but also indicates the retailer should obtain 

additional documentary eyidence. 

2 
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The Pauma Band opposes a~E's request for an Indian purchaser to provide any 

Iype of documentary evidence as it is overly burdensome on the Indian purchaser since 

the burden should fall on the retailer to show that transfership of ownership and delivery 

of the merchandise took place on the reservation. Moreover, the Pauma Band is opposed 

to aOE 's attempt to dictate what type of documentary evidence is required of an Indian 

to prove his/her ancestry. 

In addition, aOE provided a model exemption cenificaLe in the Guidelines, which 

is found on page 37. In the Guidelines, BOE indicates that a Notary Public must sign the 

document when delivery is made on the Reservation. Such a requirement, if the retailers 

were to use such a model , infringes on tribal sovereignty. There may be some tribes that 

do not have a notary public and for BOE to dictate that one must be had in order to 

complete delivery to the reservation is outrageous. An easier option would be for the 

retailer to submit its own record to BOE stating that helshe delivered merchandise to an 

Indian on the reservation, and if BOE would like further investigate the transaction, it is 

certainly free to seek further information from the tribe or its tribal members. 

Furthermore, the Guidelines set forth essential elements regarding what should be 
• 

contained in the exemption certificate that would be considered the minimum amount of 

information to help support claimed exempt sales. BOE provided a model certificate for 

retailers to utilize; however. before providing such a model exemption certificate in the 

Guidelines, BOE should ensure that the required elements set forth in the Guidelines are 

accurately reflected in the model certificate that it provides. Lastly, if such a certificate is 

to be signed on the reservation by the tribe or its members, then it is up to the tribe to 

decide the contents of such a certificate. 

3 
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4. Sales to Indians: Retailers Located Out..ide Indian Reservations. 

Publication 146 provides guidelines regarding sales and use tax as it applies to 

sales to 1ndians by an off-reservation retailer. The guidelines slate that "'[u]se tax is owed 

by the Indian purchaser on the transaction ... ifthe Indian purchaser who lives on a 

reservation ... {uJses the item off the reservation more than one-half of the time in the first 

12 months after the sale." This would require an Indian purchaser to keep II daily record 

of ofT-reservation use, which is an onerous burden on such Indian purchaser. Not only 

that, the Indian purchaser would have to keep such records for up to eight (8) years. 

Again, the Pauma Band is opposed to BOE's attempt to dictate what type of documentary 

evidence is required of an Indian to prove that his/her use of an item lOOk place on or off 

the reservation. 

In addition. the guidelines indicate that when an off-reservation retailer makes a 

sale to both members of a married couple or registered domestic partners, and only one of 

the couple is an Indian who resides on a reservation, than sales tax would apply to one-

half interest in the property attributable to the non-Indian spouse or partner. This 

indicates that the couples or panners would have to keep separate accounts so that they 
• 

could prove whose funds were used to purchase the property. Fwther, the requirement 

again requires the Indian spouse or partner to keep records of off-reservation use of such 

property during the first twelve (12) months following delivery in order to prove that they 

are not subject to use tax. Keeping such records an onerous burden on the purchasers, 

and frankly, if such activities are occurring within the exterior boundaries of the Tribe, it 

should be left to the tribe to detcm1ine what activities should be required of its members. 

4 
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5. Construction Contracts 

The Pauma Band agrees that the guidelines do nOI provide sufficient guidance 

regarding the proper application of tax 10 construction contracts performed on Indian 

land. Further guidance is needed as to why sales tax is nol applicable to non·lndian 

contracts, yet use tax is not. 

6. Sales bv Retailers Located on Indian Reservations. 

The Pawna Band takes issue with the Guidelines' notalion that a tribal sales 

license is not a legal substitute for a seller's pennit or a certificate of registration to 

collect use tax . As a sovereign nation, the Tribe has the inherent right to enact their own 

tribal laws 10 regulate activities regarding sales within the exterior boundaries of their 

reservation. Furiliennore, the power to tax is a fundamental anribute of sovereignty that 

has been retained by Indian Tribes; therefore, Indian tribes have the inherent right to tax 

its tribal members. 

Again, as set forth above in Section 4, the Pauma Band is opposed to any 

requirement that an Indian purchaser must show that property is used on the reservation 

more than on tbe reservation within the first twelve (12) months following delivery . 

• 
Since the Indian purchaser resides on the reservation and such property was delivered to 

the reservation, the Pauma Band is opposed to any requirement that such purchaser 

provide any documentation regarding the use of such property. It is overly burdensome 

and since the State of Calif a mia has no jurisdiction 10 tax on-reservation activities of 

tribes or tribal members, absent express authorization by Congress. such a requirement 

infringes upon tribaJ self government. 

5 
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7. Recommendations. 

In conclusion, the Pauma Band requests that BOE amends the proposed 

Guidelines, taking into consideration the basic concepts offedera] Indian law. In order to 

alleviate some of the issues that surround the issuance and implementation of the 

Guidelines, the Pauma Band requests that BOE consider entering into tax agreements 

with tribes. Pursuant to various state and federal laws, a state government may negotiate 

an agreement with individual tribes concerning taxation. Many states and tribes have 

opted to pursue this avenue and such efforts have proven 10 be successful because the 

terms set fonh in such agreements have been negotiated and agreed to by both sovereign 

governments. As such, tax agreements are a practical way to resolve tax issues and to 

prevent future litigation between the parties. Lastly. as sovereign nations, further 

meetings should be held between the state and the tribes to discuss the content of the 

Guidelines. In fact, when making any further changes to the Guidelines, the Tribes 

should be allowed to bave their selected representative assist in such an endeavor. 

Thank you in advance for taking our comments into consideration. 
• 

Sincerely, 

Chris Devers 

Christobal Devers, Chairman 
Pauma Band of Mission Indians 

lsi 
Juanita Majel , Tribal Legislative Council 
Pauma Band of Mission Indians 

6 
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July 31, 2009 

Mr Bradley Miller 
Tax Policy Division 
Board of Equalization 
PO Box 942879 
Sacramento. CA 94279-0044 

Re. 	 Comments Regarding Revisions \0 Publication 146, Sales to American Indians 
and Sales on Indictn RC.I'er)lt.'lliom 

Dear Mr. Miller, 

The Kilruk Tribe Housing Authority (KTHA) is an Indian bousing authonty 
formed under the law of the Karuk Tribe. In accordance with the Native American 
Housing Assistance and Self· Determination Act of 1996 (NAHASDA), the Karuk Tribe 
designated the KTHA to serve as the Tribally Designated Housing Entity (TDHE) for the 
Tribe As the TDHE, the KTJ-IA constmcts alTordable housing projects and maintains 
existing housing for low income Indian families living within the Tribe's service area 
The KTHA activities are funded primarily through the Ttibe's NAHSDA block grant 
funding received from the Department of Housing and Urban Development (BUD)_ As 
required by HUD, the KTHA 's housing activities are set fonh in its Tribal Housing Plan 
approved by HUD and conducted in accordance with NAHSDA and applicable HUD 
regulations. 

• 
BOE Publ ication 146, Sales 10 Amel"l(;(lII Indians and Sales 011 Indian 

RCSerl'alfons. provides guidance regarding the application of state taxes and cerlain fees 
to sales occurring on Indian reservations In a leiter to California tribal leaders and 
interested parties, dated July 6. 2006, the DOE ind icated that it is in the process of 
reVising Publication 146 and extended an invitation to tribes to participate in tbis revision 
process Based on a December 2008 meeting between the State Controller 's officc and 
tribal letlders, the ROE idcntified the six "main questions" to address in the revision of 
Publication 146. 

We appreciate the attention the BOE is giving to Publication 146 and the effort 
the Bar:. is making to work with Indian tribes located within the stnte The invitation to 
tribes Ilnd interested parties to submit comments represent!; a constmctive slart to the 
consultation process, and we look forward to continuing a dialogue with the BOE as this 
process continues Below are the KTHA 's comments regnrding the issues having the 
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greatest affect on our affordable housing activities and our low income Indian family 
tenants 

... 	 The BOE should provide il summary of iu evaluSltion of the submitted 
comments priol" to Ihe Angusl 19 meefin g, invite additional comments following 
the meeting, and condllcl additional meetings a.~ Wftr'r:mtcd . 

The BOE has set a firm deadline of July 31, 2009 for tribes and other interested 
parties 10 submit written comments, in order to allow the BOE to evaluate all written 
comments prior to a meeting scheduled for August 19, 2009. We appreciate the 
invitation to provide commentS on the issues raised in the BOE's July 61cHer; however, 
we request that the BOE provide: a more meaningful consu!tul'ion process and engage 
tribes, tribal organizations, and other interested panies in more thorough dialogue about 
these complex issues. To facilitatc a productive meeting, we cncourage lhat prior to the 
meeting BOE provide tribes and commenting parties with a written summary ofils 
evaluation oflhe issues raised in the comments. Based on the January 27 workshop, we 
expect that the AuguSt meeting will be well attended and provide the opponunity for a 
constructive exchange of information and ideas. However, there are 11 number of issues 
to work through, some of which were not addressed in the July 6 letter, and it would be 
unrealistic to believe that olle round of comments and one meeting will be sufficient to 
adequately work through the full range of issues We therefore urge the BOE to cmenaill 
additional written comments and schedule additional meetings as warranted . 

.. 	We agrcc that Publication 146 does not ,wovidc sufficient informntion regarding 
federal law, and we ul'ge the HOE to incl ude ;:t summary of the federal law that 
sets the parameters of the StlHe'S authority to tax l!nles within Indian counll'y. 

In the July 6 letter, the BOE recogni7"'cs that Publ ication 146 docs not provide 
sufficient information rcgilrding federal law, and cites Public Law 280. We agree with 
the need for additional exp lilnation offederal law, but it is not clear why BOE's notice 
focuses on Public Law 280, which does not grant the State taxing authority over Oll

reservation activities. 1 Rather than focusing on Public Law 280, we suggest that the 
publication include a summary of the well established federal case law setting out the 
parameters of the State 's authority . 

The Supreme Court has found a "deeply rooted" policy in our Nation's hi$tory of 
"leaving IndIans free from statcjurisdictioll and control." See, Oklahoma Tax 
('ommi.,:\·;oJ/ 1'. Sac {/lId J·ox NatIOn, 508 U.S 114, 123 (1985) citing McClanahan v. 
Anzolla Slate Tax Commlssio1l, 41 1J l S .! (~, .1 M~U97J) The Supreme Court has 
addressed the limitations on state power to tax in lndian country in a numbcl of cases. 
Under the Supreme Court's analysis of Indians' immunity from state ta>~ation, Mthe 'who' 
and the 'where' of the challenged tax have significant consequences " Wagnon 1'. Prame 

1Bryan I'. /W.I'CfI CClII1Iy makes clear [11m P.L. 2RO Juris(helJon docs 1\()[ provide slales wllh n11 lhotlly 10 las 
tnbal members III IndIan COUl1uY. .126 U S. n:i (1976). 
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Balld PormmlOnll Nal/ull, 546 U.S 95, 101 (2005) When dctcllnimng whether a stale 
tax is applied to 8 sales transaction within Indian coLLntl)" the couns seck first to 
determme upon whom thc tax falls (the "incidence or tile lax"), which is distinct from 
who bears the economic burden of the tax. To determine the legal incidence cftbe tax 
courts look at the language of the tax statutes at Issue and prior COMlnlClion of the 
statutes See. Coeur D'Alene 7hbe 1'. Hammond, 384 F. 3d 674, 681.682 (91h 2004) (the 
question is one offcdcral law, the stated intent of slfttc legislature is not dispositive as to 
where the legal incidence falls.) Additionally. lower courts seeking to determine the 
lega! IIlcldence of the taxation should look to the "fair intcrprctation of the taxing Status 
as written lind applied" &zrona Bal1d ojM;,\'siOI1 Indians 1', Yee, 528 FJd 1184. 1189 
(2008) quoting Hoard (!f Equal/zallo" 1', Chl!mehllel'i nih". 474 U S 9, 11 (1985), Next 
the courts look to the location of the activity, to determine ifil occurred within lndian 
Country 

State atlcmpIS to tax indians or tribes for activities occurring within Indian 
country are per se invalid, Yee, 528 F, 3d at 1188-1189, "[WJhen a State attempts to 
levy a tax directly all an Indian tribe or its members inside Lndian COUlltry. rather than on 
non-Indians, we have employed, instead ofa balancing inquiry, 'a more categorical 
approach '[AJbsent cession of jurisdiction or other federal statutes permitting it: ' , . a 
State is without power to tax reservation lands and reservation Indians '" Oklahoma Tax 
Commis.\'iol1l', (.JlIckasaw Nation,S 1 5 U.S 450, 458 (1995) (quoting County of Yakima 
v, Confederated 7i',hes & Baild<i of the y,t/(Jma Il/dIG/1 NatuJII, 502 U.S 251, 258 (1992) 

If the couns find that the meidenee of the tax falls on a non-Indian. the court will 
apply a balancing test established by the Supreme Coun to determine if the tax is 
preempted by fcderallaw, SCI!, Whife Mo//nfain Apache Trihe v. BrClckel', 448 U.S 136, 
144 (1980). The Supreme Coun cautions that this test calls for careful attention to the 
factual setting, requiring "a particularized inquiry into thc nature of the state, federal, and 
tribal interests at stake, an inquiry designed to determinc whether, in the specific context, 
the exercise of state authority would violate federal law," Brac,'kcr al448 US 145, The 
Supreme COUlt ha~ identified a number of factor:; to be considered when detei!nining 
whether a state tax borne by non-Indians is preempted, including: "the degree offedcral 
regulation involved, the respective governmental interests of the tribes and states (both 
regulatory and revenue raising), and the provision of tribal or state services to the party 
the state seeks to tax" See So/I River Pima-MariCOpa II/dian Comnll/lllly v. Al'lzona, 50 
F 3d 734, 736 (9" Cif. 1995) 

A basic explanation ofthcse federallimitatiolls 011 the StR!C'S taxing authority 
regarding sales In Indian eountl)' will help inform the general public as well as BOE staff 
of the need for Publication 146 and the grounds for these special rules It will also assist 
retailers, contractors, and Indian purchasers apply the guidance and comply with stale 
regulations 
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... 	 Rather than requite ludiall purch:lsc rs to ust' a lime and IlIltterial contract to 
demon strat e Ilullll contractor is a rcuiifr, I'ubli ca tioll J4G should be tnilor'cd to 
the two requirements set rOl'tll ill the St<lte Regnlation JS21 (b)(2)(A}(2) and 
clearly sl:llr th e contrad provisions that will satisfy these tw o req llirclUr.nts. 

The BOE recognizes that Publication 146 does Ilot provide sufficient guidance 
regarding the proper application of the sales tax to constrllction contracts performed on 
Indian land, and the July 6 letter indicates that additional infonnation provided in the 
Janu81Y 27mccting will be added to the publicat1On. While Publication 146 and the 
January 27. 2009 guida nce help explain the interrelationship of several state tax 
regulations, they arc not enti rely consistent with each other or the state regulations, 
Significant ly. in the January 27 meeting, the BOE provided guidance that establishes new 
contractual requirements that exceed those set forth in the regulations The guidance also 
conflicts with federal regulations governing many constnlction projects within Indian 
Country. 

Regulation' 521 sets out two contractual reqUirements necessary to treat to treat a 
construction contractor as the retailer of construction materials . (I ) the contract must 
expliCItly provide for the transfer of title to the materials prior to the time the materials 
are installed, and (2) the contract must separately state the sale price of the materials. 
exclusive of the charge for installation.. The January 27, 2009 guidance states that in 
addition to these twO contractual requirements. the construction contract must be a Ume 
and material contract. This additional requirement should be removed because it deviate., 
from and exceeds the requirements set forth in Regulation 1521 and is overly 
burdensome. Funhermorc. this requirement connicls with federal regulations governing 
construction COntracts for programs implemented by tribes and triba l entities. including 
but not limited to the regulations governing the use ofNAHASOA funds to construct 
housing projects for low income Indians. 

• 	 January 27, 2009 Guidance Exceeds the RegLilatolY ReCjuirements 

• 


State rcgulat ions apply state sales taxes to the sale of construction materials 
related to n c:ont>truction contract even when the materials are delivered on a reservation 
and permanently attached to real estatc on a reservation. (Pub li cation 146, p. 20) This is 
because contractors are generally treated as the consumer of constnlction materials which 
tbey furnish and install. Regulation 1 521(b)(2)(A)(1).2 However, the regulations provide 
an exemption to this general rule A contractor will be deemed a retailer, "(i]fthe 
contract explicitly provides for the transfer of title to the materiAls prior to the time the 
matenals are installed. and separately slates the sale price of the mlltcrials. exclusive of 
the eharge for ;nstallat;on .. Regulat;on IS2 1(b)(2)(A)(2) 

: 011 the Olher h;lIId. SlilIe rCJ;lllC1 tIOIl gcner:JlIy ITCSlts COntrnCIOl'!l :IS Ihe I'CI:1l1el s of fl)\l\lrtS. tnlleluncl) . and 
C(]Ulpmerl\ Ih:1I Ihc~' fUl'llIsh aud inslaH , Rcgul:l!ioli 1521 (b) (2) (3) (J) :mel I~2 J(b)( 2)(C)( I). 
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Publication 146 explains that when a construction contractor qualifies as a retailer 
of malerials. tne contractor may purchase materials from its vendor for resale to an Indian 
customer in the performance of a construction contract 011 811 Indian reservation, 
Publication 146, p. 20. I rthe contractor IS the retailer, thc legal incidence of the tilX. shifts 
from the contractor to the Indian purchaser. and the sales lax is rendered per sc invalid 
Sec, Yec, 528 F. 3d at 1189-1190 In accordance With this categorical rule, Publication 
)46 recognizes that if the contractor is a retailer, thc resale ofcon.muction materials will 
be treated as il tax-exempt transaction and the publication describes the requirements that 
mllst be mel to shift the incidcnce of the tax and 10 show that the tnlnsaction occurs 
within Indian County. 

The January 27,2009 guidance strays from the regulations by stating that 
contracts that meet the two regulato!), requirements in Reglilation 1521 (bX2)(A)(2) are 
commonly known as time and material contracts. Set:, January 27, 2009 guidance, p. 2. 
Rather than focusing on the substance ofthc regulations and the duties oftnc partics 
under the contract, Ihis guidance turns BOE's altention to superficial distinctions between 
the definitions of contract forms The distinction between a time and material contract 
and a lump sum contract is only applicable to the establishment ofa rebuttable 
presumption which is described in a separate paragraph from the provision containing the 
contract requirements The fact that this presumption paragraph clarifies that it only 
applies in the case of a time and material contract indicates that other types of 
construction contracts may meet the basic reqUIrements to establish the contractor as a 
retailer - although without that presumption 

• Issues Raising Potential Preemption Challenges 

If the BOE docs in fact require that a time and material contract must be used to 
demonstrate that a contractor is a retailer, the state lax would still likely be preempted 
under the Supreme Court's balancing test iflhe contract is to construct a pr~iect using 
federal funds such as a NAHASDA block grant. We understand that the BOE is likely 
unfamiliar with the federal regulations governing the use of NAHSDA funds ;"" however, 
as discussed below, these federal regulations would significantly affcct the application of 
the balancing test and likely alter the outcome. 

In situatIons where a state asserts authority over the conduct of non-Indians 
engaging in activity on the reservation, the couns turn the "Bracker" balancing tcst Yce, 
528 F 3d at 1190. The coul1 in Yce applied the balancing test to the eonstnlctioll of a 
casino project and found that the state's sales tax was not preempted Id. at 1193 
However, as the Court has emphasi7..ed, this is fact specific inquiry that makes "a 
particularized inqUIry into the nature of the Slale, federal , and tribal interests at stake_ 
Id. at 1190 citing Bml:ker. 448 US at 145. The application of this balancing test to a tax 
Imposed on a contractor building a hous1Ilg project for an Indian tribe or TDHE on Indian 
land, and usmg NAI-lASDA funding, will give rise to a very different factual scenario 

\ SlIlI1!ar rederal Jil\\ I1pptie~ 10 funds recoIVed through other feeler<ll plognuns. 
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from thaI considered in the Yee case The use ofNAHASDA funds is highly regulated by 
the federal government Indian tribes and TDHEs using block grant funds provided 
under NAHASDA must comply wIth the Department of Housmg and Urban 
Development 's procurement regulations. 24 C.F R § 1000.26 , These regulations 
provide Ihm time (lnd material type contrllcts may only be used "(i) after a determination 
that no other contract is suitable, and (ii) jfthe contract Includes n ceiling price that the 
contractor exceeds at its own risk" 24 C.F R. § 85.36(b)(J 0). 111 addition t{) regulating 
procurement activities, HUD regulates program eligibility, rents. management and 
maintenance of housing assisted with NAHASDA funds Sections 102 and 103 of 
NAHASDA also require that a tribe prepare detailed one and five year housing plans, 
whIch must be approved by HUD 

Moreover, whereas the coult in Yee focused on the impression that a commercial 
enterprise was seeking to manipulate tax policy to gain a competitive advantage over 
other businesses, in the case of a tribal housing authority, a sales tax is taken from federal 
funds intended to provide affordable housing for low income Indians. NOt only docs the 
economic burden of the sales tax fall on the tribal entity, il affects a federal program and 
conflicts with federal regulations. Under such circumstances, the imposition of 
unwarranted administrative requirements, may give the appearance that the state has 
manipulated application of Its tax regulations to acquire a percentage of federal program 
funding provided for the benefit of low income lndian families 

• Impracticality of the Tillle and Material Requirement 

During t.he January 27 workshop, it quickly became apparent that there is no clear 
distinction bc[ween a "time and material" and a "lump sum" contract. The definitions are 
vague and they do not address the wide range of construction CQntr'llets that arc regularly 
used in marketplace. In partIcular, the guidance does state whether common COntract 
provisions intended to protect the interests oithe parties will preclude the contractor from 
being treated !IS a retailer of materials As discussed above, fcderal regulations prohibit 
the usc of time and material contracts except when n(,) other contract will wor~ and even 
if such contracts arc utilized, the regu lations require that the contract cap the total cost. 
As a matta of prudent business, many Owners seek to protect their interests by 
negotiating a fixed ree or a Guaranteed Maximum Price (GMP), and by negotiating terms 
allocating the risk that prices of materials, cquipment, and fixtures may rise or fall by the 
time orthe actual purchase To the extent such provisions do not conflict with the two 
contract provisions required in Regulation 1 S2 J(b)(2)(A)(2), lndian purchasers should 
not be denied the benefit or regulations available to panies WIth projects located ofT 
reservation 

At the January 27 workshop, BOE stafT' were not able to advise as to whether such 
basic provisions would disqualify a conlract und cause the contractor to bc treated as a 
purchaser. Acknowledging that the dislinction betwecn a time and material contract and 
a lump sum contract is blurry, tribes were advised to seek written aovice from BOE 
regarding each contract in accordance BOE regulations As the BOE is well aware, it 
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may take quite some time to secure such written advice. especially if all tribal 
conslnlclion contracts are submitted to the BOE for prior review This is clearly not a 
w()rkabJe solution for the BOE, Indian purchasers, or contractors 

We request that Publication 146 be revised to clearly explain the provision!) that 
must be included in a construction COlllract in order to satisfy Reguilltion 
I52 I (bX2)(A)(2) and that no mandate requiring use ofa lime and material contract be 
added tD the publication Rather than focusing all the form of contract, we suggest that 
the gLlidance state tom the conlract must sct forth the cost oCthe construction materials. 
exclusive of the cost ofinstal1ation, and require that title to materials must pass on Indian 
lands prior to installation of the materials. The publication should further clarify that 
provisions, such as cap on the total cost ortlIe contract or a previously established 
material price, will not affect the status of the contractor as a retailer, as long as the cost 
oftnc materials is not lumped together with any installation costs and that materials are in 
faci purchased separately from the purchase of services. If the responsibilities of the 
parties arc clear and the construction contract includes the two statcments required under 
Regulation 1521(bX2)(A)(2), the BOE should not deny the retail Status or tile contractor. 

... 	 If the contractor is the retailer of the material s, Publication 146 shou ld clarify 
tha t the tranSAction between th e contractor' And the Indian purchaser will 
eshlblish the place of sale, wh ich is presumed to be tb e jobsite. 

If the contractor is deemed to be acting as a retailer of construction materials, the 
place of sale of lhe transaction between the vendor and the contractor should have no 
bearing on the place of sale of the transaction betwocn the contractor and the Indian 
purchaser. For the purposc of determining whether the sale of materials by the contractor 
is exempt from state sales taxes, Publication 146 should focus solely on the location of 
the transaction between the contractor and the lndian purchaser State regulations 
provide that the jobsite is regarded the place of sa le of fixtures and the place or use of 
materials furnished and installed by a contractor Regulation 1826. Accordingly the 
application ofloeal taxes is determined by the laxe!. in the district in which th' jobsite is 
located Similarly, if the contractor is the retailer of the materials, the location of tile sale 
should be the on-resePlation job site, in which case the state tax is not applicable to an 
Indian purchaser We request that Publication J 46 be revised to reflect that the 
contractor's place of business is presumed to be the jobsite and, therefore, that the place 
of sale for the contractor's sale of materials is presumed to be the job site 

... 	 Section 2 of Publicntioll 146 cstablishes exeeuive.ly burdensomc requirements to 
documenllhc delivery of merchandisc to an lmlian purdl:1Scr on a rcserv:ltion, 
l-llld should be revised to conform to rcgu lations applicable to documellting DUI 
of-state sa les. 

Currently Publication 146 staleS that delivcry to a reservation must be madc 
either by the retailer's vehicle or by common carrier when the contract of sale meets 
certain requirements and the goods are in fact delivel cd to the Indian reservation 

http:exeeuive.ly
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Publication 146, pp. 10-11. The pUblication further suggests that a retailer must meet 
excessively burdensome documentation requirements \0 establish th<lt the place of sale 
was in f,let made on IndiiUl lands." The Statement of Delivery on a Rcscrvatioll ronn 
(BOE-146-RES (S·08)), which is aua.chcd to Publication 146, requires that for each 
delivery the delivery vehicle must be described, the seller must be identified, and the 
form must be signed by the delivery person, the purchaser, and a Notary Public who must 
also witness the delivery,j Although the January 27, 2009 guidance Slales that the form is 
nOll'equired. its inclusion gives the mislmpression that it is required , and BOE staff may 
in fact treat it as such. The State regulation sctting out the rules applicable to out-of-Slate 
sales does nO! require delivery within a vendor's vehicle nnd it does not requ ire any 
particular documentation of delivery. Thi~ regulation only requires that the property sold 
be del ivered by the ret!liier or his or her agent to an out-of-state destination, or that it be 
delivered to a common carrier for delivery to an out-of-state destination Set' Transaction 
(Sales) and Use Tax Regulation 1 822(a). It is improper to suggest that greater 
documentation is required to show delivery to an Indian reservation than to an out-of
state location. Publication \46 should state that delivery to an Ind ian reservation may be 
supponcd by invoices, bills of lading, delivery receipt, or freight invoices, and that in the 
absence of such documentation, such delivery may be supponed by the BOE form, which 
should be revised to just require the name and signllture of the retailer and lhe IndIan 
purchaser 

.. 	Section 4 of Public:nioll 146 should be revised to state that documentation of 
Certificate of Exeml}lioll ClllI be stated in the text of a construction COl1tI'lICt. 

Section 4 of Publica lion 146 states that a contractor must obtain an exemption 
certificate from its Indian purchaser in order to demonstrate that a sale of materials is tax 
exempt. Publication 146, p. 21. Section 2 ofthe publication strongly suggests that such 
documentation should be maintained by a retailer. Publication 146, p. 11. Thc 
publication provides a very clear and helpful de!>criptiOll of what documentation wil! 
qualify as an exemption certificate At the January 27 meeting. BOB staff stated that 
such documentation would avoid complications for the contractors if they are~'tuditcd, but 
that a separate document is not required. The BOE staff agreed thaI a provision In the 
construction contract containing the exemption certificate language would serve the same 
purpose. We suggest that this clarifi cation be included in Publication 146. 

~ SlInil;lr reqUlrcmcnts :Irc :lPphcd to thc sak (If conslmCllon m:llel'i"ls bY:1 COllll'llCIor :lCllI1~ as 1l 1'Ctailer 
As dlScus!;Cd "bovc. we do not belicvc the Ir,msactlQIl betwcen the vendor and Ihe coutmelor eim establish 
Ihc pl()CC of salc bct",eeillhe cOlltl\lc\or "lid thc 11I(h;1II purchaser 
l DUring the January 27. 21K)9 mCClilll: BCE stalT indlCiltcd th,1\. fonlle Mlc of mntcnll l~. BGE wmlld wanl 
10 sec either the fo rm or" detailed mnnifcst ;1u(\logs 10 shol\ dehvery on Ihc rcscrv:llion 
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~ 	E,, 'cn when there i~ uo snles lax, Publica tion 146 stllles IlInt:111 Indiall flul'cha~cr 

must pay It lise lax if a vehicle or merchandise, purchased on the ,'cscrvntioll , is 
us ed morc than half of th e time ofT "cscrv::.tion. This rcqlli,'c mcn t conflicts with 
(cdc!":}! law and should be removed ('"om rubliclltioll 146. 

"The Supreme Court ha~ held that states may not impose a motor vehicle excise 
tax on vehicles owned by tribal members residing in Indian counuy, regardless of 
whether the laxe.C; were designated personal property taxcs.<' taxes leVied for the privilege 
of using the vehicle in the state,' excise taxes only when the vehicle is sold,· or 
registration fees required for stale resident using state roads.?" Felix Cohen Handbook of 
Federal Indian Law, §S.03[!)[b) (2005 ed.) Although the Court has suggested that a tax 
narrowly tailored to the umount of off· reservation LIse might be valid, If the stale tax is 
not tailored to the actual amount of off-reservation activity, the tax is invalid. Washinglon 
I'. COllfederaled Tribes a/lhe CO/I'ille /ndlCln !?e.w!I')/(.l liolJ, 447 U.S. 134, 163 -164 
(1980). A tax that operates as .8 tax on the ownership of a motor vehicle will be stmck 
down because ownership of a motor vehicle is the sort of on·reservation activity that a 
state is nOI permitted to tax without express Congressional au thorization. (jmled Slc/lcs 
ex reI. Cheyenne Rive,. Sio/lx /i'i/)c v. Soulh Dakola, 105 F 3d 1552, 1558 (81h Cir. 1997), 
citing Oklahoma Tax Comnllssirm 1'. Sac & Fox NOlioll, 508 u.s 12;. Like the motor 
vehicle taxes struck down in South Dakota and Washington, the California use tax on 
vehicles and other merchandise is based all the value of the item not the amount of off
reservation use and the tax operates as a tax upon on· rcservation ownership. Thus 
application of these taxes to vehicles and other items owned by india ns, tribes, or tribal 
entities residing or located on reservation is impermissible and ~uch provi~ions should be 
removed from Publication 146. 

We appreciate your invitation to comment on Ihe revisions to Publication 146, 
and we look forward to continuing to work with the BOE through the completion of the 
revision process. 

Sincerely, 

~
(l: 

Sami Jo Difu,!1j9tGm 
Executive Director 

(x. TIm Seward, Hobbs, Straus. Dcan & Walker, LLP. 

(, Mol' 1', (.'on/i'dmllcd SalIsh & KfIOfCfW! Tn'bl'oT oflitt' NOlh/;'M! RC>.\·/;,!WIIOII. 425 U.S. 463, 480-48 J 


(19 76). 

~ U'(lshin)!/rm I'. Cml(efkmlC'd 'li'ibe.\· of/he ColVille /lulloll Rc,~('I'V(JllOn. 447 U.S. D<I, 1(,2-1 (,) (J 98()). 

l OklaholllQ 1'a~·CU;Wlli....~lolIl'. Soc & Fflx Notioll. 501( U.S. 114. 126-127 (\993). 
9}d:l\121-: 
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July 30, 2009 

Jeffrey L. McGuire, Chief 
Tax Policy Division 
Sales and Use Tax Department 

Dear Sir: 

! don't believe it is appropriate for the State of Cali fomia to presume that they have the 
authority to determine how sales or use taxes apply to on reservation sales or purchases. The 
Tribe is a Sovereign and has the ability to make this determinat ion. 

The State of Califomia does not have the authority under the United States Constitution to 
require a federally recogn ized Indian Tribe to act without an MOU, MOA, Tribal Resol ution, or a 
Treaty. The State requiring the Tribe to Collect Taxes "for the State" would seem additionally to 
require some sort of compensation from the State. This would certainly be a start at '~axat ioll without 
representation" The State of Califomia may represent "constituents" within the Tribe, but they certainly 
do not represent the Tribe itself. 

The document is vague and ambiguous in places and appears to give the impression thaI the 
Tribe should be "frightened" into creating more Tribal policies that in essence are the State requiring 
the Tribe to fulfill duties of the State, again without compensation to the Tribe. We do not have a 
Treaty with the State of California that I am aware of. Where does the Legal Authority the State of 
California presumes to have come from that gives them the authority to come on to Indian Lands and 
Audit the Tribe for these purposes'? Certainly the United States Constitution supersedes any laws the 
State of California would presume to enforce upon a federally recognized Tribe. The State of 
California already possesses the mechanism (0 collect these taxes from individuals and businesses that 
are required to pay them. It is not the duty of the Tribe to work for the State ofCalifomia. 

I don't believe that this is a fair burden and would not submit to what is in essence an 
unreasonable search and seizure when a State Agency would presume to have the authority to come on 
to Indian Land, audit the tribe and require them to maintain records of each sale that prove a purchaser 
to be an "Ind ian". The Tribe does not have the capacity or the requirement that we maintain records to 
fulfill the desires of the State of California, again without compensation, agreement or Treaty. The 
Karuk Tribe is a Sovereign entity. If the State would like 10 entertain the concept of entering into an 
agreement with the Tribe contact my office at your nearest convenience. 

Sincerely, . c--::
G-<--~ 'v~ 

Arch Super, Chainna);S 

Karuk Tribe 

cc: Robert A. Goodwill, Self-Governance Coordinator, Karuk Tribe 
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July 30, 2009 

Bradley Miller 
Tax Policy Division 
Board ofEqualization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Re: Comments on BOE Publication 146 

Dear Mr. Miller: 

The following comments are submitted on behalf of the Morongo Band of Mission Indians, a 
sovereign California Indian tribe (hereinafter "Morongo"), in response to the July 6, 2009 letter from 
Jeffrey L. McGuire, Chief of the Tax Policy Division, Sales and Use Tax Department of the California 
Board of Equalization ("BOE"), requesting tribal comments on BOE Publication 146 entitled "Tax Tips 
for Sales to American Indians and Sales on Indian Reservations." Our law firm serves as General 
Counsel to Morongo. 

Morongo appreciates the initiative taken by the Board of Equalization ("BOE") to provide 
information regarding how state taxes apply to the various kinds of sales that occur on Indian 
reservations in the State of California and to sales made to Indians outside reservations. Providing 
accurate and useful information regarding issues that arise in this often litigated area of the law should 
assist the readers in the proper application of the state tax laws. In addition, such information should 
ensure that those transactions involving Indian tribes, tribal entities, and individual tribal members that 
are exempt from the application of state law under federal statutory and decisional law are properly 
identified and documented. In this regard, we note that Publication 146 is a guide to the application of 
state tax laws and, as such, is not itself binding law. In short, it reflects the BOE's interpretation and 
application of state tax law, including Regulation 1616. Federal Areas. 

We make this latter point for two reasons. First, Morongo wishes to make it clear that in 
commenting on limited elements of Publication 146, Morongo is not implying that it agrees with all 
other elements of the document or with its interpretation of the underlying state regulations, such as 
Regulation 1616. For example, Morongo takes specific issue with the limited attention that both 
Publication 146 (and Regulation 1616) give to sales of tangible personal property to non-Indians and 
Indians who do not reside on a reservation where there is "reservation value added" to the transaction 
that should not be subject to state sales or use tax. In Publication 146, there is no mention of this other 
than the cryptic paragraph on page 23 stating that "retailers selling meals, food or beverages at on
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reservation eating and drinking establishments are not required to collect sales tax or use tax" where the 
meals, food or beverages are for consumption on the reservation. There is no statement of the 
underlying rationale for this exemption, which is rooted in the "reservation value added" aspect. Nor is 
there any discussion of other situations where reservation value is added to a transaction or tangible 
personal property and therefore should not be subject to state taxation under a fair interpretation of the 
governing federal decisions. 

Second, Morongo may disagree with the BOE's interpretation or application of federal law as 
reflected in Regulation 1616. However, this is not the appropriate process for commenting on 
Regulation 1616, although its basic elements are incorporated into Publication 146's explanations of 
how it and other state laws and regulations are implemented and enforced. 

Application of Sales and Use Taxes to Non-Indian Spouses of Reservation Indians 

Morongo has concerns regarding the bifurcated application of the state sales and use taxes to the 
respective interests of Indian and non-Indian spouses when sales of tangible personal property are made 
to them as a couple. In most situations, an Indian family, including families where one spouse is non
Indian, will make purchases of automobiles, recreational vehicles, mobile homes, appliances, and other 
major items of personal property as joint purchases for the Indian family unit's use. Even as to smaller 
items, as with any family, either spouse may frequently make purchases for the Indian family unit for 
use by the family. However, under the BOE's approach, although all of these transactions may 
ultimately benefit the Indian family unit on the reservation, they will be treated differently for tax 
purposes. As pointed out in preliminary comments made by other parties regarding Publication 146, the 
BOE's application of the state sales and use tax essentially splits the Indian family into two purchasing 
units (Indian spouse and non-Indian spouse), one taxable and the other non-taxable, and thereby forces 
the family to make artificial and onerous distinctions in the way they acquire personal property for the 
simple purpose of tax-avoidance. In addition, the BOE's bifurcated tax treatment of couples consisting 
of one spouse who is non-Indian interferes with the internal family and community relationships of 
Indian tribes, especially those families who reside on the reservation and who interact with and are 
recognized unitarily by the tribal community as an "Indian" family. 

A better approach, and one that Morongo recommends to the BOE, would be to allow the tribal 
governing body of the reservation to certify the identity of an Indian family unit, including the Indian 
and non-Indian spouse and, once certified by the tribal governing body, that family unit would be treated 
unitarily as "Indian" for purposes of Regulation 1616. This approach would address concerns the BOE 
may have regarding documentation of exempt transactions and would avoid unnecessarily artificial and 
time-consuming structuring of personal property acquisitions to ensure that the Indian spouse is the sole 
purchaser. Morongo also questions whether the BOE has done any assessment of the increased tax 
revenue it expects to generate through this bifurcated tax treatment of these couples versus the 
administrative costs of administering and auditing such an approach. 

KARSHMER &. ASSOCIATES (P.c.) 
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Construction Contracts 

In his letter of July 6, Mr. McGuire indicated that, in response to the January 27, 2009 meeting of 
BOE representatives with Tribal Leaders and other interested parties, additional information will be 
added to Publication 146 on the topic of construction contracts. Morongo will await receipt of the 
"additional information" before submitting its final comments on the BOE's direction regarding the 
application of the state tax to these contracts. Thus, the following comments reflect only the discussion 
at the January 2ih meeting and Morongo's understanding of the tentative understandings reached at that 
meeting regarding the tax treatment of reservation construction contracts. 

At the meeting, a number of tribal attorneys asked questions about "time and materials contracts" 
because of the high cost of such contracts and the preference of many tribes to use a guaranteed 
maximum price ("GMP") contract. One attorney also mentioned that, when federal funds are being used 
in a construction project, the federal government generally discourages straight time and materials 
contracts. After discussion, the BOE representatives conceded that a GMP contract could pass muster 
under the Indian tax exemption as long as there is specificity with respect to the materials purchases; i.e., 
that the contract clearly states that a retail sale of materials is involved. Similarly, a "cost plus fee" 
contract could also qualify under the regulations, as long as the cost of materials is separately broken out 
and documented by delivery invoices showing that title to the materials passed prior to installation and 
that the title transferred on the reservation. One tribal attorney observed that a tribe should be able to 
enter into a "sale on approval" contract with a series of amendments for each acquisition of materials. 
The BOE representatives seemed to concur as long as the contract amendments were entered into before 
the sale of materials and the delivery of materials was "FOB [free on board] Reservation." In short, the 
discussion focused on the underlying premise that the contract documents must establish that the tribe 
(not the general contractor) is the consumer of the construction materials and gets the benefit of the price 
reduction of the materials (as a result of the Indian tax exemption). Morongo agrees with this flexible 
approach because it allows the contract documents to take different forms as long as the underlying basis 
of the Indian tax exemption is properly documented. 

Questions were also posed about the use of the general contractor as the tribe's agent solely for 
receipt ofthe materials on the reservation. The SBOE representatives explained that this was acceptable 
as long as the actual practice documents receipt of materials on the reservation and specifies the 
materials received. Materials should be logged in and the log should be available for subsequent audit, 
if requested. Any ambiguity in the logging of materials receipts could be eliminated by notarized 
statements documenting delivery of materials. However, because of the difficulty of having a notary 
present at the time of materials deliveries, an alternative would be to have an established process in 
which each delivery is logged, the delivery receipt or invoice is signed by the tribe's representative, and 
a copy ofthe receipt is retained in the tribe's files. In the event there were questions about the process, 
the tribe's representative could submit a declaration under penalty of perjury attesting to the elements of 
the process and attaching the relevant documentation. Again, Morongo believes this is a reasonable 
approach that would not impose undue documentation burdens. 

KARSHMER &. ASSOCIATES (P,C,) 
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The BOE representatives also urged those tribes that are considering variations of the time and 
materials contract to request written confirmation from the BOE that the construction contract they 
intend to use will meet the requirements for the Indian tax exemption. Use of such "advice letters" is 
authorized by Revenue and Taxation Code § 6596. Although the advice letter is useful, Morongo 
recommends that the actual guidelines for construction contracts be specific enough to cover all except 
the most unusual situations. 

Morongo appreciates the opportunity to submit written comments on Publication 146 and intends 
to participate and provide further oral comments through its representatives, including the undersigned 
attorney, at the meeting scheduled for August 19,2009. 

Sincerely, 
KARSHMER & ASSOCIA ES 

cc. Morongo Tribal Council 

KARSHMER & ASSOCIATES (p.e.) 
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July 30, 2009 

Mr. Bradley Miller 
Tax Policy Division 
Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Fax: 916 322-0187 

Re: Comments on Publication 146 

Mr. Miller: 

We write on behalf of several tribal clients in response to the BOE's letter dated July 6, 
2009, in which the BOE solicits comments in anticipation of its upcoming revision of 
Publication 146. We appreciate the opportunity to provide input on this matter. 

While the BOE's efforts to streamline taxation of Indian tribes and tribal citizens are 
commendable, we believe that they have been insufficient especially in connection with on
reservation construction. Ideally, regulations 1521 and 1616 should be revised to enable Tribes 
to more easily exercise their sovereign right to purchase materials for on-reservation construction 
without paying State sales tax. We recognize, however, that BOE's current effort focuses not on 
wholesale revision of its regulations, but rather on clarifying existing regulations through 
Publication 146. We agree with the BOE that Publication 146 should be revised. Specifically, 
the section that discusses sales tax on materials used in on-reservation construction projects 
should be supplemented to include guidelines as to the manner in which tribes may satisfy BOE 
requirements. Unlike other states, such as Wisconsin, which provide that materials used in on
reservation construction projects are exempt from state sales tax, California only deems such 
sales tax-exempt if certain criteria are met. Publication 146 lists the criteria but does not provide 
any guidance as to how the criteria may be met. Our comments focus on why this is problematic 
and provide suggestions as to how BOE can revise Publication 146 to address the problems we 
identify. 

Under BOE regulations, non-Indian contractors building on-reservation projects must 
comply with two sets of requirements in order for their material purchases - and ultimately the 
Tribe's purchases - to be tax exempt. First, they must qualify as "retailers" and, in order to do 

http://www.hklaw.com
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so, must formulate their construction contracts in certain ways (e.g., explicitly provide for the 
transfer of title to the materials prior to the time the materials are installed, and separately state 
the sales price of materials, exclusive of the charge for installation). Second, they must sell their 
materials to the tribal owner on the tribe's reservation, with title passing to the tribe on the 
reservation prior to installation. The tribal owner must issue exemption certificates to its 
contractors and the contractors must issue resale certificates to their vendors. 

While seemingly simple, these requirements are in fact difficult to meet in practice and 
pose many unnecessary obstacles to tribes seeking to build on their reservations. The difficulty 
arises because contractors (and subcontractors) building on-reservation projects are required
pursuant to BOE policy - to conduct their work very differently in the context of such projects 
than they do on typical (i.e., off-reservation) projects in order to enable the owner tribe to take 
advantage of its exemption from sales tax. Understanding the obstacles imposed by current BOE 
policy is critical to understanding why and how Publication 146 should be revised. 

On a typical construction project materials are supplied to the project through multiple 
venues. Some materials are provided by the prime contractor, others by subcontractors, and yet 
others directly by vendors. Materials reach the construction project in myriad ways through 
hundreds (if not thousands, on a large project) of sales. In order to meet existing requirements 
and to ensure that sales tax is not paid on such materials, tribes and their contractors, 
subcontractors, and material vendors are required to change the way they normally operate for 
each and everyone of the hundreds of materials utilized on the project. In essence, they must all 
ensure that the materials they provide are sold to the tribal owner with title transferring to the 
tribe on the reservation prior to the materials' installation into the project. 

On a typical construction project, i.e., one not conducted on a reservation, the owner 
contracts with a prime contractor (C) to build a school. C enters into multiple subcontracts with 
subcontractors (S) who in tum purchase materials from vendors (V). The subcontractor 
providing electrical work (S-I) has his materials delivered to him on the reservation by his 
vendor (V-I). Typically, S-1 buys the materials from V-I and installs them in the project, then 
bills C for them as part of the cost of the work. C in tum bills the owner. Or S-1 may order the 
materials on behalf of C, and V-I may bill C directly. Regardless of the arrangement between 
the vendor, the subcontractor, and the contractor, in a typical construction project S-1 does not 
have to sell materials to anyone anywhere along the way nor does title to the materials have to 
transfer to anyone entity at any particular given point in time. In a typical construction project 
the subcontractor simply orders his materials and installs them, and bills for them at the end. 

But current BOE policy requires that all parties involved in supplying and utilizing 
materials used on a tribally-owned on-reservation construction project act differently. Because 
existing regulations focus on the moment in time at which title to the materials transfers to the 
tribal owner, and require that the transfer occur on the reservation and prior to the materials' 
installation into the project, tribes are required to put into place a system pursuant to which they 
take title to - using our example from above - the electrical materials before S-1 installs them 
into the project. Thus, S-1 must craft his contract with V-I such that S-1 takes title to the 
materials before installing them, and in tum must tum around and sell them to T, with T taking 



Board of Equalization 
July 30, 2009 
Page 3 

title to them on the reservation, before S-1 installs them. Furthermore, S-1 must take appropriate 
action, in the middle of his work, to ensure that title passes to the tribe as required. 

Now consider S-2, who provides the cement work under subcontract to C. S-2 procures 
the cement from V-2 and oversees the pour. S-2 must purchase the cement from V-2 with title 
passing from V-2 to S-2 prior to the pour, then tum around and pass title to the Tribe on the 
reservation prior to the pour. And S-2 must do all of this while creating a paper trial that 
evidences that it has all been done as required. But cement must be poured quickly, within as 
short a time as possible, and yet S-2 must hold up the tens of waiting cement trucks while he fills 
out paperwork for each load of cement that arrives at the work site, or while he reviews the 
paperwork for all of his trucks to be sure that the required contract language is contained therein. 

In short, in order to meet existing BOE requirements the tribal owner must ensure that 
hundreds (if not thousands) of individual materials sales be executed in conformity with the 
BOE's regulations and that each subcontract and sub-subcontract and bill of lading and other 
such documents be properly worded. These requirements pose significant hurdles and leave 
much room for error both initially, in drawing up the multitude of contracts and purchase orders 
and bills of lading and other such documents that are involved in a large-scale construction 
project, and in the performance stage. 

Publication 146 lists the requirements tribes must meet for construction-related material 
purchases to be free of sales tax (see pp. 20, 21) but does not provide any guidance as to how a 
tribal owner should go about meeting those requirements. Such guidance is critical in 
connection with large-scale construction projects that include multiple subcontractors, sub
subcontractors and vendors, particularly in light of the fact that there is so much room for error 
along the way. In order to enable tribes to meet BOE requirements and take advantage of their 
status as non-tax-paying entities for on-reservation projects, the BOE must provide far greater 
detail in Publication 146 than is currently provided. The publication should outline specific 
procedures that tribes and their contractors, subcontractors and vendors may follow, suggest 
contract language that the BOE deems acceptable, and provide templates for acceptable shipping 
and other documents. While there are many theoretical ways to achieve compliance with BOE 
requirements, experience shows that tribes seeking to do so often run afoul ofBOE's 
understanding of how contracts must be written and projects carried out. 

Streamlining the way in which California tribes structure their on-reservation 
construction projects to comply with State sales tax regulations would clearly benefit tribes by 
providing them with a roadmap for meeting regulatory requirements. It would also benefit the 
State by creating a template that, once available, would likely be utilized by many tribes. BOE 
auditors seeking to ascertain compliance with regulatory requirements would thus have an easier 
time determining whether compliance has been achieved. 

Some of the specific issues we believe Publication 146 should address in detail are as 
follows: 

• 	 Page 20 requires that construction contracts include certain language, but does 
not provide any examples of acceptable language. Some examples should be 
provided. 
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• 	 Is it sufficient for the prime contract to include the contract language discussed at 
page 20, or must all subcontracts and sub-subcontracts and agreements with 
vendors include that language as well? 

• 	 How must the transfer of title to materials to the tribal owner be achieved in 
situations in which subcontractors order materials from vendors but have no 
direct contractual relationship with the owner? 

• 	 What types of legal arrangements with vendors and subcontractors are required to 
have title to materials supplied by such vendors and/or subcontractors pass from 
them to the tribe on the reservation? 

• 	 Must tribes pay each vendor/subcontractor that sells materials to the tribe 
directly, or can payment be channeled through the prime contractor? 

• 	 Must shipping documents be worded in any particular manner, and if so, how, in 
order to ensure that title to materials transfers to the tribe on the reservation and 
prior to installation? 

• 	 May the prime contract provide that all materials purchased for use in the project 
be sold to the prime contractor and from him to the tribe, upon the materials' 
reaching the reservation? If so, is such a provision sufficient to satisfy BOE 
requirements? 

These are only some of the issues that Publication 146 should address. In general , the 
Publication should include detailed guidelines regarding how BOE regulations and policies may 
be implemented in the context of large-scale construction contracts. We recommend that the 
BOE consider providing sample contract language, templates for shipping and other documents, 
and, ideally, a set of procedures that tribes and their contractors, subcontractors, sub
subcontractors and vendors could follow. Without such guidance there is much room for error. 

We have longstanding experience in working with tribes and contractors to devise 
procedures that are both feasible from a practical perspective and meet BOE requirements. We 
would be happy to work with you to devise detailed procedures for compliance with sales tax 
requirements that could be used by all Tribes. 

Sincerely, 

Allyson G. Saunders 

Zehava Zevit 

HOLLAND & KNIGHT LLP 
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VIA FACSIMILE 1916-322-0187) & U.S . MAIL AUG 032009 

Mr. Bradley Miller AUDIT & INFORMATION 
Tax Policy Division 
Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279-0044 

Re: Comments on Publication 146 

Dear Mr. Miller: 

Forman & Associates serves as general or special counsel to several Indian tribes within 
the State of California. In response to your letter dated July 2, 2009, please fmd the attached 
marked-up draft of Publication 146 (Tax Tips for Sales 10 American Indians and Sales on Indian 
Reservations). OUf comments address matters ranging from imprecise or ambiguous word 
choice to the documentation that should suffice for demonstrating a tax exempt transaction. We 
hope you will consider these suggestions for improvement to make Publication 146 an accurate 
and helpful resource for those who purchase, sell and tax transactions on Indian reservations 
within the State. 

Sincerely, 

ASSOCIATES 

Enclosure 
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1. Key Definitions 
This chapter provides definitions ofspecific terms used throughout the publication. It 

also explains essential conditions for lax-exempt sales to Indians and requirements for 
documenting those sales. Be sure to read it before proceeding to the folloWing chapters. 

Terms used throughout the publication 

Please review these terms carefully. How tax applies to different sales can 

depend on whether a person, organization, or location fits the specific 

definitions below. 


Indian 

For California sales and use tax purposes, an "Indian" is a person who is both of 
the following: 

ill AA individl:l:ai of AR'lcriean lRdian descent, and 

• 	 Eligible to receive services as an lndian from the United States 
Department of the Interior.g] 

To show that they are eligible for the exemptions described in this publication, 
Lndians fAttSt-ll1JOvide identification documents to prove their statusr~ch as aAe [§] 
ID card, a letter from the tribal coum:i1, or a letter from the U.S. Department of 

Lnteri°T./ZI 

Indian organization 

"Lndian organization" includes Indian tribes and tribal organizations. 
Partnerships qualify as "Indian organizations" for California sales and use tax 

purposes only when all of the members or partners are Indians. Corporations 
qualify as Indian organizations only if they arelIDrgaAized wnder tribal awtRoril), 

aft€l ,@llyowned by Indians. lID aA orgaAizatioA does not ffleet tRese criteria, it 
does not qHalify, even wRen owned or operated by indian6. 

For California sales and use tax purposes, a sale to an indian organization is 
treated the same as a sale to an indiv idual Indian. Please keep thai in mind as 

you read this publication. 

Reservation 

For California sales and use tax purposes, a "reserva tion" 1TIl be any of the 


following: 


• 	 A reservation. 

• 	 A rancheria. 

• 	 Any land held by the United States in trust (g] any Indian tribe or Indian 
individual (also known as " trust land"). 

Tax Tips for 
Sales 10 
American 
Indians and 
Sales on Indian 
Reservations 
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Summary of Comments on Tax Tips for Sales to 
American Indians and Sales on Indian Reservations 

Page: 6 

l!JNumber: 1 Author: JeffKeoilane Subject: Cross-Out Date: 7/30/2009 4:28:15 PM 

[Unnecessary, and makes it sound like a racial, rather than a political classification.] 

" LiJ Number: 3 Author: Jeff Keohane Subject: Replacement TextDate: 7/30/2009 4:29:40 PM 
may have to 

~Number: 4 Author: Jeff Keohane Subject: Inserted Text Date: 7/30/2009 1:50:07 PM 
be able to 

[1jNumber: 5 Author: Jeff Keohane Subject: Inserted Text Date: 7/30/2009 1:51:43 PM 
jf demanded by BOE 

tilNumber: 6 Author: Jeff Keohane Subject: Replacement Text Date: 7/30/20094:29: 17 PM 
federal or tribal government-issued 

t1INurnber: 7 Author: JeffKeohane Subject: Inserted Text Date: 7/30/2009 4:29:59 PM 
, or a certificate of exemption [see p. 13] 

l!INumber: 8 Author: JeffKeohane Subject: Cross-Out Date: 7/30/2009 12: 16:37 PM 

[!]Number: 9 Autllor: JeffKeohane Subject: Cross-Out Date: 7/30/2009 12;15:09 PM 

i ~~~i~,~~a~5,,""hffi",,~~~~~1 

as "Indian i Further, tribal corporations organized under state law should not be penalized because they 

organize under the laws of the state--which the state would presumably prefer on public policy grounds. Under federal law, it IS 

the ~ status as a tribal organization, not the illw:e status that makes a corporation immune from state taxation.} 

lJJNumber: 11 Author: JeffKeohane Subject: Inserted Text Date: 7/3012009 12:50:56 PM 
is "Indian country" as defined by 18 USC 1151. It 

[!] Number: 12 Author: Jeff Keohane Subject: Inserted Text Date: 7/30/2009 12:52:04 PM 
or restricted fee status 
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Please note: Not all portions of a facility housing «!J Indian gaming establishment 
may be located on "land held by the United States in trust for any Indian tribe 
or Indian individual." Some portions of a facility contain ing a gaming establish
ment (for example, a parking lot) may be located on~ri¥ateJ)' oWHed mnd and 
transactions that occur there may not meet the exemption requirements. 

Sales tax and use tax: what's the difference? 

Sales tax 

California sales tax generally applies to the retail sale of physical items in 
California: goods, merchandise, vehicles, vessels, aircraft, and other physical 
products. Sales are taxable unless they are specifically exempt or excluded by 
law. As noted in the "Preface," there is no general exemption from the sales tax 
for sales to Indians. 

If you make sales that are subject to tax at the retail level, you are required to 
hold a California seller's permit. This is true even when most or all of your sales 
are not taxable, or qualify as exempt. (Exception: You are not required to hold 
a seller's permit if all of your sa les are made exclusively in in terstate or foreign 
commerce.) @I 
For more information, see our publication 107, Do You Need a California Seller's 
Permit?, which is available on our website at www.boe.ca.govor from our 
Taxpayer Information Section at 800-400-7115 (see page 32). 

Use tax 

Some on-reservation Indian retailers need a certificate of registration to collect 
use tax, rather than a seller's permit which is used for the collection of sales 
tax. California use tax is a companion to the sales tax. Persons or businesses 
generally owe use tax when they use, store, give away, or consume physical 
products in California if they did not pay California sales tax on their purchase. 
Use tax generally applies to untaxed purchases made from out-of-state sellers. It 
may also apply to certain purchases on Indian reservations. The use tax rate for 
a California location is the same as the sales tax rate. 

Retailers who are required to collect use tax, but not pay sales tax, are required 
to hold a Certificate of Registration- Use Tax. You may obtain an application 
(80E-400-CSC) from our website at www.boe.cn.gov or by calling our Taxpayer 
Information Section (see page 32). 

Construction contracts - definition 

Construction contractors-Persons who for themselves, in conjunction with, or 
by or through others, agree to perform and do perform construction contracts. 
A construction contract means and includes a contract, whether on a lump-sum, 

time and material, cost-plus, or other basis, to: 

http:www.boe.cn.gov
www.boe.ca.govor
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t!lNumber: 1 Author: JeffKeohane Subject: Inserted Text Date: 7{30/2009 4:31 :16 PM 

facilities associated with [under IGRA all tribal gaming establishments must be located on "Indian lands."] 

t:!l Number: 2 Author: JeffKeohane Subject: Cross-Out Date: 7/30/ 2009 12:52:12 PM 

L1J Number: 3 Author: JeftKeohane Subject: Inserted Text Date: 7/30/2009 12:53:00 PM 
non-reservation 

00 Number: 4 Author: JeffKeohane Subject: Inserted Text Date: 7/30/ 2009 1:04:47 PM 
[If ill! sales are exempt because they all take place on a reservation, to Indians, why should a retailer not be exempt from 
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2. Documenting Claimed Exempt 
Sales . 

This chapter provides information to sellers and purchasers regarding the corred type 
ofdocumentation to support claimed exempt sales. This documentation should be 
provided by the purchaser and maintained in the seller's records as proofof the exempt 
snle. For more information on records that are suitablefor sales and use tax purposes, 
please see Regulation 1628, Transportation Charges, Regulation 1667, Exemption 
Certificates, and Regulation 1698, Records. 

Transfer of title (ownership) on the reservation 

How tax applies to a particular sale or purchase by an Indian depends on 
whether ownership of the item being sold or purchased transfers to the Indian 
purchaser on the reservation. 

Sale by retailer located on a reservation 

Ownership of an item being sold transfers on a reservation when an on-reserva

tion retailer does both of the following: 

• 	 Negotiates the sale on the reservation, and 

• 	 mflds over or delivers the item being sold on the reservation to an 

lndian.. gj 

Sale by retailer not located on a reservation 

Retailers located outside a reservi:1tion may sell to Indian buyers who request 
delivery on a reservation. For a sale to qualify as a transfer of title (ownership) 
on the reservation, the following conditions must apply: 

• 	 The contract of sale or other sales agreement cannot transfer ownership 

<@theitem to the buyer before the item is delivered on the reservation, 
and 

• 	 The buyer cannot take possession of the item before delivery on the 

reservation. 

In addition, the retailer generally must deliver the product: 

1. 	 Using the retailer's vehicle, or 

2. 	 By mail, common carrier (UPS, FedEx), or contract carrier (a shipping, 
trucking, or transport company), when both of the following require

ments are met: 

• 	 The contract of sale or s<lles invoice must include a statement 
specifically requiring delivery <It the reservation (for example, 
EO.B. name of Indian reservation) and that title passes upon 

delivery on the reservation, and 
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• The goods are in fact delivered to the Indian reservation. 

When delivery does not take place as described here, ownership of the item 
being sold or purchased generally transfers to the buyer off the reservation. 

Please note: This is a genera l description of transfer of ownership on the reserva~ 
lion. Other sections of this publication describe the specific rules that apply to 
certain types of sales and leases. 

Claimed exempt sales to Indians requ ire [jJocumentation ~ 

Retailers 

When you make an exempt sale to an Indian as explained laler in this publica~ 
lion, you should keep copies of documents thaI BOE auditors can use to verify 
that your sale is exempt. To help you document exempt sales you should reffii.Ft 

i[Emssuch as: 

• 	 One or more documents that show the purchaser is an Indian, such as a 
copy of the purchaser's tribal TO card, a letter from a tribal council, or a 
letter from the U.S. Department of the lnterior.HI 

• 	 Documents to show that ownership of the merchandise transferred 
to the buyer on the reservation and delivery occurred there, such as 
contracts of sale, invoices, bills of lading, delivery receipts, and freight 
invoices . 

.1iI @exemption certificate from the Indian purchaser stating that the 
Indian purchaser lives on a reservation (an exemption certificate such 
as the one provided on page 37 may be used). The BOE~146~RES, 
Statement of Delivery 011 a Reservation, is also available from our website 
at www.boe.ca.gov or by calling our Taxpayer Information Section at 
BDD-400-7115 (see page 32). 

Purchasers 

If you are an Indian who lives on a reservation, you will need to llZrve to the 
retailer that you qualify for the tax exemptions explained in this publication. 
You may need to give the retailer both of the following: 

1. 	 wropy of a document showing that you are an Indian, such as a tribal 
ID card, a letter from your tribal council, or a letter from the U.s. 
Department of the Interior, and 

2. 	 12It "exemption certificate" stating that you live on a reservation in addi~ 
tion to other required information as explained below. 

If you are an Indian organizat ion, yOll must also provide documents to prove 
that you qualify for the tax exemptions explained in this publication. You may 
need to give the retailer: 

Tax TIps lor 
Sales to 
American 
Indians and 
Sales on Indian 
Reservations 

AugUSI2008 

Page 11 

http:www.boe.ca.gov
http:lnterior.HI
http:reffii.Ft


Page: 10 

~Number: 1 Author: Jeff Keohane Subject: Replacement TextDate: 7/30/2009 1:52:42 PM 

should have 

iilNumber: 2 Author: JeffKeohane Subject: Inserted Text Date: 7/30/2009 1:54:50 PM 
for audit purposes 

CIDNurnber: 3 Author: JeffKeohane Subject: Replacement Text Date: 7/30/2009 1:36:42 PM 

make copies of 

~	Number: 4 Author: Jeff Keohane Subject: Inserted Text Dale: 7{31/2009 1:23:22 PM 
[see comment re docs on pp. 7 & 13] 

[The certificate in the 3d bullet Is enough if accompanied by a official federal, state, or tribal government-issued ID, which is what 
BOE wrote on p. 13.] 

~Number: 5 . Author: Jeff Keohane Subject: Inserted Text Date: 7/30/2009 4:35:03 PM 

[Make this the first bullet) 

~Number: 6 Author: JeffKeonane Subject: Inserted Text Date: 7/30/2009 2:03:46 PM 
[Since it is presumably a cnme to falsely provide a certificate of exemption, it should be suffioent to supply government·issued ID 
along with the certificate of exemption. A state driver license, passport, or tribal government ID should be suffident. The BOE may 
be under a false impression that all tribal members have either a tribal ID or CDIB.] 

~Number: 7 
be able to 

Author: JeffKeoilane Subject: Inserted Text Date: 7/30/2009 1:57:02 PM 

l1J Number: 8 Author: Jeff Keohane Subject: Inserted Text 
[See comment attached to third bullet, above.] 

Date: 7/30/2009 2:04:23 PM 

;1] Number: 9 Author: Jeff Keohane 
[Make this no. 1] 

Subject: Inserted Text Date: 7/30/2009 4:35:25 PM 



Tax Tips lor 
Sales 10 

American 
Indians and 

Sales on Indian 
Reservations 

August 2008 

Page 12 

• 	 If your organization is a partnership, documents to show thai all of your 
partners are Indians, such as partnership agreements. 

• 	 Documents showing that your organization is an Indian tribe or tribal 
organization. 

• 	 If your organization is a corporation, documents to show it is organized 
under H=fflal. [!pthority and wholly owned by Indians, such as the organi. 
zation's articles of incorporation. 

• 	 An "exemption certifica te" containing certain other required content (see 
next section). 

Exemption certificates 

An exemption certificate based on an Indian's residency on a reservation must 
be in writing. It can be a simple document in the form of a letter.grhe certificate 
or letter must include all of the following essential elements: 

For individuals: 

• 	 The date, 

• 	 The purchaser's name, 

• 	 Home address, 

• 	 Signature, 

• 	 A description of the products or merchandise purchased under the 
certificate, and 

• 	 A statement that the property is being purchased for use on a reserva· 
tion by an Indian who lives on a reservation. 

For Indian organizations: 

• 	 The date, 

• 	 The organization's name, 

• 	 The organization's address, 

• 	 The title and signatu re of the person completing the certificate, 

• 	 A description of the products or merchandise purchased under the 
certificate, and 

• 	 A sti"ltement that the property is being purchased for use on a reserva· 
tion by an Indian who lives on a reservation. 

mdocument containing the essential elements described above is considered the 
minimum amount of information to help support claimed exempt sales. 

A sample exemption certificate BOE·146·RES, Stntcmcnt of Delivery on a 
Ncscrvatiofl, can be used to document exempt sales of generCli merch,llldise, 
vehicles, vessels, and aircraft is provided on page 37 of this publication. The 
form is also available from our website CIt: www.boe.ca·80v. 

www.boe.ca�80v
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More information on exemption certificates may be found in Regulation 1667, 
Exemption Certificates. You can view or download a copy from our website at 
www.boe.ca.gov or order a copy from our Taxpayer Information Section (see 
page 32). 

Records 

A retailer's records should include documents to support the basis for a claim 
that a particular sale was exempt from tax. ill you accept a complete exemption 
certificate fr2m an lndian purchaser in good faith, our audit staff should not 
rq!:!.estion your accE;ptance of the certi ficate. However, if you have evidence or 
knowledge that the Indian may not live on a reservation (for example, if the 
Indian asked you to send the bill to a nonreservation address), you should not 
accept an exemption certificate unless the Indian buyer gives you other reliable 
documents to verify reSidency on a reservation. 
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3. Sales to Indians: Retailers Located 
Outside Indian Reservations 

This chapter describes how sales and lise tax generally apply Lo sales to Indians when 

the retailer is no! located on an Indian reservation (off-reservation retailer). Please be 

sure to read chapter 1, "Key Definitions," before you read this chapter. 

Sales to Indian customers, in general 

If you are a California retailer who is not located on a reservation, your sales to 
Indian customers are generally subject to tax, unless specific requirements for 
exemption are met. 

This chapter discusses the general rules thai apply to your sales to Indian 
customers. The chapter also discusses specific rules that apply to dealer sales of 
vehicles, vessels, and aircraft, and to leases. 

Transfer of ownersh ip on reservation 

Sales tax generally applies to sales by off-reservation retailers to Indian purchas
ers unless all of the following conditions are met: 

• 	 You transfer ownership 1Dthe merchandise to an Indian purchaser on a 
reservation. 

• 	 You deliver the merchandise on a reservation. 

• 	 The Indian purchaser lives on a reservation. 

Please note: The purchaser is not required to live on the same reservation 
where ownership transfers. In other words, a resident of Reservation A could 
qualify for the exemption even when taking ownership of merchandise on 
Reservation B. 

(For a more complete definition of "Transfer of title (ownership) Wthe reserva
tion," please see page 10). 

Please nole: Use tax is owed by the Indian purchaser on the transaction above if 
the Indian purchaser who lives on a reservation does both of the following: 

• 	 Takes ownership and delivery of an item on a reservation, and 

• 	 Uses the item off#le~servation more than one-half of the time in the 
first 12 months after the sale. (An item is llsed off +Re !1Jservation when 
the item is stored or used off ~ /IDservation.) 

Use tax, if due, is payable by the Indian purchaser directly to the BOE. 
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Married couples or registered domestic partners 

When an off-reservation retailer makes a sale to both members of it married 

couple or registered domestic partners, and only one of the couple is an Indian 
who resides on a reservation, the following rules apply. 

Sales tax liability 

Sales tax does not apply to the one-half interest in the property attributable to 

the Indian spouse or partner who lives on a reservation if the ownership (title) 
of the merchandise is transferred to the couple or partners on the reservation, 
and the merchandise is delivered on the reservation. Sales tax applies to the 
one-half interest in the property attributable to the nonlndian spouse or partner. 
Please note: The Indian spouse or partner may be liable for use tax on their one
half interest if the property is used off t.He [!]servation more than one half of the 
time during the first 12 months following delivery. 

Permanent improvements to real property 

In general, tax does not apply to your sale of an item that will be permanently 
attached as an improvement to real property on a reservation, provided aJJ of 
the following conditions apply: 

• 	 Your customer is an Indian who resides on a reservation (see Purchasers 
on page 11). 

• 	 The merchandise is delivered to the Indian purchaser on a reservation. 

• 	 Ownership ern the item transfers to the purchaser on the reservation (see 
page 10). 


Jmprovements to real property include: 


• 	 Buildings, structures, fixtures, and fences erected on or attached to land. 

For purposes of this sales tax exemption, improvements include trailer 
coaches that are not registered with the Department of Motor Vehicles 
(DMV), mobilehomes, and factory-built housing. 

• 	 Ornamental trees and vines. Please note that fruit and nut trees can also 
be improvements, but their sale may be exempt under another section of 
the sales and use tax law. 

For information on construction contractors, please see chapter 4, on page 19. 

Mobilehomes 

"Mobilehomes," sometimes referred to as modular homes, are structures 


designed: 


• 	 To be movable in one or more sect ions, and 

• 	 Equipped to contain one or two dwelling units. 

Tax Tips lor 
Sales to 
American 
Indians and 
Sales on Indian 
Reservalions 

August 2008 

Page 15 



Page: 14 

L!lNumber: 1 Author: JeffKeohane Subject: Replacement Text Date: 7/30/20092:42:49 PM 

of' 

tiJNumber: 2 Author: Jeff Keohane Subject: Inserted Text Date: 7/30/2009 2:40:57 PM 
(title) 



Tax Tips for 
Sales to 

American 
Indians and 

Sales on Indian 
Reservations 

August 2008 

Page 16 

They can be designed for use with or without foundation systems. "Modular 
home" is a relatively new term and meets the definition of a mobilehome. 
However, the Revenue and Taxa tion Code uses the term mobilehome, and 
therefore for consistency we continue its use. 

Use off the reservation 

A sale of a mobilehome to an Ind ian purchaser who Jives on a reservation and 
takes ownership and delivery on a reservation will not be exempt from tax if 
the mobilehome is used off the fesef~'atio n illore than one~half of the time in the 
first 12 months after the sale. 

In this case, the buyer owes the use tax and is responsible for paying it by using: 

• 	 Publication 79-B, California Use Tax, 

• 	 California income tax return, or 

• Sales and use tax return, if the purchaser has a California seller's permit. 

For more information on mobilehomes and factory-built housing, see publica
tion 47, Mobilehomes and Factory-Bllilt HOllsing, and publication 9, Tal.' Tips for 
Construction and Building Contractors. You can obtain a copy from our website or 
by calling our Taxpayer Information Section (see page 32). 

Reporting and paying use tax 

An Indian purchaser may owe use tax when the transaction is exempt from 
sales tax (see use tax description on page 8). Use tax is due when the Indian 
buyer who lives on a reservation does both of the follOWing: 

• 	 Takes ownership and delivery of an item on a reservation, and 

• 	 Uses the item ou tside a reservation more than one-half of the time in the 
first 12 months after the sale. (An item is llsed off a reservation when the 
item is stored or used off a reservation.) 

Example: An Indian purchaser who resides on a rese rvation operates an 
event business, and negotiates the purchase of a sound system for $3,500 
from a dealer in Los Angeles. The dealer, using its own trucks, delivers 
the system on a reserva tion and ownership transfers to the purchaser 
there. The sale is exempt from sales tax. The purchaser will use the 
sound system at concer ts and events nil over Californiil. Some of the 
events are on reservations while others are not. The purchaser owes use 
tax based on the system's $3.500 purchase price if in the first 12 months 
after purchase the purchaser uses or stores the sound system outside 
reserviltions more than half the time. 
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Paying use tax 

Individuals who owe use tax can pay it when filing their California income tax 
return or by using the simple form found in our publication 79-B, GIlifomia 
Use Tax. If the ta~ liability involves an aircraft, publication 79-A, Aircraft and 
Califomia Tax, should be used to report the applicable use tax. Both publicat ions 
are available on our websi te at www.boc.ca.govol. from our Taxpayer Info rmation 
Sect ion (see page 32). 

Businesses that hold seller's permits should pay any use tax they owe when 
filing their Sales and Use Tax Return . Other businesses that are required to 
collect use tax from customers and pay it to the BOE must obtain a Certificate 
of Registration-Use Tax. You can obtain an application from our website at 
www.boe.ca.gov or from our Taxpayer Informati on Section (see page 32). 

Use tax liability 

If a married couple or registered domestjc partners, liv ing on a reservation, buy 
tangible personal property from an out-of-state re tailer, and only one member of 
the couple is an Indian, the use tax is based on one-halfof the purchase price. 

For information on how to apply district use tax to this and other specific s itu
ations, please refer to publication 44, Tax Tips for District Taxes (see page 32 for 
ordering information). 

Dealer sales of vehicles, vessels, and aircraft 

Sales 

Tax generally applies to a dealer's sales of vehicles, vessels, and aircraft in the 
same way it does to sales of other merchandise. However, sales tax genera lly 
does not apply to sales to Indians who live on a reservation when the vehicle, 
vessel, or aircraft is delivered on a reservation and ownership also transfers to 
the Indian on a reservat ion. The sale does not qua li fy for the exemption if the 
Indian takes pos5e5Sioll (D! fore delivery on the reservation. The same principles 
apply to sales to indian organizations. 

While sales tax would not apply in this case, the buyer owes use tax if the vehi
cle, vessel, or aircraft is used of( the FeSeF'I'atiOH I~re than one-half of the time 
in the first 12 months after purchase (see previol1s section). A vehicle, vessel, or 
aircraft is used off-a--@>ervation when it is used or stored erf a fesef','atioR.tlj 

Documenting exempt sales of vehicles, vessels, and aircraft 

Your records must include dO€UA'leAls lID support each claimed exempt sale. For 
information on documenting sales to Indians who live on reservations or Indian 
organizations (see page JO). Please contact our Taxpayer Informat ion Section at 
800-400-7115 for further assistance in providing the necessary documentAt ion to 
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establish that the sale of the vehicle, vessel, or aircraft look place on the reserva
tion. You may also call our Consumer Use Tax Section d irectly at 916-445-9524. 

Note: An exemption certificate that may be used to document exempt sales, 
BOE-146-RES, Statement of Delivery on a Reservation, is included on page 37 of 
this publication. The form is also available from our website at unllw.boe.ca.gov or 
from our Taxpnyer Information Section (see page 32). 

Leases 

Neither sales nor use tax generally applies to leases of tangible personal 
property, for any time period when the leased property is located and used on 
an Indian reservation and the Indian lessee resides on the reservation. Unless 
there is contrary evidence, it is assumed the use of the property by the indian 
lessee is on the reservation if the lessor delivers the property to the Indian lessee 
on the reservation. However, use tax applies to leased vehicles registered with 
the DMV to the extent that me vehicles are used off the reservation. 

Leases of vehicles and mobile transportation equipment 

If you lease vehicles or mobile transportation equipment to Indian customers, 
please contact our Taxpayer Information Section (see page 32) for help regard
ing how tax applies and what documentation you need to claim an exemption 
from tax for your lease. 

http:unllw.boe.ca.gov
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4. Sales Related to Construction 
Contracts 

This chapter describes how tax applies to sales to and by cOIls/ruction contractors, in 
situations involving Indian customers and construdion contracts Jar work on Indian 
reservations. For detailed information on applying tax to sales ofconstruction materi
a/s, fixtures and supplies, please see publica/ion 9, Tax Tips for Construction and 
Build ing Contractors. You may also want to refer 10 Reguiation 1616, Federal Areas, 
and Regulation 1521, Construction Contractors. You may obtain copies from our 
website at www.boe.ca.govorTaxpayer Information Section at 800-400-7115, 

Construction activity outside reservations 

There are no special sales or use tax exemptions for construction work done for 
an Ind ian customer e#- & Ind ian reserva tion. Tax applies to you r sales in the 
same manner as other construction con tracts. 

Materials vs. fixtures 

Materials are construction materia ls, components, and other tangible personal 
property incorpora ted in to, attached to, or affixed to real property by con
tractors in the performance of a construction contract, and which, when com
bined with other tangible personal property, lose their identity to become an 
in tegral and inseparable part of the real property. Examples of items typically 
regarded as materials include cement, doors, electric wiring, lumber, flooring, 

roofing, windows, and paint. 

Fixtures are items that are accessories to a building or other structure. Fixtures 
do not lose their separate identity as accessories after installation. Examples 

incl ude Signs, heating and air conditioning units, furnaces, plumbing fix tures, 
lighting fixtures, shutters, and blinds. 

For more information on typical items regarded as materials or fix tures, see 

Appendix A and Appendix B of Regula tion 1521, Construction COlltmctors (see 

page 32). 

Sales to construction contractors (by off-reservation retailers) 

Sales to Indian contractors 

Materials 

Sales tax does not apply to your sales of materials to Indian construction 
contractors (construction contrac tors tha t arc Indians) when YOll deliver the 
materials on a reservation, and ownership IIDnsfers to the Indian con tractor on 

Tax Tips for 
Safes to 
American 
Indians and 
Sales on Indian 
Reservations 

August 2008 

Page 19 

www.boe.ca.govorTaxpayer


Page: 18 

&jNumber: 1 Author: Jeff Keohane Subject: Replacement TextDate: 7/30/2009 3:07:56 PM 

outside of 

~Number: 2 Author: JeffKeohane Subject: Inserted Text Date: 7/30/2009 3:19:18 PM 
(title) 



Tax Tips lor 
Sales 10 

American 
Indians and 

Sales on Indian 
Reservations 

August 200B 

Page 24 

Sales by on-reservation , non Indian retailers : basic application 
01 tax 

If you are a nonlndian retailer located on a reservat ion, some of your sales may 
be exempt from California sales tax, but others may be taxable. In some cases, 
use tax will apply (see use tax description on page 8). 

Sales by on-reservation, non Indian reta ilers to Indians who reside on a 
reservation 

Sales tax does not apply to sales of tangible personal property made to Indians 
by nonlndian retailers when: 

• 	 The sales are negotiated at places of business located on Indian 
reservations, 

• 	 The Indian purchaser resides on a reservation, and 

• The property is delivered to the Indian purchaser on a reservation. 

In such an instance, the Indian purchaser may be required to pay use tax but 
only if, within the first 12 months following delivery, the property is used off a 

reservation more than it is used on a reservation. 


Please Mote: The lndian purchaser is not required to live on the specific reserva

tion where ownership transfers. In other words, a resident of Reservation A 

could qualify for the exemption when taking ownership [!J merchandise on 

Reservation B. 


Please also nole: The sale is exempt from sales tax whether the retailer is a feder
ally licensed Indian trader or is not so licensed. 

Sales by on-reservation, non Indian retailers to nonfndians and Indians 
who do not reside on a reservation 

Either sales tax or use tax applies to sales of merchandise by on-reservation non
Indian retailers to nonlndians and Indians who do not reside on a reservation, 
or if you make any off-reservation sales. You may download a seller's permit 
application (BOE-400-SPA), California Seller's Permit Application for Individu.als/ 
Partnerships/CorporatioMs/Organizations (Regular or Temporary), from our website 
at wurw.boe.ca.gov or call our Taxpayer Information Section for a copy (see page 
32). A tribal sales license is not a substitute for a seller's permit or a certificate of 
registration to collect use tax. 

Documenting claimed exempt sales 

Be sure your records include documents to show the basis for your claim thot a 
particular sale was exempt from tax. For information on documenting sales to 
Indians who live on reservations or Indian organizations, pleflsc see chapter 2, 
on page ]0. 

http:wurw.boe.ca.gov
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Reporting and paying use tax 

Use tax may be due when the transaction is exempt from sales tax (please see 
basic information on sales and use tax in chapter 3, on page 14). 

Use tax is due: 

1. 	 When an Indian purchaser who lives on a reservation takes ownership 
on a reservation but uses the merchandise of{ the reservation more than 
one-half of the time in the first 12 months after the sale. In this case, the 
purchaser owes the use tax and must pay it to the state. 

Example: An Indian purchaser who lives on a reservation purchases a 
d isplay unit for $750 from an indian retai ler on a reservation and takes 
it from the shop to his home on the reservation. The sale is exempt 
from sales tax. The purchaser will use the display unit at trade shows 
throughout California. If in the first 12 months after buying the display, 
the purchaser uses or stores the display unit off the reservation tffPre 
than half the time, the purchaser owes use tax based on the unit's $750 

purchase price. 

2. 	 If a married couple or members of a registered domestic partnership buy 
an item together, and only one member of the couple is an Indian resid
ing on a reservation, sales tax is due on one-half of the purchase price of 
the merchand ise. If in the first 12 months after buying the merchandise, 
the merchandise is used or stored off the reservation lfY're than half 
the time the Indian purchaser owes use tax on the other one-half of the 
purchase price. 

3. 	 When an Indian retailer sells an item to a nonlndian or to an Indian who 
does not live on a reservation and the purchaser takes ow~ership on the 
reservation the seller must collect the use tax from the purchaser and pay 
it to the BOE. 

Paying use tax 

Individuals who owe use tax can pay it when filing their California income lax 
return or by using the simple form found in our publication 79-B, California Use 

Tax. Publication 79-8 is available from our website at www.boe.ca.govorbycall

ing our Taxpayer information Section (see page 32). 

Businesses that hold seller's permi ts should pay any use tax they owe when 
filing their Sales and Use Tax Return. Other businesses thai are required to 
collect use tax from customers and pily ilia the BOE must obtain a Certificate 
of Registration~Use Tax. You can obtain an application from our websile al 
www.boe.ca.govorby calling our Taxpayer Information Section (see page 32). 

www.boe.ca.govorby
www.boe.ca.govorbycall
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6. Special Taxes and Fees 

In addition to sales and list taxes, special taxes and fees may be applicable to sales /0 

indians lind sales on Indian reseroalions. Following is information pertaining to some 

of the more common special taxes and fees that may apply 10 transactions or activities 
involving Indians or conducted on indian reservations. 

Fuel taxes 
The following tax and fee programs are administered by the Fuel Taxes 
Division: 

• Motor Vehicle Fuel Tax 

• Diesel Fuel Tax 

• Aircraft Jet Fuel Tax 

• Underground Storage Tank Maintenance Fee 

• Oil Spill Response Prevention and Administration Fees 

• Use Fuel Tax 

• International Fuel Tax Agreement (IFTA) 

• California/Mexico Interstate User Diesel Fuel Tax and NAFTA 

• Childhood Lead Poisoning Prevention Fee 

lnefe afe AS speeial el!efRptisAs £rsm the state's motor vehiele SI" diesel fuel 
ta)(es related to {Hel sales OA IAdiaA resef'/atiOAS. California's excise tax on 
motor vehicle fuel and diesel fuel applies when the fuel is removed from an 
in-state fuel terminal rack or imported into the state. As a result, fuel delivered 
to an Indian reservation will generally include California excise tax in its cost. 

Fuel retailers usually pass the tax on to their customers. 


Any person who uses fuel on reservation lands that are not part of a state or 

local road system may claim a refund for taxes paid on fuel consumed off

highway on reservation lands. 


If you have used gasoline on reservation lands, you may file a claim for refund 

with the State Controller's Office. To download a claim form (SCCR-l) and 

schedules, go to the State Controll er 's website at www.sco.ca.gov. Follow the 
directions to file your claim for refund. If you need help or have any questions, 
see the contact information on the State Controller'S website at www.sco.ca.gov 
or caU sti'lff in the Cas Tax Refund Section of the State Controller's Office at 
916-445-4868. You can fax the State Controller's Office at 9]6-327-7116. 

If YOLl hi'lve used tax-paid cle<lr diesel fuel off-highw<ly on reservation lands, 
you may file a claim for refund (BOE-770-DU, Diesel Fuel Claimfor Refund 011 

Non/axable Uses) with the HOE, Fuel Taxes Division. 

Tax Tips tor 
Sates to 
American 
Indians and 
Sales on Indian 
Reservations 
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This language strikes us as overly general and ambiguous. Fuel that is refined on the reservation and then 
sold to an Indian residing on the reservation would be presumptively exempt from state tax. Moreover, the 
on-reservation sale of fuel to an owner of an off-road vehicle also would be exempt from state tax. It may be 
that in most situations the state tax will have been imposed off-reservation and then passed along in the 
form of higher prices, but that point could be made without suggesting (as we believe the text currently 
does) that .all motor vehicle or diesel fuel sales on Indian reservations are subject to state tax. 
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2. 	 Disposal Fee 

The Disposal Fee generally applies to every person who disposes of 
hazardous waste in this state based on the type of waste placed in a 
disposal site. 

3. 	 Generator Fee 

In addition to the Disposal Fee, the Generator Fee applies to every 
person who generates five or more tons of hazardous waste per site 
in California within a calendar year for a specific site. This includes 
recycled waste and waste sent outside California for disposal. The fee is 
determined by the total tonnage of waste generated. If the Facility Fee 
has been paid for a site, the Generator Fee does not apply. 

For more information regarding any of the Environmental Fee programs listed 
above, please visit our website at www.boe.ca.govor contact: 

By Phone, Fa x, or website By Mail 
800-400-7115 toll-free Environmental Fees Division, MIC:57 
916-323-9555 phone State Board of Equalization 
916-327-0859 fax P.O. Box 942879 

Online Sacramento, CA 994279-0057 
www.boe.ca.gov 

Excise taxes 

The Excises Taxes Division oversees the following tax and fee programs: 


• 	 Alcoholic Beverage Tax 

• 	 Cigarette and Tobacco Products Tax 

• 	 Cigarette and Tobacco Products Licensing 

• 	 Insurance Tax 

• 	 Emergency Telephone Users Surcharge 

• 	 Natural Gas SurchClrge 

• 	 Energy Resources Surcharge 

Cigarette and tobacco products taxes 

Distributors 

There are no special exemptions from the state's cigarette and tobacco prod
ucts tClxes for sa les of cigarettes and tobacco products to Ind ians.ill nonlndian 
cigarette distributor who sells cigarettes to an Indian must pily cigarette and 
tobacco products taxes and apply California cigarette tax stamps to the cigarette 
packages. 

http:www.boe.ca.gov
www.boe.ca.govor
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July 31, 2009 

VIA FACSlMlLE (916·322· 0187) & U.S. MAu" 

Mr. Bradley Miller 

Tax Policy Division 

Board of Equalization 

P.O. Box 942879 

Sacramento. CA 94279· 0044 


Re: Comments on Publication 146 

Dear Mr. Miller: 

Foanan & Associates serves as general counsel to the Soboba Band ofLuiseBo Indians 
(nSoOOba"), which has requested that we submit on its bcllalftbe following comments on BOE 
Publication 146 (Tax Tipsfor Sales 10 American Indians and Sales on Indian Reservoticm.'i). 
While Soboba agrees with the comments of others that Publication 146 doe~ not provide 
adequate guidance on the various issues identified in its letter dated July 2, 2009. thls Jetter ",>ill 
focus on only three particular shortcomings oftbe Pllblication. 

1. The Suffici£DCYof Exemption Certificates to Document Exempt SaJes 

On page II, Publication 146 seems to advocate that sellers, in order to later establish that 
an cxempt sale took place, should maintain copies of (I) identification showing that the 
purchaser is Indian, (2) documc=:ots (e.g., contracts, delivery receipts) shOwing that delivery 
occurred and title transferred on thc purchaser's reservation, and (3 ) an exemption certificate 
from the Indian purchaser. Elsewhere. however, Publication 146 states that an exemption 
cenificate alone is sufficient to establish that a panicular sale was exempt. See, e.g., page 12 ("If 
you accept a complete exemption certificate from an Indian purchaser in good faith. our audi t 
staff should not question your acceptance of the certificate."). It makes sense to treat an 
exemption certificate as sufficient because the certificate it contairn detailed information 
concerning the transaction (see page 12) and doing so would reduce the burden on the retailer to 
collect myriad documents. Accordingly, we request that the BOE make c1ear that a properly 

mailto:I\Y@OFORMANLAW.COM
mailto:Ka..~n:@oF()R}"i"NLA
mailto:OEORG.E@oFORMANL>..W
http:RWWcx.1D
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validated exemption certificate, alone, is all that a purchaser need provide and tbe seller need 
request for later usc as proof that an exempt saJe took place 

2. 	 Non~lndiaD Spouses or Partners Should not be Taxed for the 
O.ff~Reser\'ation Purchase of Goods for Delivery on the Reservation 

Publication 146 provides that on sales by an off-reservation retailer, "sales tax does ~ot 
apply to the one-half interest in the property attributable to the Indian spouse or partner wbo lives 
on a reservation if the ownership (title) of the merchandise is transferred to tile couple or partners 
on the reservation, and the merchandise is delivered on the reservation. Sales tax applies to the 
one-half interest in the property attributable to the nOD-Indian spouse or partner." (page 15 .) 

Th.e stated policy is problematic in two respects. First, the policy appears to rest on the 
unfounded premise that the use or benefit of purchases by a particular spouse can be neatly 
attributed in a 50-50 fashion. Common experience and cornmons~nse, however, show that 
real-life does not work this way. In the case of a married couple without kids, onc spouse often 
purchases items for the sale or predominant use by the other. And where a Indian and non-Indian 
couple have several children wbo are tribal members, purchases will often be for the benefit of 
the entire family unit, which may have only a single non-Indian member. Thus, if the non-Indian 
mother purchases a car or major appliance, Publication 146 effectively attributes 50% of that 
transaction to her when, in fact, her use or enjoyment of the item would be far less (assuming it 
can be quantified at aU). Second, the distinction between Indian and non-Indian spouses creates 
an arbitrary hurdle in everyday family decisiollS by creating a strong disincentive fOT the 
non-Indian spouse to shop on behalf ofhislher partner. 

A better approach would simply exempt from state tax all such off-reservation purchases 
by a nOD-Indian spouse or partner 50 long as slhe provides valid documentation of aD-reservation 
residence and maniage (or partnership) with a tribal member. 

3. 	 Purchases at Tribal Casinos or Associated Reservation-Based Businesses 
Should not be Sll.bjeet to State Tax Regardless of the Residence of the 
Purchaser 

Publication 146 stales that "use tax generally applies to sales by on-reservation Indians 
made to non-Indians and Indians who do not live on a reservation. (See page 23.) The 
Publication fai ls to address, however, that the State is preempted from taxing sales of tangible 
personal property to non-Indians and Indians residing off-reservation where tribal investment has 
created reservation value in the purChased goods. Given the importance of tribal gaming in 
California, the omission of any discussion of this exception would likely sow confusion. We 
recorrunend that the BOE add language addressing exemption from tax of these transactions. 
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The United States Supreme Court has held that the on-reservation sale ofgoods·that have 
been manufactured on the reservation or that derive their value from tribal investments in 
on-reservation ventures, are not properly subject to state tax. See, e.g., California v. Cabazon 
Band ofMission Indian"" 480 U.S. 202, 219-20 (1987) (boldlflg that California was preempted 
from exercising jurisdiction over Tribes' on-reservation activities the value which was generated 
by the Tribes themselves; "the Tribes are not merely importing a product onto the reservations 
for immediate resale to non-Indians."); cf While Mm. Apache Tribe v. Bracker, 448 U.S. 136, 
145 (1980) (holding that the preemptive power of tribal interests is "strongest when the revenues 
are derived from value generated on the reservation by activities involving the Tribes and when 
the taxpayer is the recipient of tribal services"); Washington v. Confederated Tribes o/Colville 
Indian Reservation, 447 U.S. 134, 155 (1980) (holding that state tax of oD~reservation sales of 
cigarettes to non-Indians was not preempted because the Tribes had no right "to market an 
exem.ption from state taxation to persons who would normally do their business elsewhere"). 

Pursuant to lORA, dozens of California tribes have made substantial investments in 
on-reservation gaming operations and ancillary businesses that attract indians and non-Indians, 
alike, thereby vindicating the Indian Gaming Regulatory Act's goals of lipromoting tribal 
economic development, self-sufficiency, and strong tribal governments." 25 U.S.C. §2702(1 ). 
Taxing sales connected to the tribal gaming operations would subven federal policy reflected in 
IGRA. Thus, regardless of the general rule concerning the taxation ofon·resf::rvation sales to 
non-Indians or Indians residing off-reservation, the purchases at tribal casinos and 
reservation-basf::d businesses associated with those gaming operations should be treated as 
excmpt from State taxation. 

Soboba appreciates the opportUnity to raise these issues with the Board, and looks 
forward to providing further feedback through its representatives at the meeting scheduled for 
August 19, 2009. 

Very truly yours, 
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VIA FACSIMILE (9 16·322·QI87) &0 U.S. MAIL 

Mr. Bradley Miller 

Tax Policy Division 

Board of Equalization 

P.O. Box 942879 

Sacramento, CA 94279-0044 


Re: Comments on Publication 146 

Dear Mr. Miller: 

Forman &. Associates serves as general counsel to the Cahuilla Band oflndians 
("Cahuilla"), which has requested that we submit on its bebalfthe following comments on BOE 
Publication] 46 (Tax. Tips/or Sales to American Indians and Sales on Indian Reservations). 
While Cahuilla agrees with the comments of others that Publication 146 does not provide 
adequate guidance on the various issues identified in its lener dated July 2, 2009, this letter will 
focus on only three particular shortcomings of the Publicatiol.). 

1. Tbe Sufficiency of Exemption Certificates to Document E xempt Sales 

On page 11, Publication 146 seems to advocate that sellers, in order to later establish that 
an exempt sale took pla~, should maintain copies of (1) identif1catioD showing that the 
purchaser is Indian, (2) documents (e.g., contracts, delivery receipts) showing that delivery 
occurred and title transferred on the purchaser's reservation, and (3) an exemption certificate 
from the Indian purchaser. Elsewhere, however, Publication 146 states that an exemption 
c.crtificate alone is sufficient to establish that a particular sale was exempt. See, e.g , page 12 ("If 
you accept a complete exemption certificate from an Indiao purchaser in good faith, our audit 
staff should not question your acceptance of the certifica.te,"), It makes sense to treat al] 
exemption certificate as sufficient because the certificate it contains detailed infonnation 
concerning the transaction (see page 12) and doing so would reduce the burden on the retailer to 
collect myriad documents. Accordingly, we request that the BOE make clear that a properly 

http:certifica.te
mailto:JEr"''@CiFORMANLAW.COM
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validated exemption certificate, alone, is all that a purchaser need provide and the sel ler need 
request for later usc as proof that an exempt sale took place 

2. 	 Non-Indian Spouses or Partners Should Dot be Taxed for the 
Off-Resen'ation Purchase of Goods for Delivery on the Reservation 

Publication 146 provides that on sales by an off-reservation retailer, "sales tax does not 
apply to the one-half interest in the property attributable to the Indian spouse or partner who lives 
on a reservation uthe o'WIIership (title) of the merchandise is transferred to the coupJe or partners 
on the reservation, and the merchandise is delivered on the reservation.. Sales tax applies to the 
one-half interest in the property attributable to the non~Indian spouse or partner." (page 15.) 

The stated policy is problematic in two respects. First, the policy appears to rest on the 
unfounded premise that the use or benefit ofpurchases by a panicular spouse can be neatly 
attributed in a 50-50 fashion. Common experience and commonsense, however, show that 
real -l ife does not work this way. In the case of a married couple without kids, oue spouse often 
purchases items for the sale or predominant use by the other. .A.nd where a Indian and noo-JDdian 
couple have several children who are tribal m~mbers. purchases will often be for the benefit of 
the entire family unit, which may have only a single non-Indian member. Thus, if the non-Indian 
mother purchases a car or major appliance, Publication 146 effectively attributes 50% of that 
transaction to ber when, in fact, her use or enjoyment of the item would be far less (assuming it 
can be quantified at all). Second, the distinction between Indian and non-Indian spouses creates 
an arbitnuy hurdle in everyday family decisions by creating a strong disincentive for the 
non-Indian spouse to shop on behalf ofhiSlber partner. 

A bener approach would simply exempt from state tax aU such off-reservation purchases 
by a non-Indian spouse or partner so long as s/he provides val id documentation of on-reservation 
residence and marriage (or partnership) with a tribal member. 

3. 	 PU.A'chases at Tribal Casinos or Associated Reservation·Based Businesses 
Should not be Subject to State Tax RegardJess of the Residence of the 
Purchaser 

Publication 146 states that l'use tax. generally applies to sales by on-reservation Indians 
made to non-Indians and Indians who do not live on a reservation. (See page 23. ) The 
Publication fails to address, however, that the State is preempted from taxing sales of tangible 
personal property to non-Indians and Indians residing off-reservation where tribal investment has 
created reservation ~alue in the purchased goods. Given the importance of tribal gaming in 
California, the omission of any discussion of this exception would likely sow confusion. We 
recommend that the BOE add language addressing exemption from tax. of these transactions. 
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The United States Supreme Court has held that the on~reservation sale of goods that have 
been manufactured on the reservation or that derive their value from tribal investments in 
on~reservation ventures, are not properly subject to state tax. See, e g , California v. Cabazon 
Band ofM;$$;on Indians, 480 U.S. 202. 219-20 (1987) (holding that California was preempted 
from exercising jurisdiction over Tribes' on-reservation activities the value which was generated 
by the Tribes themselves; "the Tribes are not merely importing a product onto the reservations 
for immediate resale to non-Indians. "); cf White Mtn . Apache Tribe v. Bracker, 448 U.S. 136, 
145 (1980) (holding that the preemptive power of tribal interests is ~strongest when the revenues 
are derived from value generated on the reservation by activities involving the Tribes and when 
the taxpayer is the reCipient of tribal services"); Washington v. Confederated Tribes oleolville 
Indian ReservatiOn., 447 U.S. 134, 155 (1980) (bolding that state tax of on-reservation sales of 
cigarettes to non-Indians was not preempted because the Tribes had no right ~to market an 
exemption from state taxation to persons who would normally do their business elsewhere"). 

Pursuant to JORA, dozens of California tribes have made substantial invesunents in 
on-reservation gaming operations and ancillary businesses that attraet Indians and non-Indians, 
alike, thereby vincUcating the Indian Gaming Regulatory Act's goals of "promoting tribal 
economic development, self· sufficiency, and strong tribal governments." 25 U.s.C. §2702(1). 
Taxing sales connected to the nibal gaming operations would subvert federal policy reflected in 
lORA Thus, regardless of the general rule concerning the taxation of on-reservation sales to 
non-Indians or Indians residing off-reservation, the purchases at tribal casinos and 
reservation-based businesses associated with those gaming operations should be treated as 
exempt from State taxation. 

Cahuilla appreciates the opportunity to raise these issues with the Board, and looks 
forward to providing further feedback through its representatives at the meeting scheduled for 
August 19. 2009. 

Very truly yours, 

OKJ'I"fN SSOClATES 

Shapiro 
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July 31, 2009 

Mr. Bradley Miller 
Tax Policy Division 
Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279-0044 
Fax 916-322-0187 

Dear Mr. Miller: 

Please accept the foUowing comments regarding the content of Publication 146, 
"Sales to American Indians and Sales on Indian Reservations," pursuant to the request 
dated July 2, 2009. 

J. We suggest that the publication take some type of measure to improve clarity of 
its description of the tax effects ofcommon transactions. In many situations, it is not 
clear without studying the rules closely exactly how one scenario differs from another, or 
that two different sets of facts will yield the same lax effect. A table such as the one 
below, for example, would help readers recognize the similarities and differences are, and 
understand the tax consequences more readily. 

T ra nsfer of 
Possession and 

Location of Sale Seller Buver Title Tax Result 
Anywhere Any Indian residing 

on reservation 
On reservation No sales tax. Buyer must pay 

use tax if merchandise is used 
off-reservation for more than 
half of the first year of 
ownershio. 

AI!y"where An An OfT reservation Sales tax a able b seller 
Off reservation Any Non-Indian or Anywhere Sales tax payable by seller 

Indian residing 
off reservation 

On reservation Any Non-Indian or On reservation No sales tax, but seller must 
Indian residing collect and remit use tax 
off reservation 

On reservation Indian 
restamant 

Any On reservation No sales tax, no use tax 

On reservation Non-Indian Non-Indian or Anywhere Sales tax payable by seller 
restaurant Indian residing 

off reservation 

Page 1 of3 
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It might also be helpful for the Publication to describe, at least in general tenns, 
the reason for the different treatment of Indian transactions, i.e., that Indians on Indian 
reservations are subject to federal jurisdiction, except where Congress provides 
otherwise, and because Congress has not given California the right to tax Indians for on
reservation transactions, the State does not collect sales and use taxes on such 
transactions. 

2. On-Reservation Sales by Non-Indians to Non-Indians (see Pub. 146, p. 24): the 
tax effect is not clear. The Publication reads, "Either sales tax or use tax applies," 
without giving details about when each type of tax would apply. We interpret this to 
mean that tax applies in the same manner as for an Indian retailer. (This interpretation is 
reflected in the table above.) But more clarity would improve understanding. 

3. On-Reservation Sales by Indians to Non-Indians (see Pub. 146, p. 23): We 
question the authority of the State to require Indian retailers on a reservation to collect 
use tax owed by non-Indian buyers, and to require Indian retailers to hold a California 
Certificate of Registration--Use Tax. We believe these requirements exceed the State's 
regulatory authority rutd impermissibly infringe upon Indian sovereignty. 

4. Cigarette and Tobacco Products Taxes (see Pub. 146, p. 30-31): Publication 146 
does not address two common types of transactions in this context, where Cigarette and 
Tobacco Products Taxes need not be paid: An Indian distributor selling to an Indian, and 
an Indian retailer selling untaxed cigarettes to an Indian. The Publication should specify 
that in both of these transactions, the cigarene tax is not paid or collected. 

5. Tax applies to transactions involving non-Indian spouse (see Pub. 146, pp. 15, 17, 
26): We question the authority of the State to impose sales or use tax on the portion of a 
purchase made by a non-Indian spouse. Such a tax impacts tribal sovereignty in that it 
affects the household income of an on-reservation Indian. 

The requirement also raises issues of compliance and documentation . In theory, 
any tax-free purchase by an Indian raises the possibility that the tax-free benefit will be•shared by its co-ovmer. the Indian's spouse, who might be non-Indian and therefore not 
entitled to a share of the benefit. Therefore absolute compliance would require that every 
Indian provide proof that he or she is not married, or is married to an Indian, or that the 
funds used for the purchase are traceable to a separate property source? Such 
requirements, we hope you would agree, are absurd. Rather than maintain a policy that 
can only be sporadically enforced and is legally questionable in the first place, we submit 
that the better practice would be to include the spouse of an Indian residing on a 
reservation within the defmition of «Indian," thus affording spouses the same tax 
treaUUent. 

6. Docwnentary evidence (see Pub. 146, pp. 10-13): Although we do not interpret 
the Publication or its attached fonn, "Statement of Delivery on a Reservation," to require 
notarization, we suggest that the form's instructions state explicitly that notarization is 
optional. 
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Thank you for the opportuniry to provide these conunents. We look forward to 
reviewing your draft revisions to the Publication. 

Sincerely, 

~~ 
Morris Reid 
Chairman 

• 
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July 29, 2009 

REcEIVED 
Bradley Miller 
Tax Policy Division 

AUG 0 3 2009Board of Equalization 
P.O. Box 942879 
Sacramento, CA 94279·0044 AUDIT & INFORMATION 

Sent viaJacsimile at (916) 322·0187 and U.S Mail 

Re: Comments to Board of Equalization 2008 Publication 146, "Sales to American Indians and 
Sale on indian Reservations. " 

Dear Mr. Miller: 

California Indian Legal Services ("eLLS") is the oldest non-profit Indian law firm in the 
state of California. elLS represents individual Native Americans and California Tribes on a 
wide variety of legal matters, state taxation being one of the most notable areas. A predominate 
state taxing issue we are asked for legal advice on is the state's sale and use tax exemption for 
the purchase of personal property on and off the reservation. These requests are not limited to 
individual tribal members making personal property purchases, but also include requests from 
tribal clients engaged in development and construction projects on their reservation. In 
reviewing the proposed 2008 Publication 146, "Sales /0 American indians and Sale on indian 
Reservations ", our focus has not only been of the legal accuracy of the Publication but whether 
the information is "user friendly" for both Tribes and individual Native Americans. Our 
comments are grouped by "General Comments" and "Specific Comments." For purposes of 
commenting we will refer to "Chapter" to identify the title areas we are referencing. 

General Comments 

1. We find the Publ ication repetitive and its organizational structure confus ing. Chapter 1, "Key 
Definitions", is followed by Chapter 2 "Documenting Claimed Exempt Sales," which seems 
illogical without first discussing what sales are exemption from sales and use tax. The sales 
exemption discussion is found in Chapters 3 and 5, and as a consequence tends to repeat much of 
the discussion in Chapter 2. 

It is our recommendation to reorder the Chapters as follows: 

Chapter I. Key Definitions 
Chapter 2. Sales to Indians: Retailers Located Outside Indian Reservations 



Chapter 3. Sales by Retai lers Located on Indian Reservations 
Chapter 4. Documenting Claimed Exempt Sales 
Chapter 5. Sales Related to Construction Contracts 
Chapter 6. Special Taxes and Fees 
Chapter 7. For More Infonnation 
Chapter 8. Statement of Delivery on Reservation (Exemption Certificate) 

This reorganization will allow the reader to first learn about what sales are exempt from 
sale and use tax and then how to document the exemption claim. With this reorganization it may 
also be possible to eliminate Chapter 2 "Documenting Claimed Exempt Sales" and incorporate 
the information into Chapters 3 and 5 when discussing the rules for tax exemption, thus avoiding 
the repetitiveness of the infonnation. 

2. CILS would recommend the Board reconsider the requirement that personal property be 
used "more than one-half of the time" on the reservation during the first 12 months of use to 
avoid use tax. Other states, such as Washington, only require that the item be " partial used" in 
Indian Country after purchased by an Indian or the tribe in Indian Country. Additionally, in the 
State of Washington, the purchase of a motor vehicle, trailer, snowmobile, off-road vehicle, or 
other such property by an Indian "it is assumed that the acquisition o/those items in indian 
County creates the assumption that the property will be used, at least partially, in Indian 
Country." Washington's approach appears more reasonable due to the difficulty of an 
individual and tribe to document use "on" versus "off" reservation. The requirement of use on 
the reservation more than one-half of the time is stated in Regulation 1616(d)(4)(E); however, in 
our research we could not find this use requirement in the California Revenue and Taxation Code 
§§ 6017, 6021, or 6352 mentioned in Regulation 1616, or in any other section. The Board 
should revisit Regulation 1616 and consider amending the regulation. Moreover, the Board has 
not provided sufficient examples of what constitutes "acceptable documentation" to prove use on 
the reservation. 

3. The Board should assure that the regulatory citations in the Publication are accurate. In 
Chapter 2, the Board states "[f]or more information on records that are suitable for sales and use 
tax: purposes, please see Regulations 1628, Transportation Charges, Regulation 1667, Exemption 
Certificates, and Regulation 1698, Records." After reviewing these cited regulations, these 
regulations do not provide specific examples of proper documentation and appear to address only 
Sellers or Retailers; there are no examples of documentation that should be retained by the 
purchaser to prove use tax exemptions. 

Specific Comments 

Chapter 1 " Key Definitions" Page 7-9 

1. We recommend that under the definition of "Reservation" bullet 3, delete "(also known as trust 
lands)" and insert ("Indian allotment.") Individual trust lands should be identified as an "allotment" 
for clarity. 

2. The subsection "Sales tax and use tax: what is the difference?" does not adequately address the 
distinction between sales and use taxes, and more importantly when use tax applies to a sal\ The 

Celebrating 42 Years of Advocacy for the Righls ofNative Americans and Indian Tribes '+ 



subsection focuses more on the retailer and less on the purchaser. Many ofour individual clients are 
confused regarding use tax. Clients often misunderstand that while they may have satisfied the 
Board requirements in obtaining an exemption from sales tax, they are nonetheless subject to use tax 
on the same purchase. As written the use tax seems to be applied to "out-of-state sellers" and "may 
apply to certain purchases on Indian reservations." While this may be true, an Indian purchaser, for 
example, of a vehicle of'freservation that is delivered on reservation whi le exempt from sales tax is 
still subject to use tax and must demonstrate the vehicle will be used on reservation at least 50% of 
the time for the first 12 months from purchase. 

This subsection should make clear that personal property purchases by Indians and tribes on or 

off reservation, if found to be exempt from sales tax, are potentially subject to use tax. It should 

be reiterated that use tax exemption requires documentation and attestation that the personal 

property will be used or stored on the reservation for at least 50% of the time during the first 12 

months of purchase. This point is made several times through the later Chapters but is not 

mentioned in this subsection. 


Chapter 2 "Documenting Claimed Exempt Sales" Page 10-13 

I. It states under subsections "Retailers" and "Purchasers" that acceptable documentation that 
an individual is an Indian would be a copy of the tribal ID card, a letter from a tribal council, or a 
letter from the Department of the Interior. Additionally, you refer to an "exemption certificate" 
from the Indian purchaser stating that they live on the reservation and the purchased item is for 
use on the reservation. However, under the "Records" subsection it states that if a retailer has 
evidence or knowledge that the Indian may not live on a reservation then the retailer should not 
accept an "exemption certificate" unless other reliable documents to verifY residency on a 
reservation is provided by the Indian. You give the example of the Indian purchaser asking for 
the bill to be sent to a "nonreservation address." Unfortunately, many reservations do not have 
reliable United States Postal Service and therefore Indians from the reservations are required to 
obtain a Post Office box which is usually located off reservation. However, you do not provide 
examples of what would constitute "other reliable documentation," under these circumstances. It 
would be beneficial for both retailers and Indian purchasers to know what documentation is 
acceptable to the Board of Equalization for these purposes. 

2. This Chapter does not address documentation needed to claim exemption from use tax or that 
such documentation should be retained for up to 8 years. Claiming exempiion from sales tax is 
well defined, but many of our clients are unaware that they will also need to demonstrate that 
they used the personal property on the reservation 50% of the time within the first 12 months of 
purchase. The only reference we have found with regard to proper use tax documentation is on 
the BOE-146-RES fonn "Statement of Delivery on a Reservation" which contains very small 
print in the "Notice to Purchaser" sect ion. As this form is not required by the Board, but is 
offered only as a sample of what should be on the exemption certificate, it would be prudent to 
provide examples of acceptable documentat ion of use in the text of the Publication. 

The importance of knowing what documentation is needed is best illustrated by CILS clients that 
have been issued a "Redetennination of Use Tax" on a vehicle purchased by our client many 
years previously (in one case 4 years previously.) Our client will have satisfied all the sale tax 
exemption requirements (delivered on the reservation . etc.) but is now met with the burden of,
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demonstrating that the vehicle was used on the reservation 50% of the time during the 12 months 
from its purchase. In some cases our client no longer owned the vehicle and because of the delay 
in the Board's issuance of the "Redetermination" it is almost impossible to meet the burden of 
proof. As noted, there is little to no guidance from the Board on what documentation it requires 
from the Indian purchaser. This needs to be clearly stated under this Chapter and again that the 
documentation should be retained for up to 8 years, which is the statute of limitation for the 
Board to issue a "Redetermination." 

Chapter 3 " Sales to Indians: Retailers Located Outside Indian Reservations" I)age J4-18 

I. "Transfer of ownership on reservation" the second "Please note" should be rewritten as 

follows: 


"Use tax is not owed by the Indian purchaser on the transaction above if the indian purchaser 
who lives on the reservation does both of the following: takes ownership and delivery of an 
item on a reservations, and uses the item on a reservation more than one-half of the time in 
the first 12 months after the sale." 

2. Under "Married couples or registered domestic partners" the first sentence "both members of' 
should be stricken as it is repetitive. Additionally, CILS recommends that in a mixed marriage, 
(an Indian and non Indian) the entire purchase be exempt for "sales" tax. It appears from the 
Board's Proposed Annotations for changes to Volume 2 of the Business Taxes Law Guide, 
"Current Legal Digest 1077" that you may be in the process of changing this requirement with 
annotation 305.0019.100 to exempt from tax the entire purchase. By way of example, 
Washington treats the spouse of a tribal member as a tribal member so long as it does not conflict 
with tribal law. Additionally, they treat a mixed family (Indians and non Indians) as satisfying 
the "comprised solely" criteria if at least half of the owners are Indian. 

3. Under "Permanent improvements to real property" in the "Mobilehomes" subsection, we refer 
you to our General Comment 2 regarding changing the "one half' use on the reservation to 
"partial use" on the reservation. Also, the Board should clarify if the use requirement is limited 
to the Indian's own reservation or if the use applies to any reservation. An example, a tribal 
member of Tribe A purchases a mobilehome and has it delivered to Tribe B's Reservation, where 
Tribal member A lives. Does the use on Tribe B's Reservation count towards the requirement of 
use on a reservation? 

4. Under "Reporting and paying use tax" in the "Use tax liability" subsection, you refer to "an 
out-of-state retailer," does it have to specifically be an out-of-state retailer? 

5. Under "Dealer sales of vehicles, vessels, and aircraft" in the "Sales" subsection, CILS again 
would like clarification on what records are acceptable to document use on the reservation. See 
comment under Chapter 2, 2. 

Chapter 4 "Sales Related to Construction Contracts" Page J9-21 

We understand that this Section will be reorganized in light of the comments from the January 
27,2009 meeting with Tribal Leaders and interested parties. This Section should clearly outline 
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the difference between a "time and materials" contract and a "lump sum" contract and its effect 
on the sales and use taxability of materials. 

Chapter 5 "Sales by Retailers Located on Indian H-esen'ations" P:lge 22-26 

I. Under "Sales by on-reservation Indian retailers to Indians who reside on a reservation," you 
state that Indian purchaser may be required to pay use tax if the property is used off the 
reservation more than half the time in the first 12 months. Again, there is no discussion on what 
documentation is acceptable to prove this requirement. See comment under Chapter 2, 2. 

2. Under "Sales by on-reservation Indian retailers to non Indians and Indians who do not reside 

on a reservation" subsection, you refer to "a reservation" does it have to be the retailer's 

reservation or does it refer to any reservation? 


3. Under "Reporting and paying use tax" in the "Use tax is due:" subsection, it would be helpful 
to have an example using a vehicle, vessel or aircraft in discussing the of proper documentation 
to prove use on the reservation. See conunent under Chapter 2, 2. 

In conclusion, CILS would li ke to thank the Board for the opportunity to provide 
comments on Publication 146 "Sales to American indians and Sale on Indian Reservations. " As 
an Indian law finn representing both individual Native Americans and Tribes in the area of sales 
and use tax law, we have a direct interest in the Publication. I am available to answer any 
questions regarding our comments at (916) 978-0960 ext. 303. Please feel free to contact me. 

Regards, 

CALIFORNIA !NOlAN LEGAL SERVICES 


Th---DS:::==:r'") 
Dorinda Stnniska 
Staff Anomey 

cc: 	 Pechanga Band of Luiseno Indians, P.O. Box 1477, Temecula, CA 92593 
Pauma Band of Luis en a Indians, P.O. Box 369, Pauma Valley, CA 92061 
Fon Bidwell Indian Community, P.O. Box 129, Fon Bidwell, CA 96112 
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