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ABSTRACTȱ

ȱ

Theȱcurrentȱeconomicȱplightȱofȱtheȱnewspaperȱindustryȱhasȱledȱtoȱconsiderationȱofȱ

whetherȱnonprofit,ȱtaxȬexemptȱstatusȱmightȱbeȱtheȱanswerȱforȱsomeȱpublications.ȱLegalȱ

precedents,ȱincludingȱIRSȱrulings,ȱdatingȱtoȱtheȱ1960sȱhaveȱheldȱthatȱthisȱwasȱnotȱ

possible.ȱHowever,ȱreviewȱofȱtheȱlawȱandȱtheseȱrulingsȱstronglyȱsuggestsȱthat,ȱunderȱ

existingȱconditions,ȱaȱnonprofitȱnewspaperȱcouldȱqualifyȱforȱtaxȱexemptionȱwithoutȱtheȱ

needȱforȱlegislationȱbyȱCongressȱorȱwaitingȱforȱtheȱIRSȱtoȱissueȱnewȱguidelines.ȱȱ

Thisȱpaperȱarguesȱthatȱtheȱcurrentȱeconomicȱsituationȱofȱtheȱnewspaperȱindustryȱ

warrantsȱreconsiderationȱofȱtheseȱrulings.ȱToȱthisȱend,ȱtheȱpaperȱcontainsȱaȱdescriptionȱ

ofȱtheȱcurrentȱlawsȱunderȱwhichȱnonprofitȱorganizationsȱcanȱqualifyȱforȱtaxȱexemption,ȱ

withȱspecialȱattentionȱtoȱtheȱspecificȱrulingsȱdealingȱwithȱpublishing.ȱȱ

Itȱexaminesȱtheȱmannerȱinȱwhichȱexistingȱrulingsȱcouldȱbeȱinterpretedȱtoȱpermitȱ

dailyȱnewspapersȱtoȱqualifyȱforȱexemptionȱandȱbecomeȱeligibleȱtoȱreceiveȱcontributionsȱ

andȱgrantsȱfromȱtheȱgeneralȱpublic.ȱȱ

Theȱpaperȱalsoȱcontainsȱexplanationsȱofȱcertainȱtaxȱlawȱrestrictionsȱthatȱimpedeȱtheȱ

abilityȱofȱfoundationsȱtoȱsupportȱnonprofitȱpublishingȱorȱmakeȱgrantsȱtoȱexemptȱ

organizationsȱthatȱconductȱinvestigativeȱjournalism.ȱȱ

Finally,ȱtheȱpaperȱcontainsȱanȱanalysisȱofȱaȱ2009ȱbillȱpendingȱinȱtheȱSenateȱthatȱ

wouldȱgrantȱfederalȱtaxȱexemptionȱtoȱnonprofitȱnewsȱorganizationsȱthatȱotherwiseȱ

qualifyȱasȱeducationalȱandȱcharitableȱorganizations,ȱtogetherȱwithȱsuggestionsȱforȱ

modificationȱshouldȱtheȱTreasuryȱDepartmentȱandȱtheȱInternalȱRevenueȱServiceȱdeclineȱ

toȱreexamineȱtheirȱexistingȱpositions.ȱ
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Theȱgrowingȱinterestȱinȱnonprofitȱjournalismȱisȱmanifestȱinȱalmostȱdailyȱnewsȱ

reportsȱofȱtheȱeconomicȱplightȱofȱnewspapers.ȱTheȱsituationȱhasȱledȱtoȱclosingsȱofȱ

newspapersȱinȱmajorȱcitiesȱsuchȱasȱDenverȱandȱSeattle,ȱandȱsevereȱreductionsȱofȱstaffȱ

nationwide,ȱparticularlyȱtheȱeliminationȱofȱpositionsȱforȱinvestigativeȱreporters.ȱManyȱofȱ

thoseȱseekingȱaȱsolutionȱlookȱtoȱtheȱnonprofitȱsectorȱasȱaȱmeansȱbyȱwhichȱnewspapersȱ

couldȱcontinueȱtoȱbeȱpublished,ȱandȱinvestigativeȱreportingȱcouldȱbeȱsubsidized.ȱȱ

Beingȱnonprofit,ȱinȱcommonȱparlance,ȱmeansȱbeingȱeligibleȱforȱtheȱbenefitsȱofȱ

exemptionȱfromȱfederalȱincomeȱtaxȱandȱqualificationȱtoȱreceiveȱtaxȱdeductibleȱ

contributions.ȱTheȱlawsȱinȱeachȱstateȱmakeȱitȱeasyȱtoȱcreateȱaȱnonprofitȱorganization.ȱItȱisȱ

theȱfederalȱtaxȱlaws,ȱfoundȱinȱtheȱInternalȱRevenueȱCode,ȱTreasuryȱRegulationsȱandȱ

RevenueȱRulingsȱthatȱcontainȱspecificȱrequirementsȱandȱlimitationsȱthatȱsetȱtheȱ

parametersȱforȱ“nonprofit”ȱstatus.ȱThereȱisȱprecedentȱinȱtheseȱlawsȱdatingȱbackȱtoȱtheȱ

1960sȱdenyingȱexemptionȱtoȱnonprofitȱorganizationsȱwhoseȱprincipalȱactivityȱisȱ

publicationȱofȱaȱnewspaperȱinȱtheȱsameȱmannerȱasȱtheirȱforȬprofitȱcounterparts.ȱȱ

Today,ȱhowever,ȱwithȱcommercialȱnewsȱorganizationsȱclosingȱorȱdrasticallyȱ

reducingȱtheirȱcoverage,ȱthisȱchangeȱinȱtheȱeconomicȱsituationȱwarrantsȱreconsiderationȱ

ofȱtheseȱrulingsȱtoȱpermitȱnewspapersȱandȱotherȱnewsȱorganizationsȱthatȱmeetȱtheȱ

standardsȱforȱeducationalȱandȱchariableȱorganizationsȱtoȱqualifyȱforȱtaxȱexemption.ȱ

Alternatively,ȱCongressȱcouldȱnowȱamendȱtheȱprovisionsȱofȱtheȱInternalȱRevenueȱCodeȱ

toȱprovideȱexplicitlyȱthatȱnonprofitȱnewspapersȱmeetingȱcertainȱrestrictionsȱapplicableȱtoȱ

otherȱcharitableȱandȱeducationalȱorganizationsȱthatȱareȱentitledȱtoȱexemption.ȱAȱbillȱthatȱ

wouldȱachieveȱthisȱresultȱwasȱintroducedȱinȱtheȱUnitedȱStatesȱSenateȱinȱMarchȱ2009,ȱ

withȱtheȱbackingȱofȱaȱgroupȱofȱindividualsȱinterestedȱinȱsavingȱTheȱBaltimoreȱSun,ȱaȱdailyȱ

newspaperȱownedȱbyȱTheȱTribuneȱCompany,ȱaȱcompanyȱundergoingȱbankruptcyȱ

reorganization.ȱȱ

Theȱpurposeȱofȱthisȱpaperȱisȱtoȱdescribeȱtheȱcurrentȱlawsȱunderȱwhichȱnonprofitȱ

organizationsȱcanȱqualifyȱforȱtaxȱexemption,ȱwithȱspecialȱattentionȱtoȱtheȱspecificȱrulingsȱ

dealingȱwithȱpublishing;ȱandȱtoȱsuggestȱtheȱmannerȱinȱwhichȱexistingȱrulingsȱcouldȱbeȱ

interpretedȱorȱmodifiedȱtoȱpermitȱdailyȱnewspapersȱtoȱqualifyȱforȱexemptionȱandȱ
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becomeȱeligibleȱtoȱreceiveȱcontributionsȱandȱgrantsȱfromȱtheȱgeneralȱpublic.ȱItȱalsoȱ

containsȱexplanationsȱofȱcertainȱrestrictionsȱimposedȱunderȱtheȱtaxȱlawsȱonȱfoundationsȱ

thatȱmayȱinȱsomeȱinstancesȱimpedeȱtheirȱabilityȱorȱwillingnessȱtoȱsupportȱnonprofitȱ

publishingȱandȱexemptȱorganizationsȱthatȱconductȱinvestigativeȱjournalism.ȱFinally,ȱitȱ

containsȱanȱanalysisȱofȱtheȱ2009ȱbillȱpendingȱinȱtheȱSenateȱthatȱwouldȱgrantȱfederalȱtaxȱ

exemptionȱtoȱnonprofitȱnewsȱorganizations,ȱtogetherȱwithȱsuggestionsȱforȱmodificationȱ

shouldȱtheȱTreasuryȱDepartmentȱandȱtheȱInternalȱRevenueȱServiceȱdeclineȱtoȱreexamineȱ

theirȱexistingȱpositionsȱandȱshouldȱCongressȱdecideȱtoȱconsiderȱamendingȱtheȱInternalȱ

RevenueȱCodeȱtoȱpermitȱnonprofitȱnewspapersȱtoȱqualifyȱasȱtaxȬexemptȱcharities.ȱȱ

Thereȱisȱanotherȱimportantȱaspectȱofȱnonprofitȱjournalismȱthatȱthisȱpaperȱdoesȱnotȱ

address,ȱnamely,ȱtheȱrulesȱgoverningȱtheȱconversionȱofȱforȬprofitȱentitiesȱsuchȱasȱprivateȱ

orȱpubliclyȱownedȱnewspapersȱtoȱnonprofitȱstatus.ȱDissolutionsȱofȱcorporationsȱandȱ

salesȱofȱtheirȱassetsȱareȱgovernedȱunderȱstateȱlaws.ȱIfȱaȱcompanyȱisȱinȱbankruptcy,ȱtheȱ

dispositionȱofȱitsȱassetsȱwillȱbeȱgovernedȱbyȱfederalȱbankruptcyȱrulesȱdesignedȱtoȱobtainȱ

theȱgreatestȱamountȱpossibleȱforȱtheȱcreditorsȱofȱtheȱcorporation.ȱTheȱtaxȱramificationsȱofȱ

conversionsȱandȱdissolutionsȱofȱforȬprofitȱnewspapersȱdependȱinȱtheȱfirstȱinstanceȱonȱ

whetherȱtheȱorganizationȱisȱsubjectȱtoȱtheȱcorporateȱincomeȱtaxȱorȱisȱtreatedȱasȱaȱpassȬ

throughȱentityȱwithȱtaxesȱleviedȱonȱtheȱowners.ȱTheȱtaxȱconsequencesȱwillȱvaryȱgreatlyȱ

dependingȱonȱtheȱnatureȱofȱtheȱownershipȱandȱtheȱcostȱbasisȱofȱindividualȱowners.ȱTheȱ

wideȱvariationsȱinȱfactȱpatternsȱandȱtheȱconsequentialȱdifferentȱtaxȱramificationsȱofȱ

conversionsȱrequireȱseparateȱconsiderationȱofȱtheȱsubject.ȱHowever,ȱifȱcreationȱofȱaȱ

foundationȱisȱpartȱofȱaȱplanȱforȱconversion,ȱasȱhasȱbeenȱreportedȱinȱconnectionȱwithȱtheȱ

possibleȱsaleȱofȱTheȱBostonȱGlobeȱbyȱitsȱowner,ȱTheȱNewȱYorkȱTimes,ȱtheȱrulesȱgoverningȱ

creationȱandȱoperationȱofȱaȱfoundationȱorganizedȱtoȱsupportȱinvestigativeȱjournalismȱareȱ

describedȱbelow.ȱȱ
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1.ȱBASICȱRULESȱGOVERNINGȱTAXȱEXEMPTIONȱFORȱCHARITIESȱANDȱ

PRIVATEȱFOUNDATIONSȱȱ

TheȱlegalȱrulesȱthatȱgovernȱtaxȬexemptȱcharitableȱandȱeducationalȱorganizationsȱthatȱ

areȱeligibleȱtoȱreceiveȱdeductibleȱcontributionsȱareȱsetȱforthȱinȱSectionsȱ501(c)(3)ȱandȱ

170(b)(1)(a)ȱofȱtheȱInternalȱRevenueȱCodeȱandȱtheȱregulationsȱunderȱthoseȱsections.ȱTaxȬ

exemptȱeducationalȱandȱcharitableȱorganizationsȱareȱsubjectȱtoȱcertainȱconstraintsȱonȱ

theirȱgeneralȱoperationsȱandȱgrantȬmakingȱactivitiesȱimposedȱunderȱtheȱprovisionsȱofȱ

theȱInternalȱRevenueȱCode.ȱThoseȱexemptȱorganizationsȱthatȱareȱclassifiedȱasȱ“privateȱ

foundations”ȱmustȱcomplyȱwithȱanȱevenȱstricterȱsetȱofȱlimitationsȱonȱtheirȱactivitiesȱandȱ

theȱlimitsȱonȱtheȱamountȱofȱdeductibleȱcontributionsȱtoȱthemȱareȱnarrowerȱthanȱthoseȱ

applicableȱtoȱpublicȱcharities.ȱTheȱbasicȱrulesȱforȱpublicȱcharitiesȱandȱtheȱadditionalȱ

limitsȱonȱprivateȱfoundationsȱareȱasȱfollows:ȱ

ExemptȱPurposesȱ

Theȱrequirementsȱforȱobtainingȱexemptionȱfromȱfederalȱincome,ȱestateȱandȱgiftȱtaxesȱ

–ȱandȱeligibilityȱtoȱreceiveȱtaxȱdeductibleȱcontributionsȱ–ȱareȱthatȱanȱorganization,ȱ

whetherȱaȱcorporationȱorȱtrust,ȱmustȱbeȱ“organizedȱandȱoperatedȱexclusively”ȱforȱaȱ

broadȱrangeȱofȱpurposesȱlistedȱinȱtheȱInternalȱRevenueȱCode.ȱTheseȱpurposesȱincludeȱ

“religious,ȱcharitable,ȱscientific,ȱtestingȱforȱpublicȱsafety,ȱliteraryȱorȱeducationalȱ

purposes,ȱorȱforȱtheȱpreventionȱofȱcrueltyȱtoȱchildrenȱorȱanimals.”ȱTheȱgenericȱnameȱforȱ

anȱorganizationȱwithȱanyȱofȱtheseȱpurposesȱisȱaȱ“charity,”ȱusedȱinȱaȱbroadȱsenseȱandȱnotȱ

itsȱalternativeȱmeaningȱofȱaidȱtoȱtheȱpoor.1ȱTheȱregulationsȱstateȱthatȱtheȱspecificȱ

enumerationȱisȱnotȱexclusive,ȱandȱthatȱexemptionȱisȱavailableȱtoȱorganizationsȱwithȱotherȱ

purposesȱgenerallyȱacceptedȱasȱcharitableȱunderȱjudicialȱdecisions.ȱThus,ȱtheȱlawȱ

permitsȱexpansionȱtoȱmeetȱchangingȱtimesȱandȱvalues.ȱOnȱtheȱotherȱhand,ȱtheȱoperationȱ

ofȱaȱbusinessȱmayȱnotȱbeȱaȱprimaryȱpurpose,ȱandȱaȱrulingȱissuedȱinȱtheȱ1960sȱheldȱthatȱ

operationȱofȱaȱnewspaperȱwasȱnotȱanȱexemptȱpurpose.ȱHowever,ȱtheȱdefinitionȱofȱwhatȱ

constitutesȱeducationȱis,ȱasȱnotedȱbelow,ȱveryȱbroadȱandȱinȱmanyȱinstancesȱincludesȱ

                                                           
1ȱTreas.ȱReg.ȱ§ȱ1.501(c)(3)Ȭ1.ȱ
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publishing,ȱwhileȱtheȱdefinitionȱofȱcharitableȱincludesȱnotȱonlyȱreliefȱofȱtheȱpoor,ȱtheȱ

distressed,ȱorȱtheȱunderprivileged,ȱbutȱadvancementȱofȱeducation,ȱlesseningȱtheȱburdensȱ

ofȱgovernmentȱorȱneighborhoodȱtensions,ȱeliminationȱofȱprejudiceȱandȱdiscrimination,ȱ

andȱdefenseȱofȱhumanȱandȱcivilȱrightsȱsecuredȱbyȱlaw.ȱ

OrganizationalȱandȱOperationalȱTestsȱ

Inȱadditionȱtoȱhavingȱaȱqualifyingȱpurpose,ȱanȱorganizationȱmustȱmeetȱtwoȱtestsȱandȱ

complyȱwithȱcertainȱotherȱlimitations.2ȱTheȱfirstȱtestȱisȱanȱorganizationalȱtestȱunderȱ

whichȱtheȱgoverningȱdocumentsȱmustȱcontainȱprovisionsȱdesignedȱtoȱassureȱcomplianceȱ

withȱtheȱbasicȱrequirementsȱforȱexemption,ȱincludingȱassuranceȱthatȱonȱdissolution,ȱanyȱ

assetȱwillȱbeȱdistributedȱtoȱanotherȱtaxȬexemptȱcharitableȱorganization.ȱTheȱsecondȱtestȱ

isȱanȱoperationalȱtestȱthatȱrequiresȱdemonstrationȱthatȱtheȱorganizationȱinȱitsȱactualȱ

activitiesȱwillȱbeȱinȱcomplianceȱwithȱtheȱInternalȱRevenueȱCode.ȱAlthoughȱtheȱCodeȱ

requiresȱthatȱanȱorganizationȱbeȱ“operatedȱexclusively”ȱforȱexemptȱpurposes,ȱtheȱ

regulationsȱinterpretȱthisȱphraseȱasȱ“operatedȱsubstantially”ȱforȱexemptȱpurposes,ȱsoȱ

thatȱanȱexemptȱorganizationȱmayȱconductȱunrelatedȱactivitiesȱsoȱlongȱasȱitȱengagesȱ

primarilyȱinȱactivitiesȱthatȱaccomplishȱoneȱorȱmoreȱexemptȱpurposesȱandȱnoȱmoreȱthanȱ

anȱinsubstantialȱpartȱofȱitsȱactivitiesȱareȱnotȱinȱfurtheranceȱofȱthoseȱpurposes.3ȱȱ

LimitsȱonȱPrivateȱInurementȱandȱPrivateȱBenefitȱ

ThereȱareȱtwoȱotherȱlimitsȱonȱtaxȬexemptȱcharitableȱandȱeducationalȱorganizationsȱ

thatȱrelateȱtoȱtheirȱdealingsȱwithȱotherȱindividualsȱandȱorganizations.ȱTheȱfirstȱisȱaȱ

prohibitionȱagainstȱprovidingȱwhatȱisȱdescribedȱasȱ“privateȱinurement”ȱtoȱinsidersȱofȱtheȱ

organization.ȱThisȱlimitationȱdoesȱnotȱprohibitȱselfȬdealingȱbutȱrequiresȱthatȱtransactionsȱ

withȱdirectors,ȱofficersȱandȱemployeesȱbeȱreasonableȱandȱnegotiatedȱatȱarms’ȱlength.ȱTheȱ

secondȱlimitȱisȱonȱtheȱprovisionȱofȱ“privateȱbenefit”ȱtoȱanyȱpersonsȱorȱentities.ȱThisȱ

requiresȱthatȱtheȱorganizationȱestablishȱthatȱitȱisȱnotȱorganizedȱorȱoperatedȱforȱtheȱ

                                                           
2ȱI.R.C.ȱ§ȱ501(c)(3).ȱ
3ȱTreas.ȱReg.ȱ§1.501(c)(3)Ȭ1(c)(1),ȱ(2).ȱ
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benefitȱofȱprivateȱinterestsȱsuchȱasȱdesignatedȱindividuals,ȱtheȱcreatorȱorȱhisȱfamily,ȱorȱ

personsȱcontrolledȱdirectlyȱorȱindirectlyȱbyȱsuchȱprivateȱinterests.ȱ

ProhibitionȱAgainstȱCampaigningȱandȱLimitsȱonȱLobbyingȱ

AllȱtaxȬexemptȱcharitiesȱareȱabsolutelyȱprohibitedȱfromȱparticipatingȱinȱorȱ

supportingȱcandidatesȱforȱpublicȱoffice.ȱForȱexample,ȱaȱtaxȬexemptȱdailyȱnewspaperȱ

wouldȱnotȱbeȱableȱtoȱendorseȱcandidatesȱforȱanyȱelection,ȱaȱlimitȱthatȱmayȱbeȱviewedȱbyȱ

someȱasȱaȱseriousȱdrawbackȱtoȱexemptȱstatus.ȱExemptȱorganizationsȱotherȱthanȱprivateȱ

foundationsȱmayȱconductȱlobbyingȱactivities,ȱbutȱonlyȱtoȱtheȱextentȱthatȱtheseȱactivitiesȱ

areȱanȱinsubstantialȱpartȱofȱtheirȱentireȱoperations.ȱEducationalȱactivitiesȱareȱnotȱdeemedȱ

toȱbeȱlobbyingȱandȱanȱorganizationȱmayȱsupportȱaȱpositionȱonȱanȱissueȱunderȱ

considerationȱbyȱaȱlegislatureȱifȱbothȱsidesȱofȱtheȱissueȱareȱfirstȱfairlyȱpresented.ȱPublicȱ

charitiesȱmayȱalsoȱelectȱtoȱhaveȱspecificȱdollarȱlimitsȱplacedȱonȱtheȱamountȱtheyȱmayȱ

expendȱforȱlobbying,ȱtherebyȱobviatingȱtheȱuncertaintyȱthatȱunderliesȱtheȱtestȱinȱwhichȱ

theȱlimitationȱisȱasȱimpreciseȱasȱ“insubstantial.”ȱȱ

SanctionsȱforȱViolationȱofȱExemptionȱRequirementsȱ

Theȱsanctionȱforȱviolationȱofȱanyȱofȱtheseȱrequirementsȱisȱlossȱofȱexemptionȱandȱthusȱ

theȱinabilityȱofȱdonorsȱtoȱdeductȱfromȱtheirȱtaxesȱcontributionsȱtoȱtheȱorganization.ȱInȱ

manyȱstates,ȱaȱviolationȱwillȱalsoȱresultȱinȱtaxationȱofȱrealȱestateȱownedȱbyȱtheȱcharity.ȱ

Stateȱattorneysȱgeneralȱareȱalsoȱempoweredȱtoȱcorrectȱbreachesȱofȱdutyȱbyȱcharitableȱ

fiduciaries.ȱLossȱofȱexemptionȱcanȱbeȱgroundsȱforȱsuchȱactions.ȱ

LimitationsȱonȱFiduciariesȱforȱSelfȬDealingȱ

Inȱ1969,ȱCongressȱrecognizedȱthatȱlossȱofȱexemptionȱwasȱinȱmanyȱinstancesȱanȱ

inadequateȱsanctionȱandȱimposedȱanȱabsoluteȱbanȱonȱselfȬdealingȱonȱthoseȱexemptȱ

charitableȱorganizationsȱthatȱwereȱclassifiedȱasȱprivateȱfoundationsȱbyȱvirtueȱofȱtheȱfactȱ

thatȱtheyȱdidȱnotȱreceiveȱbroadȱsupportȱthroughȱcontributionsȱfromȱtheȱgeneralȱpublic,ȱ

orȱthatȱwereȱreligiousȱorganizations,ȱschools,ȱcollegesȱandȱuniversities,ȱorȱhospitals.4ȱ

                                                           
4ȱI.R.C.ȱ§ȱ4941.ȱ
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SanctionsȱwereȱimposedȱonȱtheȱselfȬdealersȱandȱthoseȱfiduciariesȱthatȱapprovedȱtheȱ

transactionȱwillinglyȱandȱknowingȱthatȱitȱwasȱaȱviolation.ȱInȱ1996,ȱaȱsimilarȱsetȱofȱ

sanctionsȱwasȱappliedȱtoȱtransactionsȱinvolvingȱallȱotherȱexemptȱcharitableȱ

organizationsȱinȱwhichȱselfȬdealingȱtransactionsȱprovidedȱanȱ“excessȱbenefit”ȱtoȱpartiesȱ

involvedȱinȱaȱtransaction.5ȱ

LimitationsȱonȱPrivateȱFoundationsȱ

Asȱdescribedȱabove,ȱtheȱ1969ȱTaxȱReformȱActȱseparatedȱtheȱuniverseȱofȱexemptȱ

charitableȱorganizationsȱintoȱprivateȱfoundationsȱandȱallȱorganizationsȱthatȱareȱdefinedȱ

inȱsectionȱ501(c)(3)ȱofȱtheȱInternalȱRevenueȱCode.ȱTheȱ1969ȱActȱcontainedȱrestrictionsȱonȱ

theȱoperationȱofȱprivateȱfoundationsȱnotȱapplicableȱtoȱtheȱremainingȱgroup,ȱcalledȱforȱ

shortȬhandȱpurposesȱ“publiclyȱsupportedȱcharities”ȱorȱ“publicȱcharities.”6ȱThisȱ

definitionȱbyȱexclusionȱmeansȱthatȱchurches,ȱschools,ȱhospitals,ȱandȱorganizationsȱthatȱ

receiveȱmostȱofȱtheirȱsupportȱfromȱgifts,ȱgrantsȱandȱcontributionsȱfromȱtheȱgeneralȱ

publicȱorȱfromȱtheȱgovernmentȱareȱsubjectȱtoȱaȱmoreȱlenientȱregulatoryȱregime.ȱTheȱ

restrictionsȱonȱprivateȱfoundationsȱinȱtheȱ1969ȱAct,ȱinȱadditionȱtoȱprohibitingȱselfȬ

dealingȱasȱdescribedȱabove,ȱlimitedȱfoundationȱactivitiesȱandȱimposedȱexciseȱtaxesȱonȱ

anyȱfoundationȱthatȱdidȱnotȱabideȱbyȱtheȱrestrictions,ȱasȱwellȱasȱtaxesȱonȱitsȱmanagersȱ

whoȱapprovedȱtheȱprohibitedȱactivity.7ȱAmongȱtheȱlimitsȱonȱprivateȱfoundationsȱ

enactedȱinȱ1969ȱwereȱabsoluteȱprohibitionsȱagainst:ȱ

                                                          

1.ȱgrassrootsȱlobbyingȱandȱattemptingȱtoȱinfluenceȱlegislationȱthroughȱ

communicationȱwithȱlegislatorsȱ(theȱdefinitionsȱofȱtheseȱprohibitedȱactivitiesȱareȱnarrowȱ

andȱpermitȱ“educationalȱactivitiesȱevenȱwhenȱtheyȱaddressȱaȱsubjectȱthatȱmayȱbeȱunderȱ

considerationȱbyȱCongressȱorȱaȱstateȱorȱlocalȱlegislature”);ȱ

2.ȱgrantsȱtoȱindividualsȱandȱprivateȱfoundationsȱunlessȱtheȱgrantorȱorganizationȱ

exercisesȱ“expenditureȱresponsibility”ȱ(thisȱrequiresȱthatȱtheȱfoundationȱadoptȱ

proceduresȱdesignedȱtoȱassureȱthatȱtheȱgrantsȱareȱnotȱusedȱforȱprohibitedȱpurposesȱandȱ

 
5ȱI.R.C.ȱ§ȱ509(a).ȱ
6ȱId.ȱ
7ȱI.R.C.ȱChapterȱ42.ȱ
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thatȱaccountingȱandȱreportingȱproceduresȱareȱestablishedȱtoȱassureȱcomplianceȱwithȱtheȱ

rules);ȱandȱ

3.ȱanyȱgrantsȱforȱnonȬcharitableȱpurposes.ȱ

Asȱaȱresultȱofȱtheȱstringencyȱofȱtheȱlatterȱtwoȱrequirements,ȱmanyȱfoundationsȱhaveȱ

adoptedȱpoliciesȱrestrictingȱtheirȱgrantȬmakingȱtoȱpublicȱcharities.ȱFinally,ȱinȱadditionȱtoȱ

theseȱlimitations,ȱprivateȱfoundationsȱmustȱdistributeȱannuallyȱforȱtheirȱcharitableȱ

purposesȱanȱamountȱequalȱtoȱfiveȱpercentȱofȱtheirȱcapitalȱassets8ȱandȱcannotȱownȱbutȱaȱdeȱ

minimusȱamountȱinȱanyȱbusinessȱenterprise.9ȱ

DefinitionȱofȱPubliclyȱSupportedȱCharitiesȱ

Asȱnotedȱabove,ȱprivateȱfoundationsȱareȱdefinedȱbyȱexclusion,ȱnamelyȱallȱ

organizationsȱexemptȱfromȱtaxȱunderȱsectionȱ501(c)(3)otherȱthanȱthoseȱthatȱfallȱintoȱoneȱ

ofȱthreeȱcategories:ȱ(1)ȱpubliclyȱsupportedȱcharities;ȱ(2)ȱcharitiesȱthatȱrelyȱprimarilyȱforȱ

supportȱfromȱreceiptsȱfromȱrelatedȱservicesȱorȱactivities;ȱandȱ(3)ȱorganizationsȱthatȱ

supportȱpublicȱcharitiesȱthatȱqualifyȱunderȱtheȱfirstȱtwoȱcategories.10ȱInȱadditionȱtoȱ

churches,ȱschools,ȱandȱhospitals,ȱtheȱfirstȱcategoryȱincludesȱorganizationsȱthatȱreceiveȱatȱ

leastȱoneȱthirdȱofȱtheirȱsupportȱfromȱgifts,ȱgrantsȱandȱcontributionsȱfromȱotherȱpublicȱ

charities,ȱtheȱgovernment,ȱorȱindividualsȱandȱfoundations.ȱInȱdeterminingȱtheȱamountsȱ

thatȱqualifyȱtoȱmeetȱtheȱoneȬthirdȱtest,ȱgiftsȱfromȱindividualsȱandȱfoundationsȱareȱ

reducedȱsoȱthatȱtheyȱdoȱnotȱexceedȱtwoȱpercentȱofȱtotalȱsupport.ȱInȱaddition,ȱrevenueȱ

fromȱrelatedȱactivitiesȱisȱnotȱincludedȱinȱdeterminingȱcomplianceȱwithȱtheȱsupportȱtest.ȱ

Thisȱmeansȱthatȱaȱsmallȱgroupȱofȱcontributorsȱcan,ȱinȱfact,ȱprovideȱsufficientȱsupportȱforȱ

aȱcharityȱtoȱmeetȱtheȱoneȬthirdȱsupportȱtest.11ȱTheȱsecondȱcategoryȱofȱpubliclyȱsupportedȱ

charitiesȱareȱthoseȱthatȱreceiveȱatȱleastȱoneȬthirdȱofȱtheirȱsupportȱfromȱfeesȱfromȱrelatedȱ

serviceȱsuchȱasȱtuitionȱorȱmembershipȱcharges,ȱandȱnoȱmoreȱthanȱoneȬthirdȱfromȱ

                                                           
8ȱI.R.C.ȱ§ȱ4942.ȱ
9ȱI.R.C.ȱ§ȱ4943.ȱ
10ȱI.R.C.ȱ§ȱ509(a).ȱ
11ȱCharitiesȱthatȱareȱunableȱtoȱmeetȱtheȱoneȬthirdȱsupportȱtestȱmayȱnonethelessȱqualifyȱasȱpubliclyȱsupportedȱ
ifȱatȱleastȱtenȱpercentȱofȱtheirȱsupportȱisȱfromȱtheȱgeneralȱpublicȱandȱifȱtheyȱmeetȱaȱfactsȱandȱcircumstancesȱ
testȱthatȱrequiresȱthatȱthereȱbeȱaȱrepresentativeȱboard,ȱservicesȱandȱprogramsȱthatȱbenefitȱtheȱgeneralȱpublicȱ
andȱnoȱindividualsȱwhoȱcontrolȱtheȱorganization.ȱȱ
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investmentȱincome,ȱwhichȱincludesȱunrelatedȱbusinessȱincome.ȱTheȱfinalȱcategoryȱofȱ

organizationsȱthatȱareȱnotȱprivateȱfoundationsȱisȱcharitiesȱthatȱareȱorganizedȱandȱ

operatedȱtoȱsupportȱoneȱorȱmoreȱpublicȱcharitiesȱqualifyingȱunderȱtheȱfirstȱtwoȱtests.ȱ

Legislationȱpassedȱinȱ2006ȱamendedȱtheȱrequirementsȱforȱsupportingȱorganizationsȱsoȱ

that,ȱforȱallȱpracticalȱpurposes,ȱanȱorganizationȱcanȱqualifyȱonlyȱifȱitȱisȱcontrolledȱbyȱtheȱ

supportedȱpublicȱcharity.ȱ

ExemptȱOrganizationsȱOperatingȱ“Businesses”ȱ

TheȱInternalȱRevenueȱCodeȱalsoȱcontainsȱlimitationsȱonȱtaxȬexemptȱorganizationsȱ

thatȱoperateȱbusinessȱactivitiesȱthatȱdoȱnotȱcontributeȱimportantlyȱtoȱtheirȱexemptȱ

purposes.ȱAsȱnotedȱabove,ȱexemptionȱisȱnotȱavailableȱtoȱanȱorganizationȱtheȱprimaryȱ

purposeȱofȱwhichȱisȱtoȱoperateȱaȱbusiness;ȱandȱinȱaȱ1967ȱruling,ȱtheȱIRSȱheldȱthatȱ

publicationȱofȱaȱnewspaperȱwasȱnotȱaȱvalidȱexemptȱpurpose.ȱHowever,ȱoperationȱofȱaȱ

businessȱwillȱnotȱdisqualifyȱanȱorganizationȱsoȱlongȱasȱitȱactivelyȱcarriesȱonȱitsȱexemptȱ

activitiesȱandȱsoȱlongȱasȱcarryingȱonȱtheȱbusinessȱisȱnotȱitsȱprimaryȱpurpose.ȱAsȱ

describedȱbelow,ȱthisȱrulingȱhasȱbeenȱreferredȱtoȱasȱestablishingȱaȱ“commerciality”ȱ

doctrine,ȱappliedȱbyȱtheȱInternalȱRevenueȱServiceȱinȱsituationsȱinȱwhichȱthereȱisȱlittleȱorȱ

noȱactivityȱcarryingȱoutȱexemptȱpurposes.ȱUnderȱtheȱrulingsȱrelatingȱtoȱbusinessȱ

activities,ȱreligiousȱpublishingȱcompaniesȱareȱgenerallyȱentitledȱtoȱexemption,ȱalthoughȱ

theȱcourtsȱhaveȱhadȱdifficultyȱrationalizingȱtheȱresultȱinȱaȱnumberȱofȱcasesȱwhereȱtheȱ

publishingȱwasȱcarriedȱonȱbyȱaȱsingleȱfamilyȱunrelatedȱtoȱanyȱchurch,ȱor,ȱasȱdescribedȱ

below,ȱwasȱtooȱprofitable.ȱȱ

TheȱcourtȱdecisionsȱandȱTreasuryȱrulingsȱdealingȱspecificallyȱwithȱpublishingȱareȱ

describedȱinȱdetailȱbelow.ȱThereȱare,ȱhowever,ȱseveralȱcourtȱdecisionsȱupholdingȱtheȱ

exemptionȱofȱnonprofitȱorganizationsȱthatȱoperatedȱforȬprofitȬlikeȱactivitiesȱthatȱwouldȱ

serveȱasȱprecedentȱforȱnonprofitȱnewspapers.ȱInȱAidȱtoȱArtisans,ȱInc.ȱv.ȱCommissioner,ȱtheȱ

courtȱoverruledȱtheȱInternalȱRevenueȱService’sȱdenialȱofȱexemptionȱtoȱanȱorganizationȱ

thatȱprovidedȱtechnicalȱassistanceȱtoȱartisansȱinȱdevelopingȱcountriesȱinȱorderȱtoȱ

improveȱtheirȱabilityȱtoȱmarketȱproductsȱandȱincludedȱamongȱitsȱactivitiesȱtheȱpurchase,ȱ
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importȱandȱsaleȱofȱtheirȱhandicrafts.12ȱSimilarly,ȱtwoȱyearsȱlater,ȱinȱGoldsboroȱArtȱLeague,ȱ

Inc.ȱv.ȱCommissioner,ȱexemptionȱwasȱdeniedȱbyȱtheȱInternalȱRevenueȱServiceȱtoȱanȱ

organizationȱthatȱoperatedȱanȱartȱcenterȱinȱwhichȱitȱconductedȱartȱclasses,ȱsponsoredȱ

demonstrationsȱandȱoperatedȱaȱmuseum.13ȱItȱalsoȱoperatedȱtwoȱpublicȱartȱgalleriesȱinȱ

whichȱitȱactedȱasȱtheȱdealerȱforȱworksȱofȱlocalȱartists,ȱretainingȱaȱtwentyȱpercentȱ

commissionȱonȱsales.ȱTheȱInternalȱRevenueȱService’sȱdenialȱofȱexemptionȱwasȱmadeȱonȱ

theȱbasisȱthatȱtheȱorganizationȱwasȱoperatedȱinȱfurtheranceȱofȱaȱsubstantialȱcommercialȱ

purpose,ȱnamelyȱtheȱoperationȱofȱtheȱartȱgalleries;ȱthatȱtheseȱoperationsȱwereȱ

indistinguishableȱfromȱthoseȱofȱforȬprofitȱgalleries;ȱandȱthatȱitȱwasȱprovidingȱmoreȱthanȱ

incidentalȱprivateȱbenefitȱtoȱindividualȱartists.ȱTheȱTaxȱCourtȱoverruledȱtheȱInternalȱ

RevenueȱServiceȱandȱupheldȱtheȱexemption,ȱfindingȱthatȱtheȱeducationalȱactivitiesȱwereȱ

substantial,ȱandȱthatȱtheȱoperationȱofȱtheȱgalleriesȱwasȱsecondaryȱtoȱtheȱcarryingȱoutȱofȱ

theȱorganization’sȱpurposes.ȱȱ

ThereȱisȱnoȱprohibitionȱinȱtheȱInternalȱRevenueȱCodeȱagainstȱaȱnonprofitȱ

organizationȱconductingȱaȱbusinessȱthatȱisȱotherȱthanȱasȱitsȱprimaryȱpurpose.ȱHowever,ȱ

althoughȱeligibleȱforȱtaxȱexemption,ȱtheȱorganizationȱmustȱpayȱincomeȱtaxȱonȱincomeȱ

generatedȱfromȱanyȱbusinessȱactivityȱitȱcarriesȱonȱregularlyȱifȱthatȱactivityȱisȱȈunrelatedȈȱ

toȱtheȱcarryingȱoutȱofȱitsȱexemptȱpurposes.ȱTheȱtaxȱisȱonȱ“unrelated”ȱbusinessȱincomeȱ

andȱitȱappliesȱtoȱadvertisingȱincomeȱreceivedȱbyȱcharitiesȱthatȱpublishȱmagazines,ȱ

newsletters,ȱstudentȱnewspapersȱandȱscholarlyȱjournals.ȱSpecialȱrulesȱpermitȱ

aggregationȱofȱtotalȱincomeȱsoȱthatȱnoȱtaxȱisȱimposedȱifȱincomeȱfromȱallȱsourcesȱresultsȱ

inȱaȱloss,ȱevenȱthoughȱtheȱadvertisingȱincome,ȱbyȱitself,ȱwouldȱshowȱaȱprofit.14ȱȱ

Theȱdefinitionȱofȱadvertisingȱonȱtheȱair,ȱbutȱnotȱinȱprintȱjournalsȱandȱinternet,ȱwasȱ

modifiedȱwhenȱCongressȱamendedȱtheȱInternalȱRevenueȱCodeȱinȱ1997ȱtoȱdefineȱaȱ

categoryȱofȱexemptȱorganizationȱincomeȱdenominatedȱ“qualifiedȱsponsorshipȱincome”ȱ

thatȱwouldȱnotȱbeȱconsideredȱunrelatedȱbusinessȱincome.15ȱItȱincludesȱamountsȱthatȱareȱ

                                                           
12ȱAidȱtoȱArtisans,ȱInc.ȱv.ȱComm’r,ȱ71ȱT.C.ȱ202ȱ(1978).ȱ
13ȱGoldsboroȱArtȱLeague,ȱInc.ȱv.ȱComm’r,ȱ75ȱT.C.ȱ337ȱ(1980).ȱ
14ȱI.R.C.ȱ§ȱ513.ȱ
15ȱI.R.C.ȱ§ȱ501(i).ȱ
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acknowledgedȱasȱcontributionsȱorȱsupportȱthatȱcontainsȱtheȱlocations,ȱphoneȱnumbersȱ

andȱinternetȱaddressesȱofȱtheȱcontributor,ȱbutȱnotȱpriceȱinformationȱorȱotherȱindicationȱ

ofȱsavingsȱorȱvalues.ȱToȱqualify,ȱtheseȱpaymentsȱmayȱnotȱcontainȱqualitativeȱorȱ

comparativeȱdescriptionsȱofȱtheȱdonor’sȱproducts,ȱservices,ȱfacilitiesȱorȱcompany.ȱTheyȱ

mayȱreciteȱvalueȬneutralȱdescriptionsȱofȱaȱproductȱlineȱorȱbrand,ȱbutȱnotȱanȱinducementȱ

toȱpurchase.ȱExamplesȱareȱfoundȱinȱtheȱacknowledgementsȱofȱsupportȱonȱNationalȱ

PublicȱRadioȱandȱpublicȱtelevisionȱstations.ȱ

AȱbillȱintroducedȱinȱtheȱCongressȱinȱ2009ȱwouldȱgrantȱexemptionȱtoȱqualifiedȱ

newspaperȱcorporationsȱasȱaȱsubsetȱofȱorganizationsȱwithȱeducationalȱpurposesȱandȱ

wouldȱexemptȱaȱcertainȱamountȱofȱadvertisingȱincome.ȱHowever,ȱgivenȱtheȱfactȱthatȱtheȱ

failureȱofȱnewspapersȱisȱattributedȱinȱlargeȱpartȱtoȱaȱdeclineȱinȱadvertisingȱincome,ȱitȱisȱ

unclearȱwhatȱtheȱvalueȱofȱsuchȱanȱexemptionȱwouldȱbe.16ȱInȱhisȱpaper,ȱ“Financingȱtheȱ

AmericanȱNewspaperȱinȱtheȱTwentyȬFirstȱCentury,”ȱSchmalbeckȱpointsȱoutȱthatȱtheȱ

unrelatedȱbusinessȱincomeȱtaxȱwouldȱprobablyȱnotȱbeȱaȱproblemȱforȱmostȱnewspapers.ȱ

Theȱreasonȱisȱthat,ȱbecauseȱitȱisȱaȱtaxȱonȱincome,ȱitȱisȱsubjectȱtoȱdeductionsȱforȱtheȱ

reasonableȱexpensesȱofȱoperatingȱaȱbusiness,ȱandȱtheȱrationaleȱforȱoperatingȱaȱ

newspaperȱasȱaȱnonprofitȱorganizationȱisȱthatȱitsȱexpensesȱwillȱordinarilyȱequalȱorȱ

exceedȱitsȱtotalȱrevenue,ȱsuchȱthatȱtheyȱwouldȱlikelyȱexceedȱitsȱadvertisingȱrevenue.17ȱȱ

Finally,ȱthereȱisȱanȱimportantȱresidualȱissueȱthatȱanyȱexemptȱorganizationȱwithȱ

unrelatedȱbusinessȱincomeȱmustȱface,ȱnamely,ȱwhetherȱtheȱunrelatedȱactivityȱisȱsoȱlargeȱ

thatȱitȱoverwhelmsȱtheȱexemptȱpurposeȱactivity.ȱSomeȱcommentatorsȱreferȱtoȱaȱ

“commerciality”ȱdoctrine,ȱcitingȱaȱsectionȱofȱtheȱTreasuryȱRegulationsȱthatȱprovidesȱthatȱ

exemptionȱisȱnotȱavailableȱtoȱanȱorganizationȱ“ifȱmoreȱthanȱanȱinsubstantialȱpartȱofȱitsȱ

activitiesȱisȱnotȱinȱfurtheranceȱofȱanȱexemptȱpurpose.”ȱHowever,ȱthereȱisȱnoȱprecedentȱ

definingȱ“insubstantial”;ȱandȱalthoughȱsomeȱauthoritiesȱcautionȱlossȱofȱexemptionȱwhereȱ

unrelatedȱbusinessȱincomeȱisȱdecidedlyȱlargerȱthanȱexemptȱincomeȱorȱsupport,ȱaȱbetterȱ

                                                           
16ȱNewspaperȱRevitalizationȱAct,ȱS.L.C.,ȱ111thȱCong.ȱ(2009).ȱ
17ȱRichardȱSchmalbeck,ȱ“FinancingȱtheȱAmericanȱNewspaperȱinȱtheȱTwentyȬFirstȱCentury,”ȱpaperȱpresentedȱ
atȱtheȱDukeȱConferenceȱonȱNonprofitȱMedia,ȱMayȱ4Ȭ5,ȱ2009,ȱ
http://www.pubpol.duke.edu/nonprofitmedia/documents/DWC_Conference_Report.pdf.ȱ

http://www.pubpol.duke.edu/nonprofit
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viewȱlooksȱtoȱtheȱscopeȱofȱtheȱactivities,ȱsoȱthatȱaȱsuccessfulȱunrelatedȱbusinessȱventureȱ

willȱnotȱresultȱinȱlossȱofȱexemptionȱifȱtheȱscopeȱofȱtheȱrelatedȱactivitiesȱisȱlargerȱthanȱtheȱ

unrelatedȱones,ȱmeasuredȱbyȱtheȱrelativeȱsizeȱofȱstaff,ȱprogramsȱandȱoutreachȱofȱtheȱ

exemptȱorganization.ȱ

JointȱVenturesȱofȱNonprofitsȱandȱForȬProfitsȱ

DuringȱtheȱpastȱtenȱyearsȱCongressȱandȱtheȱInternalȱRevenueȱServiceȱhaveȱbeenȱ

concernedȱwithȱtheȱextentȱtoȱwhichȱnonprofitȱorganizationsȱhaveȱenteredȱintoȱjointȱ

venturesȱwithȱforȬprofitȱentities,ȱwithȱtheȱrulesȱstillȱbeingȱformulated.ȱInȱtheȱleadingȱ

case,ȱPlumsteadȱTheatreȱSociety,ȱInc.ȱv.ȱCommissioner,ȱdecidedȱinȱ1980,ȱtheȱTaxȱCourtȱ

overruledȱtheȱrevocationȱofȱexemptionȱofȱtheȱtheatreȱsocietyȱwhich,ȱinȱorderȱtoȱraiseȱ

fundsȱtoȱproduceȱaȱplay,ȱhadȱformedȱaȱlimitedȱpartnershipȱofȱwhichȱitȱwasȱtheȱgeneralȱ

partnerȱandȱthenȱsoldȱlimitedȱpartnershipȱinterestsȱtoȱindividualȱinvestors.18ȱTheȱcourtȱ

heldȱthatȱtheȱfactȱthatȱtheȱorganizationȱenteredȱintoȱaȱpartnershipȱwasȱnotȱbyȱitselfȱcauseȱ

forȱrevocationȱofȱexemption.ȱItȱdidȱnotȱcauseȱtheȱorganizationȱtoȱbeȱoperatedȱforȱaȱ

privateȱpurpose.ȱRatherȱtheȱarrangementȱwasȱonlyȱoneȱofȱPlumstead’sȱactivities,ȱitȱ

controlledȱtheȱpartnershipȱandȱnoneȱofȱtheȱlimitedȱpartnersȱwasȱanȱofficerȱorȱdirectorȱofȱ

theȱorganization.ȱTheȱrationaleȱinȱPlumsteadȱremainsȱtheȱbasisȱforȱdeterminationsȱbyȱtheȱ

InternalȱRevenueȱServiceȱinȱregardȱtoȱjointȱventuresȱbetweenȱnonprofitȱandȱforȬprofitȱ

entities.ȱItȱprovidesȱaȱblueȱprintȱforȱorganizationsȱwishingȱtoȱenterȱaȱsafeȱjointȱventure,ȱ

namelyȱthatȱtheȱorganizationȱretainsȱcontrolȱofȱtheȱventureȱandȱthatȱtheȱpurposesȱofȱtheȱ

ventureȱareȱexemptȱandȱnotȱforȱprivateȱbenefit.ȱUnlessȱtheȱcaseȱisȱsubsequentlyȱ

overruled,ȱitȱwouldȱaccordinglyȱbeȱcontrollingȱshouldȱaȱnonprofitȱnewspaperȱthatȱcouldȱ

qualifyȱforȱexemptionȱenterȱintoȱaȱjointȱventureȱwithȱforȬprofitȱpartners.ȱȱ

OrganizationsȱExemptȱunderȱSectionȱ501(c)(4)ȱ

Thereȱisȱaȱcategoryȱofȱexemptȱorganizationsȱthatȱareȱformedȱforȱcharitable,ȱ

educationalȱpurposes,ȱbutȱdoȱnotȱqualifyȱforȱexemptionȱunderȱsectionȱ501(c)(3)ȱbecauseȱ

theirȱprincipalȱactivityȱisȱlobbyingȱorȱtheirȱlobbyingȱactivitiesȱwillȱbeȱlargerȱthanȱthoseȱ

                                                           
18ȱPlumsteadȱTheatreȱSoc’y,ȱInc.ȱv.ȱComm’r.,ȱ74ȱT.C.ȱ1324ȱ(1980).ȱ
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permittedȱunderȱsectionȱ501(c)(3).ȱTheseȱorganizationsȱcanȱqualifyȱforȱexemptionȱfromȱ

incomeȱtaxȱunderȱsectionȱ501(c)(4).ȱTheyȱmustȱbeȱoperatedȱexclusivelyȱforȱtheȱpromotionȱ

ofȱsocialȱwelfareȱandȱtheirȱnetȱearningsȱmustȱbeȱdevotedȱexclusivelyȱtoȱcharitableȱ

educationalȱorȱrecreationalȱpurposes.ȱTheseȱorganizationsȱareȱsubjectȱtoȱtheȱprohibitionsȱ

againstȱprovidingȱexcessȱbenefitsȱandȱwillȱbeȱtaxedȱonȱunrelatedȱbusinessȱincomeȱinȱtheȱ

sameȱmannerȱasȱorganizationsȱexemptȱunderȱsectionȱ501(c)(3).ȱTheyȱmayȱlobbyȱwithoutȱ

limitȱandȱmayȱparticipateȱinȱpoliticalȱcampaignsȱtoȱaȱlimitedȱdegree.ȱTheyȱareȱnotȱ

eligibleȱtoȱreceiveȱcontributionsȱthatȱareȱdeductibleȱbyȱtheirȱdonorsȱandȱareȱeligibleȱtoȱ

receiveȱgrantsȱfromȱfoundationsȱonlyȱifȱtheȱfoundationsȱrequireȱstrictȱcomplianceȱwithȱ

rulesȱdesignedȱtoȱassureȱthatȱtheȱfundsȱwillȱbeȱusedȱexclusivelyȱforȱexemptȱcharitableȱ

purposes.ȱ

2.ȱTREASURYȱANDȱIRSȱRULINGSȱDIRECTLYȱRELATINGȱTOȱPUBLISHINGȱ

ANDȱJOURNALISMȱ

SupplementingȱtheȱrulesȱdescribedȱinȱtheȱfirstȱsectionȱthatȱareȱfoundȱinȱtheȱInternalȱ

RevenueȱCodeȱandȱTreasuryȱRegulations,ȱthereȱareȱthreeȱotherȱsourcesȱofȱprecedentthatȱ

interpretȱtheȱCodeȱandȱȱRegulations:ȱ(1)ȱRevenueȱRulings,ȱissuedȱbyȱtheȱServiceȱtoȱ

provideȱguidanceȱonȱcertainȱissuesȱofȱgeneralȱapplication;ȱ(2)ȱCourtȱdecisionsȱ

interpretingȱtheseȱrulings;ȱandȱ(3)ȱPrivateȱLetterȱRulings,ȱwhichȱareȱdecisionsȱmadeȱatȱ

theȱnationalȱofficeȱofȱtheȱInternalȱRevenueȱServiceȱ(IRS)ȱofȱindividualȱcasesȱthatȱareȱ

availableȱtoȱtheȱpublicȱinȱredactedȱform.ȱPrivateȱLetterȱRulingsȱareȱforȱinformationalȱ

purposesȱbutȱmayȱbeȱreliedȱonȱasȱlegalȱprecedentȱonlyȱbyȱtheȱpartiesȱtoȱwhomȱtheyȱareȱ

issued.ȱHowever,ȱtheyȱdoȱprovideȱinsightȱintoȱtheȱrationaleȱusedȱbyȱIRSȱagentsȱinȱ

specificȱinstancesȱandȱthusȱimportantȱinformalȱguidanceȱwhenȱthereȱisȱnoȱofficialȱ

guidanceȱfromȱtheȱIRSȱonȱaȱparticularȱmatter.ȱȱ

ThisȱsectionȱcontainsȱaȱdescriptionȱofȱtheȱIRSȱrulingsȱandȱcourtȱdecisionsȱthatȱ

specificallyȱdealsȱwithȱpublishingȱandȱjournalism,ȱfirstȱsettingȱforthȱtheȱparametersȱforȱ

organizationsȱwithȱ“educational”ȱpurposes,ȱandȱthenȱdescribingȱtheȱseminalȱ1967ȱ

RevenueȱRulingȱ67Ȭ4ȱthatȱdealtȱdirectlyȱwithȱtheȱquestionȱofȱwhetherȱexemptionȱcouldȱ
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beȱgrantedȱtoȱanȱorganizationȱengagedȱinȱpublishingȱasȱitsȱprimaryȱactivity,ȱasȱwellȱasȱ

theȱsubsequentȱdecisionsȱapplyingȱthisȱrulingȱtoȱspecificȱsituations.ȱTheȱfirstȱsetȱofȱtheseȱ

rulingsȱdescribesȱcourtȱdecisionsȱandȱIRSȱrulingsȱinȱwhichȱpublishingȱactivitiesȱwereȱ

heldȱtoȱqualifyȱforȱexemption,ȱwhileȱtheȱsubsequentȱsetȱdescribesȱcasesȱandȱrulingsȱinȱ

whichȱexemptionȱwasȱdenied.ȱȱ

RulingsȱandȱCasesȱDefiningȱ“Educational”ȱPurposesȱ

TheȱTreasuryȱRegulationsȱdefineȱeducationalȱpurposesȱasȱtheȱinstructionȱorȱtrainingȱ

ofȱindividualsȱforȱtheȱpurposeȱofȱimprovingȱorȱdevelopingȱtheirȱcapabilitiesȱorȱtheȱ

instructionȱofȱtheȱpublicȱonȱsubjectsȱusefulȱtoȱindividualsȱandȱbeneficialȱtoȱtheȱ

community.19ȱȱ

Thereȱareȱalsoȱaȱnumberȱofȱrulingsȱholdingȱthatȱpublishingȱtheȱresultsȱofȱ

investigationsȱandȱanalysesȱareȱpermittedȱactivitiesȱforȱeducationalȱorganizations.ȱTheȱ

earliest,ȱissuedȱinȱ1966,ȱheldȱthatȱdisseminationȱofȱpublicationsȱdescribingȱaȱparticularȱ

methodȱofȱpainlessȱchildbirthȱfurtheredȱanȱeducationalȱpurpose.20ȱInȱ1968,ȱtheȱInternalȱ

RevenueȱServiceȱheldȱthatȱpublicationȱofȱtheȱresultsȱofȱinvestigationsȱandȱresearchȱonȱ

discriminationȱagainstȱminorityȱgroupsȱalsoȱfurtheredȱanȱeducationalȱpurpose.21ȱAȱ

similarȱrulingȱinȱ1974ȱappliedȱtoȱdisseminationȱofȱresultsȱofȱinvestigationsȱandȱresearchȱ

onȱsexȱdiscriminationȱinȱemployment.22ȱFromȱ1974,ȱmostȱimportantly,ȱrulingsȱaffirmedȱ

thatȱpublicationȱofȱtheȱresultsȱofȱinvestigationsȱandȱanalysesȱofȱtheȱpoliciesȱandȱpracticesȱ

ofȱnewspapersȱforȱtheȱpurposeȱofȱachievingȱhigherȱstandardsȱinȱjournalismȱfurthersȱanȱ

educationalȱpurpose.ȱ

TheȱTreasuryȱRegulationsȱalsoȱspecifyȱthatȱanȱorganizationȱmayȱbeȱeducationalȱevenȱ

thoughȱitȱadvocatesȱaȱparticularȱpositionȱorȱviewpoint,ȱsoȱlongȱasȱitȱpresentsȱaȱ

sufficientlyȱfullȱandȱfairȱexpositionȱofȱtheȱfactsȱtoȱpermitȱtheȱpublicȱtoȱformȱanȱ

independentȱopinionȱorȱconclusion.ȱOrganizationsȱwhoseȱpurposeȱincludesȱadvocacyȱ

areȱthusȱsubjectȱtoȱanȱadditionalȱtestȱtoȱdetermineȱqualificationȱforȱexemption.ȱHowever,ȱ
                                                           
19ȱTreas.ȱReg.ȱ§ȱ1.501(c)(3)Ȭ1(d)(3).ȱ
20ȱRev.ȱRul.ȱ66Ȭ255,ȱ1966Ȭ2ȱC.B.ȱ210.ȱ
21ȱRev.ȱRul.ȱ68Ȭ438,ȱ1968Ȭ2ȱC.B.ȱ209.ȱ
22ȱRev.ȱRul.ȱ74Ȭ615,ȱ1974Ȭ2ȱC.B.ȱ165.ȱ
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theȱtestȱwasȱheldȱtoȱbeȱunconstitutionalȱinȱaȱ1980ȱdecisionȱofȱtheȱU.S.ȱCourtȱofȱAppealsȱ

forȱtheȱDistrictȱofȱColumbia.23ȱTheȱcourtȱheldȱthatȱthatȱtheȱ“fullȱandȱfairȱexposition”ȱtestȱ

wasȱinȱviolationȱofȱtheȱrightȱofȱfreeȱspeechȱonȱtheȱgroundsȱthatȱitȱwasȱexcessivelyȱvagueȱ

inȱthatȱ(1)ȱitȱdidȱnotȱclearlyȱindicateȱwhichȱorganizationsȱwouldȱbeȱadvocacyȱgroupsȱandȱ

thereforeȱsubjectȱtoȱtheȱtest,ȱandȱ(2)ȱitȱdidȱnotȱarticulateȱtheȱrequirementsȱforȱtheȱtest.ȱTheȱ

caseȱinvolvedȱtheȱapplicationȱforȱexemptionȱofȱBigȱMamaȱRag,ȱInc.,ȱanȱorganizationȱwithȱ

aȱfeministȱpurposeȱthat,ȱamongȱitsȱotherȱactivitiesȱpromotingȱwomen’sȱrights,ȱpublishedȱ

aȱmonthlyȱnewspaperȱwithȱitemsȱofȱinterestȱtoȱwomen.ȱȱ

Inȱitsȱopinionȱtheȱcourtȱprovidedȱanȱimportantȱrationaleȱforȱgrantingȱexemptionȱtoȱ

newspapersȱthatȱotherwiseȱmetȱtheȱrequirementsȱforȱsuchȱstatus,ȱwhenȱitȱstatedȱthatȱtheȱ

purposeȱofȱtheȱFirstȱAmendmentȱwasȱinȱpartȱtoȱprohibitȱtaxesȱonȱknowledgeȱthatȱwouldȱ

“limitȱtheȱcirculationȱofȱnewspapersȱandȱthereforeȱtheȱpublic’sȱopportunityȱtoȱacquireȱ

informationȱaboutȱgovernmentalȱaffairs.”24ȱInȱhisȱpaper,ȱ“CanȱtheȱThirdȱSectorȱSaveȱtheȱ

FourthȱEstate?ȱNonprofitȱOwnershipȱofȱDailyȱNewspapers,”ȱHanlonȱsuggestsȱthatȱthisȱ

languageȱprovidesȱ“...ȱreasonȱtoȱbelieveȱthatȱtheȱIRSȱwouldȱbeȱwaryȱofȱquestioningȱaȱ

newspaper’sȱtaxableȱstatusȱbasedȱonȱitsȱeditorialȱpositions.”25ȱȱ

SubsequentȱtoȱtheȱdecisionȱinȱBigȱMamaȱRag,ȱtheȱInternalȱRevenueȱServiceȱissuedȱaȱ

RevenueȱProcedureȱinȱwhichȱitȱformulatedȱaȱ“methodologyȱtest”ȱtoȱdetermineȱwhetherȱ

anȱadvocacyȱorganizationȱqualifiedȱasȱeducational.26ȱInȱdescribingȱtheȱtest,ȱtheȱServiceȱ

statedȱthatȱitȱwouldȱrenderȱnoȱjudgmentȱasȱtoȱtheȱviewpointȱorȱpositionȱofȱanȱadvocacyȱ

organizationȱseekingȱexemptionȱasȱeducational,ȱbutȱratherȱwouldȱlookȱtoȱtheȱmethodȱitȱ

usedȱtoȱdevelopȱandȱpresentȱitsȱviews;ȱifȱitȱfailedȱtoȱprovideȱaȱfactualȱfoundationȱforȱtheȱ

viewpointȱorȱpositionȱbeingȱadvocatedȱorȱfailedȱtoȱprovideȱaȱdevelopmentȱfromȱtheȱ

relevantȱfactsȱthatȱwouldȱmateriallyȱaidȱaȱlistenerȱorȱreaderȱinȱaȱlearningȱprocess,ȱitȱ

wouldȱnotȱbeȱconsideredȱeducational.ȱAlthoughȱitȱwasȱanticipatedȱthatȱtheȱpublicationȱ

ofȱthisȱtestȱwouldȱhaveȱsettledȱmostȱcontroversiesȱoverȱtheȱdefinitionȱofȱeducationȱforȱ
                                                           
23ȱBigȱMamaȱRag,ȱInc.ȱv.ȱU.S.,ȱ631ȱF.2dȱ1031,ȱ1034ȱ(D.C.ȱCir.ȱ1980).ȱ
24ȱId.ȱ
25ȱSethȱHanlon,ȱCanȱtheȱThirdȱSectorȱSaveȱtheȱFourthȱEstate?ȱNonprofitȱOwnershipȱofȱDailyȱNewspapers,ȱ
unpublishedȱpaper,ȱcopyȱwithȱauthor.ȱ
26ȱRev.ȱProc.ȱ86Ȭ43,ȱ1986Ȭ2ȱC.B.ȱ792.ȱ
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advocacyȱorganizations,ȱinȱtheȱ1990sȱthereȱwereȱtwoȱreportedȱinstancesȱofȱtheȱInternalȱ

RevenueȱServiceȱquestioningȱtheȱexemptionȱofȱorganizationsȱsupportingȱgaysȱandȱ

lesbians.ȱInȱbothȱcases,ȱhowever,ȱtheȱServiceȱrevisedȱitsȱinitialȱposition,ȱstatingȱthatȱitȱwasȱ

relyingȱonȱtheȱmethodologyȱtest.27ȱȱ

PrecedentsȱUpholdingȱExemptionȱforȱNonprofitȱPublishersȱ

Theȱquestionȱofȱwhetherȱpublishingȱnewspapersȱandȱmagazinesȱisȱanȱexemptȱ

purposeȱhasȱbeenȱcontroversialȱwithinȱtheȱInternalȱRevenueȱService,ȱandȱtheȱcourtsȱhaveȱ

alsoȱbeenȱinȱdisagreementȱasȱtoȱwhetherȱaȱparticularȱorganizationȱwasȱeligibleȱforȱ

exemption.ȱThisȱhasȱbeenȱnotablyȱtheȱcaseȱforȱreligiousȱorganizationsȱandȱindependentȱ

nonprofitsȱthatȱpublishȱreligiousȱmaterials.ȱInȱ1967,ȱtheȱInternalȱRevenueȱServiceȱissuedȱ

RevenueȱRulingȱ67Ȭ4ȱinȱwhichȱitȱoutlinedȱfourȱcriteriaȱthatȱanȱorganizationȱengagedȱinȱ

publishingȱmustȱmeetȱinȱorderȱtoȱqualifyȱforȱexemption:ȱ

1.ȱtheȱcontentȱofȱtheȱpublicationȱisȱeducational;ȱ

2.ȱtheȱpreparationȱofȱtheȱmaterialȱfollowsȱmethodsȱgenerallyȱacceptedȱasȱeducationalȱ

inȱcharacter;ȱ

3.ȱtheȱdistributionȱofȱtheȱmaterialsȱisȱnecessaryȱorȱvaluableȱinȱachievingȱtheȱ

organization’sȱexemptȱpurpose;ȱandȱ

4.ȱtheȱmannerȱinȱwhichȱtheȱdistributionȱisȱaccomplishedȱisȱdistinguishableȱfromȱ

ordinaryȱcommercialȱpublishingȱpractices.ȱȱ

ȱInȱtheȱruling,ȱtheȱServiceȱheldȱthatȱanȱorganizationȱformedȱforȱtheȱpurposesȱofȱ

encouragingȱbasicȱresearchȱinȱspecificȱtypesȱofȱphysicalȱandȱmentalȱdisorders,ȱandȱ

disseminatingȱeducationalȱinformationȱaboutȱsuchȱdisordersȱbyȱpublicationȱofȱaȱjournalȱ

containingȱcurrentȱtechnicalȱliteratureȱrelatingȱtoȱthoseȱdisordersȱmayȱqualifyȱforȱ

exemptionȱbutȱonlyȱifȱitȱmetȱtheȱfourȱcriteriaȱsetȱforthȱinȱtheȱruling.ȱȱ

InȱMayȱofȱ1982,ȱtheȱInternalȱRevenueȱServiceȱpublishedȱaȱGeneralȱCounselȱ

Memorandumȱinȱwhichȱitȱattemptedȱtoȱclarifyȱtheȱfourthȱfactorȱinȱtheȱ1967ȱRevenueȱ

                                                           
27ȱFredȱStokeld,ȱ“IRSȱLetterȱtoȱYouthȱGroupȱRaisesȱConcernsȱinȱGayȱCommunity,”ȱ76ȱTaxȱNotesȱ324ȱ(Julyȱ
21,1997);ȱFredȱStokheld,ȱ“LesbianȱGroupȱGetsȱExemptȱStatusȱAfterȱFlapȱwithȱIRS”,ȱ79ȱTaxȱNotesȱ817ȱ(Mayȱ
18,ȱ1998).ȱ
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Ruling,ȱnamelyȱthatȱtheȱmannerȱinȱwhichȱdistributionȱofȱaȱnewspaperȱisȱaccomplishedȱ

byȱanȱexemptȱorganizationȱwouldȱhaveȱtoȱbeȱdistinguishableȱfromȱordinaryȱcommercialȱ

publishingȱpractices.28ȱTheȱmemorandumȱsetȱforthȱfiveȱfactorsȱthatȱwouldȱbeȱusedȱtoȱ

determineȱwhetherȱanȱorganizationȱmetȱtheȱfourthȱcriteria,ȱstatingȱthatȱactivitiesȱthatȱ

indicateȱcommercialityȱinclude:ȱȱ

1.ȱifȱtheȱorganization’sȱonlyȱactivityȱwasȱpublishingȱandȱitȱusedȱstandardȱcommercialȱ

techniquesȱthatȱgeneratedȱongoingȱprofits;ȱ

2.ȱifȱitȱpricedȱmaterialsȱcompetitivelyȱwithȱotherȱcommercialȱpublications,ȱorȱtoȱ

returnȱaȱprofit;ȱ

3.ȱifȱitȱconductedȱtheȱbusinessȱinȱaȱmannerȱinȱwhichȱallȱparticipantsȱexpectedȱtoȱ

receiveȱaȱmonetaryȱreturn;ȱ

4.ȱifȱitȱpublishedȱitsȱmaterialsȱalmostȱexclusivelyȱforȱsaleȱwithȱonlyȱaȱdeȱminimisȱ

amountȱofȱmaterialȱdonatedȱtoȱcharity;ȱandȱȱ

5.ȱifȱitȱcreatedȱorȱaccumulatedȱlargeȱprofitsȱandȱifȱtheȱaccumulationȱofȱprofitsȱfromȱ

salesȱactivitiesȱwasȱgreatlyȱinȱexcessȱofȱamountsȱexpendedȱforȱeducationalȱpurposes.ȱ

RevenueȱRulingȱ68Ȭ306,ȱissuedȱafterȱRevenueȱRulingȱ67Ȭ4,ȱemploysȱsimilarȱ

reasoning,ȱalthoughȱitȱdoesȱnotȱciteȱRevenueȱRulingȱ67Ȭ4.29ȱHereȱtheȱInternalȱRevenueȱ

Serviceȱheldȱthatȱaȱnonprofitȱcorporationȱformedȱtoȱpublishȱandȱdistributeȱaȱmonthlyȱ

newspaperȱcarryingȱregionalȱchurchȱnewsȱofȱinterdenominationalȱinterestȱwasȱentitledȱ

toȱexemptionȱbecauseȱitȱservedȱtheȱcharitableȱpurposeȱofȱadvancingȱreligionȱbyȱ

facilitatingȱcommunicationȱbetweenȱchurchesȱandȱtheirȱmembers;ȱitȱwasȱnotȱoperatedȱinȱ

anȱordinaryȱcommercialȱmanner;ȱandȱitsȱrevenueȱfromȱsubscriptionȱsalesȱandȱ

advertizingȱdidȱnotȱcoverȱallȱofȱitsȱcosts.ȱȱ

RevenueȱRulingȱ66Ȭ47,ȱinȱwhichȱaȱpublishingȱventureȱwasȱapproved,ȱalthoughȱitȱ

precededȱRevenueȱRulingȱ67Ȭ4,ȱprovidedȱaȱforetasteȱofȱtheȱsubsequentȱruling.30ȱTheȱ

organizationȱinvolvedȱinȱRevenueȱRulingȱ66Ȭ47ȱwasȱformedȱtoȱdistributeȱfreeȱofȱchargeȱ

abstractsȱofȱscientificȱandȱmedicalȱliteratureȱpublishedȱgloballyȱthatȱitȱwouldȱsurvey.ȱInȱ

                                                           
28ȱGen.ȱCouns.ȱMem.ȱ38,845ȱ(Mayȱ4,ȱ1982).ȱ
29ȱRev.ȱRul.ȱ68Ȭ306,ȱ1968Ȭ1ȱC.B.ȱ257;ȱRev.ȱRul.ȱ67Ȭ4,ȱ1967Ȭ1ȱC.B.ȱ121.ȱ
30ȱRev.ȱRul.ȱ66Ȭ47,ȱ1966Ȭ1ȱC.B.ȱ149;ȱRev.ȱRul.ȱ67Ȭ4,ȱ1967Ȭ1ȱC.B.ȱ121.ȱ
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rulingȱthatȱtheȱorganizationȱwasȱentitledȱtoȱexemption,ȱtheȱInternalȱRevenueȱServiceȱ

emphasizedȱthatȱtheȱactivityȱwasȱscientificȱandȱeducationalȱinȱnature,ȱthatȱitȱwouldȱbeȱ

distributingȱtheȱabstractsȱfreeȱofȱchargeȱandȱthatȱitsȱsupportȱwouldȱbeȱcomingȱfromȱ

contributionsȱandȱgovernmentȱgrants.ȱ

Theȱ1967ȱRulingȱandȱtheȱGeneralȱCounselȱMemorandumȱthatȱattemptedȱtoȱclarifyȱitȱ

provideȱtoday’sȱbasicȱstandardȱforȱanyȱorganizationȱwithȱpublishingȱasȱitsȱprimaryȱ

purpose.ȱSubsequentȱtoȱtheirȱpromulgation,ȱoneȱCourtȱdecisionȱandȱtwoȱPrivateȱLetterȱ

Rulingsȱhaveȱreliedȱonȱthisȱstandardȱtoȱfindȱwhetherȱaȱparticularȱorganizationȱwasȱ

entitledȱtoȱexemption.ȱTheȱCourtȱdecision,ȱPresbyterianȱandȱReformedȱPublishingȱCompanyȱ

v.ȱCommissionerȱofȱInternalȱRevenue,ȱdealtȱwithȱaȱreligiousȱpublishingȱhouseȱthatȱhadȱ

increasedȱprofitsȱdueȱtoȱanȱunexpectedȱincreaseȱinȱtheȱpopularityȱofȱoneȱofȱitsȱauthorsȱ

andȱhadȱbeenȱaccumulatingȱtheȱprofitsȱforȱphysicalȱexpansion.31ȱTheȱCourtȱheldȱthatȱanȱ

unexpectedȱfluctuationȱinȱexpectedȱprofitsȱwasȱnotȱgroundsȱforȱlossȱofȱtaxȱexemptionȱasȱ

aȱviolationȱofȱtheȱfourthȱrequirementȱthatȱtheȱoperationȱmustȱbeȱdistinguishableȱfromȱ

ordinaryȱcommercialȱpublishing.ȱȱ

TheȱfirstȱPrivateȱLetterȱRulingȱthatȱreliedȱonȱRevenueȱRulingȱ67Ȭ4ȱtoȱupholdȱ

exemptionȱwasȱissuedȱinȱ1983.32ȱThisȱrulingȱheldȱthatȱaȱnonprofitȱcorporationȱformedȱtoȱ

eliminateȱprejudiceȱandȱdiscriminationȱandȱtoȱdefendȱhumanȱandȱcivilȱrightsȱshouldȱnotȱ

beȱdeniedȱexemptionȱforȱpublishingȱaȱjournalȱofȱacademicȱpapersȱandȱproducingȱ

programsȱdistributedȱwithoutȱcostȱtoȱlocalȱradioȱstations.ȱInȱanalyzingȱtheȱfourthȱ

requirement,ȱitȱheldȱthatȱtheȱemphasisȱshouldȱbeȱonȱ“commercial”ȱnotȱ“distribution.”ȱ

Withȱthatȱperspective,ȱtheȱrelevantȱfactsȱforȱitȱtoȱconsiderȱwouldȱincludeȱwhetherȱtheȱ

publicationȱwasȱintendedȱtoȱgenerateȱaȱprofit;ȱtheȱexistenceȱofȱaccumulationȱofȱlargeȱ

profits;ȱandȱwhetherȱtheȱmaterialsȱwereȱpublishedȱexclusivelyȱforȱsale.ȱȱ

Inȱtheȱsecondȱofȱtheȱtwoȱprivateȱletterȱrulings,ȱissuedȱinȱ1987,ȱtheȱIRSȱheldȱthatȱaȱ

magazineȱpublishedȱbyȱanȱorganizationȱdedicatedȱtoȱincreasingȱpublicȱawarenessȱofȱ

healthȱissuesȱmetȱtheȱstandardsȱinȱRevenueȱRuleȱ67Ȭ4,ȱevenȱthoughȱmanyȱofȱtheȱfeaturesȱ

                                                           
31ȱPresbyterianȱandȱReformedȱPub.ȱCo.ȱv.ȱC.I.R,ȱ743ȱF.2dȱ148ȱ(3rdȱCir.ȱ1984).ȱ
32ȱPriv.ȱLtr.ȱRul.ȱ8351008ȱ(1983).ȱ
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ofȱtheȱmagazineȱdidȱnotȱrelateȱtoȱtheȱpromotionȱofȱpublicȱhealth.33ȱTheseȱfeaturesȱwereȱ

heldȱtoȱbeȱnotȱmoreȱthanȱanȱinsubstantialȱunrelatedȱactivityȱandȱwouldȱnot,ȱthereforeȱ

warrantȱrevocationȱofȱexemption.ȱTheȱIRSȱheldȱthatȱtheȱorganizationȱmetȱtheȱfourȱcriteriaȱ

ofȱRevenueȱRulingȱ67Ȭ4.ȱȱ

Inȱregardȱtoȱtheȱfourthȱstandard,ȱtheȱPrivateȱLetterȱRulingȱstatedȱthatȱtheȱmannerȱinȱ

whichȱtheȱmagazineȱwasȱdistributedȱwasȱdistinguishableȱfromȱordinaryȱcommercialȱ

purposes,ȱnotingȱthatȱitȱwasȱnotȱoperatedȱtoȱproduceȱaȱprofit.ȱRather,ȱitȱwasȱpricedȱatȱaȱ

rateȱthatȱwouldȱcoverȱonlyȱcosts,ȱandȱincurredȱcostsȱthatȱaȱcommerciallyȱorientedȱ

magazineȱwouldȱnotȱnormallyȱincurȱsuchȱasȱconductingȱfrequentȱreaderȱparticipationȱ

surveysȱandȱnotifyingȱreadersȱwhoȱwereȱatȱhighȱriskȱofȱdisease.ȱTheȱInternalȱRevenueȱ

ServiceȱalsoȱfoundȱthatȱtheȱinclusionȱofȱgeneralȱmaterialȱwithȱhealthȬrelatedȱmaterialȱ

servedȱtheȱpurposeȱofȱenablingȱtheȱorganizationȱtoȱreachȱtheȱsegmentȱofȱtheȱpopulationȱ

thatȱitȱdesiredȱtoȱprovideȱwithȱhealthȱinformation.ȱȱ

ItȱisȱevidentȱfromȱthisȱsummaryȱthatȱtheȱInternalȱRevenueȱServiceȱhasȱhadȱdifficultyȱ

identifyingȱfactorsȱthatȱdistinguishȱorganizationsȱthatȱareȱsimilarȱinȱoperationȱtoȱtheirȱ

forȬprofitȱcounterparts,ȱyetȱhaveȱbeenȱestablishedȱasȱnonprofitȱentitiesȱwithȱpurposesȱ

thatȱmeetȱtheȱlegalȱdefinitionȱofȱcharity.ȱTheȱattemptȱtoȱmakeȱthisȱdifferentiationȱinȱtheȱ

1967ȱRevenueȱRulingȱwasȱmanifestlyȱunworkableȱandȱledȱtoȱtheȱissuanceȱofȱtheȱGeneralȱ

CounselȱMemorandumȱinȱ1982ȱinȱwhichȱtheȱattemptȱwasȱmadeȱtoȱclarifyȱtheȱfourthȱ

factorȱinȱtheȱRevenueȱRuling,ȱnamelyȱthatȱtheȱmannerȱinȱwhichȱtheȱdistributionȱwasȱ

accomplishedȱwasȱindistinguishableȱfromȱ“ordinaryȱcommercialȱpublishingȱpractices.”ȱ

TheȱServiceȱhasȱfacedȱsimilarȱproblemsȱwithȱorganizationsȱsuchȱasȱtheȱYMCAsȱthatȱ

operateȱhealthȱclubs,ȱandȱwithȱhospitalsȱthatȱoperateȱinȱallȱrespectsȱlikeȱtheirȱforȬprofitȱ

counterparts.ȱInȱanȱimportantȱTaxȱCourtȱcase,ȱdecidedȱinȱ1978,ȱtheȱcourtȱupheldȱdenialȱ

ofȱexemptionȱtoȱaȱcorporationȱthatȱprovidedȱconsultingȱservicesȱtoȱexemptȱorganizationsȱ

atȱmarketȱpriceȱonȱtheȱgroundsȱthatȱitȱoperatedȱinȱaȱmannerȱidenticalȱtoȱforȬprofitȱ

organizationsȱandȱofferedȱnoȱservicesȱatȱaȱreducedȱrateȱorȱwithoutȱcharge.34ȱȱ

                                                           
33ȱPriv.ȱLtr.ȱRul.ȱ8751007ȱ(Septemberȱ14,ȱ1987).ȱ
34ȱB.S.W.ȱGroup,ȱInc.ȱv.ȱCom’r,ȱ70ȱT.C.ȱ352ȱ(1978).ȱȱ
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PrecedentsȱDenyingȱExemptionȱtoȱNonprofitȱPublishersȱ

Inȱcontrastȱtoȱtheseȱprecedentsȱandȱprivateȱrulings,ȱallȱupholdingȱexemption,ȱthereȱ

areȱfourȱcourtȱdecisionsȱandȱtwoȱrevenueȱrulingsȱinȱwhichȱexemptionȱwasȱdeniedȱtoȱ

nonprofitȱpublishers.ȱTheȱfirstȱcourtȱdecision,ȱScriptureȱPressȱFoundationȱv.ȱUnitedȱStates,ȱ

dealtȱwithȱaȱcorporationȱformedȱbyȱtwoȱindividualsȱtoȱpublishȱandȱsellȱreligiousȱ

literatureȱdesignedȱtoȱupgradeȱtheȱqualityȱofȱcurrentȱteachingȱmaterialsȱforȱBibleȱ

instructionȱandȱSundayȱschool.35ȱTheȱcourtȱfoundȱthatȱtheȱlargeȱprofitsȱrealizedȱbyȱtheȱ

organizationȱwereȱindicativeȱofȱaȱcommercialȱcharacter,ȱwarrantingȱdenialȱofȱexemption.ȱȱ

Inȱtheȱsecondȱcase,ȱaȱTaxȱCourtȱmemorandumȱdecision,ȱFoundationȱforȱDivineȱ

Meditation,ȱInc.ȱv.ȱCommissioner,ȱexemptionȱwasȱdeniedȱtoȱanȱorganizationȱseekingȱ

exemptionȱasȱaȱchurch,ȱwhichȱhadȱpublishedȱmanyȱpamphlets,ȱnewslettersȱandȱaȱ

newspaper,ȱallȱwrittenȱbyȱitsȱleader,ȱandȱforȱwhichȱitȱrequiredȱminimumȱ“donations”ȱ

fromȱitsȱrecipientsȱforȱfinancing.36ȱTheȱcourtȱheldȱthatȱtheȱscope,ȱextentȱandȱnonȬreligiousȱ

subjectȱmatterȱofȱtheȱpublications,ȱcoupledȱwithȱitsȱlargeȱannualȱprofits,ȱevidencedȱtheȱ

organization’sȱsubstantialȱnonreligiousȱpurposes.ȱȱ

Theȱthirdȱandȱfourthȱcourtȱdecisionsȱalsoȱdealtȱwithȱreligiousȱpublishingȱhouses.ȱInȱ

FidesȱPublishersȱAssociationȱv.ȱUnitedȱStates,ȱaȱFederalȱDistrictȱCourtȱheldȱthatȱtheȱ

organizationȱinȱquestionȱwasȱoperatedȱinȱaȱcommercialȱmannerȱindependentȱofȱanyȱ

religiousȱbodyȱandȱcarriedȱonȱnoȱotherȱactivities,ȱtherebyȱfailingȱtoȱqualifyȱforȱ

exemption.37ȱTheȱcourtȱacknowledgedȱthatȱtheȱorganization’sȱoperationsȱfurtheredȱtheȱ

exemptȱpurposeȱofȱeducatingȱindividuals,ȱbutȱconcludedȱthatȱthereȱwasȱaȱsubstantialȱ

nonȬexemptȱpurpose,ȱnamelyȱtheȱpublicationȱandȱsaleȱofȱreligiousȱliteratureȱinȱaȱmannerȱ

thatȱgeneratedȱlargeȱprofits,ȱemployingȱaȱcommercialȱpricingȱpattern.ȱȱ

Theȱfourthȱandȱmostȱrecentȱofȱtheȱcourtȱdecisionsȱdenyingȱexemption,ȱIncorporatedȱ

TrusteesȱofȱtheȱGospelȱWorkersȱSocietyȱv.ȱUnitedȱStates,ȱDepartmentȱofȱTreasury,ȱdealtȱwithȱanȱ

organizationȱthatȱpublishedȱliteratureȱofȱaȱnonȬdenominationalȱnatureȱasȱitsȱexclusiveȱ

                                                           
35ȱScriptureȱPressȱFound.ȱv.ȱU.S.,ȱ285ȱF.2d.ȱ800ȱ(Ct.Cl.ȱ1961),ȱcert.ȱdeniedȱ368ȱU.S.ȱ185ȱ(1962).ȱ
36ȱFound.ȱforȱDivineȱMeditation,ȱInc.ȱv.ȱCom’r,ȱT.C.ȱMemoȱ1965Ȭ77ȱ(Aprilȱ5,ȱ1965).ȱ
37ȱFidesȱPublishersȱAss’nȱv.ȱU.S.,ȱ263ȱF.Supp.ȱ924,ȱ(N.D.Ind.ȱ1967).ȱ
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activity.38ȱTheȱcourtȱnotedȱthatȱtheȱorganizationȱhadȱpaidȱlargeȱsalariesȱtoȱitsȱtopȱ

personnel,ȱhadȱaccumulatedȱsubstantialȱprofits,ȱandȱwasȱinȱdirectȱcompetitionȱwithȱaȱ

largeȱnumberȱofȱcommercialȱpublishers.ȱTheȱaccumulationȱofȱprofitsȱwas,ȱagain,ȱanȱ

importantȱconsiderationȱinȱtheȱdenialȱofȱexemption.ȱȱ

Theȱfirstȱofȱtheȱrevenueȱrulingsȱinȱwhichȱexemptionȱwasȱdeniedȱtoȱaȱpublisher,ȱ

RevenueȱRulingȱ60Ȭ351,ȱwasȱissuedȱinȱ1960.39ȱItȱinvolvedȱanȱorganizationȱestablishedȱtoȱ

publishȱaȱforeignȱlanguageȱmagazineȱthatȱwasȱtoȱprovideȱaȱvehicleȱforȱtheȱcreativeȱ

activityȱofȱwritersȱandȱscholarsȱemigratingȱfromȱaȱcertainȱforeignȱcountryȱtoȱtheȱUnitedȱ

StatesȱandȱtoȱacquaintȱotherȱimmigrantsȱfromȱthatȱcountryȱwithȱAmericanȱlifeȱandȱtoȱ

helpȱthemȱtoȱbecomeȱintegrated.ȱIncomeȱwasȱtoȱcomeȱprimarilyȱfromȱsubscriptionȱandȱ

newsstandȱsales,ȱwithȱsomeȱfromȱadvertisingȱandȱcontributions.ȱTheȱInternalȱRevenueȱ

Serviceȱheldȱthatȱalthoughȱtheȱorganizationȱwasȱorganizedȱforȱtheȱprimaryȱpurposesȱofȱ

publishing,ȱitsȱassetsȱwereȱnotȱimposedȱwithȱanyȱrestrictionȱdesignedȱtoȱassureȱtheirȱ

dedicationȱtoȱcharitableȱpurposesȱandȱtheȱcorporateȱactivitiesȱwereȱperȱseȱbusinessȱ

activities.ȱȱ ȱ

Theȱsecondȱofȱtheȱrevenueȱrulingsȱinȱwhichȱexemptionȱwasȱdeniedȱwasȱissuedȱinȱ

1977ȱandȱreliedȱonȱRevenueȱRulingsȱ67Ȭ4ȱandȱ68Ȭ306.40ȱTheȱorganizationȱinȱquestionȱ

publishedȱaȱnewspaperȱthatȱcontainedȱarticlesȱwithȱlocal,ȱnationalȱandȱinternationalȱ

newsȱwithȱanȱethnicȱemphasisȱthatȱraisedȱrevenueȱthroughȱadvertisingȱandȱ

subscriptionsȱ“inȱaȱmannerȱindistinguishableȱfromȱordinaryȱcommercialȱpublishingȱ

practices.”ȱȱ

3.ȱSUMMARY:ȱCASESȱANDȱRULINGSȱAPPLICABLEȱTOȱPUBLISHINGȱ

TheȱfourȱstandardsȱinȱRevenueȱRulingȱ67Ȭ4,ȱasȱamplifiedȱinȱtheȱ1982ȱGeneralȱCounselȱ

Memorandum,ȱprovideȱcurrentȱguidelinesȱforȱanȱorganizationȱformedȱtoȱpublishȱaȱdailyȱ

newspaperȱthatȱisȱseekingȱexemptionȱunderȱInternalȱRevenueȱCodeȱsectionȱ501(c)(3).ȱInȱ

theȱpast,ȱtheȱmostȱdifficultȱstandardȱtoȱmeetȱhasȱbeenȱtheȱfourth,ȱnamely,ȱthatȱtheȱ

                                                           
38ȱIncorporatedȱTrusteesȱofȱtheȱGospelȱWorkersȱSoc.ȱv.ȱUnitedȱStates,ȱȱ510ȱF.Supp.ȱ374ȱ(D.C.D.C.ȱ1981).ȱ
39ȱRev.ȱRul.ȱ60Ȭ351,ȱ1960Ȭ2ȱC.B.ȱ169.ȱ
40ȱRev.ȱRul.ȱ77Ȭ4,ȱ1977Ȭ1ȱC.B.ȱ141.ȱ
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mannerȱinȱwhichȱdistributionȱisȱaccomplishedȱmustȱbeȱdistinguishableȱfromȱordinaryȱ

commercialȱpublishing.ȱHowever,ȱinȱtheȱcourtȱdecisionsȱupholdingȱtheȱInternalȱRevenueȱ

Service’sȱdenialȱofȱexemption,ȱthereȱwasȱanȱelementȱofȱprivateȱinurementȱtoȱtheȱcreatorsȱ

andȱmanagersȱofȱtheȱorganizationȱthatȱappearedȱtoȱsupportȱtheȱInternalȱRevenueȱ

Service’sȱconclusionȱthatȱtheȱorganizationsȱwereȱoperatedȱinȱaȱmannerȱindistinguishableȱ

fromȱordinaryȱcommercialȱpublishingȱpractices.ȱAsȱnotedȱabove,ȱthereȱareȱexamplesȱofȱ

organizationsȱthatȱdidȱobtainȱexemptionȱthatȱprovideȱaȱforetasteȱofȱtheȱmannerȱinȱwhichȱ

exemptionȱcouldȱbeȱobtainedȱinȱtheȱyearsȱ2009ȱandȱthereafterȱforȱanȱorganizationȱformedȱ

forȱtheȱcharitableȱandȱeducationalȱpurposeȱofȱpublishingȱaȱdailyȱnewspaper.ȱȱ

Ironically,ȱitȱisȱnotȱtheȱfactȱthatȱnewspaperȱcontentȱhasȱchangedȱthatȱwarrantsȱ

reexaminationȱofȱtheȱpriorȱrulings,ȱratherȱitȱisȱtheȱchangedȱeconomicsȱofȱnewspaperȱ

publishingȱthatȱrendersȱtheȱtestsȱobsolete,ȱnotablyȱtheȱvastȱreductionȱinȱadvertisingȱ

revenues,ȱwhichȱhasȱhistoricallyȱbeenȱtheȱprincipalȱsourceȱofȱincomeȱforȱdailyȱ

newspapers.ȱThereȱareȱfewȱnewspapersȱthatȱareȱsurvivingȱinȱtheȱcommercialȱmarket.ȱInȱ

fact,ȱwhenȱoneȱappliesȱtheȱfiveȬpartȱtestȱinȱtheȱ1982ȱGeneralȱCounselȱMemorandumȱtoȱaȱ

newspaperȱthatȱcanȱnoȱlongerȱsurviveȱonȱrevenueȱfromȱadvertisingȱandȱcirculation,ȱaȱ

nonprofitȱorganizationȱmeetingȱtheȱorganizationalȱtestȱshouldȱbeȱableȱtoȱsubstantiateȱ

thatȱtheȱstandardȱtechniquesȱitȱwasȱusingȱwouldȱnotȱleadȱtoȱanyȱprofit;ȱthereȱwereȱnoȱ

participantsȱinȱtheȱorganizationȱexpectingȱtoȱreceiveȱaȱmonetaryȱreturn;ȱitȱwasȱprovidingȱ

aȱpublicȱserviceȱbyȱinvestigations,ȱnoticesȱofȱpublicȱmeetings,ȱandȱmattersȱofȱlocalȱ

interestȱnotȱobtainableȱotherwiseȱinȱprint;ȱandȱthereȱwasȱnoȱexpectationȱthatȱtheȱ

organizationȱcouldȱcreateȱorȱaccumulateȱlargeȱprofits,ȱwhenȱinȱfactȱitȱwasȱformedȱtoȱ

provideȱeducationalȱinformationȱthatȱpreviouslyȱhadȱbeenȱdisseminatedȱbyȱ

organizationsȱthatȱhadȱbeenȱableȱtoȱaccumulateȱlargeȱprofits,ȱbutȱcouldȱnoȱlongerȱdoȱso.ȱȱ

RulingsȱGrantingȱTaxȱExemptionȱtoȱNonprofitȱBroadcastingȱandȱInternetȱ

Publicationsȱ

ThereȱareȱaȱnumberȱofȱInternalȱRevenueȱServiceȱrulingsȱthatȱprovideȱaȱstrongȱ

precedentȱforȱaȱdeterminationȱbyȱtheȱIRSȱthatȱaȱnonprofitȱnewspaperȱcouldȱmeetȱtheȱ
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exemptionsȱfromȱtaxationȱsetȱforthȱinȱrevenueȱrulingȱ67Ȭ4ȱandȱtheȱ1982ȱGeneralȱCounselȱ

Memorandum.ȱTheȱfirstȱofȱtheseȱwasȱissuedȱinȱ1966,ȱinȱwhichȱexemptionȱwasȱgrantedȱtoȱ

aȱnoncommercialȱradioȱbroadcastingȱorganization.41ȱTheȱrationaleȱforȱthisȱdeterminationȱ

wasȱusedȱasȱtheȱgroundsȱforȱextendingȱexemptionȱtoȱpublicȱradioȱstations,ȱwithȱtheȱbestȱ

knownȱofȱtheseȱbeingȱNationalȱPublicȱRadio,ȱPublicȱRadioȱInternationalȱandȱtheirȱ

affiliatedȱstationsȱacrossȱtheȱcountry.ȱMoreȱrecently,ȱthereȱhaveȱbeenȱaȱnumberȱofȱ

organizationsȱcreatedȱtoȱprovideȱinternetȱnewsȱthatȱhaveȱreceivedȱexemptionȱ

determinationsȱfromȱtheȱInternalȱRevenueȱService.ȱThreeȱofȱtheseȱhaveȱbeenȱsingledȱoutȱ

inȱpressȱreportsȱasȱexamplesȱofȱtheȱnewȱnonprofitȱjournalism.ȱVoiceȱofȱSanȱDiegoȱ

publishesȱonȱtheȱinternetȱwithȱsupportȱfromȱtheȱSanȱDiegoȱCommunityȱFoundation.ȱ

MinnPost.comȱstartedȱpublishingȱnewsȱbothȱinȱprintȱandȱonȱtheȱinternet,ȱbutȱ

discontinuedȱitsȱprintȱpublicationȱasȱofȱJulyȱ2008.42ȱAȱthird,ȱtheȱAtwaterȱSunfishȱGazette,ȱ

wentȱoutȱofȱbusinessȱdueȱtoȱfailureȱtoȱobtainȱfinancialȱsupportȱfromȱfoundationsȱandȱtheȱ

generalȱpublic.43ȱItȱisȱdifficultȱtoȱdistinguishȱthisȱnewȱjournalismȱfromȱthatȱofȱaȱproviderȱ

ofȱnewsȱinȱprintȱformatȱif,ȱasȱappearsȱtoȱbeȱtheȱcaseȱinȱtheȱcitiesȱinȱwhichȱaȱnonprofitȱ

newspaperȱwouldȱcontinueȱtoȱprovideȱtheȱinformationȱformerlyȱprovidedȱbyȱaȱforȬprofitȱ

publisher,ȱthereȱisȱnoȱcommercialȱpublisherȱinȱtheȱvicinityȱinȱwhichȱtheȱnonprofitȱwillȱ

operate.ȱȱ

Oneȱofȱtheȱimportantȱdifferentiationsȱamongȱnonprofitȱnewspaperȱpublishersȱisȱ

whetherȱtheyȱareȱoperatingȱasȱfreeȱstandingȱnonprofitȱorganizations,ȱorȱwhetherȱtheyȱareȱ

aȱrelatedȱactivityȱofȱanȱorganizationȱwhoseȱpurposesȱmayȱincludeȱpublishingȱbutȱdoesȱ

notȱhaveȱthatȱasȱitsȱprincipalȱpurpose.ȱTheȱmostȱcommonȱofȱtheseȱisȱnewspapersȱ

publishedȱbyȱstudents.ȱTheȱmostȱrecentȱexampleȱofȱthisȱisȱtheȱInvestigativeȱReportingȱ

Workshop,ȱaȱprogramȱofȱAmericanȱUniversityȱinȱWashington,ȱD.C.,ȱestablishedȱinȱ

2008.44ȱAnotherȱexampleȱofȱexemptȱorganizationsȱthatȱpublishȱnewslettersȱandȱotherȱ

                                                           
41ȱRev.ȱRul.ȱ66Ȭ220,ȱ1966Ȭ2ȱC.B.ȱ209.ȱ
42ȱ“AboutȱUs,”ȱVoiceȱofȱSanȱDiego,ȱhttp://www.voiceofsandiego.org/support_us/about_us/;ȱ“AboutȱUs,”ȱ
MinnPost.com,ȱhttp://www.minnpost.com/about/.ȱ
43ȱDougȱHanneman,ȱ“AtwaterȱNewspaperȱCeasesȱPublication,”ȱHutchingsonȱLeader,ȱSeptemberȱ3,ȱ2008.ȱȱ
44ȱ“AboutȱtheȱInvestigativeȱReportingȱWorkshop,”ȱAmericanȱUniversityȱSchoolȱofȱCommunication,ȱ
http://investigativereportingworkshop.org/about/.ȱ

http://www.voiceofsandiego.org/support_us/about_us/
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communicationsȱisȱreligiousȱorganizations.ȱTheȱChristianȱScienceȱMonitorȱwasȱoperatedȱasȱ

anȱeducationalȱandȱreligiousȱprogramȱofȱFirstȱChurchȱofȱChrist,ȱScientist.45ȱItȱwasȱ

publishedȱasȱaȱdailyȱnewspaperȱuntilȱ2009ȱwhenȱtheȱChurchȱannouncedȱitȱwouldȱ

henceforthȱbeȱpublishedȱprimarilyȱonȱtheȱinternet.46ȱNationalȱGeographicȱisȱaȱmagazineȱ

publishedȱbyȱtheȱNationalȱGeographicȱSociety,ȱaȱtaxȬexemptȱmembershipȱorganization.47ȱ

TheȱSt.ȱPetersburgȱTimesȱisȱownedȱbyȱtheȱPoynterȱInstitute,ȱanȱeducationalȱorganizationȱ

thatȱoperatesȱasȱaȱcollege,ȱtherebyȱqualifyingȱasȱaȱpubliclyȱsupportedȱcharitableȱ

organizationȱeligibleȱtoȱholdȱaȱmoreȱthanȱminimalȱinterestȱinȱaȱbusiness.48ȱTheȱoriginalȱ

conceptionȱforȱtheȱPoynterȱInstituteȱandȱothersȱthatȱfollowȱitsȱmodelȱwasȱthatȱtheȱ

dividendsȱfromȱtheȱnewspaperȱcompanyȱwouldȱsupportȱtheȱorganization’sȱeducationalȱ

programs.ȱHowever,ȱifȱtheȱfortunesȱofȱaȱnewspaperȱdecline,ȱasȱappearsȱtoȱbeȱtheȱcaseȱ

withȱdailyȱnewspapers,ȱtheȱorganizationȱwillȱhaveȱtoȱseekȱalternativeȱmeansȱofȱsupportȱ

forȱitsȱeducationalȱprograms.ȱHarper’sȱMagazine,ȱMotherȱJones,ȱandȱMs.ȱMagazineȱareȱotherȱ

examplesȱofȱpublicationsȱthatȱareȱtheȱsoleȱexemptȱactivityȱofȱaȱtaxȬexemptȱnonprofitȱ

organization.49ȱȱ

RulesȱGoverningȱOrganizationsȱthatȱConductȱInvestigativeȱJournalismȱ

StartingȱinȱtheȱmidȬ1990sȱwhenȱdailyȱnewspapersȱbeganȱtoȱreduceȱtheȱnumberȱofȱ

reportersȱassignedȱtoȱwhatȱisȱtermedȱinvestigativeȱjournalism,ȱaȱnumberȱofȱorganizationsȱ

wereȱformedȱtoȱfillȱtheȱgap,ȱandȱtheyȱhaveȱreceivedȱdeterminationsȱofȱtaxȱexemptionȱbyȱ

successfullyȱmeetingȱtheȱdefinitionȱofȱaȱtaxȬexemptȱeducationalȱorganization.ȱTheȱCenterȱ

forȱPublicȱIntegrity,ȱcreatedȱbyȱCharlesȱLewisȱinȱMarchȱ1989,ȱnowȱsupportsȱalmostȱoneȬ

hundredȱinvestigativeȱjournalistsȱaroundȱtheȱworldȱandȱhasȱreceivedȱnumerousȱawardsȱ

                                                           
45ȱ“WhoȱWeȱAre,ȱWhatȱWeȱStandȱFor,”ȱTheȱChristianȱScienceȱMonitor,ȱ
http://csmonitor.com/aboutus/about_the_monitor.html.ȱ
46ȱDavidȱCook,ȱ“MonitorȱShiftsȱFromȱPrintȱtoȱWebȬBasedȱStrategy,”ȱTheȱChristianȱScienceȱMonitor,ȱ
http://csmonitor.com/2008/1029/p25s01Ȭusgn.html.ȱ
47ȱNationalȱGeographicȱEducationȱFoundation,ȱhttp://www.nationalgeographic.com/foundation/about.html.ȱȱ
48ȱ“WhoȱWeȱAreȱandȱWhatȱWeȱDo,”ȱPoynterȱInstitute,ȱ
http://www.poynter.org/content/content_view.asp?id=8090.ȱ
49ȱ”AboutȱHarper’sȱMagazine,”ȱHarper’sȱMagazine,ȱhttp://www.harpers.org/harpers/about;ȱ“WhatȱisȱMotherȱ
Jones?”ȱMotherȱJones,ȱhttp://www.motherjones.com/about;ȱ“HerȱStoryȱ–ȱ1971ȱtoȱPresent,”ȱMs.ȱMagazine,ȱ
http://www.msmagazine.com/about.asp.ȱ

http://www.nationalgeographic.com/foundation/about.html
http://www.harpers.org/harpers/about
http://www.motherjones.com/about
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forȱitsȱreporting.50ȱTheȱCenterȱforȱInvestigativeȱJournalism,ȱfoundedȱinȱ1997,ȱoperatesȱ

fromȱSanȱFranciscoȱinȱaȱsimilarȱmanner.51ȱTheseȱorganizationsȱqualifiedȱasȱpublicȱ

charitiesȱwithȱpurposesȱthatȱareȱbroadlyȱcharitableȱandȱeducational.ȱTheyȱrelyȱonȱ

contributionsȱfromȱfoundationsȱandȱindividualsȱinȱsufficientȱnumberȱsoȱthatȱtheyȱareȱnotȱ

subjectȱtoȱtheȱprivateȱfoundationȱrestrictions.ȱAnȱinvestigativeȱjournalismȱorganizationȱ

withȱsimilarȱpurposes,ȱProPublica,ȱwasȱcreatedȱinȱ2008ȱwithȱmajorȱsupportȱfromȱoneȱ

familyȱandȱhopeȱofȱgarneringȱsupportȱfromȱprivateȱfoundationsȱandȱtheȱpublic.52ȱȱ

OnȱJuneȱ12,ȱ2009,ȱtheȱAssociatedȱPressȱannouncedȱthatȱitȱwouldȱdeliverȱworkȱbyȱ

theseȱthreeȱorganizationsȱandȱtheȱInvestigativeȱReportingȱWorkshopȱatȱAmericanȱ

Universityȱtoȱtheȱ1,500ȱnewspapersȱthatȱareȱmembersȱofȱtheȱAssociatedȱPressȱandȱthatȱ

theseȱmembersȱwillȱbeȱfreeȱtoȱpublishȱtheȱmaterial.53ȱTheȱarrangementȱwasȱdescribedȱasȱ

“aȱsixȬmonthȱexperiment”ȱthatȱcouldȱlaterȱbeȱbroadenedȱtoȱincludeȱotherȱinvestigativeȱ

nonprofits,ȱandȱtoȱserveȱitsȱnonmemberȱclients,ȱwhichȱincludeȱbroadcastȱandȱinternetȱ

outlets.ȱTheseȱthreeȱnonprofitȱorganizationsȱprovideȱadditionalȱprecedentsȱforȱtheȱ

proposalȱthatȱnonprofitȱnewspapersȱdoȱmeetȱtheȱrequirementȱforȱtaxȱexemptionȱunderȱ

theȱInternalȱRevenueȱCodeȱasȱcharitableȱandȱeducationalȱorganizations.ȱ

Finally,ȱthereȱareȱtwoȱexamplesȱofȱsupportȱforȱinvestigativeȱreportingȱthatȱhaveȱbeenȱ

establishedȱwithȱdirectȱconnectionsȱtoȱforȬprofitȱnewsȱorganizations.ȱOneȱexampleȱisȱtheȱ

HuffingtonȱPostȱInvestigativeȱFund,ȱanȱindependentȱnonprofitȱcharity,ȱinitiallyȱfundedȱ

byȱAtlanticȱPhilanthropiesȱandȱTheȱHuffingtonȱPost,ȱbutȱseekingȱsupportȱfromȱtheȱgeneralȱ

publicȱandȱotherȱfoundations.ȱAlthoughȱitȱhasȱcloseȱtiesȱtoȱTheȱHuffingtonȱPost,ȱitsȱstoriesȱ

areȱmadeȱimmediatelyȱavailableȱtoȱtheȱgeneralȱpublic.54ȱTheȱsecondȱexampleȱisȱTheȱ

NationȱInstitute,ȱaȱtaxȬexemptȱorganizationȱthatȱsupportsȱinternships,ȱjournalismȱ

                                                           
50ȱ“2000ȱAnnualȱReport,”ȱTheȱCenterȱforȱPublicȱIntegrity,ȱ
http://www.publicintegrity.org/docs/annualreports/2000_CPI_Annual_Report.pdf.ȱSeeȱCharlesȱLewis,ȱ“Theȱ
GrowingȱImportanceȱofȱNonȬProfitȱJournalism,”ȱTheȱJoanȱShorensteinȱCenterȱonȱtheȱPress,ȱPolitics,ȱandȱ
PublicȱPolicy,ȱhttp://www.ksg.harvard.edu/presspol/research_publications/papersȱ
/working_papers/lewis_april_07.pdf.ȱ
51ȱ“AboutȱCIR,”ȱCenterȱforȱInvestigativeȱReporting,ȱhttp://www.centerforinvestigativereporting.org/about.ȱ
52ȱ“AboutȱUs,”ȱProPublica,ȱhttp://www.propublica.org/about.ȱ
53ȱRichardȱPerezȬPena,ȱ“A.P.ȱinȱDealȱtoȱDeliverȱNonprofits’ȱJournalism,”ȱNewȱYorkȱTimes,ȱJuneȱ13,ȱ2009.ȱ
54ȱ“HuffingtonȱPostȱLaunchesȱInvestigativeȱJournalismȱVenture,”ȱTheȱHuffingtonȱPost,ȱ
http://www.huffingtonpost.com/2009/03/29/huffingtonȬpostȬlaunchesȬ_0_n_180498.html.ȱ

http://www.publicintegrity.org/docs/annualreports/2000_CPI_Annual_Report.pdf
http://www.ksg.harvard.edu/presspol/research_publications/papers%20/working_papers/lewis_april_07.pdf
http://www.ksg.harvard.edu/presspol/research_publications/papers%20/working_papers/lewis_april_07.pdf
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fellowships,ȱconferencesȱandȱinvestigativeȱreporting,ȱworkingȱinȱcooperationȱwithȱTheȱ

Nationȱmagazine,ȱbutȱmakingȱitsȱresultsȱbroadlyȱavailable.55ȱȱ

LimitsȱonȱPrivateȱFoundationȱGrantȬMakingȱtoȱSupportȱNonprofitȱJournalismȱ

Oneȱofȱtheȱmajorȱsourcesȱforȱsupportȱforȱnonprofitȱjournalismȱthatȱisȱcommonlyȱ

suggestedȱisȱgrantsȱfromȱfoundations.ȱInȱfact,ȱinȱanȱopinionȱcolumnȱinȱTheȱNewȱYorkȱ

TimesȱonȱJanuaryȱ27,ȱ2009,ȱSwensonȱandȱSchmidtȱsuggestedȱthatȱtheȱlargestȱfoundationsȱ

couldȱprovideȱanȱendowmentȱofȱ$5ȱbillionȱtoȱsupportȱTheȱNewȱYorkȱTimesȱorȱtheȱ

WashingtonȱPostȱasȱnonprofitȱorganizations.56ȱȱ

However,ȱfoundationsȱareȱsubjectȱtoȱseveralȱrestrictionsȱthatȱmayȱbeȱperceivedȱasȱ

inhibitingȱtheirȱsupportȱofȱeitherȱforȬprofitȱorȱnonprofitȱnewspapers,ȱasȱwellȱasȱ

organizationsȱthatȱconductȱinvestigativeȱjournalism.ȱTheȱrestrictions,ȱasȱnotedȱabove,ȱ

includeȱanȱabsoluteȱprohibitionȱagainstȱlobbyingȱorȱsupportingȱcandidatesȱforȱpublicȱ

office;ȱaȱprohibitionȱagainstȱmakingȱgrantsȱtoȱanyȱorganizationȱnotȱclassifiedȱasȱaȱpublicȱ

charityȱunlessȱtheȱfoundationȱtakesȱprescribedȱstepsȱtoȱassureȱthatȱitsȱgrantȱwillȱbeȱusedȱ

forȱtheȱexemptȱpurposesȱforȱwhichȱitȱwasȱmade;ȱandȱanȱoverallȱprohibitionȱagainstȱ

expendingȱanyȱfundsȱforȱaȱnonexemptȱpurpose.ȱThisȱdoesȱnotȱmeanȱthatȱaȱfoundationȱ

mayȱnotȱmakeȱgrantsȱtoȱotherȱprivateȱfoundationsȱorȱtoȱnonexemptȱorganizations,ȱ

whetherȱforȬprofitȱorȱnonprofit.ȱSuchȱgrantsȱcanȱbeȱmadeȱifȱtheȱfoundationȱrequiresȱstrictȱ

complianceȱwithȱtheȱpurposesȱofȱtheȱgrant,ȱlimitingȱitsȱuseȱonlyȱtoȱactivitiesȱpermittedȱbyȱ

theȱfoundationȱandȱrequiringȱseparateȱaccountingȱandȱreportingȱtoȱitȱonȱallȱ

expenditures.ȱManyȱprivateȱfoundationsȱhaveȱfoundȱtheseȱrestrictionsȱtooȱcumbersomeȱȱ

andȱtooȱcostlyȱtoȱadministerȱandȱaccordinglyȱlimitȱtheirȱgrantȬmakingȱtoȱpublicȱcharities.ȱ

Thus,ȱtoȱbeȱeligibleȱtoȱreceiveȱtheȱwidestȱpossibleȱsupport,ȱnonprofitȱorganizationsȱthatȱ

operateȱnewspapersȱorȱconductȱinvestigativeȱjournalismȱdoȱwellȱtoȱassureȱthatȱtheyȱ

qualifyȱasȱpublicȱcharitiesȱbyȱobtainingȱsupportȱfromȱaȱsufficientȱnumberȱofȱdonorsȱsoȱ
                                                           
55ȱ“AboutȱUs,”ȱTheȱNationȱInstitute,ȱhttp://www.nationinstitute.org/p/about_us.ȱ
56ȱDavidȱSwensenȱandȱMichaelȱSchmidt,ȱ“NewsȱYouȱCanȱEndow,”ȱNewȱYorkȱTimes,ȱJanuaryȱ27,ȱ2009.ȱSeeȱalsoȱ
PenelopeȱMuseȱAbernathy,ȱ”AȱNonprofitȱModelȱforȱtheȱNewȱYorkȱTimes?”,ȱ
http://www.pubpol.duke.edu/nonprofitmedia/documents/DWC_Conference_Report.pdf.ȱSeeȱalsoȱDavidȱ
Westphal,ȱ“PhilanthropicȱFoundations:ȱGrowingȱFundersȱofȱtheȱNews”,ȱUSCȱCenterȱonȱCommunicationsȱ
andȱPolicy,ȱhttp://www.communicationleadership.org.ȱ

https://mail.hks.harvard.edu/owa/redir.aspx?C=a7bc81cab560426ba3a7b1889fed5c98&URL=http%3a%2f%2fwww.communicationleadership.org
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thatȱtheyȱcanȱmeetȱtheȱarithmeticȱtestsȱdemonstratingȱsupportȱfromȱtheȱpublicȱdescribedȱ

inȱtheȱInternalȱRevenueȱCode.57ȱȱ

Finally,ȱthereȱisȱnoȱlegalȱprohibitionȱagainstȱaȱprivateȱfoundationȱbeingȱformedȱforȱ

theȱsoleȱpurposeȱofȱsupportingȱqualifiedȱnonprofitȱnewsȱmediaȱorȱinvestigativeȱ

journalism,ȱallȱofȱwhichȱcurrentlyȱqualifyȱunderȱtheȱbroadȱdefinitionȱofȱeducationȱfoundȱ

inȱtheȱInternalȱRevenueȱCode.ȱAtȱpresent,ȱwhatȱisȱprohibitedȱisȱaȱprivateȱfoundationȱ

owningȱotherȱthanȱaȱdeȱminimusȱamountȱofȱstockȱofȱaȱforȬprofitȱnewspaper.ȱHowever,ȱaȱ

privateȱfoundationȱwithȱitsȱownȱendowmentȱcouldȱqualifyȱforȱspecialȱstatusȱasȱaȱprivateȱ

operatingȱfoundationȱifȱtheȱendowmentȱisȱsufficientlyȱlargeȱtoȱsupportȱitsȱactivities;ȱifȱitȱ

directlyȱoperatesȱaȱnewspaperȱorȱmediaȱoutlet;ȱandȱifȱitȱdemonstratesȱthatȱitsȱpurposesȱ

meetȱtheȱdefinitionȱofȱ“educational”ȱunderȱtheȱInternalȱRevenueȱCode.ȱȱ

InȱtheȱfinalȱreportȱofȱtheȱMayȱ2009ȱDukeȱNonprofitȱMediaȱConference,ȱHamiltonȱ

summarizedȱaȱsetȱofȱsuggestionsȱforȱfoundationsȱthatȱincludedȱestablishingȱaȱdonorȱ

collaborativeȱtoȱsupportȱnonprofitȱpublicȱaffairsȱjournalism;ȱprovidingȱassetsȱtoȱregionalȱ

andȱstateȱnonprofitȱinvestigativeȱcentersȱatȱuniversitiesȱtoȱlearnȱmanagement,ȱ

fundraisingȱandȱadministration;ȱcreatingȱaȱclearingȱhouseȱtoȱvetȱtheȱqualificationȱofȱ

foundationȱinvestmentsȱinȱnonprofitȱmediaȱasȱprogramȱrelatedȱinvestments;ȱandȱ

encouragingȱcommunityȱfoundationsȱtoȱworkȱwithȱtraditionalȱlocalȱmedia.58ȱAsȱaȱfollowȱ

upȱtoȱtheȱfirstȱrecommendation,ȱinȱJuly,ȱ2009,ȱatȱaȱconferenceȱheldȱatȱPocantico,ȱNewȱ

York,ȱseventeenȱnonprofitȱnewsȱpublishersȱagreedȱtoȱestablishȱaȱsteeringȱcommitteeȱwithȱ

theȱworkingȱname,ȱTheȱInvestigativeȱNewsȱNetwork,ȱ“toȱaidȱtheȱworkȱandȱpublicȱreachȱ

ofȱitsȱmemberȱnewsȱorganizationsȱandȱtoȱfosterȱtheȱhighestȱqualityȱinvestigativeȱ

reporting.”59ȱTheȱcommittee’sȱfirstȱfunctionȱwasȱtoȱseekȱfundingȱtoȱpermitȱtheȱformationȱ

ofȱaȱnewȱtaxȬexemptȱorganizationȱtoȱcarryȱoutȱitsȱmission.ȱȱ

                                                           
57ȱI.R.C.ȱ§ȱ509(a)(1),ȱ(2).ȱ
58ȱJamesȱT.ȱHamilton,ȱ“TheȱRoadȱAheadȱforȱMediaȱHybrids:ȱReportȱofȱtheȱDukeȱNonprofitȱMediaȱ
ConferenceȱMayȱ4Ȭ5,ȱ2009,”ȱ
http://www.pubpol.duke.edu/nonprofitmedia/documents/DWC_Conference_Report.pdf.ȱ
59ȱTheȱPocanticoȱDeclaration,ȱhttp://www.communicationleadership.org.ȱ

http://www.pubpol.duke.edu/nonprofit


 30

4.ȱISȱTAXȱEXEMPTIONȱFORȱNONPROFITȱNEWSPAPERSȱPOSSIBLE?ȱ

Anȱorganizationȱformedȱtoȱpublishȱaȱnewspaperȱwouldȱlikelyȱhaveȱitsȱrequestȱforȱ

exemptionȱforwardedȱtoȱtheȱNationalȱOfficeȱofȱtheȱIRSȱforȱaȱrulingȱthatȱitȱqualifiesȱforȱ

exemptionȱasȱanȱeducationalȱorganization.ȱAȱcarefullyȱcraftedȱrequestȱforȱexemptionȱ

shouldȱbeȱapproved,ȱbasedȱonȱprecedentsȱrulingȱthatȱeducationalȱbroadcastingȱ

organizationsȱandȱthoseȱwhoȱprovideȱnewsȱonȱtheȱinternetȱandȱwhoȱmeetȱtheȱotherȱ

InternalȱRevenueȱCodeȱrequirementsȱareȱeligibleȱforȱexemptionȱasȱeducationalȱ

organizations.ȱTheȱInternalȱRevenueȱServiceȱitselfȱcouldȱissueȱaȱrulingȱmodifyingȱ

RevenueȱRulingȱ67Ȭ4,ȱcitingȱtheȱchangedȱeconomicsȱofȱtheȱnewspaperȱindustry,ȱnotingȱ

thatȱinȱtoday’sȱeconomicȱcircumstances,ȱoperationȱofȱaȱnewspaperȱcouldȱinȱfactȱmeetȱtheȱ

testsȱinȱthatȱrulingȱandȱtheȱGeneralȱCounselȱMemorandumȱthatȱexpandedȱonȱit.ȱFacedȱ

withȱaȱrequestȱforȱdetermination,ȱtheȱInternalȱRevenueȱServiceȱmightȱseekȱassistanceȱ

fromȱitsȱgeneralȱcounselȱwithȱtheȱpublicationȱofȱaȱnewȱmemorandumȱsettingȱforthȱtheȱ

rationaleȱforȱaȱchangeȱbasedȱonȱchangedȱcircumstances.ȱIfȱexemptionȱwasȱdenied,ȱtheȱ

organizationȱcouldȱseekȱreviewȱofȱtheȱdecisionȱinȱtheȱTaxȱCourt.ȱThisȱcouldȱbeȱcostly,ȱ

particularlyȱifȱtheȱServiceȱappealedȱanȱadverseȱdecision.ȱȱ

ItȱisȱrareȱthatȱTreasuryȱRegulationsȱwouldȱbeȱamendedȱtoȱaddressȱanȱissueȱofȱthisȱ

nature.ȱHowever,ȱthereȱisȱprecedentȱforȱCongressȱtoȱamendȱtheȱCodeȱprovisionsȱ

governingȱqualificationȱforȱexemptionȱinȱsomeȱinstancesȱexpandingȱand,ȱinȱothers,ȱ

limitingȱtheȱpurposesȱthatȱqualifyȱanȱorganizationȱforȱexemptionȱunderȱsectionȱ501(c)(3)ȱ

ofȱtheȱInternalȱRevenueȱCodeȱandȱlimitingȱtheȱreachȱofȱtheȱtaxȱonȱunrelatedȱbusinessȱ

income.ȱInȱMarch,ȱ2009,ȱinȱfact,ȱaȱbillȱwasȱintroducedȱinȱtheȱU.S.ȱSenateȱandȱreferredȱtoȱ

theȱFinanceȱCommitteeȱonȱMarchȱ24,ȱ2009,ȱthatȱwouldȱallowȱcertainȱnewspapersȱtoȱ

qualifyȱforȱexemptionȱfromȱtaxȱunderȱsectionȱ501(a)ȱofȱtheȱInternalȱRevenueȱCode.ȱTheȱ

billȱwouldȱaddȱtoȱtheȱdefinitionȱofȱexemptȱpurposesȱafterȱtheȱwordsȱ“educationalȱ

purposes”ȱtheȱparentheticalȱphraseȱ“(includingȱaȱqualifiedȱnewspaperȱcorporation).”60ȱ

Theȱdefinitionȱofȱthisȱphraseȱinȱtheȱproposedȱlegislationȱwouldȱbeȱprovidedȱinȱaȱnewȱ

                                                           
60ȱNewspaperȱRevitalizationȱAct,ȱS.L.C.,ȱ111thȱCong.ȱ(2009).ȱ
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subsectionȱofȱtheȱInternalȱRevenueȱCode,ȱnamely,ȱaȱqualifiedȱnewspaperȱcorporationȱ

wouldȱbe:ȱ

aȱcorporationȱorȱorganizationȱwhoseȱtradeȱorȱbusinessȱconsistsȱofȱpublishingȱonȱaȱ

regularȱbasisȱaȱnewspaperȱforȱgeneralȱcirculation;ȱtheȱnewspaperȱcontainsȱlocal,ȱ

national,ȱandȱinternationalȱnewsȱstoriesȱofȱinterestȱtoȱtheȱgeneralȱpublicȱandȱtheȱ

distributionȱofȱtheȱnewspaperȱisȱnecessaryȱorȱvaluableȱinȱachievingȱanȱeducationalȱ

purpose;ȱandȱtheȱpreparationȱofȱtheȱmaterialȱcontainedȱinȱtheȱnewspaperȱfollowsȱ

methodsȱgenerallyȱacceptedȱasȱeducationalȱinȱcharacter.61ȱ

Theȱbillȱwouldȱalsoȱamendȱtheȱunrelatedȱbusinessȱincomeȱtaxȱprovisions,ȱexceptingȱ

fromȱthatȱtaxȱincomeȱfromȱtheȱsaleȱbyȱaȱqualifiedȱnewspaperȱcorporationȱofȱanyȱspaceȱ

forȱcommercialȱadvertisementȱtoȱbeȱpublishedȱinȱaȱnewspaperȱtoȱtheȱextentȱthatȱtheȱ

spaceȱallottedȱtoȱallȱsuchȱadvertisementsȱdoesȱnotȱexceedȱtheȱspaceȱallottedȱtoȱfulfillingȱ

theȱpapersȱeducationalȱpurpose.ȱEnforcementȱofȱthisȱsectionȱwouldȱbeȱfraughtȱwithȱ

difficulty,ȱnotablyȱifȱitȱmeantȱthatȱtheȱInternalȱRevenueȱServiceȱwasȱrequiredȱtoȱ

determineȱwhetherȱspecificȱcontentȱwasȱ“fulfillingȱtheȱorganization’sȱeducationalȱ

purpose.ȱFurthermore,ȱprovidingȱanȱexemptionȱfromȱtheȱtaxȱonȱunrelatedȱbusinessȱ

incomeȱtaxȱforȱadvertisingȱincomeȱmayȱwellȱbeȱunacceptableȱtoȱCongress,ȱevenȱifȱtheȱbillȱ

shouldȱgoȱforward.ȱPressȱreportsȱdescribingȱtheȱbillȱindicatedȱthatȱitȱhadȱbeenȱsubmittedȱ

withȱtheȱsupportȱofȱindividualsȱwhoȱwereȱinterestedȱinȱpreservingȱTheȱBaltimoreȱSun,ȱaȱ

newspaperȱownedȱbyȱTheȱTribuneȱCompanyȱwhichȱfiledȱforȱbankruptcyȱinȱlateȱ2008.ȱ

Examplesȱofȱearlierȱamendmentsȱtoȱtheȱprovisionsȱofȱsectionȱ501(c)(3)ȱincludeȱ

legislationȱadoptedȱinȱamendingȱtheȱInternalȱRevenueȱCodeȱtoȱpermitȱamateurȱathleticȱ

organizationsȱtoȱqualifyȱasȱcharities,ȱlegislationȱconsideredȱnecessaryȱtoȱpermitȱexemptȱ

organizationsȱtoȱsupportȱtrainingȱforȱathletesȱparticipatingȱinȱtheȱOlympicsȱandȱsimilarȱ

competitions.ȱInȱcontrast,ȱinȱ1986,ȱCongressȱaddedȱaȱnewȱparagraphȱ(m)ȱtoȱsectionȱ501ȱofȱ

theȱInternalȱRevenueȱCodeȱthatȱremovedȱexemptionȱfromȱBlueCross/BlueShieldȱandȱ

otherȱorganizationsȱprovidingȱsimilarȱtypesȱofȱhealthȱinsurance.ȱAnotherȱexampleȱ

occurredȱinȱtheȱearlyȱ1990sȱwhenȱCongressȱpassedȱlegislationȱexemptingȱtheȱtaxȱonȱ

                                                           
61ȱId.ȱ
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unrelatedȱbusinessȱincomeȱpaymentsȱfromȱadvertisersȱtoȱcollegesȱandȱuniversitiesȱforȱ

televisionȱrightsȱtoȱbroadcastȱathleticȱgames.ȱMoreȱrecently,ȱsomeȱmembersȱofȱCongressȱ

haveȱbeenȱseriouslyȱquestioningȱwhetherȱhospitalsȱthatȱdoȱnotȱdifferȱinȱtheirȱsourcesȱofȱ

incomeȱorȱmethodsȱofȱoperationȱfromȱtheirȱforȬprofitȱcounterpartsȱshouldȱbeȱgrantedȱtheȱ

taxȱbenefitsȱtheyȱcurrentlyȱenjoyȱandȱwhetherȱuniversitiesȱwithȱveryȱlargeȱendowmentsȱ

shouldȱnotȱbeȱforcedȱtoȱexpendȱcurrentlyȱaȱfixedȱpercentȱofȱtheirȱvalue,ȱasȱisȱtheȱcaseȱ

withȱprivateȱfoundations.62ȱȱ

AnotherȱapproachȱtoȱachievingȱtaxȬexemptȱstatusȱforȱnonprofitȱnewspapersȱisȱtoȱ

persuadeȱtheȱInternalȱRevenueȱServiceȱtoȱprovideȱnewȱguidanceȱasȱtoȱwhetherȱandȱ

underȱwhatȱcircumstancesȱnonprofitȱcharitableȱorganizationsȱcanȱpublishȱorȱsupportȱtheȱ

publicationȱofȱnewspapers.ȱSuchȱwasȱtheȱcaseȱinȱaȱletterȱtoȱtheȱInternalȱRevenueȱServiceȱ

datedȱMayȱ28,ȱ2009,ȱinȱresponseȱtoȱitsȱrequestȱforȱrecommendationsȱfromȱtheȱpublicȱwithȱ

respectȱtoȱitemsȱthatȱmeritȱinclusionȱonȱtheȱ2009Ȭ2010ȱGuidanceȱPriorityȱListȱofȱtheȱ

InternalȱRevenueȱService.ȱTheȱsignatoriesȱwereȱparticipantsȱatȱtheȱconferenceȱheldȱinȱ

Mayȱ2009ȱatȱDukeȱUniversityȱthatȱwasȱdevotedȱtoȱtheȱissuesȱexploredȱinȱtheȱletter.63ȱ

Specifically,ȱtheyȱaskedȱtheȱInternalȱRevenueȱServiceȱtoȱconsiderȱtheȱquestionsȱofȱ

whetherȱpublishingȱcouldȱbeȱconsideredȱasȱaȱ“charitable”ȱpurpose;ȱwhetherȱtheȱabsenceȱ

ofȱvolunteersȱinȱaȱpublishingȱventureȱshouldȱbeȱgroundsȱforȱdenyingȱexemption;ȱ

whetherȱincomeȱfromȱadvertisingȱisȱunrelatedȱbusinessȱincome;ȱthatȱthereȱshouldȱnotȱbeȱ

aȱdifferentiationȱbetweenȱcharitiesȱthatȱprovideȱnewsȱonȬlineȱandȱthoseȱthatȱprintȱtheȱ

news;ȱandȱclarificationȱofȱtheȱtypesȱofȱsupportȱthatȱfoundationsȱcanȱprovideȱforȱ

newspapersȱinȱtheȱformȱofȱgrantsȱandȱprogramȬrelatedȱinvestments.64ȱȱ

5.ȱNEWȱHYBRIDȱORGANIZATIONSȱTHATȱAREȱQUASIȬNONPROFITȱ

Thereȱisȱstillȱanotherȱapproach,ȱsupportedȱbyȱaȱnumberȱofȱadvocatesȱofȱwhatȱisȱ

sometimesȱcalledȱ“theȱnewȱphilanthropy,”ȱthatȱcallsȱforȱcreationȱofȱaȱnew,ȱseparateȱ
                                                           
62ȱ“GrassleyȱonȱCertainȱVeteransȱCharities,ȱOverallȱNeedȱforȱAccountability,ȱKeyȱReforms,”ȱSenatorȱChuckȱ
GrassleyȱofȱIowa,ȱhttp://grassley.senate.gov/news/Article.cfm?customel_dataPageID_1502=10632.ȱ
63ȱJamesȱT.ȱHamilton,ȱ“TheȱRoadȱAheadȱforȱMediaȱHybrids:ȱȱ
ReportȱofȱtheȱDukeȱNonprofitȱMediaȱConference,”ȱMayȱ4Ȭ5,ȱ2009,ȱ
http://www.pubpol.duke.edu/nonprofitmedia.ȱ
64ȱCopyȱofȱLetterȱinȱpossessionȱofȱauthor.ȱ

http://www.pubpol.duke.edu/nonprofitmedia.
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categoryȱofȱquasiȬnonprofitȱorȱ“hybrid”ȱorganizations,ȱcreatedȱunderȱstateȱlawsȱandȱ

eligibleȱforȱtaxȱexemptionȱasȱcharities,ȱbutȱwithȱindividualȱinvestorsȱwhoȱcouldȱshareȱtoȱ

someȱdegreeȱinȱanyȱappreciationȱonȱtheirȱinvestmentȱandȱpossiblyȱanyȱoperatingȱprofits.ȱ

SomeȱofȱthoseȱurgingȱcreationȱofȱsuchȱaȱnewȱcategoryȱofȱtaxȬexemptȱorganizationsȱalsoȱ

proposeȱthatȱtheyȱnotȱbeȱsubjectȱtoȱtheȱexistingȱrestrictionsȱonȱprivateȱfoundations,ȱ

specificallyȱtheȱprohibitionsȱagainstȱselfȬdealing,ȱtheȱlimitsȱonȱownershipȱofȱbusinessȱ

enterprises,ȱandȱtheȱconstraintsȱonȱinvestmentsȱandȱexpenditures.ȱȱ

Theȱprimaryȱdrawbackȱtoȱlegalȱstatusȱforȱaȱhybridȱformȱliesȱnotȱjustȱinȱtheȱfederalȱ

rulesȱgoverningȱtaxȱexemption,ȱbutȱinȱtheȱstateȱlawsȱapplicableȱtoȱallȱexemptȱcharitableȱ

organizationsȱthatȱimposeȱonȱtheirȱfiduciariesȱaȱdutyȱofȱloyalty.ȱThisȱdutyȱwasȱfirstȱ

framedȱinȱtheȱlawsȱapplicableȱtoȱtrustsȱwhereȱaȱtrustee,ȱholdingȱassetsȱforȱtheȱbenefitȱofȱ

otherȱindividuals,ȱwasȱprohibitedȱfromȱbenefittingȱinȱanyȱwayȱfromȱhisȱposition.ȱThisȱ

meantȱanȱabsoluteȱbanȱonȱselfȬdealingȱandȱaȱrequirementȱthatȱtheȱinterestsȱofȱtheȱ

beneficiariesȱbeȱaboveȱanyȱprivateȱinterestȱofȱtheȱtrustee.ȱTheȱdutyȱwasȱadoptedȱasȱpartȱ

ofȱtheȱlawsȱgoverningȱbusinessȱcorporations,ȱframedȱinȱthatȱcaseȱasȱaȱdutyȱtoȱtheȱ

shareholders.ȱForȱcharitableȱtrustsȱandȱcorporations,ȱwhichȱbyȱdefinitionȱareȱestablishedȱ

toȱbenefitȱtheȱpublic,ȱtheȱdutyȱofȱloyaltyȱisȱtoȱtheȱpurposesȱorȱmissionȱforȱwhichȱtheȱ

organizationȱwasȱformed.ȱAsȱnotedȱabove,ȱtheseȱpurposes,ȱinȱturn,ȱareȱdefinedȱunderȱtheȱ

lawsȱinȱeachȱstate,ȱbasedȱonȱaȱstatuteȱadoptedȱinȱEnglandȱinȱ1601.ȱTreasuryȱRegulationsȱ

referȱtoȱthisȱsameȱstatuteȱasȱtheȱbasisȱforȱtheȱdefinitionȱofȱexemptȱpurposesȱsetȱforthȱinȱ

sectionȱ501(c)(3)ȱofȱtheȱInternalȱRevenueȱCode.ȱInȱallȱinstances,ȱtheȱpurposesȱmustȱ

ultimatelyȱbeȱconsideredȱofȱpubicȱbenefit.ȱȱ

Theȱconceptualȱdifficultyȱpresentedȱbyȱhybridȱorganizationsȱliesȱinȱdeterminingȱtoȱ

whomȱtheȱdutyȱofȱloyaltyȱisȱowedȱȬȱtheȱinvestorsȱ(shareholders)ȱorȱtheȱultimateȱ

charitableȱbeneficiaries.ȱAttemptsȱtoȱcircumventȱthisȱdilemmaȱhaveȱledȱtoȱproposalsȱtoȱ

permitȱcreationȱofȱcorporationsȱwithȱ“socialȱpurposes”ȱorȱ“lowȱprofitȱcompanies.”ȱInȱ

fact,ȱaȱnewȱformȱofȱlimitedȱliabilityȱcompanyȱcalledȱaȱ“LowȱProfitȱLimitedȱLiabilityȱ

Company”ȱorȱ“L3C”ȱhadȱbeenȱrecognizedȱunderȱtheȱlawsȱofȱVermont,ȱMichigan,ȱ
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Wyoming,ȱUtah,ȱNorthȱDakota,ȱIllinois,ȱandȱMaine,ȱasȱofȱSeptemberȱ2009.65ȱTheȱL3Cȱwasȱ

notȱoriginallyȱcontemplatedȱtoȱbeȱaȱtaxȬexemptȱentity.ȱRather,ȱitȱwasȱdesignedȱtoȱattractȱ

investmentsȱbyȱfoundationsȱthatȱwouldȱqualifyȱasȱaȱspecialȱcategoryȱofȱinvestmentsȱ

describedȱinȱtheȱInternalȱRevenueȱCodeȱasȱ“programȱrelatedȱinvestments.”ȱSectionȱ4943ȱ

ofȱtheȱCodeȱprohibitsȱfoundationsȱfromȱmakingȱ“jeopardyȱinvestments,”ȱbutȱcontainsȱaȱ

specificȱexemptionȱforȱprogramȱrelatedȱinvestmentsȱthatȱwasȱdesignedȱtoȱencourageȱ

foundationsȱtoȱsupportȱprivate,ȱtaxableȱenterprisesȱthatȱwereȱfurtheringȱcharitableȱ

purposesȱsuchȱasȱminorityȱownedȱbusinessesȱorȱsocialȱenterprises.ȱDespiteȱtheȱexistenceȱ

ofȱtheȱexception,ȱprivateȱfoundationsȱhaveȱbeenȱreluctantȱtoȱmakeȱinvestmentsȱofȱthisȱ

nature,ȱinȱpartȱbecauseȱtheȱIRSȱhasȱofferedȱlimitedȱguidanceȱasȱtoȱtheȱtypeȱofȱ

investmentsȱthatȱwouldȱqualify.ȱTheȱlawsȱauthorizingȱcreationȱofȱL3Csȱrequiresȱthatȱtheyȱ

beȱcreatedȱandȱoperatedȱinȱsuchȱaȱmannerȱthatȱtheyȱwouldȱmeetȱtheȱdefinitionȱinȱtheȱ

InternalȱRevenueȱCodeȱofȱaȱprogramȱrelatedȱinvestment.ȱTheȱL3Cȱhasȱgarneredȱwiderȱ

interestȱbecause,ȱbyȱdefinition,ȱitȱmodifiesȱtheȱtraditionalȱdutyȱofȱdirectorsȱofȱbusinessȱ

corporationsȱtoȱmaximizeȱprofitsȱforȱshareholdersȱ(therebyȱtheȱwordȱ“lowȱprofit”ȱinȱtheȱ

name,ȱalthoughȱtheȱamountȱofȱprofitȱisȱnotȱdefined).ȱ

AnotherȱformȱofȱhybridȱcorporationȱwasȱapprovedȱbyȱParliamentȱinȱEnglandȱinȱ2004ȱ

toȱpermitȱcharities,ȱwhoȱareȱotherwiseȱprohibitedȱfromȱoperatingȱunrelatedȱbusinesses,ȱ

definedȱasȱ“trading,”ȱasȱwellȱasȱprivateȱorganizationsȱandȱindividualsȱtoȱinvestȱinȱ

communityȱimprovements.ȱCalledȱaȱ“communityȱinterestȱcompany”ȱ(CIC),ȱthisȱnewȱ

formȱofȱcompanyȱisȱnotȱtreatedȱasȱaȱtaxȬexemptȱcharity,ȱratherȱitȱisȱgivenȱspecialȱstatusȱ

becauseȱitsȱpurposeȱisȱtoȱbenefitȱaȱparticularȱcommunity.ȱHereȱtheȱdefinitionȱofȱ

communityȱinterestȱisȱdesignedȱtoȱbeȱmoreȱliberalȱthanȱtheȱlegalȱdefinitionȱofȱcharityȱ

whichȱrequiresȱaȱshowingȱofȱpublicȱbenefit.ȱThereȱareȱlimitsȱonȱtheȱamountȱofȱdividendsȱ

orȱinterestȱtheseȱcompaniesȱcanȱpayȱandȱtheirȱassetsȱareȱsubjectȱtoȱaȱ“lock,”ȱwhichȱmeansȱ

thatȱonȱmergerȱorȱdissolution,ȱtheȱcompany’sȱpropertyȱmustȱbeȱdistributedȱtoȱanotherȱ

                                                           
65 VT. STAT. ANN. Tit. 11, Ch. 21, § 3001(27) (); MICH. COMP. LAWS § 450.4102 (2009); WYO. STAT. ANN. 
§ 17-15-102, 105, 112 (2009); UTAH CODE ANN. §§ 48-2c-412, 1411 (2009); N.D. CENT. CODE §§ 10-32-
02, 10-32-10, 10-32-114, 10-32-149, 57-38-31 (2009); 805 ILL. COMP. STAT. 180/1-5, 1-10, 1-26, 15-5 
(2009); 2009 Me. Laws §§ 602(10-a), 603(1), 622(1). 



 35

CICȱorȱtoȱaȱcharity.ȱAȱCICȱcanȱonlyȱcomeȱintoȱexistenceȱifȱapprovedȱbyȱaȱnewlyȱ

establishedȱregulator.ȱByȱJuneȱ2007,ȱoneȬthousandȱCICsȱhadȱbeenȱregistered,ȱandȱitȱwasȱ

estimatedȱthatȱthisȱnumberȱwouldȱdoubleȱinȱsixȱmonths,ȱbutȱthisȱdidȱnotȱhappenȱforȱ

anotherȱtwoȱyears.ȱInȱcontrast,ȱinȱ2005ȱitȱwasȱreportedȱthatȱthereȱwereȱaboutȱ15,000ȱsocialȱ

enterprisesȱinȱexistenceȱinȱEngland,ȱleadingȱBreenȱtoȱconcludeȱthatȱtheȱuseȱofȱtheȱCICȱasȱ

anȱorganizationalȱformȱwasȱquiteȱinsignificant.66ȱȱ

CICsȱareȱsimilarȱtoȱL3Csȱinȱthatȱtheyȱareȱdesignedȱtoȱappealȱtoȱinvestorsȱwhoȱdoȱnotȱ

haveȱprofitȱmaximizationȱasȱtheirȱprimaryȱpurpose.ȱByȱplacingȱaȱstatutoryȱlimitȱonȱtheȱ

amountȱtheyȱmayȱdistributeȱtoȱinvestors,ȱcombinedȱwithȱtheȱassetȱlock,ȱtheyȱreflectȱanȱ

attemptȱtoȱresolveȱtheȱtensionȱforȱinvestorsȱwhoȱdesireȱprofitsȱyetȱalsoȱhaveȱaȱdonativeȱ

intent.ȱForȱcharities,ȱtheyȱofferȱaȱwayȱinȱwhichȱtheyȱmayȱthemselvesȱparticipateȱinȱ

businessȱventures,ȱanȱactionȱfromȱwhichȱtheyȱhadȱtheretoforeȱbeenȱprohibited.ȱThus,ȱtheȱ

CICȱmayȱnotȱbeȱanȱappropriateȱprecedentȱforȱU.S.ȱcharitiesȱwhichȱareȱpermittedȱtoȱ

conductȱunrelatedȱbusinessesȱandȱtoȱparticipateȱinȱpartnershipsȱandȱlimitedȱliabilityȱ

companiesȱwithȱprivateȱinvestorsȱsoȱlongȱasȱtheȱcharitiesȱmaintainȱcontrolȱofȱtheȱventure.ȱȱ

TheȱL3Cȱformȱofȱorganizationȱmightȱbeȱaȱsuitableȱlegalȱformȱforȱaȱnonprofitȱ

newspaperȱifȱtaxȱexemptionȱandȱtheȱabilityȱtoȱreceiveȱtaxȱdeductibleȱcontributionsȱwereȱ

notȱneededȱforȱitsȱeconomicȱviability.ȱHowever,ȱunderȱexistingȱlawȱinȱallȱstates,ȱaȱlimitedȱ

liabilityȱcompany,ȱorȱLLCȱwouldȱbeȱasȱsuitableȱforȱaȱnonprofitȱnewspaperȱasȱanȱL3Cȱifȱinȱ

itsȱpurposeȱclauseȱandȱitsȱoperationsȱitȱmetȱtheȱrequirementsȱforȱaȱprogramȱrelatedȱ

investment,ȱnamelyȱcharitableȱpurposesȱandȱlittleȱorȱnoȱexpectationȱthatȱitȱwouldȱbeȱ

profitableȱforȱitsȱinvestors.ȱ

Inȱtheȱ“ReportȱofȱtheȱDukeȱNonprofitȱMediaȱConference,”ȱconsiderationȱbyȱthoseȱ

presentȱwasȱgivenȱtoȱtheȱpossibilityȱofȱaȱdailyȱnewspaperȱbeingȱorganizedȱasȱanȱL3Cȱ

withȱthreeȱtiersȱofȱinvestors:ȱ(1)ȱfoundationsȱmakingȱprogramȱrelatedȱinvestments;ȱ(2)ȱ

publicȬmindedȱprivateȱinvestorsȱwillingȱtoȱacceptȱaȱlimitedȱrateȱofȱreturn;ȱandȱ(3)ȱ

investorsȱinterestedȱinȱfinancialȱreturnsȱthatȱtheyȱwouldȱlikelyȱreceiveȱifȱtheȱreturnsȱtoȱ

                                                           
66ȱOonaghȱBreen,ȱ“BorderȱControlȱIssuesȱ–ȱFreeȱTradeȱforȱAll?”ȱQUT,ȱAprilȱ16Ȭ18,ȱ2009.ȱ
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theȱfirstȱtwoȱtiersȱwereȱwellȱbelowȱmarketȱrate.67ȱTheȱmajorȱdrawbackȱtoȱsuchȱaȱproposalȱ

wasȱthoughtȱtoȱbeȱtheȱuncertaintyȱasȱtoȱtheȱlikelihoodȱofȱobtainingȱapprovalȱfromȱtheȱ

InternalȱRevenueȱServiceȱthatȱinvestmentȱbyȱfoundationsȱwouldȱqualifyȱasȱprogramȱ

related.ȱ

6.ȱCONCLUSIONȱȱ

Despiteȱtheȱinterestȱinȱprovidingȱexemptȱstatusȱforȱhybridȱorganizations,ȱorȱ

amendingȱtheȱInternalȱRevenueȱCodeȱtoȱincludeȱpublicationȱofȱaȱnonprofitȱnewspaperȱasȱ

aȱcharitableȱpurpose,ȱitȱisȱunlikelyȱthatȱCongressȱwouldȱrelaxȱtheȱbasicȱprohibitionsȱ

againstȱsupportingȱcandidatesȱinȱelectionsȱorȱcarryingȱonȱmoreȱthanȱinsubstantialȱ

lobbyingȱbyȱtaxȬexemptȱcharitable,ȱeducationalȱorganizations.ȱThus,ȱtheȱfirstȱdrawbackȱ

toȱpublishingȱisȱtheȱneedȱtoȱforgoȱwhatȱhasȱbeenȱaȱtraditional,ȱandȱextremelyȱimportant,ȱ

roleȱforȱnewspapers,ȱnamelyȱsupportingȱcandidatesȱinȱelections.ȱTheȱlimitsȱonȱlobbyingȱ

shouldȱnotȱbeȱasȱformidableȱaȱbarrier,ȱasȱtheȱdefinitionȱofȱeducationalȱisȱextremelyȱliberalȱ

andȱthereȱareȱatȱpresentȱnoȱlimitsȱonȱlobbyingȱforȱorȱagainstȱexecutiveȱactions.ȱ

Furthermore,ȱtheȱdollarȱlimitsȱshouldȱnotȱbeȱaȱproblemȱforȱsomeȱofȱtheȱlargerȱ

organizationsȱthatȱmightȱconvertȱtheirȱstatusȱfromȱforȬprofitȱtoȱnonprofit.ȱ

Forȱorganizationsȱwillingȱtoȱacceptȱtheȱlimitationsȱunderȱsectionȱ501(c)(3),ȱnonprofitȱ

statusȱcouldȱbeȱobtainedȱifȱCongressȱwereȱtoȱapproveȱtheȱbillȱintroducedȱinȱtheȱSenateȱinȱ

2009ȱthatȱwouldȱincludeȱnewspaperȱpublishingȱasȱaȱvalidȱexemptȱpurpose.ȱIfȱthisȱisȱnotȱ

theȱcase,ȱanȱattemptȱshouldȱbeȱmadeȱtoȱobtainȱanȱaffirmativeȱexemptionȱrulingȱfromȱtheȱ

InternalȱRevenueȱServiceȱbasedȱonȱtheȱfactȱthatȱcurrentȱeconomicȱcircumstancesȱdifferȱsoȱ

markedlyȱfromȱthoseȱexistingȱinȱ1967ȱandȱ1982ȱthatȱrevisionȱofȱtheȱrulingsȱissuedȱinȱ

thoseȱyearsȱisȱappropriateȱandȱthatȱoperationȱofȱaȱnewspaperȱthatȱisȱnotȱinȱcompetitionȱ

withȱforȬprofitȱcounterpartsȱisȱaȱvalidȱcharitableȱandȱeducationalȱpurpose.ȱAsȱdescribedȱ

above,ȱsuchȱanȱattemptȱwasȱmadeȱinȱMayȱ2009ȱbyȱthirteenȱparticipantsȱatȱtheȱDukeȱ

UniversityȱMediaȱConference.68ȱ

                                                           
67ȱJamesȱT.ȱHamilton,ȱ“TheȱRoadȱAheadȱforȱMediaȱHybrids:ȱTheȱDukeȱNonprofitȱMediaȱConference,”ȱp.ȱ8Ȭ9,ȱ
Mayȱ4Ȭ5,ȱ2009,ȱhttp://www.pubpol.duke.edu/nonprofitmedia.ȱ
67Copyȱofȱletterȱinȱpossessionȱofȱauthor.ȱ

http://www.pubpol.duke.edu/nonprofitmedia.
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Revisionȱofȱpriorȱprecedentȱdueȱtoȱchangedȱcircumstancesȱisȱtheȱessenceȱofȱcharityȱ

law,ȱforȱwithoutȱitȱweȱwouldȱnotȱhaveȱtheȱmanyȱinstitutionsȱfoundedȱinȱtheȱearlyȱdaysȱofȱ

thisȱcountryȱ(andȱbefore)ȱthatȱhaveȱsetȱtheȱprecedentsȱthatȱunderlieȱtheȱnonprofitȱ

charitableȱsectorȱtoday.ȱThisȱabilityȱtoȱchangeȱtoȱmeetȱnewȱcircumstancesȱisȱrecognizedȱ

inȱInternalȱRevenueȱServiceȱregulationsȱdefiningȱ“charitable”,ȱwhichȱstateȱ“thatȱtheȱtermȱ

charitableȱisȱusedȱinȱitsȱgenerallyȱacceptedȱlegalȱsenseȱandȱis,ȱtherefore,ȱnotȱtoȱbeȱ

construedȱasȱlimitedȱbyȱtheȱseparateȱenumerationȱinȱsectionȱ501(c)(3)ȱofȱotherȱtaxȬ

exemptȱpurposesȱwhichȱmayȱfallȱwithinȱtheȱbroadȱoutlinesȱofȱcharityȱasȱdevelopedȱbyȱ

judicialȱdecisions.”ȱThisȱwouldȱmeanȱthatȱanȱorganizationȱorganizedȱandȱoperatedȱtoȱ

publishȱaȱnewspaperȱthatȱotherwiseȱmeetsȱtheȱqualificationsȱforȱexemptionȱisȱentitledȱtoȱ

aȱdeterminationȱthatȱitȱisȱaȱcharitable,ȱeducationalȱorganizationȱdescribedȱinȱsectionȱ

501(c)(3)ȱofȱtheȱInternalȱRevenueȱCode.ȱȱ

Inȱadditionȱtoȱtheȱavenuesȱdescribedȱaboveȱ(legislationȱorȱguidanceȱofȱtheȱInternalȱ

RevenueȱService),ȱanotherȱavenueȱtoȱestablishȱexemptionȱwouldȱbeȱforȱaȱnewlyȱ

establishedȱnonprofitȱnewspaperȱtoȱapplyȱforȱexemptionȱasȱaȱcharitableȱandȱeducationalȱ

organizationȱdescribedȱinȱsectionȱ501(c)(3),ȱrelyingȱonȱpriorȱprecedentsȱtoȱestablishȱthatȱ

itsȱpurposesȱqualifyȱunderȱthatȱsection,ȱandȱsettingȱforthȱtheȱmannerȱinȱwhichȱitȱbelievesȱ

thatȱitȱmeetsȱtheȱtestsȱsetȱforthȱinȱRevenueȱRulingȱ67Ȭ4,ȱasȱamplifiedȱbyȱGeneralȱCounselȱ

Memorandumȱ38,845.ȱInȱparticular,ȱitȱwouldȱhaveȱtoȱargueȱsuccessfullyȱthatȱtheȱ

economicȱsituationsȱinȱ1977ȱandȱ1982ȱdifferȱvastlyȱfromȱthatȱofȱtodayȱinȱregardȱtoȱtheȱ

numberȱofȱnewspapers,ȱtheȱmannerȱinȱwhichȱtheyȱobtainȱsupport,ȱandȱtheȱmannerȱinȱ

whichȱnewspaperȱpublishersȱnowȱoperateȱisȱdistinguishableȱfromȱcommercialȱ

operations.ȱIf,ȱasȱsomeȱpredict,ȱtheȱServiceȱwereȱtoȱdenyȱtheȱapplicationȱforȱexemption,ȱ

theȱorganizationȱwouldȱhaveȱrecourseȱtoȱtheȱcourtsȱwhereȱtheȱresultȱwillȱlikelyȱbeȱ

favorable,ȱparticularlyȱinȱlightȱofȱtheȱlargeȱnumberȱofȱaffirmativeȱdeterminationsȱgivenȱ

toȱnonprofitȱbroadcastingȱorganizationsȱandȱinternetȱnewspapersȱinȱrecentȱyears.ȱTheȱ

costȱwillȱbeȱconsiderable,ȱbutȱtheȱissueȱisȱofȱsufficientȱpublicȱconcernȱthatȱitȱmayȱbeȱ

possibleȱtoȱobtainȱfinancialȱsupportȱtoȱmountȱaȱlegalȱchallengeȱtoȱanȱadverseȱ

determination.ȱȱ


