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l. Qualifications

1. | am John D. Montgomery, Ph.D., a Senior Vice Ri&si at NERA Economic
Consulting, a global firm of experts dedicated pplging economic, finance, and quantitative
principles to complex business and legal challendgesrect projects and provide testimony in a
range of complex commercial litigation. | havela®. in economics from Princeton University.
| have held positions at the Board of GovernorthefFederal Reserve System, International
Monetary Fund, the President’s Council of EconoAdwisers (under President Clinton), and

Morgan Stanley. | have published numerous articlgsofessional publicatiors.

. Summary of Findings and Description of the Proposal

2. In this report, | present my analysis of the estedacosts and offsetting savings of a
proposal to create a program, entirely funded arsilseen by the Federal government, to
provide counsel to every respondent in immigratemoval proceedings under 8 U.S.C. § 1229a
who qualifies as indigent (hereinafter, the “Pra®)s’ | must state upfront that information and
data on legal representation in immigration proaagslis incomplete, and a substantial range of

uncertainty consequently is attached to the eséisnatthis report. However, using a range of

1 I have been retained by the law firm Wilmer Cufckering Hale & Dorr LLP on behalf of the New Y o@ity
Bar Association.The opinions expressed herein do not necessaghgsent the views of NERA Economic
Consulting or any other NERA consultahthank Mark Noferi of the Center for Migration $ies, and
Tiffany Payne, Sanhita Sen, and Hunter Landrum tfriéfHale for providing their insights, perspectye
comments, and research for this study. At NERAch&Il Chubinsky provided excellent research and
analytical support, and Dr. Stephanie Plancich idexv very helpful comments.

In my analysis, | assume other immigration latey she same. The analysis in this report assutnasounsel
will only be provided to those indigent respondenit®se removal proceedings are initiated on or #fie date
that legislation regarding the Proposal is enacfukre is a considerable backlog of removal prdices at
various stages in the U.S. immigration court syst@majority of which, | am informed, likely invadv
respondents who are represented.
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available numbers and background information, keharepared what | believe to be unbiased
estimates based on the best information availabhed, from a variety of sources.
3. A summary of my findings is as follows:

= Primary Savings: | estimate that detention costad by the Federal government would
decline by at least $173 to $174 million per yaad likely substantially more.

= Additional Savings: In addition, | estimate th#ter Federal outlays, including
payments for legal orientation programs, transpioraand foster care would decline by
between $31 and $34 million per year. Togetheh @étention cost savings, | estimate
total savings of between $204 and $208 millionyger.

= Cost of Proposal: | estimate that the Proposalldvoast $208 million annually.

= Net Cost of the Proposal: Under plausible asswnptifiscal savings could exceed the
costs of providing publicly funded counsel, and Breposal would pay for itself. The
higher end of my range of estimated savings exctéedsstimated cost of the Proposal.
Even at the lower end of the range, providing mpliunded counsel to indigent
immigration respondents would cost the Federal gowent no more than $4 million per
year, with 98 percent of the cost being paid foFlegeral fiscal savings.

4, Under the Proposal, counsel would be provided leedaiespondent’s first court hearing,
normally a Master Calendar Hearing, and would cariuntil the respondent’s case is resolved

by an immigration judg@. Both detained and non-detained respondents warikigible for

Removal proceedings under § 240 of the Immignatind Nationality Act (“INA”) are initiated by a ahging
document called a Notice to Appear (“NTA”). 8 LCS§ 1229a; Lenni B. Benson & Russell R. Wheeler,
Enhancing Quality and Timeliness in Immigration Read Adjudication, Report for the Administrative
Conference of the United Statep. 8-21 (Section I1l.C, “Removal Adjudicationdeesses”) (June 7, 2012),
available at http://www.acus.gov/sites/default/files/documéathancing-Quality-and-Timeliness-in-
Immigration-Removal-Adjudication-Final-June-7201#.pnhereinafter “Benson & Wheeler”). Upon issuance
of a NTA, the respondent may be kept in custody.da‘'detained”), released under a bond of $1,500are,
or released on conditional parole into the comnyuniNA §236(a); 8 U.S.C. § 1226(a). During thenmval
process, the respondent will be asked to appeawiodlypes of hearings—a master calendar and awmithgil
hearing. Benson & Wheeler, pp. 15-16. The mastkmdar is a preliminary hearing for pleadingsriswhat
analogous to a criminal arraignment). Respondamgsver the charges against them and may file aicappn
for relief from removal. There are several formsadief from removal including asylum (8 U.S.C1858);
withholding of removal (8 U.S.C. § 1231(b)(3)); ention Against Torture (8 C.F.R. § 208.16); wasvef
removability or inadmissibility€.g.,8 U.S.C. 88 1186a(c)(4), 1227 (a)(1)(D)(ii) (carthardship waivers));
adjustment of status (8 U.S.C. § 1255); and caatbeh of removal (8 U.S.C. § 1229b(b)). If a resgpent
states grounds for relief, the Immigration Juddé”{“will schedule an individual hearing, also neél to as a
merits hearing. At the individual hearing, thetjgsrare given the opportunity to present evidearo
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public counsel, and respondents would be repredehieng any hearings, including those to

determine whether or not they should be detained.

lll.  Likely Effects of the Proposal

5. My analysis indicates that the Proposal is likelyrtake immigration removal
proceedings, and detention and deportation purgaahem, more accurate and efficient.
Generally, the involvement of counsel is likelyinorease the chances that respondents who are
legally entitled to be in the United States areva#ld to stay. It is self-evident that respondents

with legal representation are more likely to sustdfy argue that they are ineligible for removal

testimony before the IJ. Benson & Wheeler, p. Abthe conclusion, the 1J will issue an order deii@ing the
respondent’s alleged inadmissibility or deportapiind decide on any requested relief. 8 U.S.22a(b),
(c). Either side can appeal the decision to theiaidtrative Board of Immigration Appeals (“BIA”)ithin 30
days. 8 C.F.R. § 1003.3. If the respondent lbsésre the BIA, he or she can then appeal withid@gs to the
Federal Court of Appeals in the circuit where theecis located. 8 U.S.C. § 1252(b).

As noted above, the Proposal is limited to couhséig provided to indigent respondents from theation of
removal proceedings through the point at whichJaisdues his or her decision. Accordingly, thjgore¢ does
not analyze costs and savings associated with ebbesg provided to indigent respondents for gage of
appeal. The costs and benefits of such an extetsithe Proposal are unclear. On the one hamse sxtra
costs would be borne by the government in providargounsel to appeal to the BIA (and further sdeta
Federal Court of Appeals). On the other hand, soosés would be saved as well, in that well-liteghtases in
the trial courts may avoid unnecessary appealsa®tA and a Federal Court of Appeals. An infor2@l11
Department of Justice analysis based on fiscal 3@@9 data estimated that it currently costs theral
government $1,240 to litigate a BIA appeal (in p@mgion and court costs), and $17,858 to litigate@gpeal to
a Federal Court of Appeals ($7,865 in prosecutmstand $9,993 in court costs). U.S. Departmedustice,
Immigration Litigation BulletinWhat Does it Cost to Regulate Immigration? Threadldeements to Calculate
Costs p. 6 (July 2011)available at
http://www.justice.gov/civil/docs_forms/ImmigratiBulletin/July_2011.pdf.Some additional costs outlined in
this report would be saved as well. Further, itipa are represented at appeals, counsel on toeh imay
reach settlements or stipulations that save coue or obviate the need for a full appeal.

Additionally, this Proposal would provide repres#itn to unaccompanied juveniles, as part of piagid

representation to those in 8 U.S.C. § 1229a praeged Less is known about the fiscal impacts of
representation on juveniles, though, and this @ammbjoes not separately analyze those impacts.
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or successfully claim relief from removal. Datarfr asylum proceedings (discussed below)

demonstrate that legal representation improvesoows for respondents. The involvement of

counsel will also likely improve the efficiency thfe proceedings, resulting in faster removals

for those without opportunities for relief from rewal.

6.

| focus on two quantifiable effects of public prenin of counsel in immigration removal

proceedings:

First, legal representation is likely to reducetlyodetention expenditures by the Federal
government for respondents who are detained wihdg &re waiting for their cases to be
adjudicated, by reducing the aggregate number yx theat the government must provide
food, housing, and other provisions for those detdirespondents. Two factors
contribute to this potential reduction in detentdays. Some of the reduction is likely
because cases with lawyers involved will proceedengaiickly from initiation of the
cases to decisions by immigration judges, eithertduewer continuances, or because a
substantial number of detained respondents withoytchance of relief will accept
deportation more quickly if well-counseled. Addnally, other respondents with
lawyers would be more likely to secure releas@éatiutset of removal proceedings
through a successful bond hearing (allowing therotatinue working, supporting their
families, paying taxes, etc., while waiting for theases to be decided). Evidence
supporting these effects, not all of which can bantified, is discussed later in this
report.

Second, legal representation would likely imprdve @accuracy of cases by helping those
individuals who are legally entitled to be in thaitéd States to stay, some of whom

otherwise may have been deported without the assistof counsel. With counsel,
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either fewer individuals would be determined eligifor removal or more of those
eligible would be able to obtain relief through theenues of relief open to them. In turn,
by helping those respondents who are legally edititb stay, counsel would help reduce
social costs and spur other economic benefits. dbiaatifiable social cost that would
likely be reduced is foster care expenditures Faldeen of deported parents. Other
economic benefits and savings in social costs wikedly be realized as well, although
this report does not quantify those benefits anthga. In addition, the reduced
deportations of those individuals who are legalititeed to stay through the provision of
counsel, would also lead to savings in transpantadind travel costs incurred when
individuals are deported.

A. The Proposal Is Expected to Reduce Detention Time, Leading to
Significant Savings to the Federal Government

7. Representation by counsel can lead to reducedti@ieaxpenditures of at least $173 to
$174 million per year, and likely considerably more

8. The impact of providing lawyers depends on the nemalf respondents in removal
proceedings who would receive publicly funded calibgcause they are indigent, meaning that
they are determined to lack sufficient resourcgsatpfor their own counsel. Typically, in non-
immigration contexts, a court determines indigebaged on information provided by the

defendant assessed against certain criteria, vdaictdiffer from jurisdiction to jurisdictiof.|

For example, in New York State criminal proceeginndividual counties determine the eligibilitaisdards
and procedures for appointed counsel to indige8tame counties require that defendants fill outitten
eligibility form. In others, the judge makes abarinquiry into the defendant’s financial situatioln New
York City (Bronx, Kings, New York, Queens, and Rietind counties), the New York City Criminal Justice
Agency makes an eligibility determination pre-agranent for bail purposes. The court then appaiotsisel
to indigent defendants. Indicators of indigenaylude income, and may include rent and outstandéig. In
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approximate the number of indigent respondentshibynimber of respondents who currently do
not have legal representatiori.analyze this with data from the Executive Géffor

Immigration Review (“EOIR”) on the status of comijgle cases, separately for respondents
detained and not detained at the completion of fireceedings. This analysis is shown in
Exhibit 1. The analysis also uses data from Beids@vheeler on the percentage of detained
cases with representation (22 percent in 281tUpdating this representation rate with 2013 data,
| estimate that 28 percent of detainees would lheya representation, which means that the

other 72 percent would not have legal represemtatial would presumably be indigent. For

Nassau County, for example, some judges use th®2pdrtment’s discretionary guidelines, where “a
defendant is presumptively eligible” if the grossikehold income is at or below 250% or 350% ofhéeral
Poverty Guidelines for misdemeanor and felony obsyrgespectivelyStatus of Indigent Defense in New York:
A Study for Chief Judge Kaye’s Commission on titarEwf Indigent Defense Servic@s 95 (June 16, 2006).
By contrast, in Harris County, Texas criminal prediegs, which have their own indigency critegag,

income, assets, property owned), a defendant sipred to be indigent if his or her income “is belbb
percent of the Federal Poverty Guidelines.” Habistrict Court Plan, Indigency Determination Starudk,
available athttp://tidc.tamu.edu/IDPlan/ViewPlan.aspx?PlanID429 he Federal Poverty Guidelines are set
annually by the U.S. Department of Health & Humamn&es. 2014 Poverty Guidelinesjailable at
http://aspe.hhs.gov/poverty/14poverty.cfm.

In federal criminal proceedings, under the Crimihadtice Act of 1964 (“CJA”), U.S. District Couxtan
appoint counsel to any “financially eligible perSamthe interests of justice. 18 U.S.C. § 30062XB).
Financial eligibility under the CJA does not neeeg mean indigence, as “indigence connotes atgrea
financial need than is necessary to qualify forcapied counsel."Green v. United State262 F.3d 715, 716
(8th Cir. 2001). A person is considered “finanigialnable to obtain counsel” within the meaninglef CJA
(18 U.S.C. § 3006A(b)) if the person’s net finahecesources are insufficient to obtain counsel cagkding to
the Guidelines for Administering the CJA, the caowitt look to the “cost of providing the person atta
person’s dependents with the necessities of lifd,the cost of the defendant's bail bond if finahconditions
are imposed."Guide to Judiciary PolicyVol. 7, 8 210.40.30(a)-(c). Eligibility informah is collected by the
court in a financial affidavit (Form CJA 23).

Although some respondents may simply chooser&gfocounsel, it seems reasonable to assume thatfla
financial resources is the main reason that resguisdio not obtain a lawyer. Some indigent respotsgl
however, may havpro bonocounsel.

®  Benson & Wheeler, p. 57.
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Exhibit 1
Estimated Representation Rates by Detention Status

FY 2011
Completed Immigration Proceediﬁgs (a) 209,282
Detained Respondents (at compleﬁon) (b) 112,776
Not Detained Respondents (at completion) (c)=(d) - 96,506
Represented Respondeznts (d) 89,022
Not Represented Respondents (e)=(a)-(d) 120,260
Representation Rate for Detainees” ® 22.0%
Detained Represented Respondents (9) = (b)*(f) 24,811
Not Detained Represented Respondents (h)y =(d) - (9) 64,211
Estimated Representation Rate for Non-Detainees (@) = (h)/(c) 66.5%
FY 2013
Completed Immigration Proceediﬁgs ()] 173,018
Detained Respondents (at compleﬁon) (k) 63,313
Not Detained Respondents (at completion) h=®- 109,705
Expected Represented Respondents Based on 20t1 Rati
Detained Represented Respondents (m) = (K)*(f) 13,924
Not Detained Represented Respondents (n) = ()*() 99
Total Respondents (0) =(m) + (n) 86,922
Actual 2013 Represented Respondzents (p) 101,365
Difference between Actual and Expected @ = (w)- ( 14,443
Estimated 2013 Represented Respondents:
Detained Represented Respondents (r) = (m) + (Y0 17,954
Not Detained Represented Respondents (s) = (nyErdjd)] 83,411
Estimated Representation Rate for Detainees ®) = (NIK) 28.4%
Estimated Representation Rate for Non-Detainees ) = (s)/() 76.0%
Notes and Sour ces:
! Executive Office for Immigration Review FY 2013 8saical Year Book, p. G1.
% Executive Office for Immigration Review FY 2013 8sdical Year Book, p. F1.
$ Benson, LenniB. and Wheeler, Russell R. "Enhanunglity and Timeliness in Immigration Removal
Adjudication," Administrative Conference of the téd States. June 7, 2012, p. 57.
NERA Economic Consulting 8
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respondents who are not detained, | estimate thpefcent of respondents would have legal
representation, and therefore 24 percent would not.

9. Detention cost savings result from the provisiopwblicly funded lawyers to detained
respondents. Exhibit 2 presents calculations esitng the overall number of respondents that
would receive counsel. This is divided accordimglétention status, using a random sample of
2009 EOIR cases from representative immigrationtspas reported in a 2012 Department of
Justice Office of Inspector General study. Thatlg provided a three-way break-down into
never detained, partially detained, and alwaysidetithroughout the cadeDetention savings
would come from the partially and always detainatégories. | estimate that 72,495 always
detained and 8,000 partially detained respondeetsyear, would receive publicly funded

counsel (based on current rates of legal repretsemta

" Respondents referred to as “partially detained’taose who are detained at the outset of thegschut

released at some point prior to a determinatichéir cases. Those who are “always detained” atained
from the outset throughout their proceedings. el the phrase “initially detained” to refer to tretegory of
respondents that includes both the partially dethind the always detained.
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Exhibit 2
Estimated | mmigration Cases Requiring Public Counsel

Number of Notices to Appear (FY 20" (a) 189,13t
Executive Office for Immigration Review Case St
Detained Respondents (b) 95¢
Partially Detained Respondents (c) 31¢
Never Detained (Non-Detained and Asylum) Resporsdent (d) 51t
Total Cases in Sample (e) 1,785
Estimated Percent of Respondents Detained H=gb)/(e 53.5%
Estimated Percent of Respondents Partially Detained (g)=(c)/(e) 17.6%
Estimated Percent of Respondents Never Detained (diin=) 28.9%
Estimated Representation Rate for Deta’ 0] 28.4%
Estimated Representation Rate for Partial Deta™* ()] 76.0%
Estimated Representation Rate for Non-Detaihees (K) 76.0%
Estimated Non-Represented Detained Respondents a)HBE1-()] 72,495
Estimated Non-Represented Partially Detained Rekgmis (m)=(a)*(9)*[1-())] 8,000
Estimated Non-Represented Initially Detained Redgnts (n)=(h+(m) 80,495
Estimated Non-Represented Never Detained Respandent (0)=(a)*(h)*[1-(K)] 13,079
Estimated Respondents Requiring Public Counsel® (p) = (n)+(o 93,573

Notes and Sour ces:

! Transactional Records Access Clearinghouse, Syeadawersity. "New Filings Seeking Removal Orderdmmigration Courts
through March 2014", accessed May 6, 2014 (httpa/syr.edu/phptools/immigration/charges/apprep fitvegs .php).

2us Department of Justice, Office of the Inspecten&al, Evaluation and Inspections Division. "Maaagnt of Immigration
Cases and Appeals by the Executive Office for Imatign Review", October 2012, pp. iii, 28. The cagethe study were
taken as a random sample of 2009 EOIR cases fiomgentative immigration courts.

* Bxhibit 1

4 Partially detained respondents are assumed to th@&same representation rate as never detainedndspts.

° Respondents without legal representation, and hrige respondents, are assumed to be indigent.
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10.  While I have no data that directly measures theaighpf lawyers in reducing the amount
of detention time for respondents in immigratiomowal proceedings, one effect of lawyers is
that they can make cases move more quickly. EixBipresents data on case continuances
granted to respondents. Continuances are delgy®aeedings granted by immigration judges
for various reasons. Many such continuances aetg to permit the respondent to find
representation or to prepare his or her case.rdspondents who are indigent, provision of
public counsel should eliminate these continuanéesurvey by the Department of Justice’s
Inspector General found that 62 percent of contieaa in immigration removal cases resulted
from a request from immigrant respondeht®f these continuances requested by respondents,
23 percent were “to allow the alien time to obtapresentation,” and another 21 percent were
requested by respondents to prepare the cé&sfty-three percent of cases have at least one
continuance, and for such cases, the average nwhbentinuances is 4.29, with each
continuance adding roughly 20.5 days to a proceedin average of 0.62 continuances are
requested by and granted per respondent for obtarepresentation and preparing the
respondent’s case. This implies that the provisiocounsel, by eliminating the need for these
continuances alone, could shorten proceedingsvimgpbetainees by 12.7 days on average.
Because cases move more quickly, | expect thdetiggh of detention would be reduced

accordingly.

Other surveys have found similar resulBeeBenson & Wheeler, pp. 82-85 (in FY 2010, 68 percent of
continuances requested by respondent; 20 percent andckhipef overall continuances requested for
additional time and to seek representation, respectively)

U.S. Department of Justice, Office of the Inspecten&al, Evaluation and Inspections DivisiManagement
of Immigration Cases and Appeals by the Executifieedfor Immigration Reviewpp. iii, 28-31 (October
2012),available athttp://www.justice.gov/oig/reports/2012/e1301.pdf.
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Exhibit 3
Estimated Continuance Cost Savings

Executive Office for Immigration Review Case Study

Detained Cases (at completion) (@) 955

Never Detained Cases (b) 515
Total (c)=(a)+(b) 1,470
Average Detained Processing Time (Days) (d) 48
Average Non-Detained Processing Time (Days) (e) 526
Average Number of Days Per Continuance 4] 92
Ratio of Non-Detained Processing Time to Detained Processing Time (9)=(e)/(d) 11.0
Detained Cases as Percent of Total (h)=(a)/(c) 65.0 %
Non-Detained Cases as Percent of Total ()=1-(h) 35.0 %
Estimated Number of Days per Continuance for Detained | mmigrants® O=MHN)+*)]} 20.5
Continuances — Percent Requested by Respondents (k) 62.0 %
Continuances Requested by Respondents — Percdtmdorg Representation (0] 23.0 9
Continuances Requested by Respondents — Percdhtdparing their Case (m) 21.0
Percent of Continuances Used for Seeking Repre&entand Preparing their Case (n)=(K*[(h+(m)] 27.3
Percent of All Respondents with at Least One Coatice (0) 53.0 %
Cases Having One or More Continuances () 953
Number of Continuances for those Cases Having ®ooe Continuance (q) 4,091
Average Continuances per Case with at Least OnénGance (N=(a)/(p) 4.29

Estimated Continuances per Respondent
Seeking Representation Only (s)=(K)*(D*(0)*(n) 0.32
Seeking Representation and Preparing their Case ©)=(n)*(0)*(r) 0.62

Estimated Continuance Days Saved per Detained Respondent
Seeking Representation Savings Only (u)=0)*(s) 6.6
Seeking Representation and Preparing their Case V)=()*(t) 12.7

Sour ce: US Department of Justice, Office of the Inspectem&al, Evaluation and Inspections Division. "Maewgnt of Immigration
Cases and Appeals by the Executive Office for Imatign Review", October 2012, pp. 28-32. The caséke study were taken as a
random sample of 2009 EOIR cases from represeptamtimigration courts.

Notes:

! Total excludes partially detained cases, for whihstudy does not present average processing.times

2 Al Respondents are assumed to have the same nwibentinuances.
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11. The EOIR provides information sessions, known ad #gal Orientation Program
(“LOP”), to immigration respondent8. A LOP provides respondents with a descriptiothefr
legal rights, but they are not given any directsdaace during court proceedings that take place
after the LOP!

12.  An April 2012 study by the EOIR found that in fisgaar 2011, detention was reduced
by an average of 11 days for those provided LOP &3 on or before the day of their first
immigration court hearinyf According to the study, EOIR’s sample excludep @etainee who
was “later released from custody,” which presumaefgrs to detainees released on bond.

13.  This 11-day finding is a lower-bound estimate @& tmpact on detention length of
counsel provided before the first immigration cdwetiring. Exhibit 4 presents these
calculations. The savings would apply to indigerspondents who would not have received
LOP services. Assuming that LOP services are ntlyrerovided to both indigent and non-
indigent respondents, | estimate that 45,558 imtigetainees annually do not currently receive
LOP services. For these detainees, the total astthreduction in detention days would be

501,142.

10 U.S. Department of Justice, Executive Office for Immiigm ReviewCost Savings Analysis — The EOIR Legal

Orientation Program(Apr. 4, 2012) available at
http://www.justice.gov/eoir/reports/LOP_Cost_Savingsakmis_4-04-12.pdf (hereinafter, “EOIR LOP
Report”).

1 According to the Vera Institute, “LOP provides detdipersons with basic information on forms of reliefiiro

removal, how to accelerate repatriation through the renmmrealess, how to represent themselves pro se, and
how to obtain legal representation.” As part of the nafiplegal services provided, the LOP offers group
orientations, individual orientations, small self-help kadrops, as well as referrals to pro bono attorneysa N
Siulc, Zhifen Cheng, Arnold Son, & Olga Byrreegal Orientation Program, Evaluation and Perforncarand
Outcome Measurement Report, Phas& ERA Institute of Justice, p. 1 (May 2008)ailable at
http://www.justice.gov/eoir/reports/LOPEvaluation-finafghereinafter, “WVERA LOP Report”).

12 EOIR LOP Report, p. 2.
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14.  Exhibit 4 also shows my estimate that reduced naatices would save an additional
584,766 detention days. This estimate can be amdib@ estimate based on LOP services,
yielding a total estimated savings of 1,085,90&ud&6n days annually’

15.  Apart from reduced continuances, two other effe€fsroviding counsel are also likely to
lead to reduced detention time—(1) shorter casegssing times from more detainees accepting
deportation early, and (2) more detainees obtaiboryl and securing release earlier. Although |
do not have quantitative estimates of these effatidetention, the overlapping impacts of these
factors (which are presumably greater with repriedEm by lawyers rather than with LOPS)
indicate that lawyer representation should havesatgr impact on detention reduction than the
11-day impact of LOPs.

16.  First, many detained without any chance of religf accept deportation more quickly if
well-counseled. Although some swift deportatiohsespondents who lack valid claims to stay

can be attributed to LOP sessions, the impact mfisel is probably not wholly duplicativé.

13 These two estimates are additive because indigenndesaieceiving LOPs will not generally have the

resources to obtain counsel, so that the benefits oiinatigecounsel are not reflected in the effect of the LOPs
for these individuals. If they received counsel at theeiutf their proceedings, they would presumably benefit
not only from the average 11-day impact of LOPs but fatsn additional days saved by avoiding the need for
continuances to obtain counsel and prepare their cases.

14 VERA LOP Report, p. 65 (“the LOP is no substituteriepresentation—even for people who are not pursuing

relief applications.”), 67 (“the LOP reduced confusion d¢hidt not eliminate it entirely”).
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Exhibit 4
Baseline Estimated Detention Days Saved

Number of Notices to Appear (FY 20i4) @ 189,135
Estimated Percent of Detained Cases (at compi'etion) (b) 53.5%
Estimated Percent of Partially Detained Chses (c) 17.6%
Estimated Number of Detained Respondents (at ctiom)le (d)=(a)*(b) 101,190
Estimated Number of Detained Indigent Respondemm@npletiorﬁ (e) 72,495

Average Reduction in ICE Detention Days Due to L&?vices for Detained

Respondents (at completif)n) ® 11
Number of Initially Detained Respondents Receild@P Services in FY 20713 (9) 50,000
Estimated Number of Detained (at completion) RégehOP Services (h)=(g)*(b)/[(b)+(c)] 37,598
Estimated Number of Indigent Detainees Receiving@ IS2rviced =(h*[(e)/(d)] 26,936
Estimated Number of Indigent Detainees Not ReaeMDP Services ()=(e)-(i) 45,558
Baseline Reduction in Detention Days Due to Legal Representation K)=M*() 501,142
Estimated Number of Initially Detained Respondents N=(a)*[(b)+(c)] 134,567
Estimated Percent of Respondents Who Seek bubFabtain Representatirbn (m) 34.2%
Estimated Continuance Days Per Detainee for SeRdpgesentation and Preparing

their Cas@ (n) 12.7
Reduction in Detention Days per Indigent DetainemfReduction in Failed Attempts

Seek Representation (0)=(m)*(n) 4.3
Total Reduction in Detention Days From Reduction in Failed Attempts to Seek

Representation7 P)=(*(o) 584,766
Baseline Number of Detention Days Avoided for FY 2014 (a)=(k)+(0) 1,085,908

Notes and Sources:

! Exhibit 2

% "Cost Savings Analysis - The EOIR Legal Orientafoogram", Executive Office for Immigration Reviefpril 4, 2012, p. 2.
In FY 2011, the 94% of participants who received™L€kervices on or before their first hearing sperdserage of 11 fewer de
in ICE detention.

¥ Vera Center on Immigration and Justice, "Centerr@ew”, (http//www.vera.org/sites/default/file sfmwiew-ci-v2.pdf)

* All detained respondents are assumed to be edkalyto receive LOP services, regardless of iadigstatus.

® Includes cases that adjourned to seek representatibdidn't find it, as well as those that withdr@djournments. Assumes detaine
are equally likely to seek and fail to obtain resgnetation as non-detainees. "Final Report - Nevk Yamigrant Representation
(Pursuant to LOP Task Order 32, Section D", "T@lleTiming of Adjournment to Seek Representaticsh B28 Filing for Cases in N
Immigration Courts," New York Immigrant RepreseistaStudy,
(http//www.justice.gov/eoair/reports/FinalReport-NR-LOP_TO32-SecD. pdf)

® Exhibit 3

" Al unrepresented respondents are assumed to igeribicdherefore the reduction in detention dagsifthe reduction in the failed
attempts of detainees to seek representation walldarise from continuances sought by indigentidees.
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17. Second, average detention time is also likely wrekse because some respondents, if
they have legal representation, may be more lit&egecure release at the outset of their removal
proceedings through a successful bond hearing. LUk estimates discussed above exclude
individuals securing release from the estimaténefinpact of a LOP on detention time.
Respondents obtaining release would spend lesdniahetention, thus incurring lower detention
costs for the federal government and would alsalide to continue working, supporting their
families, paying taxes, etc., while they were wagjtfor their cases to be adjudicated. Evidence
from criminal proceedings demonstrates the contiobuegal representation makes to obtaining
such release. For example, a pilot program inifBale that provided legal representation to
lower-income criminal defendants accused of notewibcrimes found that, compared to
defendants with no legal representation, those lwdtbbeen randomly assigned program lawyers
to make their valid arguments for release and comestakes fared better in their bail

hearings->

18.  Even excluding the savings in paragraphs 16 anavhich are difficult to quantify, |
estimate that the decrease in detention days wedlace expenditures by the Federal
government. My quantitative estimate is basedldrihe impact from extending provision of
counsel to those not already receiving LOPs, ahth@impact of shortened case times from
reduced continuance requests by detainees seatumgel and seeking time to prepare their
cases. Two estimates of this reduction are predantExhibit 5. These estimates use the

reduction in detention days from Exhibit 4, whichdiscussed above, is a conservatively low

15 Colbert, Douglas L., Paternoster, Ray, & BushwaywBh®o Attorneys Really Matter? The Empirical and

Legal Case for the Right of Counsel at B&ARDOZOL. RevV., Vol. 23, pp. 101-165 (2002).
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estimate. In a report issued by the National Inmatign Forum, the estimated detention cost per
day per detained respondent is $159. This yialdsggregate estimated annual cost of $173
million, shown as Detention Cost Savings 1 in Exbb As an alternative, we can use the
Department of Homeland Security’s (“DHS”) budgequest for fiscal year 2014, which implies
that its budget for “Custody and Operations” in 20das just under $2 billion. Federal law
currently mandates 34,000 detention beds, whichié®ja daily cost per bed of $161. This cost
per bed produces an aggregate estimated cost of &bd4 million, shown as Detention Cost
Savings 2 in Exhibit 5. Exhibit 5 also shows sggifor the Federal government from
eliminating expenditure for LOPs, if they are rayg@d by publicly funded counsel. | estimate
this cost savings to be $3.5 million annually.

19.  Areduction in detention is also likely to have etlbenefits not quantified here. The
respondents will be able to work or run their basses if they are not detained. They will also
be able to care for dependents, eliminating pasgjblyernment costs. And they will be able to

pay taxes on their income and spending while tieynat detained.
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Exhibit 5
Detention and LOP Cost Savings from Paid Counsel for Indigent mmigrant Respondents

Number of Detention Days Avoided for FY 20 €) 1,085,90:

Detention Savings-M ethod 1
Cost of Detention per Day per Detainee (based &ndaa’ (b) $ 15¢
Detention Cost Savings 1 (c)=(a)*(b) |$ 172,659,387

Detention Savings-M ethod 2

FY 2014 ICE Custody and Operations Enacted B’ (d) $ 1,993,770,0C
Mandatory ICE Detention Be* (e) 34,00(
Cost per Bed (H=(d)/(e) $ 58,640
Cost per Bed per Day (based on DHS budget figure) )=(fig365 $ 161
Detention Cost Savings 2 (h)=(a)*(g) |$ 174,460,192
Number of Detainees Receiving LOP Services in FrE (i) 50,00(
Cost of LOP Program per Parti(:ip5 0] $ 7C
LOP Cost Savings K=0*G) $ 3,500,000

Notes and Sour ces:

! Bhibit 4

2 “The Math of Immigration Detention”. National Immigion Forum, August 2013, p. 2. The National Inmaigon Forum
estimates a cost of $159 per daily bed, based B |@ojected cost of $119 per daioy bed plus de&temprogram payroll costs.
dnus. Immigration and Customs Enforcement Salaaied Expenses Fiscal Year 2015 Congressional daditfn,"
Department of Homeland Security, p. 121.
* Ibid., p. 42.
® “Cost Savings Analysis - The EOIR Legal Orientatimogram”, Executive Office for Immigration RevieMpril 4, 2012, p. 8.

B. The Proposal Will Help Reduce Federal Outlays for Foster Care
and Travel/Transportation

20.  An additional quantifiable savings of the Propadsdhe savings to the Federal

government in foster care expenses for childrenselparent(s) are successful in their removal
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proceedings$® For various reasons, some children of respondersmigration proceedings

are placed in foster care. | assume that thesemlants are primarily due to parents who are
deported and are unable to take their children thigim. In order to estimate the savings in
foster care expenditures, | must estimate the itnpidegal representation for indigent
respondents on the outcomes of removal proceedifilgss, | use a two-step process. First, |
estimate the impact of lawyers on the outcomesatgedings, by estimating the impact of
lawyers on the percentage of respondents who hagseaoutcome other than deportation.
(They can have their cases dismissed or closedHfy, they can be found by the court to be not
subject to removal, or they can be found eligilolerélief from removal.) | estimate that the
provision of lawyers would increase successful oomes for those who are legally entitled to be
in the United States. Second, | estimate the atmfuioster care expenditures saved due to a
reduction in removals of those immigrant parent\ailegal right to remain.

21. Step 1: Though various sources compare case oatctonrepresented immigrants with
those for unrepresented immigrants, they fall sbbigolating the impact of defense counsel on
case outcomes, because the strength of a resptndase may determine whether he or she gets
a lawyer, either through his or her own resouredsoon pro bonoor non-profit organizations.
While this problem cannot be eliminated given aalalg data, | attempt to mitigate it by using
data on the impact of counsel on asylum outcomestrong asylum case is still more likely to
be picked up by an attorney than a weak one, bertatly | assume that asylum cases are more

homogeneous than immigration casetoto, which may reduce sample-selection bias.

6 This report focuses on costs and benefits to the Hegtmrarnment, but because foster care spending is shared

by the Federal and state governments, states wouldegiper savings.
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22. My calculations for the analysis of the impactedal representation on case outcomes

are done separately according to detention staths.source data, based on outcomes for

asylum cases, comes from Benson & Whééknd is reported in Exhibit 6. Most asylum

seekers secure counsel, and their outcomes ramgeafsuccess (grant of asylum) rate of 24

percent for those detained, to 48 percent for tipasially detained, and 59 percent for those

never detained. Comparable success rates formsdekers without counsel are substantially

lower, ranging from 6 to 38 percefft.

Exhibit 6
Asylum Application Grants and Denials in 2010
by Detention Status and Representation Status

Asylum-Seeking Immigrants

Not Represented Represented
Grants Grant Rate Grants Grant Rate
(@) (b) (c) (d)
Detained 68 5.6 % 280 24.3 %
Partially Detained® 117 32.€ % 1,08: 47.€ %
Never Detained 277 37.5% 6,733 58.9 %

Source: Benson, Lenni B. and Wheeler, Russell R. "Enhragnuality and Timeliness in
Immigration Removal Adjudication”. Administrativeo@ference of the United States.
June 7, 2012, p. 100.

Notes:

! Partially Detained refers to detainees who weesasstd after some time spent in detention.

7" Benson & Wheeler, p. 100.

18

ability of the respondent to pay for an attorney and noherstrength of the respondent’s claim.
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23. Combining the data on the impact of counsel onesgcates and my estimates of
representation rates by detention status (in Exhjoallows me to estimate the impact on
success rates of providing representation to afiordents. These calculations are detailed in
Exhibit 7. | assume that representation ratepéotially detained respondents are the same as
for respondents who are never detained. The @dloonk are done in terms of loss rates, which
are simply 100 percent minus the success ratisd that the impact of providing counsel to all
respondents ranges from a 6.5 percent reductimssesi(e., removals) for partially detained

respondents up to 15.0 percent for detained regmsd

Exhibit 7
Impact of Representation on Case Win/Loss Rates by Detention Status

Partially Never
Detained Detained Detained
@ @) ©)

Percent of Respondents Estimated to Be Repreéented (@) 28.4% 76.0% 76.0%
Respondent Win Rate

With Legal Representati(s.)n (b) 24.3% 47.8% 58.9%

Without Legal Representatﬁ)n (c) 5.6% 32.6% 37.5%
Percentage of Total Completions for Detention Status

Represented Losses (d) =[2-(b)*=) 21.5% 39.7% 31.2%

Non-Represented Losses (e) = [1-(O)]1-(a)] 67.6% 296. 15.0%

All Losses for Detention Status (f) = (d)+(e) 89.1% .86 46.2%
If All Were Represented*®

Implied Loss Rate (9) =1-(b) 75.7% 52.2% 41.1%

Reduction in Failures out of Total Completions (HP=(9) 13.4% 3.7% 5.1%

Reduction in Failures over Current Failures () ¥(ch 15.0% 6.5% 11.1%

Notes and Sour ces:

! Bhibit 1

2 Partially detained respondents are assumed to th@&®ame representation rate as never detainedrdepts.

® Bxhibit 6

4 Analysis assumes that the populations of resporsdeithout legal representation would, upon recegj\iee legal representation,
have comparable win rates to respondents who addd@gal representation from other means.

® Analysis does not account for detained respondehtswould be released and become partially detaasea result of free legal
representation. Including this effect in the an&lygould increase the estimated impact of represtént.
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24.  Step 2: Many non-citizens residing in the Unitéat&s are parents of children born in
the United States, conferring automatic citizensimghose children. When the parents are
deported, they may leave the children behind, argbme cases, those children end up in foster
care. On average, an estimated 5,100 childremdoster care because their parents were
deported"® | estimate that if all parents had legal represigom, from 7 to 16 percent (depending
on detention statusgeExhibit 7, line i) of the parents who would oth&ebe deported would
stay in the United States. Assuming these pasgrtproportionally distributed across detention
status, 665 fewer children on average at any dive® would not be in the foster care system.
The number would be larger if, as seems likelyaithetd parents are disproportionately likely to
lose their children to foster care. The calculaibehind this estimate are presented in Exhibit 8.
25.  As detailed in Exhibit 8, Federal expenditures|t®28,526 per child in foster care. This
translates into annual savings of between $18,@3%6d $20,658,342 for the Federal
government. In addition to these fiscal savinigeré would presumably be more difficult-to-
guantify benefits to families and children, suchmaproved educational performance and better
mental and physical health.

26.  An additional area of likely fiscal savings would to the U.S. Immigration and Customs
Enforcement’s budget for travel and transportatibpersons being deported. As shown in

Exhibit 9, | estimate that deportation transpootatiosts an average of $559 per pefSon.

19 Seth Freed WessleBhattered Families: The Perilous Intersection ofrligration Enforcement and the Child

Welfare SystemmApplied Research Center, p. 6 (Nov. 2011).

This average transportation cost estimate is likely sdraebelow actual transportation costs for those
removed as a result of 8 U.S.C. § 1229a immigrationgedings. The removals covered by the cost estimate
include many removals of individuals apprehended at theebamtl deported without immigration court
proceedings, see, e.g., 8 CFR 235.3 (who may cost lesgitive than respondents deported from the interior
of the U.S.), as well as voluntary departures, who degpdheir own expense. 8 U.S.C. § 1229c(a)(1).

20
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Exhibit 8

Estimated Foster Care Cost Savings

Partially Initially Never
Detained Detained Detained Detained Total
@ ¢3) ©) 4 )
1H+@ 3+4@)
FY 2014 Federal Foster Care Enacted B&dget (a) $ 4,278,950,000
FY 2014 Federal Monthly Foster Care Caseload Fefeca (b) 150,000
Annual Federal Cost per Child (c) = (@)/(b) $ 28,526
Number of Immigrant Children in Foster Chre (d) 5,100
Reduction in Case Failures as a % of Current Bdilur (e) 15.0 % 6.5 % 11.1 %
Assuming Proportional Contri bution®
Percentage of Completed Cases ® 535 % 17.6 % 71.1 % 28.9 %
Number by Case Type (9) = (d)*(H 2,729 900 3,629 1,471 5,100
Reduction in Caseload If All Respondents were Rapited (h) = (e)*(9) 410 59 469 163 632
Total Cost Savings h=(@*h $ 11695797 $ 1683054 $ 13378850 $ 4,649,792 | $ 18,028,643|
Assuming 65-10-25 Breakdown ) 65 % 10 % 75 % 25 %
Number by Case Type (k) = (d)*() 3,315 510 3,825 1,275 5,100
Reduction in Caseload If All Respondents were Rapited h = (e)*(k) 498 33 531 141 673
Total Cost Savings m=@c*0D $ 14199437 $ 951,351 $ 15,150,789 $ 4,035,428 | $ 19,186,217|
Assuming 85-5-10 Breakdown (n) 85 % 5% 90 % 10 %
Number by Case Type (0) = (d)*(m) 4,335 255 4,590 510 5,100
Reduction in Caseload If All Respondents were Repted (p) = (€)*(0) 651 17 668 57 724
Total Cost Savings (@=@C)*(P) $ 18568495 $ 475676 $ 19044171 $ 1614171 [$ 20,658,342
Notes and Sources:
vy Purpose Table FY 2013 and FY 2014," Adminisitna for Children and Families. Excludes adoptissistance, guardianship assistance, Chafee Fasterl@lependence
Program, and tribal IV-E technical assistance.
2 CBO Forecast. "Foster Care and Adoption Assistanbtaly 2013 Baseline," Congressional Budget Office.
8 Applied Research Center, "Shattered Families: TéwdoBs Intersection of Immigration Enforcement amel Child Welfare System", November 2011, p. 23.
* Exhibit 7
® In this scenario, children of deported respondiengsich case type are assumed to be equally tikeipter foster care. In the other two scenaridisiren of detained respondents
are assumed to be more likely than children of detained respondents to enter foster care.
® Exhibit 2
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Exhibit 9
Removal Transportation Cost Savings from
Paid Counsel for Indigent |mmigrant Respondents

ICE Transportation and Removal Program FY 2013geevEnacted Buddet

Travel and Transportation of Persons (@) $ 225,879,000
Detention Transfer Costs per Detahee (b) $ 161
FY 2013 Responderits (© 173,018
Estimated Percent of Detained Respondents (at et'mnﬁ‘l (d) 53.5%
Estimated Percent of Partially Detained Responﬁents (e) 17.6%
Estimated FY 2013 Detained Respondents ® = (©)*[(d)+(e)] 123,100
Estimated FY 2013 Total Detention Transfer Costs (9) = (b)*(H $ 19,876,215
Estimated FY 2013 Removal Transportation Costs (h) = (@)-(9) $ 206,002,785
FY 2013 Total Removals and Retdims 0] 368,644
FY 2013 Estimated Cost per Removal @) = (hy/() $ 559
Estimated Indigent Detained Respond“ents k) 72,495
Estimated Indigent Partially Detained Responéents O 8,000
Estimated Indigent Never Detained Responéents (m) 13,079
Detained Respondent Win Rate without Colnsel (n) 5.6%
Partially Detained Respondent Win Rate without Gefin (0) 32.6%
Never Detained Respondent Win Rate without Counsel P 37.5%
Detained Respondent Win Rate with Cothsel (@) 24.3%
Partially Detained Respondent Win Rate with Cofinsel 0] 47.8%
Never Detained Respondent Win Rate with Cofinsel (s) 58.9%
Estimated Detained Respondent Removals AvoidedGutimsel ® = (K)*[(a)-(n)] 13,535
Estimated Partially Detained Respondent Removadidad with Counsel (u) = (O*[(N-(o)] 1,219
Estimated Never Detained Respondent Removals Adwiita Counsel v) = (M)*[(s)-(p)] 2,797
Total Estimated Removals Avoided with Counsel (W) = (@©)+(u)+(v) 17,550
Total Removal Transportation Cost Savings () = @)*(w)
Initially Detained Respondent Transportation Cost Savings ) = O)*[®O)+(u)]

Notes and Sources:

"' The Transportation and Removal program providés aad secure transportation of aliens in ICE aystas well as prepares for and
conducts the removals of aliens from the UnitedeSteas ordered by an immigration judge." "U.S. ignation and Customs Enforcemen
Salaries and Expenses Fiscal Year 2015 Congrek3igstéication,” Department of Homeland Secufity136.

% Human Rights Watch estimates a total detentiorstearcost of $366,832,842 for the 2,271,911 de¢aifeeld between Oct. 1, 1998 and
Apr. 30, 2010. "A Costly Move: Far and FrequentrBfars Impede Hearings for Immigrant DetaineebdnUnited States," Human
Rights Watch, pp. 17 and 29. (http://www.hrw.orphes/2011/06/14/costly-move-0).

* Exhibit 1

* Exhibit 2

®1y.s. Immigration and Customs Enforcement Salaiesd Expenses Fiscal Year 2015 Congressional dastfi," Department of
Homeland Security, p. 66.

° Exhibit 6
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Based on my expectations that publicly providednseliwould lead to a 17,550 reduction in
annual deportations, budgetary savings in tranaport costs would total $9.8 million annually.

C. The Proposal Could Potentially Create Further Savings By
Improving the Certainty of Outcomes and Reducing
Administrative Burdens on the Immigration Court System

27. By presumably helping to improve the certainty ofoomes for those individuals with
legal rights to stay, the provision of lawyers ebldad to more indirect savings and other
economic benefits. Many of those added savingdanefits, such as increased tax revenues
and investments, are more amorphous than deterdiis or foster care. Thus, even though
they have the potential to be substantial (andh&ursupport the economic defensibility of the
Proposal), they are not readily quantifiable. Tibk of deportation for individuals who are not
legally deportable raises the general risk thaall@egmigrants face and reduces their willingness
to make productive investments in their businessjdy and education. This effect is related to
the economic benefits from naturalization, in ttiizenship arguably eliminates the risk of a
loss in legal residency. A 2013 White House repecbgnized the investment benefits of
citizenship*

28. In addition, any increase in spending by immigramit® prove their legal rights to stay
through removal proceedings would benefit othethéeconomy. The spending creates income
for others, who in turn spend a portion of the@dame, leading to additional income to others,
and so on. This effect is known as a “multiplieffect. Estimates of multipliers vary widely; a

relatively conservative estimate in the immigrati@hd is 1.17, so that a dollar of additional

2L The Executive Office of the PresideRixing Our Broken Immigration System: The EconoBeaefits of

Providing a Path to Earned Citizenshipp. 9-10 (Aug. 2013gvailable at
http://www.whitehouse.gov/sites/default/files/our-brokenvilgration-system-august-2013.pdf.
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income to immigrants leads to an aggregate incomease of $1.17. Some of this additional
income reverts to Federal and state governmertkeiform of taxes. It is also likely that the
longer term effects of keeping immigrants in thateh States are larger than the shorter term
effects. For one, as immigrants’ children becochécated, they become more productive adults
and make bigger contributions to the economy, riapga pattern of upward mobility seen in
past waves of immigration.

29. By streamlining court proceedings, the provisiohawfyers could also reduce
administrative costs borne by the immigration caydtem. In addition to shortening the length
of immigration proceedings and detention times réaiction in continuances would also lead to
a substantial decrease in the court time and ressuwsed per case. Providing indigent
respondents with legal counsel before their fiestirings is likely to make court proceedings
more efficient, and the need for—and length of—fetiiearings will likely be reduced. A legal
services program in Marin County, California fouhdt providing lawyers to self-represented
defendants in civil proceedings eliminated one inggoer case and saved 5 to 15 minutes of
hearing time per hearing, as well as 1 to 1.5 hoficourt staff time per ca$d.Based on these
numbers and the analysis of continuances in ExBjdiestimate that the provision of legal
representation to indigent respondents in immigratieportation proceedings would save about

87,000 hearings per year from the reduction ininoanhces, and about 115,000 hours of court

22 pastor, Manuel & Justin Scoggil@itizen Gain: The Economic Benefits of Naturaliaatfor Immigrants and

the EconomyLos Angeles: Center for the Study of Immigrant Integratidniversity of Southern California,
p. 20 (Dec. 2012xvailable athttp://csii.usc.edu/documents/citizen_gain_web.pdf.

% smith, Ken, Thayer, Kelly, & Garwold, Kathfn Assessment of the Economic and Societal Imp&cisree

Legal Services Program$he Marin County Foundation, p. 30 (Sept. 12, 20a&jjlable at
http://www.greatprograms.org/Economic_impact_assessptatG_MCF%20Report%20by%20The%20Reso
urce%202013.pdf.
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staff time per year more generall@eeExhibit 10. Although I have not quantified the

consequential savings, if any, to funding for tmenigration court system, the system would

certainly benefit from an efficiency standpointjadges and other court workers could focus

more time on new or other cases and potentiallyacedhe immigration court backlog. Any

economic impacts of reducing uncertainty, describgshragraph 27, would be amplified as

well by quicker resolution of cases.

Estimated Number of Indigent Immigrant Responc1

Estimated Continuances per Respondent
Seeking Representation o}
Seeking Representation and Preparing their *

Total Estimated Hearings Avoided

Average Reduction in Court Staff Time per Case from
Obtaining Legal Representation (HO|3

Total Estimated Court Staff Time Saved (Hours)

Notes and Sour ces:
! Exhibit 2
2 Exhibit 3

Exhibit 10
Estimated Reductions in Hearing and Court Staff Times

@

(b)
(€)

(d)=(a)*{(b)+(c)]

(9)

(h)=(a)*(9)

93,57:

0.3z
0.6z

88,437

1.25

116,967

3 Smith, Ken, Thayer, Kelly, and Garwold, Kathy, "Assessment of the Economic and Societal Impact$afe
Legal Services Programs," The Marin County Fourhatbep. 12, 2013, p. 30. The study found that the
provision of legal assistance to self-represenitig@uhts in civil matters eliminated at least oremating and 1 to
1.5 hours of staff time per case, and saved betwaerl5 minutes of hearing time for every hearing.

NERA Economic Consulting

27



Montgomery - Immigration Counsel

IV. Cost of the Proposal

30. The simplest approach to estimating the cost oPtloposal is presented in Exhibit 11.
This approach assumes that both sides of a rerpoveteding should involve similar amounts
of attorney and support-staff time. Therefore,dlierage costs per case of a public-counsel
system for immigration cases should be similahtisé borne by DHS to prosecute these cases.
The total DHS budget for this activity is about $2884,000. Assuming 49.5 percent of
respondents annually (93,573 out of 189,135) nedtigly provided counsel, this implies that
publicly provided defense counsel would cost al$l@? million per yeaf?

31. Despite the appeal of this simple approach to estitnation, my conversations with
lawyers active in representing immigrants indidagd it is plausible that defense costs will be
higher than prosecution costs. The immigrationrcprocess can place greater demands on
defense time than on prosecution time, particularlyases where the noncitizen has viable
claims to avoid deportation, because the defenaesltiee burden on key elements of the claims,
among other reasons.

32. As an alternative, a cost estimate can be prepasied information about the mix of
cases in immigration proceedings, attorney timelede¢o defend those cases, and the cost of
those attorneys. We have no direct data on atlyoske items, but we can estimate the different
data points from various other data on immigrapooceedings and from information on civil

legal services. | present this analysis below.

% This approach assumes that providing counsel to resptngeuld not increase DHS's cost of prosecution.

This is consistent with the general idea that defense ebwils make immigration proceedings more efficient.
If prosecution costs increase, however, the cost estifmiatkis approach would need to be increased somewhat,
making the estimates for this approach somewhat clogaose for the more detailed approach that follows.

This might also necessitate an addition to the more ddtajpproach, to reflect additional costs borne by DHS.
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Exhibit 11
Estimated Cost of Publicly Provided Counsel for Indigent | mmigration Cases
Based on Immigration and Customs Enforcement Legal Budget
Assuming Parity in Staffing and Costs

ICE Legal Proceedings FY 2014 Enacted Buldget

Personnel and Compensation Benefits (a) $ 164,814,000

Overhead Costs and Other Expeﬁses (b) $ 40,770,000
Total Budget (c)=(a)+(b) $ 205,584,000
Estimated Immigration Cases Requiring P ublic Colinse (d) 93,573
Number of Notices to Appear (FY 20i4) (e) 189,135
Cost of Indigent Immigration Defense Staffing (M=) (d)/(e)] |$ 101,711,506
Estimated Initially Detained Indigent Respond?ents (@) 80,495

Cost of Indigent Immigration Defense Staffing for Initially
Detained Respondents (N=M*(g)/(d)] |[$ 87,495,084

Notes and Sour ces:

thys. Immigration and Customs Enforcement Salaaied Expenses Fiscal Year 2015 Congressional dadidfn,"
Department of Homeland Security, p. 102.
ICE Legal Proceedings "is the DHS legal componaititinvICE that is authorized to represent the Gaveant in
immigration proceedings that end up in immigratimurts."

? These include items such as travel, rent, and sgeikpenses.

° Bxhibit 2

33.  The first step in this approach is to estimatentinaber of respondents that would receive
publicly provided counsel. As discussed abovéh@&absence of direct data on the indigency
rates of immigrant respondents, | use data ondpeesentation rates by detention status, shown
in Exhibit 1. | estimate that 28.4 percent of m@sgents who are detained at the completion of
their case are represented and 76.0 percent aindspts who are not detained at completion are

represented. Assuming that the population of nedpnts who are not represented is the same as
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the population who are indigent, means that an arotal of 93,573 respondents receiving
notices to appear annually would be indigent andlavtherefore receive publicly funded
counsel $eeExhibit 2)%

34. A key determinant of the cost of providing counsethese indigent respondents is the
number of hours required to defend each respondégptdiscussions with lawyers active in
representing immigrants indicate that many casadi¢plarly detained respondents with no
viable options for contesting deportation) requékatively little attorney time. A minority of
cases, on the other hand, can take a substantrddenof hours. | therefore choose to model
lawyers’ hours assuming that cases can be dividled‘'short” cases and “long” cases. To
estimate this model, | estimate the average haagsired for these two types of cases and the
proportion of each type of case in the populatibmdigent respondents.

35.  Iturn first to estimating the proportion of shodses in the population. Exhibit 12
presents data from the EOIR 2009 sample on the aupflrases with and without applications
for relief. | make the assumption that cases witlapplications for relief are short cases, while

cases with applications for relief are long c#8e$he results of these calculations are estimates

% Some respondents currently recgive bonorepresentation. | am assuming that provideggotono

representation would continue their current leVeddaivities. If not, this could raise the numlodiindigent
respondents receiving counsel.

% | understand that voluntary departures are sonesticonsidered a form of “relief” in immigrationurts,

although these cases presumably require less egttime than a fully-litigated case, and are mieely to be
short cases. It is unclear, however, how voluntipartures are classified in the EOIR sample sgtguthe
sample may cause an overstatement of the numBlemgf’ cases. On the other hand, terminationsylich
the case is terminated without a removal ordeisyprably take substantial attorney time (even ihpps less
than a case involving a full-blown merits hearin@ut, some terminations do not include an appbecefor
relief and may possibly be classified as such BBRIR data. This could lead to an understate wiethe
number of “long” cases. The net impact of these $aurces of possible imprecision is unknown.
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that 72.4 percent of always detained cases ar¢ ciggs, requiring minimal attorney time, and

34.6 percent of partially detained cases and 4éxéemt of never detained cases are short cases.

Exhibit 12
Estimated Number of " Short" Cases for Initially Detained Indigent Respondents

Executive Office for Immigration Review Case Sfudy

Detained Cases (at completion) without ApplicationRelief @ 691
Detained Cases (at completion) with ApplicatiomsRelief (b) 264
Partially Detained Cases without Applications feiét (c) 109
Partially Detained Cases with Applications for &eli (d) 206
Never Detained Cases without Applications for Relie (e) 209
Never Detained Cases with Applications for Relief ® 306

Estimated Percent of " Short" Cases

Estimated Percent of Detained (at completion) " Short" Cases
Percent of Detained Cases (at completion) withqutiiéations for Relief (9)=@)/[(a)+(b)] 72.4%

Estimated Percent of Partially Detained " Short" Cases
Percent of Partially Detained Cases without Apiidica for Relief (h)=(c)/[(c)+(d)] 34.6%

Estimated Percent of Never Detained " Short" Cases
Percent of Never Detained Cases without ApplicationRelief H=(e)[(e)+®] 40.6%

Notes and Sources:

Lus Department of Justice, Office of the Inspecten&al, Evaluation and Inspections Division. "Maeagnt of Immigration Cases
and Appeals by the Executive Office for ImmigratiReview", October 2012, pp. iii, 57. The casesia $tudy were taken as a ranc
sample of 2009 EOIR cases from representative iratiign courts.

36.  Another ingredient of my estimates is the costrotiorney. As Exhibit 13 shows, |

base my estimates on data from the Legal Serviogsotation, which is a Federal-government
sponsored provider of “civil legal aid for low-inc@ Americans? | add up the costs of all

staff time that appears relevant to providing leggalices, including staff attorneys, management,

paralegals, and other support staff. | also add Bbcosts for benefits and other overhead. This

27 SeeWhat is LSC?,"available athttp://www.lsc.gov/about/what-is-Isc (accessed Mag014).
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yields a total estimated cost of $128,850 per aétpr The calculations include Managing
Attorneys and Supervising Attorneys as attorneyslable for case work. (The estimates of

hours per long case presented below implicitlyvalfor supervisory time.)

Exhibit 13
Estimated Cost per Attorney
Based on Legal Services Corporation Salary Costs for Grantees
Number of Number per Average Cost per
Position Positions Case Attorney Sdary Case Attorney
1 ) 3 4 (5)
(2)/3,648 3)*4)
Staff Attorney 2,587 $ 56,361
Managing Attorney 616 74,707
Supervising Attorney 445 74,958
Total Case Attorneys 3,648 1.00 $ 61,727 $ 61,727
Executive Director 134 0.04 $ 115,075 $ 4,227
Deputy Director 87 0.02 95,185 2,270
Director of Litigation 57 0.02 91,519 1,430
Paralegal 1,410 0.39 39,656 15,328
Information Technology Staff 120 0.03 57,809 1,902
Administrative Assistant 306 0.08 41,311 3,465
Secretarial/Clerical 1,381 0.38 33,631 12,731
Total Salary Cost per Case Attorney $ 103,080
Benefits and Overhead Allowance (25%) $ 25,770
Total Case Attorney Cost $ 128,850
Notes and Sour ces:

Legal Services Corporation 2012 Fact Book, p. 32.
PAI coordinators, financial professionals, managameofessionals, and the costs of other stafhamuimed
to be irrelevant to the provision of counsel toigeaht immigrant respondents and are thus excludad this
analysis.

37.  Exhibit 14 shows estimates of total costs of thilipyprovision of immigration counsel.

| assume that short cases take 1.5 hours eaclvéoage) and long cases take 85 hours each (on
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averagef® | also assume that each publicly funded lawyendp 1,799 hours annually on case
work, in line with the average hours worked by mtéys at U.S. law firm$’ This implies that
providing counsel to initially detained indigensp®ndents would cost about $160 million per
year and providing counsel to never detained intigespondents would cost about $48 million

per year, for a total annual cost of about $208ionil

% The estimate that long cases will require 85 Saiimttorney time derives from reports by the Ilejd

Society of New York (“LAS”) of removal defense chsmd and staffing, published by the New York Imnaigrr
Representation Study. New York Immigrant Represtéan StudyAccessing Justice: The Availability and
Adequacy of Counsel in Immigration Proceedjmmys34 (Table 10), 44 (2011). LAS reported thafifull-
time attorneys, as well as 6 part-time attorney&b&t full-time (1.5 additional attorney’s time),rte 150-225
cases per year—including a broad range of casel,agidetained cases and criminal-based immigratiees.
This attorney time appears to include any necessggrvisory time. Each case is likely long beedusS
(like all nonprofit immigration providers) screemst cases without viable claims for relief, to geatheir
limited resources to focus on winnable cadbéd., p. 21-22. If one assumes these attorneys w&@G0lhours
per year on cases, given LAS’ 150-225 cases per gaah case would require an average of 68 tchd0gs
per case, with a midpoint of 85 hours. (This mayah overestimate, as these LAS estimates inclopleats,
not included in our model.)

We use LAS’ statistics because its model is closestat of a public defender removal-defense manfehe
eight major New York City removal defense providénrs NYIRS Study surveyedbid. pp. 28-36, 43-46. Six
of those removal defense providers do not accapirte adults as clients. (All six report statistihat imply
much higher hours/case.) A seventh provider, thieti@l American Legal Assistance Group (“CALA"),ed0
accept detained adults, although 60 percent chiggload is asylum casdsbid., p. 43. CALA’s reported
statistics imply that each case it handles woulgiire 36 to 41 hours/case. Again, it may be tkttreates
based on LAS’ statistics over-estimate hours.

2 We assume that attorneys at public or nonpnuiihigration service providers would work comparatbers to

private attorneys, in performance of their serviegsesenting clients. Indeed, a 2011 RAND Corimna
study of federal criminal public defenders declineédssume a 40-hour work week as a prior fedéudlyshad
done, because of “evidence that far more time \e#sgbexpended, especially on nights and weekenyds, b
salaried legal staff in performance of their cansibnally mandated duties.” RAND also noted ttinet prior
study was likely significantly inaccurate becaus@s40-hour assumption. RAND Corporati@@ase Weights
for Federal Defender Organizationg. 6 (2011)available at
http://www.rand.org/content/dam/rand/pubs/technicgborts/2011/RAND_TR1007.pdf.
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Estimated Number of Indigent Immigrant
Percentage of "Short" Cases

Number of "Short" Cases

Average Attorney Time per "Short" Cése
Percentage of "Long" Cases

Number of "Long" Cases

Average Attorney Time per "Long" Cédse
Total Attorney Hours

Case Hours per Attorney per Yéar
Number of Attorneys Needed

Cost per Attorney per Yér

Total Cost

Notes and Sources:
! Exhibit 2
% Exhibit 12

many immigration cases.

Proceedings (2011), p. 34 (Table 10), 44.

® Exhibit 13

Exhibit 14

Estimated Cost of Publicly Provided Counsel for Indigent |mmigration Cases
Based on Legal Services Corporation Costs

Respondents a) (
(b)
(€) = (@)*(b)
(d)
(e) = 1-(b)
0 = @*(e)
)
(h)=(c)*(d) + (H*(9)
0]
() = (/@)
(k)

0 =0k

per year. (http://www.nalp.org/billable_hours_feb2)

Partially Initially Never
Detained Detained Detained Detained Total
@ @) ®) @) ©)
D+ 3+
72,495" 8,000" 80,495 13,079 93,573
72.2% 34.6%° 40.6%"°
52,454 2,768 33,2 5,308 60,530
1.5 1.5 1.5 1.5 15
27.6% 65.4% 969.4
20,040 5,232 2827 7,771 33,043
85 85 85 85 85
1,782,119 48,837 2,230,955 668,512 2,899,467
1,799 1,799 1,799 1,799 1,799
991 249 1,240 723 1,612
$128,850 $128,850 $128,850 $128,850 $128,850
$127,641,319 $32,147,183 $159,788,502 $47,881,085 $207,669,587

This estimate is based on anecdotal evidence femeral sources, as well as parallel comparisosstimated attorney time for criminal cases, in White outcome is typically less clear-cut than for

each case would require 68 to 102 hours. | asshenmidpoint, 85 hours. New York Immigrant Repreagon Study, Accessing Justice: The Availabilityl axdequacy of Counsel in Immigration

®In its most recent survey published in February22@i National Association for Law Placement fothrat associates billed an average of 1,799 haryear and worked an average of 2,044 hoyrs

* The Legal Aid Society of New York handles 150 t& 2Amigration cases per year, screening out thag®uwt viable claims for relief (“short" cases).dga on 1,799 case hours per attorney per year,

NERA Economic Consulting

34



Montgomery - Immigration Counsel

38.  With total estimated Federal fiscal savings of $&©8208 million from providing

lawyers to indigent respondents, lawyers wouldegigmtirely or almost entirely pay for
themselves through federal cost savings. Usingitheler cost estimation method of Exhibit 11,
the cost savings would greatly exceed the cost@figing lawyers. If the cost estimate from
Exhibit 14 is used, estimated cost savings woultked estimated costs, based on the upper end
of the cost savings rang®.Alternatively, based on the lower end of the mastings range, the
net federal cost would be about $4 million, imptythat at least 98 percent of the higher cost
estimate of the Proposal would be paid for by fatiescal savings.

39. As a possible alternative, | also analyzed the gbptoviding counsel at public expense
only to respondents who begin proceedings in dietenfThese calculations are summarized in
Exhibit 15. The cost of providing such counsel Wdoe about $160 million using the detailed
calculations based on attorney cost data from L&Cestimates of attorney time for different
cases. Fiscal savings for providing counsel tiailhy detained respondents would include all of
the detention costs savings presented above, alth@ll of the savings from elimination of the
LOPs and a portion of the savings from foster eaue transportation. These savings would total
an estimated $198 million. Thus, | estimate thrat/jaling counsel for detainees would more

than pay for itself in terms of fiscal cost savings

% To be more precise, the upper end of the rangesifsavings is $208,425,703, compared with tlimated

cost of $207,669,587.
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Exhibit 15
Estimated Benefits and Costs of Publicly Provided Counsel
For Initially Detained I ndigent Respondents
Cost Savings from Provision of Counsel to Initially Detained I ndigent Respondents
Detention Cost Savin® @) $172,659,38
LOP Cost Savin¢' (b) $3,500,00
Foster Care Cost Savi’ (c) $13,378,85
Removal Transportation Cost Sav® (d) $8,244,30
Total Cost Savings (e)=(a)+(b)+(c)+(d) $197,782,544
Costs of Provision of Counsel to Initially Detained I ndigent Respondents
Based on Legal Services Corporation c* () $159,788,5C
Net Benefits from Provision of Counsel to Initially Detained | ndigent Respondents
Based on Legal Services Corporation Costs (9)=(e)-() $37,994,043
Notes and Sour ces:
! Bxhibit 5
? Bxhibit 8
* Bxhibit 9
* Exhibit 14
V. Conclusion
40. | have analyzed the costs and savings/benefitpodgram, funded by the Federal

government, that would provide counsel for all gt respondents in immigration removal

proceedings. Based on calculations using availddii@ and reasonable assumptions, fiscal

savings to the Federal government (between appaigign$204 and $208 million) would pay

for most if not all of the entire cost of the Prepb(approximately $208 million). These positive

fiscal effects are above and beyond the qualitatspects of the Proposal, which are
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improvements to the accuracy and efficiency of ignation removal proceedings and reduction

in uncertainty for respondents.
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