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IV. LACK OF SUBJECT-MATTER JURISDICTION

65. Appellant's third ground of appeal is the claim that the International Tribunal lacks subject-matter
jurisdiction over the crimes alleged. The basis for this allegation is Appellant's claim that the subject-
matter jurisdiction under Articles 2, 3 and 5 of the Statute of the International Tribunal is limited to
crimes committed in the context of an international armed conflict. ...

A. Preliminary Issue: The Existence Of An Armed Conflict

67. International humanitarian law governs the conduct of both internal and international armed
conflicts. Appellant correctly points out that for there to be a violation of this body of law, there must
be an armed conflict. The definition of "armed conflict” varies depending on whether the hostilities are
international or internal but, contrary to Appellant's contention, the temporal and geographical scope
of both internal and international armed conflicts extends beyond the exact time and place of
hostilities. ...

70. On the basis of the foregoing, we find that an armed conflict exists whenever there is a resort to
armed force between States or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State. International humanitarian law applies
from the initiation of such armed conflicts and extends beyond the cessation of hostilities until a
general conclusion of peace is reached; or, in the case of internal conflicts, a peaceful settlement is
achieved. Until that moment, international humanitarian law continues to apply in the whole territory
of the warring States or, in the case of internal conflicts, the whole territory under the control of a
party, whether or not actual combat takes place there.

Applying the foregoing concept of armed conflicts to this case, we hold that the alleged crimes were
committed in the context of an armed conflict. Fighting among the various entities within the former
Yugoslavia began in 1991, continued through the summer of 1992 when the alleged crimes are said to
have been committed, and persists to this day. Notwithstanding various temporary cease-fire
agreements, no general conclusion of peace has brought military operations in the region to a close.
These hostilities exceed the intensity requirements applicable to both international and internal armed
conflicts. There has been protracted, large-scale violence between the armed forces of different States
and between governmental forces and organized insurgent groups. Even if substantial clashes were not
occurring in the Prijedor region at the time and place the crimes allegedly were committed - a factual
issue on which the Appeals Chamber does not pronounce - international humanitarian law applies. It is
sufficient that the alleged crimes were closely related to the hostilities occurring in other parts of the
territories controlled by the parties to the conflict. There is no doubt that the allegations at issue here
bear the required relationship. The indictment states that in 1992 Bosnian Serbs took control of the
Opstina of Prijedor and established a prison camp in Omarska. It further alleges that crimes were
committed against civilians inside and outside the Omarska prison camp as part of the Bosnian Serb



take-over and consolidation of power in the Prijedor region, which was, in turn, part of the larger
Bosnian Serb military campaign to obtain control over Bosnian territory. Appellant offers no contrary
evidence but has admitted in oral argument that in the Prijedor region there were detention camps run
not by the central authorities of Bosnia-Herzegovina but by Boshian Serbs (Appeal Transcript; 8
September 1995, at 36-7). In light of the foregoing, we conclude that, for the purposes of applying
international humanitarian law, the crimes alleged were committed in the context of an armed conflict.

B. Does The Statute Refer Only To International Armed Conflicts?
1. Literal Interpretation Of The Statute

71. On the face of it, some provisions of the Statute are unclear as to whether they apply to offences
occurring in international armed conflicts only, or to those perpetrated in internal armed conflicts as
well. Article 2 refers to "grave breaches" of the Geneva Conventions of 1949, which are widely
understood to be committed only in international armed conflicts, so the reference in Article 2 would
seem to suggest that the Article is limited to international armed conflicts. Article 3 also lacks any
express reference to the nature of the underlying conflict required. A literal reading of this provision
standing alone may lead one to believe that it applies to both kinds of conflict. By contrast, Article 5
explicitly confers jurisdiction over crimes committed in either internal or international armed conflicts.
An argument a contrario based on the absence of a similar provision in Article 3 might suggest that
Article 3 applies only to one class of conflict rather than to both of them. In order better to ascertain
the meaning and scope of these provisions, the Appeals Chamber will therefore consider the object
and purpose behind the enactment of the Statute.

2. Teleological Interpretation Of The Statute

72. In adopting resolution 827, the Security Council established the International Tribunal with the
stated purpose of bringing to justice persons responsible for serious violations of international
humanitarian law in the former Yugoslavia, thereby deterring future violations and contributing to the
re-establishment of peace and security in the region. The context in which the Security Council acted
indicates that it intended to achieve this purpose without reference to whether the conflicts in the
former Yugoslavia were internal or international.

As the members of the Security Council well knew, in 1993, when the Statute was drafted, the
conflicts in the former Yugoslavia could have been characterized as both internal and international, or
alternatively, as an internal conflict alongside an international one, or as an internal conflict that had
become internationalized because of external support, or as an international conflict that had
subsequently been replaced by one or more internal conflicts, or some combination thereof. The
conflict in the former Yugoslavia had been rendered international by the involvement of the Croatian
Army in Bosnia-Herzegovina and by the involvement of the Yugoslav National Army ("JNA") in
hostilities in Croatia, as well as in Bosnia-Herzegovina at least until its formal withdrawal on 19 May
1992. To the extent that the conflicts had been limited to clashes between Bosnian Government forces
and Bosnian Serb rebel forces in Bosnia-Herzegovina, as well as between the Croatian Government
and Croatian Serb rebel forces in Krajina (Croatia), they had been internal (unless direct involvement
of the Federal Republic of Yugoslavia (Serbia-Montenegro) could be proven). It is notable that the
parties to this case also agree that the conflicts in the former Yugoslavia since 1991 have had both
internal and international aspects. (See Transcript of the Hearing on the Motion on Jurisdiction, 26
July 1995, at 47, 111.)

77. On the basis of the foregoing, we conclude that the conflicts in the former Yugoslavia have both
internal and international aspects, that the members of the Security Council clearly had both aspects of
the conflicts in mind when they adopted the Statute of the International Tribunal, and that they
intended to empower the International Tribunal to adjudicate violations of humanitarian law that



occurred in either context. To the extent possible under existing international law, the Statute should
therefore be construed to give effect to that purpose.

3. Logical And Systematic Interpretation Of The Statute
(@) Article 2
79. Article 2 of the Statute of the International Tribunal provides:

"The International Tribunal shall have the power to prosecute persons committing or ordering
to be committed grave breaches of the Geneva Conventions of 12 August 1949, namely the
following acts against persons or property protected under the provisions of the relevant
Geneva Convention:

(@) wilful killing;
(b) torture or inhuman treatment, including biological experiments;
(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military necessity and
carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;
() wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;
(9) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages."

By its explicit terms, and as confirmed in the Report of the Secretary-General, this Article of the
Statute is based on the Geneva Conventions of 1949 and, more specifically, the provisions of those
Conventions relating to "grave breaches" of the Conventions. Each of the four Geneva Conventions of
1949 contains a "grave breaches" provision, specifying particular breaches of the Convention for
which the High Contracting Parties have a duty to prosecute those responsible. In other words, for
these specific acts, the Conventions create universal mandatory criminal jurisdiction among
contracting States. Although the language of the Conventions might appear to be ambiguous and the
question is open to some debate (see, e.g.,[Amicus Curiae] Submission of the Government of the
United States of America Concerning Certain Arguments Made by Counsel for the Accused in the
Case of The Prosecutor of the Tribunal v. Dusan Tadic, 17 July 1995, (Case No. IT-94-1-T), at 35-6
(hereinafter, U.S. Amicus Curiae Brief), it is widely contended that the grave breaches provisions
establish universal mandatory jurisdiction only with respect to those breaches of the Conventions
committed in international armed conflicts. Appellant argues that, as the grave breaches enforcement
system only applies to international armed conflicts, reference in Article 2 of the Statute to the grave
breaches provisions of the Geneva Conventions limits the International Tribunal's jurisdiction under
that Article to acts committed in the context of an international armed conflict. The Trial Chamber has
held that Article 2:

"[H]as been so drafted as to be self-contained rather than referential, save for the identification
of the victims of enumerated acts; that identification and that alone involves going to the

Conventions themselves for the definition of 'persons or property protected'.



[..]

[T]The requirement of international conflict does not appear on the face of Article 2. Certainly,
nothing in the words of the Article expressly require its existence; once one of the specified
acts is allegedly committed upon a protected person the power of the International Tribunal to
prosecute arises if the spatial and temporal requirements of Article 1 are met.

[..]

[T]here is no ground for treating Article 2 as in effect importing into the Statute the whole of
the terms of the Conventions, including the reference in common Article 2 of the Geneva
Convention [sic] to international conflicts. As stated, Article 2 of the Statute is on its face,
self-contained, save in relation to the definition of protected persons and things." (Decision at
Trial, at paras. 49-51.)

80. With all due respect, the Trial Chamber's reasoning is based on a misconception of the grave
breaches provisions and the extent of their incorporation into the Statute of the International Tribunal.
The grave breaches system of the Geneva Conventions establishes a twofold system: there is on the
one hand an enumeration of offences that are regarded so serious as to constitute "grave breaches";
closely bound up with this enumeration a mandatory enforcement mechanism is set up, based on the
concept of a duty and a right of all Contracting States to search for and try or extradite persons
allegedly responsible for "grave breaches.” The international armed conflict element generally
attributed to the grave breaches provisions of the Geneva Conventions is merely a function of the
system of universal mandatory jurisdiction that those provisions create. The international armed
conflict requirement was a necessary limitation on the grave breaches system in light of the intrusion
on State sovereignty that such mandatory universal jurisdiction represents. State parties to the 1949
Geneva Conventions did not want to give other States jurisdiction over serious violations of
international humanitarian law committed in their internal armed conflicts - at least not the mandatory
universal jurisdiction involved in the grave breaches system.

81. The Trial Chamber is right in implying that the enforcement mechanism has of course not been
imported into the Statute of the International Tribunal, for the obvious reason that the International
Tribunal itself constitutes a mechanism for the prosecution and punishment of the perpetrators of
"grave breaches." However, the Trial Chamber has misinterpreted the reference to the Geneva
Conventions contained in the sentence of Article 2: "persons or property protected under the
provisions of the relevant Geneva Conventions." (Statute of the Tribunal, art. 2.) For the reasons set
out above, this reference is clearly intended to indicate that the offences listed under Article 2 can only
be prosecuted when perpetrated against persons or property regarded as "protected” by the Geneva
Conventions under the strict conditions set out by the Conventions themselves. This reference in
Article 2 to the notion of "protected persons or property" must perforce cover the persons mentioned
in Articles 13, 24, 25 and 26 (protected persons) and 19 and 33 to 35 (protected objects) of Geneva
Convention [; in Articles 13, 36, 37 (protected persons) and 22, 24, 25 and 27 (protected objects) of
Convention I1; in Article 4 of Convention 111 on prisoners of war; and in Articles 4 and 20 (protected
persons) and Articles 18, 19, 21, 22, 33, 53, 57 etc. (protected property) of Convention IV on civilians.
Clearly, these provisions of the Geneva Conventions apply to persons or objects protected only to the
extent that they are caught up in an international armed conflict. By contrast, those provisions do not
include persons or property coming within the purview of common Article 3 of the four Geneva
Conventions.

82. The above interpretation is borne out by what could be considered as part of the preparatory works
of the Statute of the International Tribunal, namely the Report of the Secretary-General. There, in
introducing and explaining the meaning and purport of Article 2 and having regard to the “grave
breaches™ system of the Geneva Conventions, reference is made to "international armed conflicts”
(Report of the Secretary-General at para. 37).



83. We find that our interpretation of Article 2 is the only one warranted by the text of the Statute and
the relevant provisions of the Geneva Conventions, as well as by a logical construction of their
interplay as dictated by Article 2. However, we are aware that this conclusion may appear not to be
consonant with recent trends of both State practice and the whole doctrine of human rights - which, as
pointed out below (see paras. 97-127), tend to blur in many respects the traditional dichotomy between
international wars and civil strife. In this connection the Chamber notes with satisfaction the statement
in the amicus curiae brief submitted by the Government of the United States, where it is contended
that:

"the 'grave breaches' provisions of Article 2 of the International Tribunal Statute apply to
armed conflicts of a non-international character as well as those of an international character."
(U.S. Amicus Curiae Brief, at 35.)

This statement, unsupported by any authority, does not seem to be warranted as to the interpretation of
Article 2 of the Statute. Nevertheless, seen from another viewpoint, there is no gainsaying its
significance: that statement articulates the legal views of one of the permanent members of the
Security Council on a delicate legal issue; on this score it provides the first indication of a possible
change in opinio juris of States. Were other States and international bodies to come to share this view,
a change in customary law concerning the scope of the "grave breaches" system might gradually
materialize. Other elements pointing in the same direction can be found in the provision of the German
Military Manual mentioned below (para. 131), whereby grave breaches of international humanitarian
law include some violations of common Avrticle 3. In addition, attention can be drawn to the
Agreement of 1 October 1992 entered into by the conflicting parties in Bosnia-Herzegovina. Articles 3
and 4 of this Agreement implicitly provide for the prosecution and punishment of those responsible for
grave breaches of the Geneva Conventions and Additional Protocol I. As the Agreement was clearly
concluded within a framework of an internal armed conflict (see above, para. 73), it may be taken as
an important indication of the present trend to extend the grave breaches provisions to such category
of conflicts. One can also mention a recent judgement by a Danish court. On 25 November 1994 the
Third Chamber of the Eastern Division of the Danish High Court delivered a judgement on a person
accused of crimes committed together with a number of Croatian military police on 5 August 1993 in
the Croatian prison camp of Dretelj in Bosnia (The Prosecution v. Refik Saric, unpublished (Den.H.
Ct. 1994)). The Court explicitly acted on the basis of the "grave breaches" provisions of the Geneva
Conventions, more specifically Articles 129 and 130 of Convention 111 and Articles 146 and 147 of
Convention IV (The Prosecution v. Refik Saric, Transcript, at 1 (25 Nov. 1994)), without however
raising the preliminary question of whether the alleged offences had occurred within the framework of
an international rather than an internal armed conflict (in the event the Court convicted the accused on
the basis of those provisions and the relevant penal provisions of the Danish Penal Code, (see id. at 7-
8)). This judgement indicates that some national courts are also taking the view that the "grave
breaches" system may operate regardless of whether the armed conflict is international or internal.

84. Notwithstanding the foregoing, the Appeals Chamber must conclude that, in the present state of
development of the law, Article 2 of the Statute only applies to offences committed within the context
of international armed conflicts.

(b) Article 3

86. Article 3 of the Statute declares the International Tribunal competent to adjudicate violations of the
laws or customs of war. The provision states:

"The International Tribunal shall have the power to prosecute persons violating the laws or
customs of war. Such violations shall include, but not be limited to:



(a) employment of poisonous weapons or other weapons calculated to cause unnecessary
suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by military
necessity;

(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwellings, or
buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion, charity
and education, the arts and sciences, historic monuments and works of art and science;

(e) plunder of public or private property.”

(i) The Interpretation of Article 3

87. A literal interpretation of Article 3 shows that: (i) it refers to a broad category of offences, namely
all "violations of the laws or customs of war"; and (ii) the enumeration of some of these violations
provided in Article 3 is merely illustrative, not exhaustive.

To identify the content of the class of offences falling under Article 3, attention should be drawn to an
important fact. The expression "violations of the laws or customs of war" is a traditional term of art
used in the past, when the concepts of "war" and "laws of warfare" still prevailed, before they were
largely replaced by two broader notions: (i) that of "armed conflict", essentially introduced by the
1949 Geneva Conventions; and (ii) the correlative notion of "international law of armed conflict”, or
the more recent and comprehensive notion of "international humanitarian law", which has emerged as
a result of the influence of human rights doctrines on the law of armed conflict. As stated above, it is
clear from the Report of the Secretary-General that the old-fashioned expression referred to above was
used in Article 3 of the Statute primarily to make reference to the 1907 Hague Convention (1V)
Respecting the Laws and Customs of War on Land and the Regulations annexed thereto (Report of the
Secretary-General, at para. 41). However, as the Report indicates, the Hague Convention, considered
gua customary law, constitutes an important area of humanitarian international law. (Id.) In other
words, the Secretary-General himself concedes that the traditional laws of warfare are now more
correctly termed "international humanitarian law" and that the so-called "Hague Regulations"
constitute an important segment of such law. Furthermore, the Secretary-General has also correctly
admitted that the Hague Regulations have a broader scope than the Geneva Conventions, in that they
cover not only the protection of victims of armed violence (civilians) or of those who no longer take
part in hostilities (prisoners of war), the wounded and the sick) but also the conduct of hostilities; in
the words of the Report: "The Hague Regulations cover aspects of international humanitarian law
which are also covered by the 1949 Geneva Conventions.” (Id., at para. 43.) These comments suggest
that Article 3 is intended to cover both Geneva and Hague rules law. On the other hand, the Secretary-
General's subsequent comments indicate that the violations explicitly listed in Article 3 relate to Hague
law not contained in the Geneva Conventions (id., at paras. 43-4). As pointed out above, this list is,
however, merely illustrative: indeed, Article 3, before enumerating the violations provides that they
"shall include but not be limited to™ the list of offences. Considering this list in the general context of
the Secretary-General's discussion of the Hague Regulations and international humanitarian law, we
conclude that this list may be construed to include other infringements of international humanitarian
law. The only limitation is that such infringements must not be already covered by Article 2 (lest this
latter provision should become superfluous). Article 3 may be taken to cover all violations of
international humanitarian law other than the "grave breaches" of the four Geneva Conventions falling
under Article 2 (or, for that matter, the violations covered by Articles 4 and 5, to the extent that
Articles 3, 4 and 5 overlap).



(ii) The Conditions That Must Be Fulfilled For A Violation Of International Humanitarian Law
To Be Subject To Article 3

94. The Appeals Chamber deems it fitting to specify the conditions to be fulfilled for Article 3 to
become applicable. The following requirements must be met for an offence to be subject to
prosecution before the International Tribunal under Article 3:

(i) the violation must constitute an infringement of a rule of international humanitarian law;

(ii) the rule must be customary in nature or, if it belongs to treaty law, the required conditions
must be met (see below, para. 143);

(iii) the violation must be "serious", that is to say, it must constitute a breach of a rule
protecting important values, and the breach must involve grave consequences for the victim.
Thus, for instance, the fact of a combatant simply appropriating a loaf of bread in an occupied
village would not amount to a "serious violation of international humanitarian law" although it
may be regarded as falling foul of the basic principle laid down in Article 46, paragraph 1, of
the Hague Regulations (and the corresponding rule of customary international law) whereby
"private property must be respected” by any army occupying an enemy territory;

(iv) the violation of the rule must entail, under customary or conventional law, the individual
criminal responsibility of the person breaching the rule.

It follows that it does not matter whether the "serious violation" has occurred within the context of an
international or an internal armed conflict, as long as the requirements set out above are met.

(iii) Customary Rules of International Humanitarian Law Governing Internal Armed Conflicts

a. General

98. The emergence of international rules governing internal strife has occurred at two different levels:
at the level of customary law and at that of treaty law. Two bodies of rules have thus crystallised,
which are by no means conflicting or inconsistent, but instead mutually support and supplement each
other. Indeed, the interplay between these two sets of rules is such that some treaty rules have
gradually become part of customary law. This holds true for common Acrticle 3 of the 1949 Geneva
Conventions, as was authoritatively held by the International Court of Justice (Nicaragua Case, at
para. 218), but also applies to Article 19 of the Hague Convention for the Protection of Cultural
Property in the Event of Armed Conflict of 14 May 1954, and, as we shall show below (para. 117), to
the core of Additional Protocol Il of 1977.

126. The emergence of the aforementioned general rules on internal armed conflicts does not imply
that internal strife is regulated by general international law in all its aspects. Two particular limitations
may be noted: (i) only a number of rules and principles governing international armed conflicts have
gradually been extended to apply to internal conflicts; and (ii) this extension has not taken place in the
form of a full and mechanical transplant of those rules to internal conflicts; rather, the general essence
of those rules, and not the detailed regulation they may contain, has become applicable to internal



conflicts. (On these and other limitations of international humanitarian law governing civil strife, see
the important message of the Swiss Federal Council to the Swiss Chambers on the ratification of the
two 1977 Additional Protocols (38 Annuaire Suisse de Droit International (1982) 137 at 145-49.))

127. Notwithstanding these limitations, it cannot be denied that customary rules have developed to
govern internal strife. These rules, as specifically identified in the preceding discussion, cover such
areas as protection of civilians from hostilities, in particular from indiscriminate attacks, protection of
civilian objects, in particular cultural property, protection of all those who do not (or no longer) take
active part in hostilities, as well as prohibition of means of warfare proscribed in international armed
conflicts and ban of certain methods of conducting hostilities.

(iv) Individual Criminal Responsibility In Internal Armed Conflict

128. Even if customary international law includes certain basic principles applicable to both internal
and international armed conflicts, Appellant argues that such prohibitions do not entail individual
criminal responsibility when breaches are committed in internal armed conflicts; these provisions
cannot, therefore, fall within the scope of the International Tribunal's jurisdiction. It is true that, for
example, common Article 3 of the Geneva Conventions contains no explicit reference to criminal
liability for violation of its provisions. Faced with similar claims with respect to the various
agreements and conventions that formed the basis of its jurisdiction, the International Military
Tribunal at Nuremberg concluded that a finding of individual criminal responsibility is not barred by
the absence of treaty provisions on punishment of breaches. (See The Trial of Major War Criminals:
Proceedings of the International Military Tribunal Sitting at Nuremberg Germany, Part 22, at 445, 467
(1950).) The Nuremberg Tribunal considered a number of factors relevant to its conclusion that the
authors of particular prohibitions incur individual responsibility: the clear and unequivocal recognition
of the rules of warfare in international law and State practice indicating an intention to criminalize the
prohibition, including statements by government officials and international organizations, as well as
punishment of violations by national courts and military tribunals (id., at 445-47, 467). Where these
conditions are met, individuals must be held criminally responsible, because, as the Nuremberg
Tribunal concluded:

[c]rimes against international law are committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the provisions of international law be
enforced.” (id., at 447.)

129. Applying the foregoing criteria to the violations at issue here, we have no doubt that they entail
individual criminal responsibility, regardless of whether they are committed in internal or international
armed conflicts. Principles and rules of humanitarian law reflect "elementary considerations of
humanity" widely recognized as the mandatory minimum for conduct in armed conflicts of any kind.
No one can doubt the gravity of the acts at issue, nor the interest of the international community in
their prohibition.

130. Furthermore, many elements of international practice show that States intend to criminalize
serious breaches of customary rules and principles on internal conflicts. As mentioned above, during
the Nigerian Civil War, both members of the Federal Army and rebels were brought before Nigerian
courts and tried for violations of principles of international humanitarian law (see paras. 106 and 125).

134. All of these factors confirm that customary international law imposes criminal liability for serious
violations of common Avrticle 3, as supplemented by other general principles and rules on the
protection of victims of internal armed conflict, and for breaching certain fundamental principles and
rules regarding means and methods of combat in civil strife.

(v) Conclusion



137. In the light of the intent of the Security Council and the logical and systematic interpretation of
Article 3 as well as customary international law, the Appeals Chamber concludes that, under Article 3,
the International Tribunal has jurisdiction over the acts alleged in the indictment, regardless of whether
they occurred within an internal or an international armed conflict. Thus, to the extent that Appellant's
challenge to jurisdiction under Article 3 is based on the nature of the underlying conflict, the motion
must be denied.



