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Energy Trade in the Trans-Atlantic Trade and Investment Partnership:
Endangering Action on Climate Change

"Climate change is a defining challenge of our time."
— EU Commission President Manuel Barroso, January 22, 2014

"Someday, our children, and our children’s children, will look at us in the eye and they'll ask us,
did we do all that we could when we had the chance to deal with this problem and leave them a
cleaner, safer, more stable world? And I want to be able to say, yes, we did."

— President Barack Obama, June 25, 2013°

Introduction

On May 19, 2014 the Huffington Post published a draft of the European Union “non paper””® on
raw materials and energy in the Trans-Atlantic Trade and Investment Partnership (TTIP), an
expansive free trade and investment agreement that is currently being negotiated between the
United States and the European Union (EU).* Because tariffs between the U.S. and the EU are
already low, this pact will have little to do with traditional trade issues such as tariffs. Instead,
the bulk of the agreement will focus on removing what many governments and multinational
corporations refer to as "non-tariff barriers" or “trade irritants”—which are more commonly
known as environmental, public health, and other public interest safeguards. The draft, dated
September 20, 2013, serves as an important—and worrying—indicator of how the EU sees the
development of trade rules governing energy and raw materials in the pact.

The TTIP negotiations are taking place against the backdrop of a changing energy outlook and
deteriorating climate. Over the past decade the U.S. has become a net exporter of coal and
petroleum products,” and is poised to increase natural gas exports significantly in coming years.
The EU is concerned with energy security and diversification, but also justifiably worried about
the risks of exploiting its own natural gas reserves. It is, therefore, looking to import energy,
including natural gas and crude oil, from countries including the U.S.” These dynamics are
making energy a focus of the TTIP negotiations.
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Understanding this proposal and its implications for the ability of governments and communities
to tackle the climate crisis is important not only because of the volume of trade in energy goods
between the United States and Europe—in 2012 EU-U.S. trade in gasoline and diesel products
was worth US$32 billion®—but also because this chapter will serve as a blueprint for future trade
agreements with other countries.

Unfortunately, as described below, the EU proposal reinforces a dangerous model of trade that
would limit the ability of the U.S. and the EU to put in place and implement policies to combat
the climate crisis and protect human health. Despite the fact that climate scientists and experts
warn that the vast majority fossil fuel reserves must stay in the ground and that countries must
urgently scale up renewable energy development and deployment to avoid climate catastrophe,’
this proposal would likely:

e Expand fossil fuel exports from the U.S. to the EU, and therefore fossil fuel exploration
inthe U.S.;

e Increase the EU’s reliance on fossil fuel imports;

e Limit the ability of governments to set the terms of energy policy; and

e Restrict the development of localized renewable energy programs.

The proposal, in other words, would endanger efforts to tackle the global climate crisis at a time
when decisive action is more necessary than ever.

Increasing Trade in Oil and Liquefied Natural Gas

The aim of the proposed Chapter, as laid in in Article A: Principles, is to “reinforce” free trade
in energy by “abolishing trade and investment restrictions on goods and services” and “creating a
more transparent market framework.” By abolishing trade restrictions on energy—which in the
United States only exist for natural gas and crude oil exports—this proposal would actually
encourage increased exports of fossil fuels from the U.S. to the EU. Increased trade in fossil
fuels from the U.S. to the EU (primarily in liquefied natural gas, or LNG, and oil products)
would incentivize more natural gas and oil development in the United States utilizing

“fracking,” which poses significant environmental and public health hazards, while deepening
Europe’s dependence on dangerous fossil fuels.

The real thrust of the EU proposal is in Article C: Export Restrictions. Article C(2) deals with
export restrictions on “energy goods,” which are defined in Article B: Definitions as “coal, crude
oil, oil products, natural gas, whether liquefied or not, and electrical energy.” (Although
“electrical energy” potentially includes electricity produced from renewable sources, in the
transatlantic context transport will involve exportable commodities such as liquefied natural gas,
oil, and coal products—not electrical energy such as solar or wind.) The Article states that:

“exports of energy goods to the other Party shall be deemed automatically to comply with
any conditions and tests foreseen in the Parties respective legislation for the granting of
export licenses.”

This provision has implications for both natural gas and crude oil exports from the U.S. to the
EU. With respect to natural gas, Article C reflects the U.S. Natural Gas Act’s requirement that



exports of natural gas to countries with which the U.S. has a free trade agreement requiring
national treatment for trade in gas automatically be “deemed consistent with the public interest
and approved without modification or delay.”™ Importantly, if no free trade agreement is in
place, the Department of Energy must conduct a public analysis to determine whether exports are
inconsistent with the public interest before granting a license.**

The EU is not currently an entity with which the United States has a free trade agreement, but if
the TTIP were agreed to, it would be. Article C(2) reinforces the policy that natural gas exports
from the U.S. to the EU must be automatically deemed in the public interest and automatically
granted, thus further curtailing the ability of the U.S. to control fossil fuel exports for health,
security or environmental purposes.

The fact that natural gas exports from the U.S. to the EU would be automatically deemed in the
public interest and export licenses automatically granted—with no review or analysis—is
preposterous. This is because natural gas exports mean:

e More Fracking in the U.S.: In order to feed foreign markets through exports, the U.S.
will need to produce more gas—most of which will come from fracking. Fracking emits
large amounts of hazardous, smog-forming, and climate-altering pollutants into our air, is
a serious threat to our water supply, and presents serious risks to the public health, our
land, and communities.

e Increased Reliance on Fossil Fuels in the EU: According to the European Wind Energy
Association (EWEA), in 2011 Europe spent €406 billion (approximately U.S. $563
billion) on imports of fossil fuels. In 2012 that number rose to €545 billion.** According
to EWEA, this cost around three times more than the cost of the Greek bailout (up to
2013)." Europe’s dependence on fossil fuel imports is high, and particularly with TTIP,
is likely going to continue to rise. This not only undermines Europe’s economic future,
but also undermines Europe’s clean-energy transition. Global dependence on fossil fuels
must end in order to avoid catastrophic climate impacts; TTIP takes Europe in the wrong
direction.

e More Climate Emissions: Natural gas, in order to be exported from the U.S. to the EU,
must first be liquefied. Liquefied natural gas itself is a carbon-intensive fuel,** with life-
cycle emissions significantly greater than those of natural gas. The energy needed to cool,
liquefy, and store natural gas for overseas shipment makes LNG more energy- and
greenhouse-gas-intensive than ordinary pipeline gas and even some fuel oils.™® Moreover,
natural gas production and infrastructure, including wells and pipelines, have been found
to leak methane, a potent greenhouse gas that traps nearly 86 times as much heat as
carbon dioxide over the crucial 20-year period, and 34 times as much heat over a 100-
year period.*®

In addition, U.S. exports of natural gas would raise demand for U.S. natural gas, causing
an increase in domestic gas prices.'” Analysis shows that the price increase in U.S.
natural gas will shift the domestic gas market back towards coal.*® As the U.S. Energy
Information Administration (EIA) notes, “the decrease in natural gas consumption is



replaced with increased coal consumption.”*® Specifically, EIA predicts that 72 percent
of the decrease in gas-fired electricity production will be replaced by coal-fired
production in the U.S.%° As a result, LNG exports will likely increase CO, emissions
from U.S. power generation, thereby further exacerbating global climate change.

With respect to crude oil exports, the U.S. Energy Policy and Conservation Act of 1975 (EPCA)
directs the president to issue regulations prohibiting the export of crude oil and natural gas, but
allows the president to exempt from this prohibition “such crude oil ... exports which he
determines to be consistent with the national interest and the purposes of this chapter.”?! The
regulations require a license for all crude oil exports, which may be issued for seven categories
of exemption to the general export prohibition® and on a case-by-case basis if the export is
consistent with the national interest and the purposes of the EPCA.

Acrticle C(2) could be interpreted to require any application for a license to export crude oil to the
EU to be granted on the grounds that under Article C(2) the “national interest” test in the EPCA
is automatically satisfied.?® This could open the door to crude oil exports from the U.S. to the
EU, which would have significant consequences for our global climate. For example, lifting the
U.S. crude oil export ban, which TTIP could be a precursor to, would ultimately mean:

e Windfall Profits for the Oil Industry: Oil Change International estimates that lifting the
crude oil export restrictions would bring the price of U.S. oil in line with international
prices, which would raise U.S. oil prices by $10 per barrel or more.

e More Fracking for Oil in the U.S.: With even deeper profits, the oil industry would be
better able to drill in more marginal oil fields and produce even more oil, which means
more dangerous fracking.

e More Global Climate Emissions: On average, a $10 increase in crude oil prices would
lead to 9.9 billion barrels of additional U.S. oil production between 2015 and 2050. Qil
Change International puts that figure in a climate context: 9.9 billion barrels of oil would
release more than 4.4 billion tons of CO2 into the atmosphere when burned—the
equivalent of annual emissions from 1,252 average U.S. coal power plants, or lifetime
emissions from 42 coal plants.?*

Given the very serious climate implications associated with expanding trade in natural gas and
crude oil, this or any TTIP proposal that would limit the ability of governments to fully examine
and manage fossil fuel exports is alarming.

Limiting the Ability of Governments to Set the Terms of Energy Policy

In addition to incentivizing trade in fossil fuels, the EU proposal would also limit the ability of
governments to set the terms of energy policy. Article D: Domestic Price Regulation, for
example, has to do with the “right” of states to maintain a public service obligation (PSO), which
is a regulatory mechanism used in the EU to ensure that entities supplying public goods, such as
transport networks, mail service, or gas and electricity utilities, continue to operate even when
market conditions might be unfavorable. In the energy sector, a PSO guarantees, through
regulatory measures or requirements addressed to suppliers or transmission and distribution




system operators, minimum standards in terms of consumer and environmental protection which
could not be reached through the simple operation of the market.

Article D.1 states that Parties “may impose a public service obligation on enterprises” and
Article D.2 states that “Parties have the right to define the kind of public service obligation they
wish to maintain”—just as long as the policy is “not more burdensome than necessary.” In other
words, Parties don’t actually have the right to maintain whatever kind of public service
obligation they wish. In fact, such a “necessity test” has been used numerous times by countries
to challenge laws at the WTO designed to protect public health and the environment.® And it
creates yet another basis on which legitimate and beneficial sustainable-energy policies may be
judged by the WTO and similar institutions based on trade law rather than by sovereign
governments based on climate science and the real-world necessities of building a green
economy.

In another example, Article K: Transit proposes to make Article V of the General Agreement on
Trade in Tariffs (GATT), which requires “freedom of transit through the territory of each
member, via the routes most convenient for international transit, for traffic in transit to or from
the territory of other members,?® explicitly applicable to energy transport via pipeline and
transmission grid. This is problematic because there may be circumstances under which the
transit of certain types of fuel, whether by pipeline or other means, presents increased
environmental risks (e.g., transport of tar sands crude by pipeline because of risks in the event of
pipeline leaks and spills). It is therefore critical for states to retain the right to prevent, restrict, or
alter the route of pipeline transit for environmental purposes.?’

Finally, it is important to point out that Article I: General Principles of Risk Management in
Offshore Oil and Gas Operations gestures toward establishing risk management and safety
standards for offshore oil and gas operations. The Article, however, does not go far enough to
meaningfully address the risks. Article I(3), for example, proposes standards for accident
prevention and risk management. Among other requirements, the text states that Parties must:

e Require operators to ensure “that all suitable measures are taken to prevent major
accidents in offshore oil and gas operation” (emphasis added);

e Ensure that operators “take all suitable measures to limit the consequences for human
health and for the environment in the case of a major accident” (emphasis added); and

e Require operators to ensure “that offshore oil and gas operations are carried out on the
basis of systematic risk management so that residual risks of major accidents to persons,
the environment and offshore installations are acceptable” (emphasis added).

There are a number of problems with this unenforceable, non-binding language. First, it is
important to note that while the proposed definition of “major accident” (as defined in Article A:
Definitions) refers to environmental harm, the definition would only be met where the incident
also involves or has a “significant potential to cause” “fatalities or serious personal injury.”28
Environmental damage without actual or potential fatalities or serious personal injury—such as
the Exxon Valdez oil spill that spilled hundreds of thousands of barrels of Crude Oil in Alaska in
1989—would not appear to qualify as a major accident. In addition, because the terms “all



suitable measures” and “acceptable risk” are vague and undefined, they do little to ensure real
protection against accidents or other risks to the environment and human health.

Restricting the Development of Clean Energy

The only section of the draft text to deal specifically with renewable energy—Article O:
Localization in the renewable energy sector—actually serves to restrict the ability of
governments to create localized clean energy economies and build domestic manufacturing of
renewable energy technologies. The most recent report of the Intergovernmental Panel on
Climate Change (IPCC) stated that global greenhouse gas emissions need to fall by 40-70
percent below 2010 levels in order to avoid catastrophic climate impacts.? In order to avert
climate disaster, countries must significantly scale up renewable energy development and
deployment. Within this context, rules in TTIP that limit the tools that governments have to
foster renewable energy industries are particularly dangerous.

Avrticle O(a) prohibits governments from using local content requirements in renewable energy
programs. Local content requirements, also known as buy-local rules or domestic content rules,
are requirements that an enterprise purchase or use goods of local origin. Article O(b) also
prohibits governments from “requiring forming partnerships with local enterprises, unless such
partnerships are deemed necessary for technical reasons and the Party can demonstrate these
upon request by the other Party.”

Local content requirements have been a standard policy tool used by governments to foster,
nurture, and grow new industries. The ability of governments to adopt local content requirements
favoring local producers and suppliers is critical to the goals of localizing energy production,
incentivizing clean energy, and creating green jobs—all of which contribute to the broader goal
of tackling climate change. The transition to a clean energy economy depends on a robust local
supply of green goods, services, and jobs to cultivate a domestic renewable energy industry that
can challenge the power of the fossil fuel industry in the setting of national climate policies.

This provision has even broader implications for developing countries, which could be
implicated if this chapter serves as a blueprint for future agreements. Particularly during the early
stages of countries’ development, it is critical that governments have the ability to nurture and
grow domestic industries—including renewable energy industries—in order to cultivate a
manufacturing base. History shows that governments need a range of policy tools, including
local content requirements, to support such industries until they are internationally competitive.

It is critical that governments have every tool at their disposal to be able to develop, grow, and
support renewable energy. Governments and communities must have the right to determine
whether or not a local content requirement will increase the viability, success, and effectiveness
of a renewable energy program. The TTIP must not close the door on such programs.

Conclusion

EU Commission President is right: ‘Climate change is a defining challenge of our time.” It may,
in fact, be the defining challenge of our time. And while TTIP negotiators meet behind closed



doors to work out the intricacies of the global trade rules that will affect all aspects of our lives,
the climate crisis rages on.

The EU’s proposal for a raw materials and energy chapter in the TTIP reinforces a dangerous
model of trade that would limit the ability of the U.S. and the EU to put in place and implement
policies to combat the climate crisis and protect human health and the environment. The
proposal, however, is not just dangerous because of its impacts on the U.S. and the EU. Because
the agreement will serve as blueprint for future trade agreements, it could also restrict the ability
of governments and communities outside of the U.S. and the EU to adopt urgently needed
climate measures.

Climate scientists and experts warn that the vast majority fossil fuel reserves must stay in the
ground and that countries must urgently scale up renewable energy development and deployment
to avoid climate catastrophe.®® This EU non-paper, however, does nothing to reconcile the
incompatibility of existing trade rules with the need to use all available tools and measures to
meet the challenge of climate change, and, in a number of areas, actually goes beyond existing
trade rules to further restrict the ability of governments and communities to combat the climate
crisis. Decisive action on climate change is necessary, and must be supported by a new model of
trade that departs significantly from that which is espoused in this proposal.
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