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Executive Summary

Thereisagrowing bipartisan consensus thet flaws in America s desth-pendty system have reached
crigs proportions. Many fear that capitd trids put people on degth row who don't belong there. Others say
capital apped s take too long. This report—the first datistical study ever undertaken of modern American
capital appeals (4,578 of them in state capital cases between 1973 and 1995)—suggests that both daims
are correct.

Capitd sentences do spend along time under judiciad review. Asthis study documents, however,
judicial review takes so long precisely because American capital sentencesareso persistently
and systematically fraught with error that seriousy underminestheir reliability.

Our 23 years worth of results reved a death pendty system collapsing under the weight of its own
migiakes. They reved a system in which lives and public order are a ke, yet for decades has made more
mistakes than we would tolerate in far less important activities. They reved a system that is wasteful and
broken and needs to be addressed.

Our centrd findings are asfollows:

. Nationdly, during the 23-year study period, the overall rate of prgudicial error in the
American capital punishment system was 68%. In other words, courts found serious,
reversibleerror in nearly 7 of every 10 of the thousands of capital sentencesthat were
fully reviewed during the period.

. Capital trids produce so many mistakesthat it takesthree judicia ingpections to catch them —
leaving grave doubt whether wedo catch them all. After state courts threw out 47% of desth
sentences due to serious flaws, alater federd review found “ serious error”—error undermining the

reliability of the outcome—in 40% of the remaining sentences.



Because state courts come first and see all the cases, they do most the work of correcting
erroneous desth sentences. Of the 2,370 death sentences thrown out due to serious error, 90%
were overturned by state judges—many of whom were the very judges who imposed the death
sentence in the first place; nearly al of whom were directly beholden to the eectorate; and none
of whom, consequently, were disposed to overturn desth sentences except for very good reason.
This does not mean that federal review is unnecessary. Precisdly because of the huge amounts of
serious capital error that state appellate judges are cdled upon to catch, it is not surprisng that a
substantial number of the capital judgmentsthey let through to the federal stage are still
serioudy flawed.

To lead to reversd, error must be serious, indeed. The most common errors—prompting a
majority of reversals at the state post-conviction stage—are (1) egregiousdy incompetent
defense lawyerswho didn’t even look for—and demonstrably missed—important evidence
that the defendant wasinnocent or did not deserveto die; and (2) police or prosecutors
who did discover that kind of evidence but suppressed it, again keeping it from thejury.
[Hundreds of examples of these and other serious errors are collected in Appendix C and D to this
Report.]

High error rates put many individuas &t risk of wrongful execution: 82% of the people whose capital
judgments were overturned by state post-conviction courts due to serious error were found to
deserve a sentence lessthan death when the errors were cured on retria; 7% were found to be
innocent of the capital crime.

High error rates persst over time. More than 50% of al cases reviewed were found serioudy



flawed in 20 of the 23 study years, including 17 of the last 19. In half the years, including the
most recent one, the error rate was over 60%.

. High error rates exist across the country. Over 90% of American death-sentencing dates have
overd| error rates of 52% or higher. 85% have error ratesof 60% or higher. Threefifths
have error rates of 70% or higher.

. [llinois (whose governor recently declared a moratorium on executions after a spate of death-row
exonerations) does not produce atypically faulty death sentences. The overall rate of serious
error found in lllinois capital sentences (66%) isvery closeto—and dightly lower than—
the national average (68%).

. Catching so much error takes time—a naiond average of 9 year s from death sentence to the last
ingpection and execution. By the end of the study period, that average had risento 10.6 years. In
most cases, death row inmates wait for yearsfor thelengthy review procedures needed
to uncover all thiserror. Then, their death sentences arereversed.

. Thismuch error, and the time needed to cureit, imposeterrible costs on taxpayers, victims
families, thejudicial system, and the wrongly condemned. And it rendersunattainable the
finality, retribution and deterrencethat arethe reasons usually given for having a death
penalty.

Erroneoudy trying capitd defendants the firgt time around, operating the multi-tiered ingpection
process needed to catch the mistakes, warehousing thousands under costly death row conditions in the
meantime, and having to try two out of three casesagain isirraiond.

This report describes the extent of the problem. A subsequent report will examine its causes and



their implications for resolving the desth pendty criss.
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A Broken System: Error Ratesin Capital Cases, 1973-1995

by James S. Liebman, Jeffrey Fagan & ValerieWest
June 12, 2000

l. Introduction

A new debate over the death penalty is raging in the United States.” Until now, the focus of that
debate has been the fairness of particular capital convictions and sentences. This Report addresses a
different and broader question: the reliability—indeed, the bare rationality—of the death penalty
system as a whole It asks whether the mistakes and miscarriages of justice known to have been made
inindividua capita cases” are isolated, or common? The answer provided by our study of 5,760 capital
sentences and 4,578 appealsisthat seriouserror—error subgantialy undermining the rdiability of capita
verdicts— has reached epidemic proportions throughout our desth pendty syslem. Mor e than two out
of every three capital judgments reviewed by the courts during the 23-year study period were
found to be serioudy flawed

Americans seem to be of two minds about the death pendty.® In the last severd years, executions
have risen steeply, reaching a 50-year high.* Two-thirds of the public support the pendlty.®

Two-thirds support, however, representsasteady decline from the four-fifths of the population thet
supported the penalty only Six years ago, leaving support for capital punishment at a 20-year low.® When
lifewithout parole is proposed as an dternative, support for the penalty drops even more—often below a
mgority.” Grants of executive clemency reached a 20-year high in 1999.2

In 1999 and 2000, Governors, attorneys generd and legidatorsin Alabama, Arizona, Horida, and

Tennessee have fought high-profile campaigns to speed up and increase the number of executions.”



In the same period, however:

. The Republican Governor of Illinois, with support from a mgority of the eectorate, declared a
moratorium on executions in the state.™

. The Nebraska Legidature did the same. Although the governor vetoed the legidation, the
Legidature appropriated money for acomprehensve study of the even-handedness of the sate's
exercise of capital punishment.™* Similar studies have since been ordered by the Chief Justice, task
forces of both houses of the state legidature and the Governor of 11linois™ and aso the Governors
of Indianaand Maryland and the Attorney Generdl of the United States.™®

. Serious campaigns to abolish the death penalty are under way in New Hampshire'® and (with the
support of the Governor and a popular former Republican Senator) in Oregon.*”

. The Horida Supreme Court and Missssppi Legidature have recently acted to improve the quaity
of counsdl in capital cases™® and bills aiming to do the same and to improve capita prisoners
access to DNA evidence have been introduced in both houses of the United States Congress, with
bipartisan sponsorship.*

. Observersin theWall Street Journal, New York Times Magazine, and Salon and on ABC This
Week see“atectonic shift in the palitics of the desth pendty " In April 2000 done, George Will*
and Rev. Pat Robertson—»both strong death pendty supporters—expressed doubts about the
manner in which government officias carry out the pendty in the United States, and Robertson
advocated amoratorium on Meet the Press.?

Fuding these competing initiatives are two beliefs about the deeth pendty. One is that death

sentences move too dowly from imposition to execution, undermining deterrence and retribution, subjecting



our crimina laws and courts to ridicule, and incressing the agony of victims? The other is that death
sentences are fraught with error, causing justice too often to miscarry, and subjecting innocent and other
undesarving defendants—mainly, the poor and racia minorities— to execution.®

Some observers atribute these seemingly conflicting events and opinions to “America’s
schizophrenia—we believe in the deeth pendlty, but shrink from it as applied.”® These views may not
conflict, however, and Americans who hold both may not be irrationd. It may be that capitd sentences
gpend too much time under review and that they are fraught with disturbing amounts of error. Indeed, it may
be that capital sentences spend so much time under and awaiting judicial review precisay because
they are so persgtently and systematically fraught with alarming amounts of error. That isthe
concluson to which we areled by astudy of dl 4,578 capitd sentences that were findly reviewed by Sae
direct apped courts, 248 state post-conviction reversds of capitd judgments, and al 599 capital sentences

that were finally reviewed by federal habeas corpus courts between 1973 and 1995.%

[1.  Summary of Central Findings

In Furman v. Georgia®’ in 1972, the Supreme Court reversed al existing capital statutes and
death sentences. The modern desth-sentencing era began the next year with the implementation of new
capita satutes designed to satisfy Furman. Unfortunately, no central repository of detailed information
on post- Furman desth sentences exists? In order to collect that information, we undertook a painstaking
search, beginning in 1991 and accderating in 1995, of dl published state and federd judicid opinionsin the
U.S. conducting direct and habeas review of state capitd judgments, and many of the available opinions

conducting state post-conviction review of those judgments. We then (1) checked and catdogued dl the



cases the opinions reveded, and (2) collected hundreds of items of information about each case from the

published decisons and the NAACP Legd Defense Fund' s quarterly death row census, and (3) tabulated

the results.®
Nine yearsin the making, our centra findings thus far are these:

. Between 1973 and 1995, approximately 5,760 death sentences were imposed in the U.S* Only
313 (5.4%; onein 19) of those resulted in an execution during the period.

. Of the 5,760 death sentences imposed in the study period, 4,578 (79%) were finaly reviewed on
“direct apped” by astate high court3 Of those, 1,885 (41%: over two out of five) were thrown
out because of “serious error,” i.e., eror tha the reviewing court concludes has serioudy
undermined the rdiability of the outcome or otherwise “harmed” the defendant.®

. Nearly dl of the remaining desth sentences were then inspected by tate post-conviction courts>
Our datareved that Sate post-conviction review is an important source of review in states such as
Florida, Georgia, Indiana, Maryland, Mississippi, North Caroling, and Tennessee® In Maryland,
at least 52% of capita judgments reviewed on state post-conviction during the study period were
overturned due to serious error; the same was true of &t least 25% of the capitd judgments that
were similarly reviewed in Indiana, and a lesst 20% of those reviewed in Missssppi.®

. Of the death sentences that survived state direct and post-conviction review, 599 were findly
reviewed in afirst habess corpus petition during the 23-year study period.®” Of those 599, 237
(40% : two out of five) were overturned due to serious error.®

. The“overall successrate” of capitd judgments undergoing judicid ingpection, and its converse,

the“overall error-rate,” arecrucd factorsin assessng the effectiveness of the capitd punishment
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sysem. The “overdl success ra€’ is the proportion of capital judgments that underwent, and
passed, the three-stage judicid ingpection process during the study period. The “overdl error
rate’ isthe reverse: the proportion of fully reviewed capitd judgments that wereoverturned & one

of the three stages due to serious error.® Nationally, over the entire 1973-1995 period, the

overall error-ratein our capital punishment system was 68%.%

“Serious error” is error that substantially undermines the rdiability of the guilt finding or
death sentence imposed at trial.** Each instance of that error warrants public concern. The
most common errors are (1) egregiously incompetent defense lawyering (accounting for
37% of the date pogt-conviction reversals), and (2) prosecutorial suppression of evidencethat
the defendant isinnocent or does not deserve the death penalty (accounting for another
16% —19%, when dl forms of law enforcement misconduct are considered).”? Asistrue of other
violations, these two count as “serious’ and warrant reversal only when there is a reasonable
probability that, but for the respongible actor’s miscues, the outcome of the trial would have
been different.®

The seriousness of these errorsis aso reveded by what happens on retrid, when the errors are
cured. In our state post-conviction study, an astonishing 82% (247 out of 301) of the capital
judgmentsthat werereversed werereplaced on retrial with a sentenceless than death, or
no sentence at all.* In the latter regard, 7% (22/301) of the reversals for serious error
resulted in a determination on retrial that the defendant was not_guilty of the capital
offense.®

Theresult of very high rates of serious, reversible error among capitd convictions and
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sentences, and very low rates of capital reconviction and resentencing, isthe severe attrition

of capital judgments. Asisillugrated by the flow chart below:

1.

For every 100 death sentences imposed and reviewed during the study period, 41 were
turned back at the State direct apped phase because of serious error. Of the 59 that got
through that phase to the second, state post-conviction stage, at 1east*® 10%—meaning
6 mor e of the original 100—wer e turned back dueto seriousflaws. And, of the 53 that
got through that stage to the third, federd habeas checkpoint, 40% —an additional 21 of
the original 100—wer e turned back because of serious error. All told, a least 68 of the
original 100 werethrown out because of serious flaws, compared to only 32 (or less)
that were found to have passed muster—after an average of 9-10 year s had passed.

And among the individuds whose deeth sentences were overturned for serious error, 82%
(56 in our example) were found on retria not to have deserved the deeth pendty, including

7% (5) who were found innocent of the offense.
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High eror rates pervade American capital-sentencing jurisdictions, and are geographicdly

dispersed. Among the 26 desth-sentencing jurisdictions with at least one case reviewed in both the

date and federa courts and as to which information about dl three judicid ingpection stages is

avalable

1 24 (92%) have overal error rates of 52% or higher;

2. 22 (85%) have overdl errorsrates of 60% or higher;

3. 15 (61%) have overdl error rates of 70% or higher.

4, Among other states, Maryland, Georgia, Alabama, Missssppi, Indiana, Oklahoma,
Wyoming, Montana, Arizona, and Californiahave overal error ratesof 75% or higher.*’

It sometimes is suggested that Illinois, whose governor declared a moratorium on executions in

January 2000 because of a spate of death row exonerations there,*® generates “uniquely” flawed

desth sentences.* Our data dispute this suggestion: The overall rate of seriouserror found to

infect Illinois capital sentences (66%) actually is dightly lower than the nationwide

average (68%).%°

High error rates have persisted for decades. A majority of al casesreviewed in 20 of the 23

study year s—including in 17 of the last 19 years—were found serioudy flawed. In half of the

years studied, the error rate was over 60% . Although error rates detected on state direct appesl

and federal habeas corpus dropped some in the early 1990s, they went back up in 1995™. The

amount of error detected on state post-conviction has apparently risen throughout the 1990s.%

The 68% rate of capital error found by the three stage ingpection process is much higher than

theerror rate of lessthan 15% found by those same three inspectionsin noncapital criminal



cases.”
Appointed federd judgesare sometimes thought to be more likely to overturn capitd sentences then
date judges, who amost aways are dected in capital-sentencing states.™ In fact, State judges are
the first and most important line of defense againgt erroneous deeth sentences. They found serious
error in and reversed 90% (2,133 of the 2,370) capita sentences that were overturned during the
study period.>
Under current state and federa law, capital prisoners have a legd right to one round of direct
appdlate, state post-conviction and federa habess corpus review.*® The high rates of error
found at each stage—including even at thelast ssage—and the persistence of high error
rates over timeand across the nation, confirm the need for multiple judicial ingpections.
Without compensating changes a the front-end of the process, the contrary policy of cutting back
on judicid ingpection makes no more sense than responding to the insolvency of the Socid Security
System by forbidding it to be audited.
Finding al this error takes time. Cdculating the amount of time using information in published
decisonsisdifficult. Only asmal percentage of direct gppeds decisons report the sentence date.
By the end of the habeas stage, however, alarger proportion of sentencing datesis reported in one
or another decison in the case. Accordingly, it is possible to get agood sense of timing for only the
599 cases that were findly reviewed on habess corpus. Among those cases.
1 It took an average of 7.6 years after the defendant was sentenced to die to complete
federa habeas consideration in the 40% of habeas cases in which reversible error was

found.



2. In the casesin which no error was detected at the third ingpection stage and an execution
occurred, the aver age time between sentence and execution was 9 years. Matters
did not improve over time. In the last 7 study years (1989-95), the average time
between sentence and execution rose to 10.6 years.”
High rates of error, and the time consequently needed to filter out dl that error, frustrate the gods
of the death pendty system. Figure 1 below comparesthe overdl rate of error detected during the
dtate direct apped, Sate post-conviction, and federa ingpection process in the 28 states with at
least one capitd case in which both inspections have been completed (the orange line), to the
percentage of death sentences imposed by each state that it has carried out by execution (the red
line).*® In generd, where therate of seriousreversibleerror in a state’s capital judgments
reaches 55% or above (asis true for the vast majority of states), the state's capital
punishment system is effectively stymied—uwith its proportion of death sentencescarried

out falling below 7%.
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The recent rise in the number of executions™ is not incongstent with these findings. Instead of
reflecting improvement in the quality of death sentences under review, the risng number of executions may
amply reflect how many mor e sentences have piled up for review. If the error-induced pile-up of casesis
the cause of rigng executions, their rise provides no proof that a cure has been found for disturbingly high
error rates. To see why, condder a factory that produces 100 toagters, only 32 of which work. The
factory’ s problem would not be solved if the next year it made 200 toasters (or added 100 new toasters
to 100 old ones previoudy backlogged a the ingpection stage), thus doubling its output of working products
to 64. With, now, 136 duds to go with the 64 keepers, the increase in the latter would Smply mask the
persistence of crushing error rates.

The decisive question, therefore, is not the number of death sentences carried out each year, but
the proportion. And as Figure 2 below shows®
. In contrast to the annua number of executions (the middle line in the chart), the proportion of

death row inmates executed each year (the bottom line) hasremained remarkably stable—

and extremely low. Since post-Furman executions began in earnest in 1984, the nation has
executed an average of about 1.3% of its death row inmates each year; in no year has it
ever carried out more than 2.6 per cent—or 1 in 39—of those on desth row.**

. Figure 1 thus suggests that executions ar e increasing, not because of improvementsin the
quality of capital judgments, but instead because so many mor e people have piled up on
death row that, even consistently tiny proportions of people being executed—because of
consgently prodigiouserror and reversal rates—ar e prompting the number of executions

to rise.®” Asin our factory example, rising output does not indicate better products, and instead
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seems to mask the opposite.
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Figure 1, p. 11 above, illugtrates another finding of interest that recurs throughout this Report: The
paitern of capital outcomes for the State of Virginiais highly anomaous, given the State s high execution
rate (nearly doublethat of the next nearest state, and 5 times the national average) and its low
rate of capital reversals (nearly half that of the next nearest state, and lessthan one-fourth the
national average). The discrepancy between Virginiaand other capital-sentencing states on this and other
measures™ presents an important question for further study: Are Virginia capita judgments in fact half as
prone to serious error as the next nearest state and 4 times better than the national average?* Or, on the
other hand, are its courts more tolerant of serious error? We will address this issue below and in a

subsequent report.*

[11.  Confirmation from a Parallel Study
Results from a paradld study by the U.S. Department of Justice suggest that our 32%, or one-in-

three, figure for vaid death sentences actudly overstates the chance of execution:

. Included in the Justice Department study is areport of the outcome as of the end of 1998 of the
263 death sentencesimposed in 1989.% A find digposition of only 103 of the 263 desth sentences
had been reached nine years later.®” Of those 103, 78 (76%) had been overturned by a state or
federal court. Only 13 death sentences had been carried out.®® So, for every one member of the
death row class of 1989 whose case was finaly reviewed and who was executed as of 1998, six
members of the class had their cases overturned in the courts.

. Because of the intensive review needed to catch so much error, 160 (61%) of the 263 desth

sentences imposed in 1989 were still under scrutiny nine years later.®
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. The approximately 3,600 people on death row today have been waiting an average of 7.4 years
for afind declaration that their capital verdict is error-free—or, far more probably, that it has to
be scrapped because of serious error.”

. Of the approximately 6,700 people sentenced to die between 1973 and 1999, only 598—I ess
than one in deven—were executed.” About four times as many had their capita judgments

overturned or gained clemency. "

IV. Implications of Central Findings

To help gppreciate these findings, consder a scenario that might unfold immediatdy after any degth
sentence is imposed in the U.S. Suppose the defendant, or a relaive of the victim, asks a lawyer or the
judge, “What now?’

Based on dmogt a quarter century of experience in thousands of cases in 28 death-sentencing
gatesin the U.S. between 1973 and 1995, aresponsible answer would be: “ The capital conviction or
sentence will probably be overturned due to serious error. It'll take nine or ten years to find
out, given how many other capital cases being reviewed for likely error are lined up ahead of this
one. If the judgment is overturned, a lesser conviction or sentence will probably be imposed.”

As anyone hearing this answer would probably conclude as a matter of sheer common sensg, dl
this error, and dl the time needed to expose it, are extremely burdensome and costly:

. Capital trials and sentences cost more than noncapital ones.”* Each time they have to be done

over—as happens 68% of the time—that difference grows exponentialy.

. The error-detection systemn dl this capitd error requires is itsdlf a huge expense—apparently
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millions of dollars per case.”

. Many of the resources currently consumed by the capitd system are not helping the public, or
vidims,”® obtain the valid desth sentences for egregious offenses that amgjority support. Given that
nearly 7 in 10 capitad judgments have proven to be serioudy flawed, and given that 4 out of 5
capitd casesin which serious error isfound turn out on retrid to be more gppropriatdy handled as
non-capital cases (and in a Szeable number of instances, as non-murder or even non-criminal
cases),”’ it is hard to escape the conclusion that large amounts of resources are being wasted on
cases that should never have been capitd in thefirst place.

. Public faith in the courts and the crimind justice system is another casuaty of high capitd error
rates.”® When most capital-sentencing jurisdictions carry out fewer than 6% of the desth sentences
they impose,” and when the nation as a whole never executes more than 2.6% of its death
population in ayear, the retributive and deterrent credibility of the desth penalty islow.

. When condemned inmates turn out to beinnocent®™—an error thet is different in its consequences,
but is not evidently different in its causes, from the other serious error discussed here—thereis
no accounting for the cost: to the wrongly convicted:® to the family of the victim, whose search for
justice and dosure has been in van; to later victims whose lives are threstened—and even taken—
because the redl killers remain a large™ to the public’s confidence in law and legdl ingtitutions;
and to thewrongly executed, should justice miscarry & trid, and should reviewing judges, harried
by the amount of error they are asked to catch, miss one®
If what wer e at issue here wasthefabrication of toasters (to return to our prior example),

or the processing of social security claims, or the pre-takeoff ingpection of commercial air craft—
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or the conduct of any other private- or public-sector activity—neither the consuming and the
taxpaying public, nor managers and investors, would for a moment toleratethe error-ratesand
attendant costs that dozens of states and the nation as a whole have tolerated in their capital
punishment system for decades. Any system with thismuch error and expense would be halted
immediately, examined, and either reformed or scrapped.

The question this Report poses to taxpayers, public managers and policymakers, is
whether that sameresponseiswarranted here, when what isat issueisnot the content and quality
of tomorrow’s breakfast, but whether society has a swift and sure response to murder, and
whether thousands of men and women condemned for that crimein fact deserveto die.

The remainder of this Report more fully describes our findings. Part V' describes the review process
for capita sentences. Part VI describes our study methodology. Parts VII, V11l and IX more thoroughly
document and display our findings about the frequency with which reversble error is found in capitd
judgments in the United States between 1973 and 1995, and the time taken to find those errors. Part VI
examines relevant factors at the national level. Part VIII does so using comparative andyses of the 28
capital-sentencing states in which a least one case had advanced through the entire post-sentence
inspection process. And Part IX does the same thing, comparing the 8 federd judicia circuits and
corresponding regionsinto which they are divided. After presenting avariety of information, Parts VI, VIII
and I1X preiminarily address the potential causes of so much error in capital sentencing. Findly, Part X
briefly describes the more sophisticated analyses we will undertake in the next phase of our study (to be

published in the Fal) to set the stage for proposed reforms.
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V. The Capital Review Process

This phase of our study asks what state and federa courts discovered when they inspected capita
convictions and sentences imposed during the 23-year sudy period. In alater phase, we will consder some
candidate causes of the evidently irrationa patterns of error that those courts have detected. In order to
frame these questions, we first describe the capita-ingpection process whose results we are sudying.

A. First Inspection: State Direct Appeal

In Furman v. Georgia and later cases, the Supreme Court suggested that state high courts were
required to review all death sentences on direct review.®® As a consequence, the law of nearly al sates
requires that capital judgments be automatically appeded®” And as a matter of fact, virtualy dl capita
judgments are appealed.®® In dl but two of our study Sates, that gppedl ran directly from the tria court to
the highest court in the state with crimind jurisdiction, which is typicaly the state supreme court or, asin
Oklahomaand Texas, a“court of crimina appeds.”® In Alabama and Ohio, there were two rounds of
appedsin the Sate direct review process—first to an intermediate court of criminad appedls, and then to
the state supreme court.*® Reversal of acapital conviction or sentence on direct appeal requires ashowing
of “serious error” as defined earlier.™

In nearly dl casesin which the direct goped decision runs entirdy againg the defendant, he or she
seeks certiorari in the United States Supreme Court.? Although in the vast majority of cases, the Supreme
Court denies review, it occasonaly undertakes merits review and dther affirms or reverses®® Certiorari
proceedings are typicaly understood to be a part of the direct review, or pre-findity, stage of a crimina
case,™ and they are treated that way here. If the Supreme Court reversed a capital conviction or sentence

on direct review of the state high court’ s decison, we counted that decision as a direct-apped finding of
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serious (indeed, in &l such cases, federa congtitutiond®) error.

B. Second I nspection: State Post-Conviction

In order to seek federd habeas review of a condtitutiona claim, the prisoner must have exhausted
a least one full round of statejudicia remedies for the dam.® There are certain kinds of daimsthat cannot
easly be exhausted at trid and on direct apped because the defendant cannot discover or adequately
litigate the facts or the legal principles supporting the daims a tria or on direct apped.®” This sometimes
occurs (1) because apalice officer, prosecutor or other state actor has suppressed the rdevant facts (which
may itsalf have violated the Congtitution, as when the suppressed facts show the defendant is innocent,®
or may keep the defendant from establishing the violation of some other principle, as when police
suppressed evidence that they coerced the defendant into confessing, or when the prosecutor hid his efforts
to keep African-Americans off of crimind juries®); (2) because the agent of the violation was the
defendant’s own trid or direct gpped atorney (as in the case of ineffective assstance of counsd), thus
preventing the defendant from recognizing or fairly litigating the daim;'® (3) because the evidence
edtablishing the claim was not reasonably available to the defense at the time of trid or gpped for some
other reason™® (as when counsd later discovers that the trid judge was corrupt'® or biased,™ that ajuror
lied during the jury sdection process'™ or that the bailiff secretly lobbied the jury to convict or
condemn'®); or (4) because the legdl rule establishing the dlaim did not exist a the time of trid or appedl
and the rule applies “retroactively” to the prisoner’ s case.!®

Because the Supreme Court has suggested that states are condtitutionally required to provide
adequate state post-conviction remedies for federal congtitutiona claims that cannot properly be pursued

a trial and on direct apped,®” and because federa habeas law rewards states when they do provide such
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remedies ™ all states now do so.”~ State capita prisoners seeking to preserve their access to federa
habeas review accordingly are obliged to exhaugt those remedies, and the professond obligation of capita
attorneys to subject their clients' convictions and sentences to searching scrutiny compels them to pursue
dtate post-conviction review in nearly al capital cases™™°

State post-conviction review takes a variety of forms under a variety of names (e.g., habeas
corpus, coram nobis, extraordinary motion for new trid, and state post-conviction procedures acts).
Traditiondly, such proceedings have taken place after the completion of state direct apped and have
entalled the filing of a petition for review with the judge who presided over the origind trid, and the gppedl
of any adverse rulings up to an intermediate state appellate court and then to the state high court.™* More
recently, an increasing number of states (1) have adopted “unitary apped” procedures that require direct
apped and state post-conviction proceedings to take place nearly smultaneoudy,™? and/or (2) have
required prisoners to commence state post-conviction proceedings in a Sate intermediate or high court that
ether can grant or deny state post-conviction relief once and for dl, or can remand the caseto atrid court
to take evidence. In mogt states, State post-conviction review is limited to claims that were not and could
not have been raised on direct apped and that arise under state or federal constitutional law.™

Most capital prisoners aso seek U.S. Supreme Court review on certiorari of adverse state post-
conviction procesdings, which the Supreme Court (very) occasiondly grants.™* In the event that the Court

does s0, and grantsrelief, our classfication scheme counts that decison as part of the Sate post-conviction

inspection phase.™
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C. Third Ingpection: Federal Habeas Cor pus

Because federa habeas corpus practice is controlled by federal statute,™® it is far more uniform
across gaes than are direct gpped and state post-conviction proceedings. Habesas proceedings begin with
thefiling of apetition in aUnited States Didrict Court in the state in which the defendant was convicted and
isincarcerated.™"’ If relief is denied, and if (but only if) the prisoner can show that his petition presents a
subgtantial condtitutiona dlaim, he may apped the denid to afederd circuit court™® and if the didtrict court
opinion is afirmed and astay of execution is available, he may petition the Supreme Court for certiorari.™™®
Although habesas proceedings at the digtrict court level are a matter of statutory right, stays of execution
are nat, thus limiting capital habeas proceedings to cases in which the prisoner can secure afederd stay of
execution based on a substantial congtitutiona claim.*?° Habess rdlief is limited to a category of “serious
error” that is even narrower than the analogous of category of “serious’ direct-apped error.'?*

A gylized depiction of the pogt-trid review processin capital casesthat we are sudying hereis set

out below.

22



THE CAFPITAL CRIMINAL PROCESS:
TRIAL THROUGH STATE AND FEDERAL POST-CONVICTION

STATE DIRECT STATE FOST- FEDERAL HABEAS
REVIEW COMVICTION CORPUS
STATE FEDERAL
STATE TRIAL e TRIAL —»  DISTRICT
LEVEL CEMTRT
STATE FEDERAL
STATE
DIRECT CCURT OF
APPEAL AFFEAL APPEALS

—— CERT. TO U8, SUPREME COURT  +—

23



VI. The Study

This study began in 1991 when the Chair of the Senate Judiciary Committee asked the lead author
of this Report to calculate the frequency of relief in capital habeas corpus cases.™ Smply identifying the
relevant cases turned out to be amonumental task, because thereis no single repository of capita habeas
corpus decisons ether nationdly or even (especidly at the time) in most death-sentencing states, and key-
word searches of reported cases are substantialy under-inclusive (because some decisons that are capital
are not identified as such) and over-inclusive (because many cases in which a death sentence was not
imposed ether began as capita cases or refer to capital cases). Working with volunteer law student
assigtants, therefore, the senior author undertook a painstaking search for capital habess cases relying on
(1) the NAACP Legd Defense Fund's (LDF's) quarterly desth row census,™™ (2) computerized and book
research, and (3) a series of conversations with staff members of State degth penalty resource centers and
other loca desth pendlty lawyers who were familiar with some of the cases and degth row inmatesin their
states.

In late 1995, the study was expanded from a smple count of cases and their outcomes to a search
for information that might help explain why reief is granted in so many capitad habesas cases. In that yeer,
ateam with socid scientific expertise was assembled, and began collecting approximately 1300 items of
information about each case—relating to defendants, victims, offenses, evidence, lawyers, judges, timing,
claims, defenses, court procedures, and the like. We soon determined that the only reasonably accessible
source of thiskind of information was published judicia decisons of federa habeas courts themsaves and
of state courts when they denied relief at earlier inspection stages.™

During 1996, 1997 and 1998, the senior authors developed, tested and revised a study instrument,
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developed and fine-tuned a set of research protocols, assembled and trained a series of law student
researchers to collect the information caled for by the study information, periodically checked and
rechecked their completed forms, and in thisway collected dataon 599 initia federd habeas corpus cases
and 173 second or successive federal habeas corpus cases. The research protocol called for researchers
firg to identify the “final federd habeas corpus decison” (the decison of the last and highest federd court
to findly resolve the merits of the habeas gpplication), then to identify all other available state and federd
decisions addressing the same capita judgment (i.e., elther the capital conviction, sentence or both), and
then to extract from each of those decisons avariety of information that was then coded onto the research
insrument. Beginning in 1997 and continuing through 1999, the information on the study instrument in each
case was entered into a data base and again checked and rechecked.

We collected the results of dl federd habeas corpus decisons that became “find” between January
1, 1973 and October 2, 1995.%% By “find,” we mean that (1) the highest federal court to which the case
has been timely brought either by the filing of a petition or an goped hasfindly ruled on the vdidity of the
capita judgment (meaning both the conviction and death sentence), (2) the time for reconsderation or
rehearing by that court has passed, and (3) thetime for U.S. Supreme Court review has passed without that
Court’s choosing to review the decision or, if it did choose to review it, with its own fina merits decison
having been rendered. Here again, afinding of “serious error” is made only if the capitd conviction, the
capital sentence, or both were overturned due to prejudicial, reversible error.*®

Early on, it gppeared that a mgjor factor in determining outcomesin federd habeas cases was the
date that imposed the capitd judgment under review. For example, dthough judges of the same (Eleventh)

federd circuit court reached nearly dl of the find federd habess decisonsin cases from Horida, Alabama
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and Georgia, their reversal rates in cases emanating from each of those three states were quite different
(respectivey, 37%, 45%, and 65%), suggesting that there was something about each particular state’'s
death sentences that made them more or less error-prone® To study this possibility, we collected
information (in 1997 through 1999) about how dates differ in regard to their demography, law, palitics,
judicid organization and funding, death-sentencing history and the like,

An early hypothesisin thisregard was that the rate of error found by federd habeas proceedings
might be rdated to the rate of error found in sate direct goped s—either because lax date ingpections might
impose extrawork on later federd ones (suggesting an inverse reationship between error rates found & the
two stages), or because excessve amounts of error might overwhelm judges at the first checkpoint,
permitting consderable remaining error to dip through and be caught (if a dl) by judges a a later
checkpoint (suggesting a more direct relationship between error rates found at the two stages).’”® To test
this hypothess, we collected information about each Sate' s capitd direct gpped outcomes—prompting our
second mgor study, covering the gpproximately 4,600 state direct gpped decisions during the 1973-1995
study period. Working back and forth from the LDF death row census and computerized legal research
data bases, we compiled alist of dl capita direct apped decisonsin the study period, then collected asmdl
set of information about each case from published opinions that our search identified.

We collected theresults of al direct gpped decisonsthat became “find” between January 1, 1973
and December 31, 1995. By “find,” we mean that (1) the highest state court with jurisdiction over the
gpped had findly ruled on the vdidity of the judgment (meaning both the conviction and deeth sentence),
(2) thetime for reconsideration by that court had passed, and (3) the U.S. Supreme Court did not review

the decision or, if it did review it, had rendered afind merits decision by the end of 1995.*° A finding of
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“serious error” was made if reversible error was found and the capital conviction, sentence or both were
overturned.*®

Subgtantidly later in the process, we began collecting data on state post-conviction outcomes.
Those data are especidly hard to find. Unlike state direct apped decisons and gppdlate-leve federd
habeas decisons, which amost dways are published in capita cases, Sate post-conviction decisons often
are not published, even in capitd cases. Thisis particularly so because state post-conviction review often
begins—and when it leads to reversal, ends—in triad courts that dmost never publish their decisions™ Nor
isthere any centrd repository of information about when and where capital state post-conviction petitions
are pending, making it difficult to ascertain (1) the number of Sate post-conviction casesthat actudly were
decided at that stage during the study period (as opposed to the number that were available for resolution
a that stage, because they had “cleared” state direct apped) and, thus, (2) the proportion of actually
decided cases in which “serious error” was found.

For these reasons, as is more fully described in the introduction to Appendix C, we limited our
collection of state post-conviction data to a list of known state post-conviction reversals of capita
judgmentsin the study states in which capital cases had progressed significantly beyond the direct apped
dage by the end of 1995. Thisligt, set out in full in Appendix C, endbles usto derive an interesting, though
incomplete, picture of the rates of error detected by state post-conviction courts in reviewing desath
sentences. To do S0, we make three obvioudy inaccurae, but reliably conservative, assumptions. First we
assume that we have a complete list of capita state post-conviction reversas due to serious error that
occurred during the study period. In fact, our ligt isincomplete, dthough it probably contains most such

reversals. Second, we assume that every capitd case that was available for Sate post-conviction review
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because it had “ cleared” direct gppea during the 1973-1995 study period was finally decided on state
post-conviction during that period. In fact, many of the “avallable’ cases werenot findly decided and were
gill being litigated on state post-conviction as of the end of 1995. Taken together, these two assumptions
lead to athird assumption —that every capita judgment that was available for sate post-conviction review
and is not known to have been reversed due to serious error during the study period was affirmed.
Cdculaing error ratesin this manner systematicaly under estimates those rates (and overstates success
raes) by (1) underestimating the numerator (the number of serious errors found, which we have
undercounted) and (2) over stating the denominator (the number of cases finally reviewed for serious
error, for which we have substituted the obvioudy larger number of cases available for review).**
Accordingly, our estimates of the rate of serious error found on state post-conviction review are undertated
and consarvative.

Andysis of the data collected in our habeas corpus and direct gpped studies beganin earnest in
mid-1999 and continues at this writing, aong with analyses of our newer, Sate post-conviction data. This
Report presents the findings of our initid analyses. These focus on the basic operation and outcomes of the
pogt-trid system for reviewing capita judgments. How many and what proportion of degth sentences were
reviewed a each of the three ingpection stages during the study period—nationdly, in each capitd-
sentencing state, and in each federd judicid circuit and corresponding geographic region? How much error
was found, and by whom? How long did the process take? How do states compare in their sentencing and

execution rates and dong other dimensons that might help explain differences in the frequency of capitd-

sentencing error?
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VII. The National Capital Punishment Report Card

In this Part, we present a “nationa composite capital-sentencing report card.” The report card
describes avariety of information, including the error rates found to characterize, and the time needed to
review, death sentencesin capita states during the study period. This Part dso explains the two-page report
card format that we use to report date, federd judicid circuit and regiond as well as nationd data. (In Part
VI below, we present state-by-state comparisons of the information on state report cards for the 28
desth-sentencing statesin which at least one find direct gpped and federd habeas decision occurred during
the 1993-1995 period.™* In Part IX below, we present similar comparisons of information on the federal
judicia circuit court/regiona report cards™)

The naiond capital-sentencing report card is st out below. 1t combines information about the rates
of error detected on direct gpped of capital judgmentsimposed in dl 34 degth-sentencing statesin which
at least one state capital direct appea was completed during the 1973-1995 study period. Our 34-state
cohort is. Alabama, Arizona, Arkansas, Cdifornia, Colorado, Connecticut, Delaware, Florida, Georgia,
Idaho, Illinais, Indiana, Kentucky, Louisana, Maryland, Mississippi, Missouri, Montana, Nebraska,
Nevada, New Jersey, New Mexico, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South
Cardling, Tennessee, Texas, Utah, Virginia, Washington and Wyoming. Because capitd casesin Sx dates
(Colorado, Connecticut, New Jersey, New Mexico, Ohio and Oregon) had not advanced far, or at dl, into
the state post-conviction stage of review, and no case from those states had completed federal habeas
review, the bulk of the composite data—those covering the state post-conviction and federa habeas stages

and the “overdll rates’—omit these sates and focus on what we call our 28-state cohort.
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National Composite Capital Punishment Report Card, 1973-1995

History (34 States)

1973
First Death Sentence
Firg Direct Apped 1973
First Consensua Execution 1977
First Non-Consensual Execution 1979
Sentences and Executions (34 States)
Total Number of Death Sentences 5,760
Total Number of Executions 313
Percentage of Death Sentences Carried Out 5%
Error Rates
State Direct Appeal (34 States)
Number Reviewed on Direct Appeal 4578
Number Reversed on Direct Apped 1,885
Percentage Reversed on Direct Apped 41%
Number Awaiting Direct Apped 1,182
Percentage Awaiting Direct Apped 21%
Number Forward to State Post-Conviction 2,693
State Direct Appeal (28 States)
Number Reviewed on Direct Appedl 4,364
Number Reversed on Direct Apped 1,782
Percentage Reversed on Direct Apped 41%
Number Forward to State Post-Conviction 2,582
State Post-Conviction (28 States)
Number Reviewed on Post-Conviction Unknown
Number Reversed on Post-Conviction 3248
Percentage Reversed on Pogt-Conviction 310%
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Number Forward to Federal Habeas Corpus | Unknown

State Direct Appeal and State Post-Conviction Combined (28 States)

Overdl Rate of Error Found by State Courts 347%
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Error Rates (Continued)
Federal Habeas Cor pus (28 States)

Number Reviewed on Habeas 599
Number Reversed on Habeas 237
Percentage Reversed on Habeas 40%
Overall Rates Including [and Excluding] State Post-Conviction (28 States)
Overdl Error Rate 68% [64%0]
Overal Success Rate 32% [ 36%0]
Time (28 States)

Time From First Death Sentence to First Non-Consensudl 6
Execution

Average Time from Sentence to Execution 9
Average Time from Sentence to Find Federd Relief 7.6

Sentencing and Execution Rates (34 States)
Death States Whole Nation
Death Sentences per 1000 homicides 14.90 12
Death Sentences per 100,000 pop. 3.9 2.46
NC Executions per 1000 homicides .68 54
Demogr aphic I nformation (34 States)
Death States Whole Nation

Average Population 181,374,347 | 237,905,964
Average Homicides 16,860 21,197
Average Homicides Rate per 100,000 Population 9.3 9
Percentage Population Non-White 19% 20%
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Sources: DRCen; Degth Row U.SA., Winter 2000; DADB; HCDB; Appendix C; UCRDB; USCen
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The Nationd Composite Capital Punishment Report Card contains Six categories of information
for ether the 34 capita-sentencing states in which at least one capita judgment had been findly reviewed
on dtate direct gppea during the study period, or for the 28 of those states in which at least one capitd
judgment was findly reviewed on federd habeas during the study period. Because the same Sx categories
gppear on dl of the succeeding report cards—aong with a seventh category in the state report cards—this
section describes the types of information thet al seven categories contain, then discusses the actua nationd
composite results for each category.

A. Capital-Sentencing History

Inthe “Higtory” category of each report card isinformation about the years in which four important
capitd-sentencing events occurred in the jurisdiction or set of jurisdictions in question following the Supreme
Court’sinvaidation of dl preexisting capita statutes and sentencesin Furman v. Georgia.**® The requiste
informetion for the nation as whole (in this case comprised of the 34-gtate cohort of capital-sentencing

jurisdictions) as reveded by the top category in the National Report Card is asfollows:

Thefirst post-Furman death sentences were meted out in 1973.*%

. Thefirst post-Furman state direct appeal decision findly determining the legdity of a post-

Furman desth sentence also occurred in 1973.%

. Thefirst post-Furman execution of any sort (Gary Gilmore' s consented-to execution by the
State of Utah) wasin 1977.%%®

. The first “non-consensual” execution after Furman—i.e, the fird time an American

jurisdiction carried out a post- Furman capita judgment that had passed ingpection by dl available
levels of judicia review—wasin 1979, when Florida executed John Spenkelink.**® We focus on
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non-consensua, as well asdl, executions because we are interested in error rates, and only non-

consensud executions reved the ingpection system'’ s conclusion that the deeth sentence is free of

“serious error” as defined above.'*

B. Sentences and Executions

This section reports the number of death sentences imposed, the number of executions carried o,
and executions as a proportion of desth sentences in each jurisdiction or group of jurisdictions. Nationdly,
during the years 1973-1995, 34 American jurisdictions imposed 5,760 death sentences'** and carried
out 313 executions.** In other words, only 5% of the death sentencesimposed wer e carried out.

C. Error and Success Rates

The third section of the report cardsidentifies (1) the rates of serious, reversible error discovered

a each leve of judicid ingpection,™ (2) the overdl error rate, meaning the proportion of capital judgments
undergoing judicial ingpection that were thrown out before reaching the end of the inspection process,***
and, conversdly, (3) the overal success rate, meaning the proportion of capitd judgments found after full
review to be free of serious error. In the “overdl rates’ category, we give the error and success rates
congdering dl threejudicid inspections and dso, in brackets, the rates consdering only the direct apped
and federd habeas inspections. Nationdly, our data reved that:

. Direct appeal. State courts in 34 capital-sentencing jurisdictions findly reviewed 4,578 degth
sentences on direct appeal during 1973-1995.* Because 5,760 death sentences were imposed
during that period, this figure reveds that 1,182—or 21%—of the death sentences were
awaiting direct appellate review at the end of the study period.** Of the 4,578 capitd

judgments findly reviewed on direct apped, 1,885—or 41% —were overturned based on
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serious error.**’ This means that 2,693 death sentences'*® from 34 jurisdictions passed the first
judicid inspection and were available to be reviewed at the second, state post-conviction stage of

review.*

Many of our subsequent andyses focus on the 28 capital-sentencing jurisdictions in
which afull complement of review procedurestook placein a least one capitd case between 1973
and 1995. On the nationa report card, therefore, we calculate the direct apped error rates a
second timefor just the 28 states. That andyss reveds the same 41% rate of serious error
detected at that stage (1,782 capita judgments overturned due to serious error, out of 4,364
reviewed at that stage), and shows that 2,582 capita judgments from the 28-state cohort passed
thefirst judicia checkpoint and were available for State post-conviction review.**

State post-conviction. Asis discussed above and in Appendix C, our Sate post-conviction data
include only known state post-conviction reversas during the 23-year study period; it does not
contain information about the number of sate post-conviction proceedings that actudly were
completed during that period.™ For that reason, each report card lists as“Unknown” both the
“Number Reviewed on Post-Conviction” (i.e., the number of cgpita judgments that went forward
to state post-conviction review and were findly reviewed there), and a o the “ Number Forward
[from State Post-Conviction] to Federal Habeas Corpus.” What we are able to caculae is the

known reversas®

as aproportion of the number of capita judgments moving forward from Seate
direct appedl to state post-conviction in our 28-state cohort of capital-sentencing jurisdictions.™
Although we report this caculation as the rate of error discovered on state post-conviction—i.e.,

as the “Percentage Reversed on [State] Post-Conviction”—we in fact under estimate that error

rate by a substantial amount, because we take the known reversals as a percentage of the cases
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available for review, rather than as a proportion of the cases actually reviewed, during the sudy
period.”™* That underestimation accounts for our use of the “3” symboal in this row of each report
card and our use of the phrase“at least” in discussing that row. Nationdly, for the rdlevant 28 study
dates, there were at |least 248 dtate post-conviction reversals due to serious error during the study
period, so that serious error wasfound in mor e than— probably significantly more than—
10% of the casesreviewed at that stage.™> Although state post-conviction proceedings are not
generdly thought to be mgor sources of post-sentencing reversas of serioudy flawed capitd
judgments, in fact there were more state post-conviction findings of reversible error
infecting American capital judgments (248) than there were analogous federal habeas
findings (237).

State direct appeal and state post-conviction combined Thisitem in the nationd report card
indicates the combined rates of error found at the two state court checkpoints. Nationaly, state
courts as awhole found 47% —nearly one out of every two—capitd judgments they reviewed
to be infected with serious error.*

Federal habeas corpus. Between 1973 and 1995, federal habess courts with jurisdiction over
prisonersin capital-sentencing states around the nation finally reviewed™ 599 death sentences.
They overturned 237—or 40% —of those sentences based on serious error.™

Overall rates: This portion of the report card gives the overdl error (and success) rates, meaning
the proportion of capitd judgments from the relevant jurisdiction or set of jurisdictions that
underwent full judicia ingpection and were found to have (and to be free of) serious error.*®

Overdl, between 1973 and 1995, less than one-thir d—32% —of all death sentences passng
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through the nation’s state and federal judicial ingpection system wer e cleared of serious

error. Conversdy, over two-thir ds—68% —wer e thrown out because of seriouserror.'®

The information presented thus far make this a useful place to discuss error rates over time.
Earlier, in discussing Figure 2, pp. 12-13 above, we touched on patterns of capita error and success rates
over time. There, we noted that, athough executions have been on the rise Since 1988, the principa cause
of that rise seems to be the steady increase in the number of individuas piled up on degth row who are
potentidly available to be executed, and not any sharp increase in the success rate of capital judgments.
Figures 3 and 4 below look at patterns over alonger period of time, beginning in 1973.

Figure 3 below depicts the rates of error detected on state direct apped, federa habeas corpus,
and in those two stages combined, by year, from 1973 to 1995.2%? (The first two years for which we plot
the rate of error found on federal habeas review are 1978 and 1980, because no capital habeas
proceedings were completed before 1978 or during 1979.) Figure 3 reved s the following about error rates
detected over time during the first (Sate direct gppeal) and third (federa habeas) inspection stages.

. From the 1970s through 1982, when relatively few cases were under review, rates of error
detected on state direct gpped and federa habeas review were extremely volatile and high.

. Asof 1983, aslarger numbers of capitd judgments came under review at both stages, error rates
gabilized, and they remained rdaively stable throughout the remainder of the period. Thus, during
thefinal 13 study years (1983-1995):

1 Capital-sentencing error rates found on state direct appeal across the nation

consistently remained within the 30% to 45% range.

2. With the exception of three years (two with alower rate; one with a higher rate), capital
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error ratesfound on federal habeasreview stayed within that same 15-point range.

3. With one exception, the combined error rates detected at those two stages stayed
consstently within the 54% to 69% range.

4, Broadly spesking: while the error rate found on federd habeas modestly dipped during the
1987-1991 period, the error rate found on Sate direct goped (affecting amuch larger pool
of cases) modestly rose during that same period. Both rates dipped some during the years
1992 through 1994, then rose sharply in 1995.

Figure 3 isincomplete because it does not contain rates of serious error found, by yeer, a the Sate
pogt-conviction Sage, nor thus any overall reversd rate, by year, for the three ingpection dagesasawhole,
Rates of serious error detected during state post-conviction review cannot be calculated because only data
on the number of reversals—but not on the total number of cases decided, and thusthe reversd rate—are

available by year for the state post-conviction stage. ™

The next chart, however —Figure 4—provides
some information about state post-conviction error rates over time, reveding that in the same years when
a modest downward trend in federa habeas reversal rates was occurring (1987-1994), a marked
increase in state post-conviction reversals occurred.®™ If we assume (though we can't know for
certain) that the number of capitd state post-conviction casesfinaly decided during the 1985-1994 period
was fairly steady, then an increase in the error rate detected at the state post-conviction stage would have
occurred and offset the decrease in the federa habess reversd rate. Making that assumption leadsto an

edimaeof theoverall rate of error detected by all three judicial inspections during the 1988-1994

period of roughly 60-65%.
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Figure 3: Error Rates Detected on State Direct Appesl, Federal
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Figure 4. Known State Post-Conviction
Reversals, 1973-2000
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D. Length of Time of Review
This section of each report card provides information for the relevant jurisdiction or set of
juridictions on (1) the number of years that €lgpsed between the state’ s first death sentence and its first
non-consensud execution (not necessarily in the same case); (2) the average number of yearsit took deeth
sentences to proceed through the three-stage inspection process to execution in the small proportion of
cases in which an execution took place; and (3) the average time from death sentence to federd habeas
reversd in the 10% of casesin which reversa occurred a the third (federd habeas) checkpoint, as opposad
to taking place a one of the earlier (Sate court) checkpoints. The nationd report card reved s the following
about the length of time required to identify the high amounts of error described above:
. Nationdly, 6 years passed between the impostion of the first death sentence and the first non-
consensud execution.'®
. We don’'t know how much time was required for judicid inspection of deeth sentences a the direct
apped and state post-conviction stages. One of the report-card categories discussed above—the
percentage of death sentences awaiting direct appellate review as of the end of 1995—does,
however, suggest the extent to which the direct gpped stage is a bottleneck in the review process.
Nationdly, 21% of all death sentencesimposed between 1973 and 1995 wer e till awaiting
astate direct appeal decision as of 1995." That 21% (1,182 desth sentences) represents close
tofiveyears worth of death sentences backed up at the direct appeal stage as of the end
of 1995, at the average annud rate of 250 death sentences imposed per year X’ This suggeststhat,
as of 1995, an average of about 5 years was e apang between imposition of a death sentence and

the end of State direct apped—and thus that about half of the time required for the entire
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review process was being consumed by the first, state direct appeal inspection.
. In the minority of casesin which death sentences passed the three-stage inspection and

wer e carried out by execution, the average time, nationally, from sentence to execution

was 9 years. Inthelast 9 sudy years (1987-1995), by which point the pile-up on degth row was

subgtantia (see Figure 2, p.12 above), the average time from sentence to execution had incr eased

to 10.6 years.'®
. In casesin which seriouserror was detected during the third, federal habeasreview, the

average time from sentenceto federal reversal was 7.6 years.'®

E. Capital-Sentencing and Execution Rates

The report cards next answer two questions. (1) How often does the rlevant jurisdiction or set of
jurisdictions impose deeth sentences? To answer this question, we consder degth sentences as a proportion
of three populations: per 1,000 homicides, per 100,000 population, and (in the state report cards, but not
the nationd one) per 1,000 incarcerated inmatesin the jurisdiction. (2) How often (relative to homicides,
population and prison population) does the jurisdiction execute offenders? Because we are interested in
success rates, we consider only “non-consensual” executions, i.e., ones based on capitd judgments that
have been fully reviewed and found to be free of serious error.*™ Because not al states have the desth
pendty, our nationa report card computes these figures for the nation as a whole and for our 34-date
cohort.

These numbers are most useful for the comparative purposes to which we put them below.*™
Providing anationd basdine for those comparisons, the capitd -sentencing and execution rates for the nation

asawhole, and for the 34 death-sentencing states that decided at least one direct apped during the sudy
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period, are asfollows:

. For the 34 capita-sentencing states, an average of 14.9 death sentences were imposed for every
1,000 homicides during the study period. For the same States, an average of 3.9 death sentences
were imposed for every 100,000 people during the same period.*"

. Because so0 few death sentences actualy result in executions, the execution rates determined by
each of these population categories are much lower. During the study period, death-sentencing
dates carried out an average of: .68 executions for every 1,000 homicides; and .15 executions for
per 100,000 persons.”

. Comparing the last two points reveds that during the study period, death states capitally
sentenced 22 times mor e defendants per 1,000 homicidesthan they executed. And they
sentenced 26 times mor e defendants per 100,000 population, than they executed.

. For the whole nation during the study period, an average of: (1) 12 death sentences were imposed
for every 1,000 homicides, (2) 2.46 death sentences were impaosed for every 100,000 people; and
(3) .54 non-consensual executions were carried out for every 1,000 homicides'™
F. Demographic Factors
The demographic information reported in the sixth report card category reveds the population

pools againgt which each jurisdiction’s number of desth sentences and executions are compared to

determine sentencing and execution rates. They dso provide bases for distinguishing among dates and thus,
potentidly, for explaining variations among datesin terms of the capital error rates detected on direct gpped
and habeas corpusingpection. At the nationd level we again report data for the 34 death states aswell as

for the nation at large.
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“Average population” is the relevant jurisdiction’s yearly average population from 1973-1995.
For the whole nation, the average population during the study period was 237,905,964. For the 34 death
states, it was 181,374,347.1

“Average homicides’ are the total number of homicides from 1973-1995 divided by 23, the
number of yearsin our sudy . For the whole nation, the average number of homicides each year during the
study period was 21,197. For the 34 death penalty states, it was 16,860.2"® Comparing this and the last
category reveds that death-sentencing states account for about 76% of the nation’s population and about
80% of its homicides.

Homicides per population establishes ajurisdiction’s homicide rate. By “average homicides/average
population,” we mean the number of homicides per year for every 100,000 persons in the jurisdiction,
averaged over the population during the study period. For the whole nation, average homicides/average
population during the study period was 9. For the 34 death sentencing states, it was 9.3.*"” This agan
revedsthat homicide rates are dightly higher in death-sentencing than in nondesth-sentencing states.

“Average prison admissons’ means the average number of persons admitted each year to the
dtate' s prisons during the study period.*

“ Average prison population” means the jurisdiction’s average population over study period.*”

We a0 report here the percentage of each jurisdiction’s population during the study period that

was nonwhite, which for the nation as awhole was 20% and for the 28 study States was 19%.'%°
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G. Court Factors: The Context of State Court Decision Making

In the state (but not the nationa and circuit/regiond) report cards, we report four measures of the
socid and poalitical contexts in which judges make decisons. Contextud measures such as those andyzed
here have been shown in empiricad dudies to help explan variation in sentencing from county to county

within states and across states.'®

We consider them here to see whether they can help explain Sate
variaionsin capita-sentencing error rates, and dso in capita-sentencing and execution rates themselves.

The “political pressure’ index measures the extent to which state judges are subject to dectora
scrutiny and discipline. Although nearly al the state judgesin our study are subject to eection at some point
if they wish to remain in office, the forms and frequency of dections differ in waysthet arelikdy to increase
or decrease the extent to which judges are put at political risk because of the capital outcomes produced
in their courts (meaning, at the trid level, whether the verdict was death or life and, a the gppellate levd,
whether a death sentence under review was affirmed or reversed). The index consders whether judges
initidly are dected or gppointed, whether judicid dections are partisan, the length of judges terms of office,
and whether judges continuation in office is determined by contested or retention elections®

The “party competition index” is acompaosite of the vote share of each party in state gubernatoria
elections from 1968-1996.'%

Our penultimate (“gate court crimind casdoad”) item reports the yearly average number of crimind
case filings in each jurisdiction from 1985-1994 per 1,000 people in the population.®* We indlude this
figure to test the hypothesis that high crimina caseloads may in some way affect the qudity of state-court
capital judgments.

Findly, aming to test asmilar hypothess having to do with available judicid resources, we report
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each state' s average annual court-related expenditures during the fiscal years 1982-1992.1%
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VIII. State Comparisons

Appendix A to this Report presents capital punishment report cards for each jurisdiction in our 28-
state cohort, arranged dphabeticdly. Observers and policymakersin each sate may find tharr sate' s report
card to be interesting in and of itself. The report cards are especidly informative, however, when used
comparatively. With the help of anumber of tables and figures, this section undertakes avariety of Sate-by-
state comparisons.

A. Rates of Serious Error Found on State Direct Appeal

Table 4 and Figure 5 below compare the rates of capita error discovered on direct gppeal during
the 23-year study period in each of the 28 study states to the rates in the other states and to the nationa
composite of 41%. Table 4 and Figure 5 show that at the first state inspection stage, elected high
court judgesin alarge majority (64%) of American capital-sentencing states found that over a
third of their states capital judgments wer e serioudy flawed. In wel over haf the udy sates, state
high court judges found serious error in 40% of more of their capita judgments. The error rate found on

direct appeal was 50% or more in a quarter of American death-penalty jurisdictions.
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Table 4: Percent of Capital Judgments Reviewed on Direct Appeal
in Which Reversible Error Was Found, 1973-1995

Percent Reversed on Direct Apped

Nationd Composite 41
1. Wyoming 67
2. Missssippi 61
2. North Carolina 61
4, Alabama 55
5. South Carolina 54
6. Mayland 53
7. Kentucky 50
8. Florida 49
9. Oklahoma 48
10. Louisana 46
11. Washington 45
12. Arizona 42
12. Idaho 42
12. Montana 42
15. Arkansas 40
16. lllinois 39
17. Georgia 35
17. Utah 35
19. Indiana 32
20. Cdifornia 31
20. Texas 31
22. Nevada 30
23. Nebraska 29
23. Tennessee 29
25. Pennsylvania 28
26. Ddlaware 26
27. Missouri 17
28. Virginia 10
Source: DADB
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Table 4 and Chart 5 identify two states whose records are so different from others as to raise
questions about why: Missouri’s high court finds error only 17% of the time—9 percentage points less often
than the next lowest gate (after which the digtribution of states becomes more continuous). And the Virginia
Supreme Court finds error only 10% of the time—7 percentage points below Missouri, 16 percentage
points below where the distribution becomes continuous, and 31 percentage points below the nationa
average. All other states range from two-thirds (67%) to just over 1.5 timesthe nationd average of 41%;
by contrast, Missouri’srateis only 40%, and Virginid sisless than 25%, of the nationa average. A question
for further study is whether the fact that dl other state high courts discover serious error in anywhere from
26% to 67% of their capita judgments provides a reason to question the care with which the Missouri and
Virginia high courts screen for such error, given that they find it only 17% and 10% of the time,*® or
whether capitd judgments in those sates are subgtantidly less prone to error than capital judgments
evarywhere dse*®

B. Rates of Serious Error Found on State Post-Conviction

Table 5 below reved s what we know about the comparative amounts and rates of serious capita
error found during state post-conviction review proceedings. As we have noted, the available data do not
permit an accurate determination of the rates of error actually found in decided cases, because thereis no
accurate count of those cases. The data do, however, enable us to derive a systematically underestimated
proxy for that state post-conviction reversd rate by taking the (incomplete) number of state post-conviction
reversals we have been able to identify as a proportion of the cases that were available for state post-
conviction review (whether or not they actually completed that review) during the study period.'®® Table

5 presents that (under)estimated rate of error found on state post-conviction in each state.
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Table 5: Known State Post-Conviction Reversals, 1973-1995, By State

State

Known Number of State Post-

Reversals as % of Cases

Conviction Reversds Available for State Post-
Conviction Review*
Nationad Composite 248 10
1. Mayland 14 52
2. Wyoming 1 33
3. Indiana 13 25
4. Utah 3 23
5. Missssppi 11 20
6. South Carolina 10 18
7. Florida 64 17
7. Tennessee 13 17
9. Nebraska 2 13
10. Georgia 24 12
11. Arizona 12 10
11. North Carolina 9 10
13. Alabama 11 9
13. Montana 1 9
15. Nevada 5 8
16. lllinois 10 7
16. Louisana 4 7
18. Texas 22 6
19. Idaho 1 5
20. Arkansas 2 4
20. Cdifornia 7 4
20. Missouri 3 4
23. Virginia 3 3
24. Oklahoma 2 2
25. Pennsylvania 1 1
26. Kentucky 0 0
Ddaware unknown unknown
Washington unknown unknown

*This column does not report the proportion of capital judgments actually reviewed on state post-conviction that were reversed
due to serious error, because that information is not available. It instead reports the reversals known to have occurred (despite the
difficulty of collecting data) as a percentage of all of the capitd judgments that were available to be reviewed (dmost dl of which
eventudly complete state post-conviction review, but many of which had not completed that review (.e., they instead were
awaiting fina review) at the end of the study period. Thistable thus undercounts the actua number and rate of reversas on Sate-
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post conviction . Seeinfra Appendix C, pp. C-1 to C-2. Source: Appendix C; DRCen; DADB



Table 5 shows the following:

State post-conviction review is an important source of review in some states, including Florida,
Georgia, Indiana, Maryland, Mississppi, North Carolina, and Tennessee. In Maryland, at least
52% of capitd judgments reviewed on date post-conviction during the study period were
overturned due to serious error; the same was true of &t least 25% of the capitd judgments that
were smilarly reviewed in Indiana, and a least 20% of those reviewed in Missssppi.

Table 5 is epecidly reveding when the post-conviction reversal-rate rankings it assigns to
particular states are compared to their direct appeal reversd-rate rankingsin Table 4 (p. 47). That
comparison identifies a number of states in which high error rates are found at both state court
review sages. Of particular interest are three southeastern sates—South Caroling, North Carolina
and Maryland, dl of which fal within the jurisdiction of the United States Court of Appedsfor the
Fourth Circuit (“Fourth Circuit Court”), based in Richmond, Virginia. All three of those states (and,
mogt especidly Maryland and South Caraling) rank fairly high on both state direct gpped and state
post-conviction reversd rates. In this regard, they contrast sharply with the one remaining state
within the jurisdiction of the federd Fourth Circuit Court—Virginia—which falsin the very bottom
cohort of statesin regard to error detection at both state review stages.

Other gatesin which rdatively high rates of error manifest themsdlves a both the Sate direct gpped
and date pogt-conviction stage are Wyoming and Missssppi (both faling within the top fifth of
datesin terms of capitd error rates found at both state court inspection stages) and Florida, which
ranks seventh and eighth on the two error rates.

Fdling in the bottom rank insofar as error detection by both sets of state courtsis concerned, in
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addition to Virginia, are Cdifornia, Missouri, and Pennsylvania
. By contragt, in some states, close scrutiny a one state-review stage seems to compensate for less
exacting scrutiny at another. In Indianaand Tennessee, for example, rdatively low error-detection
rates on direct apped (the states are ranked 19" and 23, respectively, in terms of their reversal
rates a that stage) are partly offset by high error-detection rates on state post-conviction (where
the states are ranked 3 and 7", respectively). Georgia, Nebraska and Utah aso fit this pattern.
. Theinverse pattern—high direct apped, but low state post-conviction, error-detection rates—
characterizes states such as Kentucky and Oklahoma.
C. Rates of Serious Error Found on State Direct Appeal and State Post-Conviction
Table 6 and Figure 6 below display the combined rates of error detected in the two state-court

inspection phases.
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Table 6: State-by-State Comparisons of Rates of Error Detected
by All State Courts (State Direct Appeal and State Post-Conviction)

State Percent Reversed in State Courts, Overa l*
Nationd Composite 47%
1. Wyoming 78%
2. Mayland 7%
3. Missssppi 69%
4, North Carolina 65%
5. South Carolina 62%
6. Alabama 59%
7. Florida 58%
8. Kentucky 50%
8. Louisana 50%
8. Utah 50%
8. Oklahoma 50%
12. Indiana 49%
13. Arizona 48%
13. Montana 47%
15. Idaho 44%
16. Arkansas 43%
16. Georgia 43%
16. lllinois 43%
19. Tennessee 41%
20. Nebraska 38%
21. Nevada 35%
21. Texas 35%
23. Cdifornia 33%
24. Penngylvania 29%
25. Missouri 20%
26. Virginia 13%
Ddaware unknown
Washington unknown

*This column doesnot report the proportion of capita judgments actually reviewed in ate court that were reversed due to serious
error, because the post-conviction information needed to make thet caculation is not known. Instead, it reports the reversals known
to have occurred (despite the difficulty of collecting state post-conviction data) as a percentage of all of the capita judgments that
were available to be reviewed on ate direct gpped or state post-conviction (almost al of which were eventually reviewed on state
post-conviction but many of which were not finally reviewed (i.e., they were asyet undecided and awaiting find review) at thet
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stage at the end of the study period. The actud state court reversd rate thusis higher in most or dl instances. See infra Appendix
C, pp. C-1to C-2. Source DADP; Appendix C; DRCen
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Table 6 and Figure 6 reved the extent of serious error detected by State courts as awhole. The
results are remarkable:

. Even before any federal courts become involved, state courts across the country find
seriouserror in closeto half (at least 47%) of the capital judgmentsthat reach their two
checkpoints.

. State courtsfound capital error ratesof 40% or morein five-sixths of the death-penalty
states. They found serious error in 60% or more of the capital judgmentsin a fifth of
those states.

. A number of the states in the nation’s “death belt” (where most American death sentences are
imposed and the largest deeth rows exist) have some of the nation’s highest rates of serious capitd-
sentencing error—>hy the lights of the states' own elected judges. Florida at 58%; Alabama at
59%; South Carolinaat 62%; North Carolinaat 65%; Mississppi at 69%; and Maryland
at 77%.

. Asin other andyses, Virginiaisadiginct anomaly. Itscourts capital error-detection rate during
the study period was less than athird the nationd average, and 35% below the next nearest Sate,
Missouri—which itsdf has an error-detection rate 31% below the next lowest Sate, after which the

differences among states are small.
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D. Rates of Serious Error Found on Federal Habeas Review

Table 7 and Figure 7 below compare the rates of error detected on federa habeas corpus review
of death sentences in the 28 capitd-sentencing jurisdictions with at least one completed federd habeas
proceeding during the study period. As discussed above, virtudly dl capitd judgments reviewed on federd
habeas had previoudy been given two state court inspections. one on state direct gpped (at which 41% of
the judgments reviewed were thrown out) and a second on State post-conviction (after which, the state

courts together had thrown out 47% of the capital judgments they reviewed).
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Table 7: Percent of Capital Judgments Reviewed on Federal Habeas Corpus
in Which Reversible Error Was Found, 1973-1995

State Percent Reversed on Habeas Corpus

Nationd Composite 40
Kentucky* 100
Maryland* 100
Tennessee* 100
Cdifornia 80
Montana 75
Mississippi 71
|daho* 67
Georgia 65
Arizona 60
Indiana 50
Nevada 50
Oklahoma 50
Wyoming* 50
Arkansas 438
Alabama 45
Nebraska 43
lllinois 40
Pennsylvania 40
Horida 37
Utah* 33
Washington* 33
Louigana 27
Texas 26
North Carolina 18
Missouri 15
South Carolina 14
Virginia 6

Deaware* 0

* States with three or fewer completed federa habeas cases during the study period.
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Source HCDB
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Figure 7. Percent of Death Sentences Reversed on Federal
Habeas Review, 1873-85
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Although Table and Figure 7 include al 28 gtates, our narrative analys's here puts asde the sates
(indicated with an asterisk) with three or fewer federal habeas cases during the study period. Among the
20 capitd-sentencing states that had a substantid number of their capita judgments reviewed on federd
habeas during the study period:

. Federal courtsfound seriouserror'®in 40% of the capital judgmentsthey reviewed at this

third ingpection point.

. In two-fifths of the study states, federal courtsdetected error ratesof 50% or moreat this
third ingpection.
. Virginia is agan an anomdy in this andyss. The 6% error-detection rate among Virginia

capital habeas casesiswell under half that of the next lowest state (South Carolina at

14%), and is exactly 15% of the national average.'*

Table 7 and Figure 8 below reved an important fact about federd habeas review, which
undermines two frequent, but contradictory, criticisms of federd judges. According to one criticiam,
unelected federd judges tend to oppose the degth penalty, prompting them to overturn capitd judgments
whenever they can.™®* According to the opposed view, federa judges—especialy since appointees of
Presidents Reagan and Bush became a mgority in the mid-1980s—are ideologically “conservative’” and
prone to uphold state-imposed death sentences at every turn.*®? Our data suggest that federd judges are
more discerning and sengtive to context than ether view dams. Thus, the same judges on the same federd
circuit court often find very different rates of reversible error in capitd judgments they review depending
on the state of origin of the judgmentsin question. This suggests that factors specific to each Sates capitd

judgments have more of an effect of federd judges behavior in capita habeas cases than the judges
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ideologicd dispogtions. Table 8 and Figure 8 below compare the rates of error that 4 federd circuit courts

found in capitd judgments imposed by states subject to their jurisdiction during the study period.

Table 8: Error Rates, by Selected States, Found by Federal
Circuit Courts on Habeas Review, 1973-1995

Circuit % Capitd Judgments
State Reversed on Habeas
Fourth Circuit
North Carolina 18
South Carolina 15
Virginia 6
Ffth Circuit
Mississippi 71
Louisana 27
Texas 26
Eighth Circuit
Arkansas 48
Nebraska 43
Missouri 15
Eleventh Circuit
Georgia 65
Alabama 45
Forida 37

Source HCDB
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E. Rates of Serious Error Found by State Versus Federal Courts

Figures 9 and 10 below compare the rates a which state courtsin each of the study jurisdictions
found serious error in that state’ s capita judgments to the corresponding rates for federd courts. Figure 9
compares the rate of serious capita error that was found for each state by its courts on direct appeal to
that found by federa courts on habeas review.'*® Figure 10 makes a smilar comparison of the rate of
serious capitd error found for each tate by its courts on both State direct appea and sate post-conviction
review to the corresponding serious-error rate found by federal courts on habess™*

Figures 9 and 10 arrange the states by the extent of the difference between the rates of serious
capital error found on state versusfederal review. On the left Sde of each chart are states as to which
state courts found more serious capita error than federal courts. On the right Sde are states as to which
federal courts found more serious error than state courts. In between are states as to which state and

federa courts found similar rates of capitd error.
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Figure 10. Percent of Capital Judgments Reversed on State
Direct Appeal or State Post-Conviction and on Federal
Habeas, 1973-95

3

R

—— % Raversed an Faderal Habeas

—m— % Roversod an Slate Direct Appeal or Stabo Post-Conviction / V

=

-
e
~—a

Percent Reversed
o z
'l-.______
]
'\--.____‘_q-‘_‘-‘
-F--"-_.--r-.-

B

]
g}
N

LY

>

10

1111111111111111111111111

70



Especidly when we put to one side the (asterisked) states that had too few capita habeas reviews
to permit andysis, both charts reved a strong degree of smilarity between the rates of capitd-sentencing
error detected by state and federa courtsin each state (i.e.,, in how close together the two linesare). More
important isthe even stronger degree of smilarity between state and federal courts judgments
about the various state’scomparative rates of capital-sentencing error (i.e,, in how closdy each
ling s upward and downward ticks as it moves from one sate to the next are pardleled by the other line's
upward and downward ticks). What Figures 9 and 10" thus suggest is that state and federal courts
examining the same pools of capitd judgments generdly find—and react amilarly to—the same relative
levels of serious capita-sentencing error. In plain English: Wher e state courts find compar atively high,
low or averageratesof error in aparticular jurisdiction’s capital judgmentsreativeto error rates
found elsewhere, so do the federal courtsreviewing thesamejurisdiction’s capital cases. Figures
9 and 10 thus refute the notion that eected state judges as a group react differently to the possbility of
error in cgpital cases from the way that federal judgesreact asagroup. Infact state and federal judges
reactionsto capital error on both these messures of comparative amounts of error'® are very much
in sync.

That said, it isinteresting to condder the relatively smadl numbers of satesthat fall on the left and
the right edges of the chart where the State and federd error-detection lines diverge. In doing so, we focus
on Figure 10 (the more informative of the two charts'") and on the (non-asterisked) states with sufficient
numbers of federal habeas cases.

One interpretation of Figure 10 is that the courts of North Carolina, South Carolina, Louisiana,

Horida and Alabama—the gates on the left Sde of the chart—are doing the lion's share of error detection
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for capita judgments in those states, leaving sgnificantly less error to be detected by the relevant federd
courts. Alterndtively, the courts of those five states may have increased their levd of vigilance to compensate
for what they percaive (based, e.g., on past experience and (more probably) on information tranamitted by
lawyers) to be unusudly lax error-detection by the federa courts. Thislatter interpretation might explain the
North and South Carolina courts robust error-detection in capital cases. Both statesfal within the United
States Court of Appedls for the Fourth Circuit, which has by far the lowest capita-error detection rate of
any federd judicid dircuit in the country.'%®

The corresponding interpretation for Georgia, Montana and California—on theright sde of the
chart—is that federa courts have taken the lead error-detection role as to capital judgments from those
states to compensate for low state court error-detection.

The hypotheses offered in the preceding two paragraphs present important questions for future
research.

We conclude our discusson of Figure 10 by again noting a discrepancy between Virginiaand the
other states. Unlike dmogt every other sate (Missouri, again, and Texas are in an intermediate category)
Virginia s gate-review “square’ and its federd-review “circle’ areboth located at the very bottom of the
chart. In this respect, the Virginia courts may be contrasted to those of the other Satesin the Fourth Circuit,
which are discussed on pp. 51 and 65 above: unlike the courts of the neighboring dtates, there is no
evidence that Virginid s courts have tried to compensate for very low error detection by the Fourth Circuit.
Quite the contrary, Virginia courts have the lowest error-detection rates of the 28 study dtates. As a
consequence of smultaneoudy low state and federd error detection, the rate of error detected in Virginia

capitd judgmentsis both extremely, and unusudly, low.
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F. Overall Rates of Serious Error Found on State Direct Appeal, State Post-
Conviction, and Federal Habeas Corpus

Tables 9 and 10, and corresponding Figures 11 and 12, compare the various study states based
ontheir overall rates of serious capital-sentencing error (i.e., the rates of serious error found during
full state and federdl court review™®). Table 9 and Figure 11 consider only the first (State direct appedl) and
third (federal habess) review stages®® A more comprehensive pictureis provided by Table 10 and Figure
12, which include, in addition, what we know about the second, state post-conviction stage. For that
reason, we display and discuss Table 10 and Figure 12 here. Table 9 and Figure 11 arein Appendix E (pp.
E-5 and E-6).
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Table 10: Overall Error Rates, by State, 1973-1995
Including State Post-Conviction

State Overdl Error Rate, Including State Post-Conviction*
1. Kentucky* 100%
1. Maryland* 100%
1. Tennessee* 100%
4. Missssppi 91%
5. Wyoming* 89%
6. Cdifornia 87%
6. Montana 87%
8. ldaho 82%
9. Georgia 80%
10. Arizona 79%
11. Alabama 7%
12. Indiana 75%
12. Oklahoma 75%
14. FHorida 73%
15. North Carolina 71%
16. Arkansas 70%
17. Nevada 68%
18. South Carolina 67%
18. Utah* 67%
20. lllinois 66%
21. Nebraska 65%
22. Louisana 64%
23. Pennsylvania 57%
24. Texas 52%
25. Missouri 32%
26. Virginia 18%
Deaware* unknown
Washington* unknown

* States with three or fewer federal habeas cases.
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Sources: DADB; Appendix C; DRCen; HCDB
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Figure 12. Combined Error Rate on State Direct Appeal, State
Post-Conviction and Federal Habeas, 1973-95
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Table 10 and Figure 12 reved that:

For the study states asa whole, the overall rate of serious error was68% %

Overall error ratesvary enormously, from 18% in Virginia to 91% in Mississippi.?
All but two states (Virginia and Missouri) had overall error ratesof 52% or higher. All
but four states (those two, plus Texas and Pennsylvania) had overall error rates of 64%
or higher.

Put the other way around, only two states out of 26 produced capital judgments that
passed inspection for seriouserror morethan half thetime.

Numerous states, in all sections of the country—including Alabama, Arizona, California,
Georgia, Indiana, Mississppi, Montana and Oklahoma—had error rates of three-
quartersor more, with Mississippi’s being morethan 9 out of 10 (a successrate of less
than 1in 10).

As noted above, the Governor of lllinois cited evidence of high rates of serious error in Illinois
capita judgments, and particularly a spate of exonerations of innocent men released from deeth
row, as the reason for declaring a moratorium on executions there®®® This prompted other
policymakers, including the Governors of Florida and Texas, to suggest that actionsin lllinois are
not relevant esewhere, because high error rates are unique to 11linois®® In fact, the rate of error
detected by state and federal courts in Illinois capital sentences, 66% —while high in
absolute terms—is not at all unique. On the contrary, thelllinoiserror rateisvery closeto,

and a bit lower than, the national average of 68%.

As one would expect from our previous discussion, and as Figure 12 demondirates, Virginiaisa
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digtinct outlier here, fdling dmogt literaly “off the charts’ on the low sde of error detection.
Virginid soverdl rate of detected error is barely haf that of the next closest state (Missouri, which
itsdf is much lower than dl the other Sates), and bardy a quarter the nationd rate. In technica
terms, Virginiad s overdl-error detection rate is nearly 3 sandard deviations below the mean (2.88).
Figure 13 below plots (1) the combined state direct gpped and Sate post-conviction reversa raes,

(2) the federd habeas reversal rate, and (3) the overal error rate that is a composite of the other two.”®

Figure 13 illugtrates three points that (for the most part) we have discussed above:

. High overall error rates across most states.

. Similar state and federal patternsof error detection in most states, with some exceptions
where high state court error detection compensates for low federa court error detection (e.g.,
North and South Carolina state courts compensating for the federa Fourth Circuit), and vice versa
(e.g, the federd Ninth and Eleventh Circuits compensating for low state court error detection in
Cdiforniaand Georgia, respectively).

. Virginid soutlier status.
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G. Length of Time of Review
The multiple inspections needed to detect dl this error take time—a 23-year average of about 9
yearsif the outcomeis execution (with that figure risng to 10.6 yearsin the laiter third of the study period),

26 Figures 14-16 below provide a variety of

and 7.6 yearsif the outcome is reversal on habeas corpus.
perspectives on the length of time required to cleanse capital judgments of chronicdly high rates of error.
Figure 14%°" below compares states on the basis of how many years dapsed between each state's
first death sentence and its first non-consensua®®execution (not necessarily in the same case):
. In 16 (57%) of the 28 study states, it took (or will take®®) 15 or more yearsto get from
the state’ sfirst death sentenceto itsfirst execution following full review.
. In 71% of the statesit took 10 or moreyears.
Figure 15°° compares the 23 study states in which at least one execution (consensua or non-
consensual) took place between 1973 and 1995 based on the amount of time that elapsed, on average,
between the same prisoner’ s death sentence and execution. Subject to missing data, and the fact that the

211

table counts consensud executions, which causes it to understate the time needed for full review,” Figure

15 reved s that:

. In the vast majority of states, executionstook place on average 7 or more years after
death sentences during the study period.

. In over two-thirdsof the states, executionstook place an average of 9 or more years after

the death sentence was imposed.

80



Figure 14. Years from First Death Sentence
to First Nonconsensual Execution, 1973-2000
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Figure 13. Average Years from Death Sentence
to Execution, 1973-95
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Figure 16*? below compares states based on the proportion of their 1973-1995 desth sentences
that were awaiting direct review in 1995. Asis discussed above, this comparison provides arough measure
of the extent to which state direct appedl is a bottleneck in the inspection process*® Nationaly, 21% of
capital sentences imposed between 1973 and 1995—about 5-years-worth of death sentences—were
awaiting direct gpped in 1995:

. In over athird of the 28 states, 20% or more of dl post-Furman death sentences were backed
up a the state direct apped stage 23 years after Furman.

. In three of the nations most prolific capital-sentencing states, Texas, Pennsylvania and Cdifornia,
the 1995 log-jam of cases awaiting state direct apped contained (respectively) 27%, 27% and

47% of the stat€' s post-1972 cases. In Washington and Wyoming, the 1995 logjam contained 45

and 70% of the post-Furman cases.

. Of note, dthough the federd Ninth Circuit Court of Appedsis sometimes blamed for holding up
executions in the states within its jurisdiction, the three states in that circuit with the largest deeth
rows—Cadlifornia, Arizona and Washington—were dl in the top cohort of states as of 1995 in

terms of the proportion of cases bottled up in the state courts awaiting direct apped.
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Figure 16. Percentage of 1973-95 Death Sentences
Awaiting Direct Review as of 1995
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H. Capital-Sentencing and Execution Rates, and the Two Compared

This section compares states to each other based on (1) how many death sentences they impose
“per capita’ and (2) how many executions the carry out “per capita” We use three different per capita
measures—sentences and executions per 1,000 homicides, per 100,000 population, and per 1,000 prison
population.?™* The middle messureis particularly interesting, given the expectation that the number of desth
sentences each jurisdiction imposes and carries out would be responsive to the number of homicides
committed there. This section aso asks whether, as one would expect, states that undertake to capitdly
sentence more offenders per capita than other states also execute more people per capita

Figure 17 below compares states based on their death sentencing rates per 1,000 homicides, per
100,000 population and per 1,000 prisoners. Figure 18 below compares states based on their non-

consensual execution rates per the same three populations.

85



Sentencing Rate

Figure 17. Per Capita Death Sentencing Rates

" by State, 1973-95
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Execution Rate

Figure 18. Per Capita Non-Consensual Executions

-, by State, 1973-95

—m—Exacitions per 1,000 Homicides
" g —m—Executions per 100 000 Population

—s—Executions per 1000 Prson Population

2.0

1.5

V|

0.5 h".,-l\.
Tl

State

87



Figures 17 and 18 reved huge variaions among states in both thelr death-sentencing rates and their
execution rates measured per homicides and per population®®

. Measured againgt both populations, some death-sentencing states have death-sentencing
ratesthat are 10 timesthose in other death sentencing states.

. In Wyoming, for example, nearly 6% of al homicides result in a death sentence—over four times
the nationd average for death-sentencing states. In Maryland, less that sx-tenths of 1% of
homicides lead to a desth sentence.

. Nevada condemns nearly 11 people out of every 100,000—about three times the nationd average
for deeth-sentencing states. Washington State does 0 to less than 1 person out of every 100,000.

. Similar disparities characterize the execution rates in the various death-sentencing jurisdictions.

. The digparities among Sates in death sentences and executions per 1,000 homicides are particularly
interesting, revealing the abbsence of what one would expect to be a congstent relationship between
homicides and capital punishment.

Figures 19-21 below consder whether high (or low) death-sentencing rates (per homicide, per

population or per prisoners) trandate, as one would expect, into high (or low) execution rates.
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Death Sentences per 1,000 Homicides

Figure 19. Death Sentences and Executions
per 1,000 Homicides by State, 1973-95
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Figure 20. Death Sentences and Executions
per 100,000 Population by State, 1973-95
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Judging from figures 19-21, ther e isnorelationship between death-sentencing and execution
rates. When states are arranged in order of their death sentences per capita, the line representing their
executions per capita fluctuates wildly and randomly:

. |daho, Nevada, Arizonaand Oklahomarank 2", 3", 4™ and 6" (and range from 3 to 4 times
the nationd average) when it comes to how often homicides result in degth sentences. Those same
states, however, aretied for 239, tied for 24", 17", and 14™ among 28 states (near or well
below the nationd average) when it comes to how often homicides result in execution.

. On the other hand, Texas, Virginiaand Louisanarank 18", 22", and 25" in desth sentences per
homicide (ranging from dightly above, down to two-thirds, the national average) but 4™, 2d, and
7™ in executions per homicide (ranging from over twice to nearly four timesthe nationd average).*'

Thus, the three Sates mogt assodiated in the public' s mind with executions— Louisana, which was

the nation’s execution capital in the late 1980s?"” and Texas and Virginia which daimed that
ditinction in the 1990s**—did not attain that Status by sentencing disproportionately large
numbers of people to death row. Instead, they have done so by trandating bel ow-average death-
sentencing rates into above-average execution rates.

Figure 22 below asks arelated question: Are states that are most likely to punish homicides with

death dso most likely to trandate degth sentences into executions?
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Death Sentences par 1,000 Hemleldes

Figure 22. Per Capita Death Sentences and
Percent Death Sentences Carried Out, 1973-95
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Fgure 22 reveds no rdationship between degth sentencing and execution rates. Indeed, for nearly
haf the dates—L ouidana, Virginia, Missouri, and Texas (with comparatively low death-sentencing but high
death-sentences-carried-out rates) and Wyoming, Idaho, Nevada, Arizona, Oklahoma, Florida, Alabama,
and Missssppi (with comparatively high death sentencing rates but low degth-sentences-carried-out rates),
the relationship is the inverse: the more frequently states sentence killers to die, the less frequently they
execute them, and vice versa

Ovedl, therefore, it seems clear that a powerful digposition to sentence offenders to die does not
go hand in hand with a strong capecity to carry out the deeth sentences that are imposed. Figuring out why
thisis so isaquestion we will address in a subsequent report. Our andlysis o far, however, suggests one
place to look for the source of the discrepancy: the digribuingly high rates of capital-sentencing error that
we document above.

l. Demographic Factors

This section condders two other possible explanations for the frequency with which states sentence
individuds to die, and the frequency with which they carry out the capitd sentences they impose. Thefirst
is violent crime—measured by each state' s homicide rate per 100,000 population.”*® The second is race—
based on the proportion of each state’'s popul ation that is non-white.?°

Figures 23 and 24 below congder the reationship between homicide rates per 100,000 population

and, respectively, capita-sentencing and execution rates.
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If thereisany rdationship at dl between homicide and capitd-sentencing rates (a matter requiring
more sophigticated analyss), Figure 23 suggests that it is wesk and inverse. Figure 24 asks whether
variations in rates of serious crime, as measured by homicides per 100,000 population, can explan
variations in execution rates, or vice versa. Figure 24's decisve answer is that there is no such rdaionship
between a stat€' s serious crime rate and its willingness or capacity to execute its citizens.

Turning to the issue of race, Figure 25 below compares capitd-sentencing states relative death-
sentencing rates (per 1,000 homicide) to their percent nonwhite population.

Surprisingly, perhaps, this chart suggests that proportionately larger minority populations are
associated with somewhat lower death-sentencing rates, and vice versa. Figure 25 aso reved s the sharp
variaion among capitd-sentencing dates in terms of the proportion of their populations that are nonwhite,
ranging from 5% in ldaho (which, incidently, has a very high deeth sentencing rate per homicide) to 37%
in Missssppi (where the death-sentencing rate per homicideis rdlatively low).

Figure 26 below condders whether race influences execution, as opposed to death-sentencing,
rates. Here, the rdationship is wesaker than in Figure 25, and runs in the opposite direction: Although Sates
with larger proportions of racia minorities tend to capitaly sentence less often than dtates with
proportionately smdler minority populations, those same states tend to carry out relatively more of the

death sentences they impose.
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Figure 25. Per Capita Death Sentencing Rate
and Percent Non-White Population
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Figure 26. Percent of Death Sentences Carried Qut

and Non-White Population
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J. Court Factors

Here, we consder whether differences among states judicid systems account for the marked
variability in their capital-case error rates, death-sentencing rates, and execution rates. Relevant, relidble,
and comparable state-court contextua data are difficult to obtain. For purposes of this initia report, we
have developed three comparative measures. “political pressure’ (the extent to which state sentencing and
appdlate judges are subject to electoral discipline for actions they take as judges’®), judicia workloads
(which we measure by comparing the various states’ crimind court casdloads per 1,000 persons during the
relevant period) and judicid resources (comparing the dollars the respective states spent on their courts per

222

capita during the relevant period).”“ The details of each of these measures are described at pp. 44-45
above.”

Figure 27 and Figure 28 below congder the impact of political pressure on, respectively, desath-
sentencing and execution (more specifically, death-sentences-carried-out) rates. Because error rates and

the rates a which death sentences are carried out are 0 highly corrdated (see Figure 1, suprap. 11), the

latter chart is dso arough measure of the relationship between politica pressure and capitd error rates.
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Indes of Palitical Pressure

Figure 27. Political Pressure and
Death Sentencing Rate, 1973-85
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Index of Political Pregsure

Figure 28. Pelitical Pressure and Percent of
Death Sentences Carrled Out, 1973-95
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Fgures 27 and 28 reved acurious and potentidly sgnificant pattern: In generd, the more dectord
pressure astate’ s judges are under, the higher the state' s death-sentencing rate, but thelower the rate at
which it carries out its death sentences. Assuming a causa relationship, this suggests that political pressure
tends to impel judges—or to create an environment in which prosecutors and jurors are impelled—to
impose death sentences, but then tends to interfere with the state's capacity to carry out the death
sentences that are imposed.

Whether it is far to infer a causa reationship here and, if so, what might account for that
relationship isaquestion for further research. One hypothesisis suggested by possible rdationships between
high deeth-sentencing rates and high error rates, and between the latter and low execution rates. Public

224

opinion may place a premium on obtaining death sentences™” If o, adesire to curry favor with voters may
lead eected prosecutors and judges to cut cornersin an effort to secure that premium— smultaneoudy
causing death-sentencing rates, and error rates, to increase. In that event, high rates of reversible error
would explan why high politica-pressure dates, after imposing o disproportionately many death
sentences—making SO many errors in the process—end up carrying out so disproportionately few of thar
death sentences. These are questions for further research.

Figures 29 and 30 below relae, respectively, Sates death-sentencing rates, and the rates a which

they carry out death sentences, to their per capita court expenditures.
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Per Capita Spending on Courts

Figure 29. Per Capita Spending on Courts and Per Capita Death
Sentencing Rates, 1973-95
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Fer Capita Spending
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Figure 30. Per Capita Spending on Courts and Percent of Death
Sentences Carried Out, 1973-95
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With some exceptions, Figure 29 appears to indicate that comparatively high expenditures on
courts are associated with relatively high death-sentencing rates. It is difficult to know what to make of this
relationship, especiadly because capitd cases are themsdves costly and thus may partly account for high
expenditures. It may be, however, that states whose courts have substantial amounts of resources are more
capable of handling capital cases—and thus do so more often—than states with less well-funded courts.

As was the case when we looked at capitd punishment and politica pressure, the relaionship
between capital punishment and spending reverses when we move from analyzing death sentencing rates
to rates of death sentences carried out: Figure 29 shows adirect relaionship between court expenditures
and deeth sentencing (the higher the oneis, the higher the other tends to be); by contrast, Figure 30 shows
aweak inverse reationship between court expenditures and death sentences carried out—as states
gpending on their courts increases, the proportion of the death sentences imposed that are carried out tends
to decrease. The cause of that rlaionship (if any exists) isunclear. If, however, it were the case that the
processing of deeth casesisitsdf respongble for sgnificantly driving up court expenditures, then Figures
29 and 30 might suggest that spending relaivey large sums to secure rdatively large numbers of degth
sentences has little pay off—and, indeed, is counterproductive—when it comesto securing executions.
If 50, the policy dternative of spending less by securing fewer desth sentences”™—each of which, however,
ismore likely to be carried out—would be indicated.

Figures 31 and 32 below consder the relationship between state court case oads and, respectively,

death sentencing rates and the rate of death sentences carried out.
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Figure 31. State Court Caseloads
and Death Sentencing Rates per 1,000 Homicides
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Caseloads per 1,000 Population

Figure 32. State Court Caseloads and Percent of Death Sentences
Carrled Out, 1973-95
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Judging from Figure 31, thereis no relationship between how many cases per capita Sate courts
handle and the rate a which those courts impose death sentences. Figure 32 does, however, suggest a
weak relationship between court casaloads and death sentences carried out: As per capita casa oads drop,
the rate of deeth sentences carried out also tends to drop. One might hypothesize that states with smaller
courts (ones with lower casdoads) are more likely to generate serioudy flawed degth sentences @ the trial
leve, thus depressing the rate a which their desth sentences are carried out. Alternatively, Sate appellate
courts with lower casdoads may be superior error detectors thus (given high error rates across dl sates)
accounting for lower rates of executions—or, in this scenario, lower rates of flawed executions. Further

research is cdled for.

IX. Federal Circuit Court and Regional Comparisons

Appendix B contains report cards for the nine federd judicid circuits that conducted federd habeas
corpus review of state death sentences during the 1973-1995 study period.”® Those circuits reviewed
between 2 (Sixth Circuit) and 215 (Eleventh Circuit) death sentencesin that period

Referring to these tables as Federal Circuit report cardsis a times mideading, because much of
the information in them congiders results generated by state courtsor other state actorsin the states (noted
at the top of on each report card) that are grouped in that circuit. For purposes of the latter sorts of
information, these are actudly regional report cards, which aggregete the results of actions by avariety of
state actors in multiple Sates in particular ssgments of the nation. Only the three items faling within the
“Federd Habeas Corpus’ category of each report (which we have marked with a number sign (#)) report

the results of actions exclusively by the federal courts in the rlevant circuit. An additional six rows of
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information (which we mark with aplus sgn (+)) report on a mixture of actions by the rdevant Sate courts
and the federd courtsin the circuit.
In this section, we focus on information generated ether by the federd courts done, or by themin
conjunction with state courts.
Table 25 displays the rates of error detected on federa habeas review and overdl (state and
federd review) by circuit. Figure 33 below compares the circuits error detection rates on habesas.
Table 25: Error Rates Detected on Habeas Review

and Overall (State Direct Appeal and Federal Review Combined)
by Federal Circuit/Multi-State Regions

Circuit Number Re- Number Re- Error Rate Found | Overdl Error

viewed on Habeas | versed on Habeas on Habeas Rate (Region)
Sixth 2 2 100% 100%
Ninth 34 21 62% 78%*
Eleventh 215 108 50% 7%
Tenth 17 8 47% 74%
Seventh 14 6 43% 68%
Fourth 52 8 15% 62%
Fifth 200 63 32% 61%
Third 7 2 29% 955%*
Eighth 58 19 33% 54%
National 599 237 40% 68%
Composite

* Does not include state post-conviction information for Washington (Sth Cir.) or Delaware (3d Cir.)
Source: HCDB; DADB; Appendix C; DPCen
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Table 25 and Figure 33 reved that:

During the 23-year study period, 7 of the 9 federal death-penalty cir cuit courts (including the
three circuits with the most cases) found serious error in a third or more of the death
sentencesthey reviewed a thefind (federd habeas) ingpection sage— notwithgtanding thet two
state court inspections had aready occurred.

Over half the circuits detected error 40% or more of thetime.

The Eleventh Circuit—the nation’s most active capital reviewing federal court (with
jurisdiction over Alabama, FHorida and Georgia capitd judgments)—detected error in 50% of
the death sentencesit reviewed.

Even after excluding the Sixth Circuit (which only reviewed two capitd judgments), there is much
wider variation among the rates of serious error detected by the circuits on federal habeas review
alone (ranging from 15% to 62%) than the rates of error detected overdl by a combination of
state and federal courts (which only range from 54% to 78%). Thisindicates, aswe have dready
suggested,? that state and federal court review may somewhat compensate for each other, tending
to moderate variations that occur when the results of only state court or federa court inspection is
considered.

Although there is substantia variation among circuits, there a so—as we dready have noted (see
Table 8 and Figure 8, supra pp. 60, 61)—is substantia variation in federa habeas error detection
within drcuits. The Ffth Circuit, for example, finds error in 71% of the Missssppi death sentences
it reviews but only 26% of the Texas degth sentencesiit reviews—suggesting that moreis at issue

in determining error detection rates than afedera court’s uniform disposition with regard to error
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affecting capita sentences.

Asdid Figure 8 (p. 61) above, Table 25 and Figure 33 identify the Fourth Circuit—with juridiction
over Virginia, North Carolina, South Carolina and Maryland—as an outlier on the low end of federa
habeas corpus error detection. The Fourth Circuit finds error only haf as often as the next lowest circuit
and just under athird as often as do the other circuits as awhole minus the Fourth. 2 Interestingly, though,
aswe dready have noted (pp. 51, 65-66 above), state courtsin three of the four states within the Fourth
Circuit—all those save the Virginia courts”—largely compensate for the Fourth Circuit’'s low error
detection rate with unusualy high direct apped and state post-conviction error detection rates of their own.
Thus, dthough the Fourth Circuit isway below the other circuitsin error detection on habeas, when state
and federa error detection are combined, the overdl rate of error detected in the Fourth Circuit region
(62%) is higher than the overdl rate of error detected in three other regions (the Fifth, Third and Eighth
Circuit) and not much lower than the nationd average (68%). If Virginia (whose Supreme Court rarely
detects error) is excluded, the overdl error rate for capita judgments from the other three Sates in the
Fourth Circuit region rises to 76%, sSgnificantly above the nationd average. The “double whammy” effect
noted earlier (p. 66) of digtinctly lower error detection rates at the checkpoints operated both by the
Virginia Supreme Court and by the U.S. Court of Appedls for the Fourth Circuit thusis a unique fegture
of Virginia capita judgments®>

In congdering whether Virginia capitd judgments are subgtantidly less error prone than dl others
in the nation or, on the other hand, whether laxer error detection takes place there, the death-sentencing
dates that surround Virginiaand lie within its same federd judicid crcuit—Maryland, North Carolinaand

South Carolina—may be trested as partid “natural controls”?*! Insofar as philosophica, cultural or
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higtorica factors—which probably do not vary much between Virginia and its neighbors—are thought to
be the main influences on the amount of expected error in capita judgments, the fact that high capitd error
rates are consstently found in states bordering Virginia casts doubt on the hypothesis that Virginia capital
sentences are starkly less error-prone. For this andydsto show convincingly that Virginia courts are laxer
detectors of serious capitd error than courts in the surrounding dates, there would have to be an
explanation for that difference among presumably smilar gates. One such explanation isthe unusud extent
to which the Virginia courts limit review of capitd judgments. (1) enforcing the region’s (and nation’'s)
srictest procedurad default doctrine (the rule permitting even egregious error to be ignored on apped if it
was not objected to at trid); (2) often gppointing substandard trid attorneys to represent the indigents who
make up 97% of the sate€' s deeth row, thusincreasing the probability that necessary objectionswill not be
mede a trid, and thus that gopelate review will be cut off; (3) goplying avery drict test for reverang capita
judgments based on incompetent lawyering (until the Supreme Court overturned Virginia stest earlier this
year™?; (4) limiting defendants’ ability to petition for anew tria based on innocence to a 21-day period
following conviction, the shortest such time-frame in the region (and nation); and (5) falling to provide legd
assigance to indigent (meaning nearly dl) capitd prisoners or fundsfor it a the state post-conviction phase,
thus limiting the capacity of that second ingpection (which has proved so important in Maryland, North
Carolina, and South Caroling) to detect and correct serious error.”® These questions bear further study.
We dose this section with acircuit comparison documenting the actions of state official s within the states
that are regiondly grouped in the respective circuits. Figure 34 compares the circuits based on thelr
component states' death sentencing rates (death sentences per 100,000 population) and execution rates

(non-consensua executions®™* per 100,000 population) >
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Like their state counterparts,* the regiona comparisons in Figure 34 show that rdlatively high
death-sentencing rates often go hand in hand with relaively low execution rates, and vice versa. For
example
. Alabama, FHoridaand Georgia (the dates in the Eleventh Circuit region) impose nearly 60% more

death sentences per capitathan Louisana, Mississppi, and Texas (the Sates in the Fifth Circuit

region), but carry out 60% fewer executions.

. The gtates in the Eleventh Circuit (Alabama, Horidaand Georgia) likewise sentence nearly three
times as many people to death as Arkansas, Missouri, and Nebraska (in the Eighth Circuit region),
but the two regions execution rates are very smilar.

Aswe dready have suggested, the impulse to make frequent use of death sentences does not trandateinto,

and may even interfere in some way with, the capacity to do so reliably enough to permit death sentences

to pass judicia inspection for serious error and be carried out.

X.  Conclusion: A Broken System; the Need for Resear ch into Causes

Over the course of the 23-year study period, a large majority of death sentences subjected
to judicial ingpection nationally and in nearly all death-sentencing states were found to be
serioudly flawed and wer e rever sed by the courts. The60% and 70% rates of seriouserror that
have existed nationally and in the vast majority of states have obliged courts to provide, and have
obliged taxpayers to foot the bill for, a elabor ate and lengthy judicial inspection process—one that,
even 0, dmodt inevitably mugt fail to catch and correct some amount of the error that has flooded

the system. Asan inevitable result of so many serious errors and the multi-tiered process needed to catch
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them, it has taken nearly a decade—more recently, it has taken over a decade—for the small
number of death sentencesthat passingpection to be carried out.

Very few death sentences succeed, and it takes yearsto cull out the majority of failures.

So far we have used the rate of serious error detected by state and federd courts as the measure
of the success or failure of our capitd punishment system. But there is another important measure that bears
consderation. Presumably, the most immediate god of a system of capitd punishment is the execution of
capita sentences. In this light, the most obvious measure of the *success’ of our death pendty sysem—
indeed, the mogt obvious measure of the system’s sheer rationality—isits capacity to trandate the
death sentencesit imposesinto executions.

By thismeasure, the capital punishment system revealed by our 23-year study isnot a
success, and is not even minimally rational. Figure 35 below plots the proportion of the death
sentences imposed a some point during the 23-year study period that had been carried out by the end of

that period—comparing the 28-state cohort of capital-sentencing jurisdictions and the national average.’
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AsFigure 35 reveds

. Nationally, during the study period, the proportion of death sentences actually carried out
was a meager 5.4%, onein nineteen.

. Given high error rates, and the painstaking review needed to catch it, well over half of all
American death-sentencing states that have been in the business the longest failed to
carry out 95% or more of their death sentences. Nearly half failed to convert more than
1in 30 death sentences into executions. Three-quarters carried out fewer than 7% of their
death sentences. The vast mgjority (86%) carried out 15% or fewer.

. Only 1 state, Virginia, managed to carry out morethat a quarter of the death sentences
it imposed over the 23-year study period—and there is serious question whether it did so only

by dint of inferior error detection.?*®

* % * % %

Through a variety of measures, our 23 years worth of findings reved a capital punishment
system collapsing under the weight of its own mistakes. In so doing, they pose three principal
guestions (and ahost of subsidiary ones) that will be the subject of a second report later thisyear:

. What has remained the same, and what has changed, since 1995? By dl indications examined
here, the error-proneness and irrationality documented by our study of thousands of cases
reviewed by hundreds of state and federal judges, in three separ ate review processes, in
34 states across the nation over the course of nearly a quarter century has not somehow

evaporated in the succeeding four years?* In none of those four years, for example, asin none of
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the preceding 23, has the nation managed to execute even 3% of its desth row inmates—and in
1996 and 1998, it executed fewer than 2% (about the same proportion asit had executed in, e.g.,

1984, 1987, 1993 and 1995).2*° Indeed, if the recent findings of avariety of mediainvestigations
across the nation are any indication, error rates and the consequent confounding of the deeth
pendlty system may be getting worse®** In this regard, we hope to explore whether the surge of
dtate and federal court reversdsin the last study year (1995) was a harbinger,?*? and any other
patterns that may appear.

What accounts for the generally high rates of serious error that Sate and federal courts have
detected in American capital judgments? In this Report, we have briefly examined the types of
errors that predominate (incompetent lawyering and prosecutorial misconduct leading the way**):;
identified differences among the respective dates and federal courts—for example,

disproportionately low error-detection by the Virginia courts and the U.S. Court of Appeasfor the
Fourth Circuit; noted the relaionship between high error rates and low execution rates (especidly
rates of death sentences carried out); discovered some potentialy suggestive evidence that low
execution rates (especidly, low rates of death sentences carried out) are associated with high
death-sentencing rates, and considered the effect on desth-sentencing and execution rates of (1)

some demographic factors (finding that homicide rates seem to have no effect on death-sentencing
and execution rates, and that the Sze of nonwhite populations may be inversely related to death-

sentencing rates but directly related to execution rates) and (2) judicid-contextud factors (finding
that politica pressure on gate judges and that state expenditures on courts may be postively

correlated with death-sentencing rates but negatively corrdated with the rate a which deeth
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sentences are carried out). These analyses represent our first steps towards the main goa or our
next research phase: 1dentifying the causes of the huge amounts of serious error infecting American
capita convictions and sentences.

What policy responses are called for? In advance of these additiond efforts to explore the causes
of our capitd system’s error-proneness and irrationdity, we have the least to say here about the
policy implications of our findings. That, however, will be athird important focus of our next phase

of research.

121



Endnotes

*. An abridged version of this Report will be published in the Texas Law Review, October 2000.

1. See, eg., Rethinking the Death Penalty, ABC News Nightline, May 22, 2000
<http://abcnews.go.com/onair/nightline/transcripts/nl000522_trans.html> (“[A] lot of places are rethinking the
death penalty. Last week in New Hampshire, the state Legislature voted to abolish capital punishment, although
the governor there vetoed the measure. And around the country, people are asking new questions about
overzealous prosecutors, incompetent defense lawyers, and . . . DNA testing, which has cleared some people on
death row. Nightling[] . . . reports on an old issue, which is the focus of a whole new debate.”); Jonathan Alter
& Mark Miller, A Life or Death Gamble: A New Debate About the Fairness of a Death Sentence, Newsweek,
May 29, 2000 <http://newsweek.com/nw -srv/printed/us/na/a20098- 2000may21.htm> (noting “a new debate
about the fairness of the death penalty”).

2. See, eg., Ofra Bikel, The Case for Innocence, Frontline, PBS, Jan. 11, 2000
<http://www.pbs.org/wgbh/pages/frontline/shows/case/etc/script.ntml>; Barry Scheck, Peter Neufeld & Jm
Dwyer Actua Innocence: Five Days to Execution and Other Dispatches from the Wrongly Convicted (2000).

3. Seg eg., Paul Duggan, Rising Number of Executions Welcomed, Decried, Washington Post, Dec. 13, 2000,
at A3, available in 1999 WL 30308153; Abraham McLaughlin, 98 Executions in '99 Reignite a Capital Debate,
Christian Science Monitor, Dec. 27, 1999, at 1, available in 1999 WL 5384560.

4. From 1984 to 1991, an average of about 15 men and women were executed each year in the United States.
The average rose to about 30 a year between 1992 and 1994, to about 60 in the next four years, and to 98 (the
most in asingle year since 1951) in 1999. See Linda Greenhouse, Death Penalty Gets Attention of High Court,
N.Y. Times, Oct. 30, 1999, at Al (“[T]here were 82 executions in the first 10 months of [1999], a pace
unequaled since the early 1950's.”); NAACP Lega Defense and Educational Fund, Death Row U.S.A., Spring
2000, at 8 [hereinafter, Death Row U.S.A.]. Notably, however, two states, Texas and Virginia, have accounted
for half the executions in the United States during the last 15 years. Seeid. at 11-22; Frank Green, Virginia Bucks
Death Row Flow, Richmond Times-Dispatch, March 13, 2000; infra note 218. In contrast, several other states
with large death row populations—California, Ohio, Pennsylvania, Mississippi and Tennessee, for example—rarely
execute more than one person in any year. See Death Row U.S.A., supra at 11-22. Moreover, since 1976, the
number executed annually in the United States has never exceeded three percent of the nation’s death row
population, and stayed continuously within the one-half to two percent range from 1984 to 1998. See infra Table
2, Appendix E, at E-3. The likelihood that any death row prisoner will be executed has been, and remains, low.

5. See Ddia Sussman, Split Decison on Death Penaltyy, ABCNEWS.com. Jan 10, 2000
<http://abcnews.go.com/sectiong/politics/dailynews/pol100019.html> (reporting that in an ABCNews.com poll,
64% of Americans say they support the death penalty for people convicted of murder); Frank Newport, Support
for Death Penalty Drops to Lowest Level in 19 Years, Although Sill High at 66%, Gallup News Service, Feb.
24, 2000 <http://www.gallup.com/poll/rel eases/pr000224.asp>. See also David Frum, The Justice Americans
Demand, N.Y. Times, Feb. 4, 2000, at A29, available in LEXIS, News Library, NYT File (questioning the
democratic legitimacy of a moratorium on executions in light of broad popular support for the penalty); Frank
Green, Falwell Opposes a Moratorium, Richmond Times-Dispatch, Apr. 11, 2000, at B4, available in 2000 WL
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5035053 (reporting Rev. Jerry Falwell’s disagreement with other conservative evangelica Protestant figures who
have called for a moratorium, and Falwell’s call for expedited executions); Eugene H. Methvin, Death Penalty
Is Fairer than Ever, Wall St. J., May 10, 2000, at A26, available in 2000WL-WSJ 3028765 (arguing that lengthy
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Support Plunges to 30-year Low, Houston Chron., Mar. 15, 1998, at A1l (nationally, opposition to the death
penalty grew from 7 percent in 1994 to 26 percent in 1998; in Texas, “ support for the death penalty has slipped
to its lowest point in more than three decades’) and Editoria, A Moratorium on Killing, St. Louis Post Dispatch,
Dec. 26, 1999, at B2, available in 1999 WO 3062342 (“ Could this [rise in opposition to the pendty] be a start of
ashift in public opinion . . .?").

For statewide trends in public opinion, see Kathy Barret Carter, 63% of Jerseyans Favor Death
Penalty—But Support Drops 9% Since ‘94 Polls Show, Star-Ledger (Newark), Oct. 10, 1999, at 25; Death
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to choose between death or life without parole as the appropriate punishment for murder: 49% chose death and
47% chose life without parole); Eric Zorn, Prosecutors Deaf to Outcry Against Death Penalty, Chi. Trib., Mar.
7, 2000, at 1, available in 2000 WL 3623214 (showing a 15-point drop in support for the death penalty—from
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sentencing states) offer life without parole as a sentencing option. See Editorid, Rising Doubts on Death Penalty,
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House Pand Set to Consider Moratorium on Executions, Chicago Daily L. Bull. Jan. 26, 2000, at 3, available in
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13.  See Moratorium Now! (visited May 16, 2000) <http://www.quixote.org/ej>. See also Benjamin
WallaceWdls, Sates Follow Illinois Lead on Death Penalty, Boston Globe, Feb. 9, 2000, at A3, available in
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[End notes 14 and 15 are omitted]
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Representatives voted to abolish the death penalty); Robert Anthony Phillips, N.H. Considers Abolishing Unused
Death Penalty <http://www.APBnews.com> (Mar. 10, 2000); Rethinking the Death Penalty (Nightline), supra
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17. See Brad Cain, Two Oregon Titans Want Death Penalty Ended, The Columbian, Apr. 7, 2000, a B5
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states “have established minimum standards for defense attorneys in capital cases,” which typically “require that
at least two attorneys be appointed in capital cases and that they have a certain number of years of experience
in trying crimina matters”).
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21. Inan opinion column discussing a recently published book, see Scheck, Neufeld & Dwyer, supra note 2,
George Will concluded:

You could fill abook with . . . hair-curling true stories of blighted lives and justice traduced [as a result
of the capita conviction of innocent defendants]. Three authors have filled one. It should change the
argument about capital punishment and other aspects of the criminal justice system. Conservatives,
especidly, should draw this lesson from the book: Capital punishment, like the rest of the criminal justice
system, is a government program, so skepticism isin order.

George F. Will, Innocent On Death Row, Wash. Post, Apr. 6, 2000, at A23, available in 2000 WL 2295245.

22. See Brooke A. Masters, Pat Robertson Urges Moratorium On U.S. Executions, Wash. Post, Apr. 8, 2000,
at Al, available in 2000 WL 2295691 (quoting Robertson’ s statement that “a moratorium would be appropriate’);
Meet the Press (NBC television broadcast, May 7, 2000) (interviewing Rev. Pat Robertson, who explained his
simultaneous support for the death penalty and for a moratorium on executions); Robertson Backs ,Moratorium,
Says Death Penalty Used Unfairly, Chi. Trib. Apr. 8, 2000, at N12, available in 2000 WL 3654070.

23. Seethe views expressed by Fallwell, Frum and Methvin, supra note 5 and accompanying text.
24. Seethe views expressed by Robertson, Will and others, supra notes 20-22 and accompanying text.
25. Kroall, supra note 20.

26. Much of the information reported here is contained in ten data bases. The authors generated four of those
data bases; the other six were generated at least in part by others.

The first (electronically stored) data base the authors generated—referred to herein as “DADB”—
contains information on al 4,578 state capital direct appeals that were finally decided between 1993 and 1995.
To be “finally decided” within that time period, the highest state court with jurisdiction to review capital judgments
in the relevant state must have taken one of two actions during the study period: (1) affirmed the capital judgment,
or (2) overturned the capital judgment (either the conviction or sentence) on one or more grounds. See also infra
pp. 25-26. (Capital judgments are overturned on direct appea only on the basis of “serious error,” as defined infra
note 33; infra p.5 & nn.42, 43.) If one of those two actions occurred prior to or during 1995, and the United
States Supreme Court thereafter denied certiorari review, the case isincluded in the study, because the Supreme
Court’s action did not affect the finality of the state decision. If the Supreme Court instead granted certiorari in
a case but did not decide the case before or during 1995, the case is omitted from the study because the Supreme
Court’s action withdrew the finality of the decision. DADB contains: the sentencing state; the year; outcome;
citation; and subsequent judicial history (rehearing, certiorari) of the decision finaly resolving the appedl; and
information about the basis for reversal of the capital judgment under review, if areversal occurred.

The second (electronically stored) data base that the authors generated—referred to herein as “HCDB”
—contains information on dl 599 initid (i.e., nonsuccessive) capita federal habeas corpus cases that were finaly
decided between 1993 and 1995. To be “finaly decided” within that time period, al of the following events must
have occurred in the case within the study period: (1) a United States District Court must have (a) denied habeas
corpus relief, thereby approving the capital judgment, or (b) granted habeas corpus relief from the capita
judgment (either the conviction or sentence) on one or more grounds; (2) if an appea wastimely filed, a United
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State Court of Appeals must have taken or approved action (1)(a) or (1)(b); and (3) if certiorari review was timely
filed, the United States Supreme Court must have either (a) denied review or (b) granted review and taken or
approved action (1)(a) or (1)(b). See also infra p.24. (Federal habeas relief from capital judgments is granted
only on the basis of “serious error,” as defined infra notes 33, 38; infra p.5 & nn.42, 43.) HCDB contains: the
sentencing state; the timing of the habeas petition and its adjudication at the various stages; the outcome at the
various stages; information about the petitioner, lawyers, judges, courts, victim, offense; the aggravating and
mitigating circumstances found at trial; procedures used during the habeas review process; and the asserted and
the judicially accepted bases for and defenses to habeas relief from the capital judgment was under review.

The third data set generated by the authorsis laid out in full in Appendix C to this Report. It contains
an incomplete list of the capital cases in which state post-conviction relief was granted between 1973 and April
2000, and provides available information about citations or other identifying information, the basis for the grant
of relief, the outcome on retrial, and timing. A full description of that data set and of the manner in which it was
gathered, and its limitations, is set out infra Appendix C, pp. C-1to C-2.

Our fourth and final author-generated data base, PolPres, collects information about the constitutional
and statutory law governing the selection and retention of judges in each of the 28 capital-sentencing states that
we study. It includes information on method of selection and retention of judges, length of judicia terms,
frequency of judicial elections, and types of judicial elections (e.g., selection, retention and recall elections).

The first of the data bases relied upon here that was generated at least in part by others —referred to
herein as “DRCen”—is a compilation of the information used to produce the NAACP Legal Defense Fund's
guarterly death row census, Death Row U.S.A., supranote 4. This data base has the name of al individuals who
were on a state death row between 1973 and 1995, the state where their death sentence was imposed, and the
sentencing year. Death Row U.S.A. is aso our source of information about executions: when and where they
occurred and whether they were consensual or non-consensual, as described infra notes 31, 208; infra p.32 &
n.140.

Three additional data sources used here contain information collected by the United States
Government.“USCen” is a compilation of information collected by the United States Census Bureau. In order to
estimate the racial composition of each state and circuit (region) in our study, we used Unpublished Census data
PE-19 1970-79 and three Census Bureau publications. State Estimates by Age, Sex, and Race; Estimates of the
Population of States by Age, Sex, Race and Hispanic Origin: 1981 to 1989; and Estimates of the Population of
State by Age, Sex, Race and Hispanic Origin: 1990 to 1998. (Figures for 1980 were estimated by averaging 1979
and 1981). “UCRDB?" is a compilation of information reported in U.S. Dep’t of Justice, FBI Uniform Crime
Reporting Program Data [United States]: County Level Arrest and Offense Data, for the years 1973 through 1996.
“PrisCen” is a compilation of information collected by the Bureau of Justice Statistics and reported in the
Sourcebook of Criminal Justice Statistics for the years 1977 through 1996.

Our penultimate data base—CtCal. d—has information for each state in our 28-jurisdiction cohort about
the state's average annual criminal case filings per 1,000 persons in the population for years 1985-1994. These
data, and the underlying case load measure, are taken from Inter-University Consortium for Political and Social
Research, State Court Statistics 1985-1994 (ICPSR 9266, 1995). Our find data base—CtExpen—has information
for each of the same 28 states on its average annual court-related expenditures for fiscal years 1982-1992. These
data, and the underlying measure, are taken from Expenditure and Employment Data for the Criminal Justice
System 1992 (ICPSR 6579, 1993).

27. 408 U.S. 238 (1972).
28. Although the Justice Department collects aggregate data on capital cases by state, its data (1) have only 37

variables, (2) contain no case- or event-specific information, (3) are derived from reports by prison officials who
lack information about some individuals under sentence of death who are incarcerated in local jails or for some
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other reason are not physically located on death row, and (4) are derived from answers to questions about
outcomes that (a) do not distinguish between state and federal court reversals, and (b) provide no information
on the reason for a reversal. See, e.g., U.S. Dep't of Justice Bureau of Justice Statistics, Capital Punishment
1998, at 1 <http://www.ojp.usdoj.gov/bjs/pub/pdf/cp98.pdf> (Dec. 1999; NCJ 179012) (supporting
documentation is available on line) [hereinafter, BJS 1998 Report]. Likewise, athough the NAACP Lega Defense
Fund’s quarterly death row census, see Death Row U.S.A., supra note 4, lists inmates on death row, it provides
very little information about each. See infra note 123 (discussing these and other limitations of the data in Death
Row U.S.A)).

29. We are now conducting complex multivariate statistical analyses to identify potential causes of those results.
We will report on those analyses later in the year.

30. Our study considers only state, not federal, death sentences.

31. DRCen; Death Row U.S.A., supra note 4, at 8-22. The figure in the text refers to all executions during the
study period. For the reasons discussed infra pp.32, 41, it often is sensible to consider only the executions that
were “non-consensual,” meaning that the prisoner availed himself of the full review process before he was
executed. The number of non-consensua executions between 1973 and 1995 was 273, or 4.7% of the total
number of death sentences.

32. DRCen; DADB. The state direct appellate process is described infra pp. 18-19.

33. DADB. In calculating error rates, we count only errors that result in reversal of a capital conviction or
sentence. To do so, the error must be “serious’ in three respects that render our calculation of “error”
conservative. First, to be reversible, error must be prejudicial, either because the defendant has actually shown
that it probably affected the outcome of his case or because it is the kind of error that almost aways has that
effect. See generally 2 James S. Liebman & Randy Hertz, Federal Habeas Corpus Practice and Procedure 88 32.1,
32.3, 32.4 (3d ed. 2000) (generally discussing the harmless error doctrine). The vast majority of error that state
appellate courts discover is deemed harmless and does not result in revera. In Illinais, for example, in addition
to reversing haf of the capital judgments it has reviewed, “the Illinois Supreme Court has upheld scores of death
sentences while forgiving trial errors that benefited prosecutors, dismissing the errors as harmless.” Ken
Armstrong & Steve Mills, Death Row Justice Derailed, Chi. Trib., Nov. 14, 1999, at 1, available in 1999 WL
2932178. One such case was Anthony Porter’s case, in which the lllinois Supreme Court based its harmlessness
findings on the “* overwhelming'” evidence of Porter’s guilt; Porter was later released as innocent when another
man confessed to his crime. |d. Another study of harmless error found that:

Between 1993 and 1997, there were 167 published opinions in which the Illinois Appellate Court or
Illinois Supreme Court found that prosecutors committed some form of misconduct that could be
considered harmless. In 122 of those cases—or nearly three out of four times—the reviewing court
affirmed the conviction, holding that the misconduct was “harmless.”

Ken Armstrong & Maurice Possley, Break Rules, Be Promoted, Chi. Trib., Jan. 14, 1999, at 1, available in 1999
WL 2834609. And in Oklahoma, although at least four convicted murderers have received new trials “based upon
appellate findings that [Oklahoma City’s District Attorney] broke the rules,” that same office has been criticized
by courts for similar misconduct in “at least 17 other” cases in which the errors were found to be harmless. Ken
Armstrong, ‘ Cowboy Bob’ Ropes Wins—But at Considerable Cost, Chi. Trib., Jan. 10, 1999, at N13.

Second, to be reversible, error generally must have been properly preserved. Most state direct appea
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courts will not grant relief based on error—no matter how egregious and prejudicia—that the defendant did not
properly preserve by way of (1) atimely objection at tria, (2) reiteration in atimely new trial motion at the end
of trial, and (3) timely and proper assertion on appeal. See 1 Liebman & Hertz, supra 88 7.1a, at 276-77 & n.29,
26.1. This is true even in cases in which the failure to preserve the error was the fault of counsel, not the
defendant, and even in many instances in which the lawyer’s mistake resulted from inexperience, incompetence
or sheer stupidity, and not a valid exercise of professiona judgment. See Stephen B. Bright, Death by Lottery—
Procedural Bar of Constitutional Claims in Capital Cases Due to Inadequate Representation of Indigent
Defendants 92 W. VA. L. Rev. 679, 683 (1990); Randal Coyne & Lyn Entzeroth, Report Regarding
Implementation of the American Bar Association’s Recommendations and Resolutions Concerning the Death
Penalty and Calling for a Moratorium on Executions, 4 GEO. J. ON FIGHTING PovERTY 3, 28-30 (1996).
Numerous prisoners have been executed despite acknowledged prejudicia errors affecting their convictions and
sentences, because they failed to preserve their objections. Examples include the capital prisoners in Gray v.
Netherland, 518 U.S. 152, 162-70 (1996); Coleman v. Thompson, 501 U.S. 722, 747-49 (1991); Dugger v.
Adams, 489 U.S. 401, 408 (1989); Smith v. Murray, 477 U.S. 527, 533-35 (1986), each of whom had an
evidently meritorious constitutional claim that he was capitdly convicted or sentenced in violation of the United
States Constitution but nonetheless was denied relief in state (and then, as a consequence, federal) court based
on his failure to assert the claim at the time or in the manner required by state law and was subsequently executed.
See Death Row U.S.A., supra note 4, at 9-22.

Finaly and most obvioudy, error—no matter how prejudicial—only resultsin reversa if it is discovered.
If it is not discovered, because, for example, the party responsible for it fails to disclose it, see, e.g., infra note
98, reversal will not occur and the error will not be deemed “ serious’ by our measure.

Hundreds of examples of “serious error” found in state post-conviction proceedings are collected in
Appendix C infra. Dozens of examples of the even narrower category of “serious error” that warrants federal
habeas relief are collected in Appendix D infra. See also cases cited infra notes 36, 44, 97-106.

34. The state post-conviction process is described infra pp.19-20.

35. Our post-conviction data are set out in Appendix C. For discussion of the incomplete nature of these data,
see infra n.39; infra pp. 26-27, 33-34; infra Appendix C, pp. C-1to C-2.

36. Appendix C; Florida, Georgia, Indiana, Maryland, Mississippi, North Carolina and Tennessee Capital
Punishment Report Cards, infra Appendix A. We say “at least” in the text for the reasons set out infra note 39;
infra pp.26-27 & n.132, 33-34 & n.152; Appendix C, infra pp. C-1to C-2.

For the reasons stated in Appendix C, p. C-13 n.10, Georgia has used a variety of post-conviction
procedures to derail many more death sentences than we count as post-conviction reversals (e.g., by ordering
hearings on mental retardation (which poses a congtitutional bar to execution in Georgia)—that very often never
take place, leaving the prisoner with a tacit life sentence).

The category of “serious error” that leads to state post-conviction reversal is narrower than “serious
error” at the direct appeal stage, cf. supra note 33, because, generally, only properly preserved state and
federal constitutional violations that (1) were not, and (2) could not have been raised on direct appeal can be
the basis for state post-conviction reversal. As at the direct appeal stage, moreover, error—no matter how
egregious and how much it undermines the accuracy of the capital verdict—never gets corrected at the state
post-conviction stage (and thus does not count as “ serious error” in our analysis) unlessit is discovered and
litigated. See supra note 33. And given the failure of a number of capital-sentencing states—Virginia,
prominent among them—to provide any lawyers or funding for them at all at the state post-conviction stage,
the likelihood that serious error will not be discovered and litigated in state post-conviction proceedingsis
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often very high. See, e.g., American Civil Liberties Union of Virginia, Unequal, Unfair and Irreversible: The
Death Penalty in Virginia (Apr. 2000) <http://www.aclu.org/news/2000/n040700a.html> (visited Apr. 28,
2000) [hereinafter, Virginia Report infra notes 232-33 and accompanying text.]

The United States Supreme Court itself occasionally grants relief in capital cases on review of state direct
review proceedings. See, e.g., Yates v. Evatt, 500 U.S. 391, 411 (1991) (overturning conviction due to prejudicial
jury instructions giving the defendant the burden of proof); Johnson v. Mississippi, 486 U.S. 578, 585-90 (1988)
(overturning death sentence that state prejudicially based on unconstitutional and unreliable aggravating
circumstance); ; Tison v. Arizona, 481 U.S. 137, 158 (1987) (overturning two death sentences that were imposed
absent proof of the constitutional minimum level of criminal culpability required to impose death); Truesdale v.
Aiken, 480 U.S. 527 (1987) (overturning death sentence imposed after trial court forbade defendant to inform
jury of important aggravating information about his demonstrated prospects for rehabilitation). We treat these
Supreme Court cases reviewing state post-conviction decisions as findings of serious (in all these cases, federal
constitutional) error infecting capital sentences. For many additional examples of “serious error” that was caught
and corrected during state post-conviction proceedings, see infra Appendix C. See also cases cited infra notes
97-106.

37. HCDB. “Find review” is defined supra note 26; infra pp.24-26.

38. HCDB. The definition of “serious error” that warrants reversal in federal habeas corpus proceedingsis even
narrower than the analogous definitions at the direct appeal stage (which is set out supra note 33 and
accompanying text) and at the state post-conviction stage (see supra note 36). This is because error is only
reversible on habeas if it meets the three criteria for “seriousness’ on direct appeal—the error must be (1)
prejudicial, (2) properly preserved and (3) discovered, see Liebman & Hertz, supra note 33, 88 7.1a, 11.2b, 26.1,
32.1-32.5; supra note 33—and if, in addition, the error (4) violates the federal Constitution, see 28 U.S.C.
§§2241(c)(3), 2254(a); (5) not arise the Fourth Amendment exclusionary rule (search and seizure violations, that
is, cannot be the basis for federal habeas relief), see Stone v. Powell, 428 U.S. 465, 495 (1976); (6) in habeas
cases litigated in 1989 and after, is not based on a“new rule” of federal law, see Teaguev. Lane, 489 U.S. 288,
299 (1989), and (7) in habeas cases litigated in 1993 and after, meets an especially high standard of prejudice or
“harmful error,” see Brecht v. Abrahamson, 507 U.S. 619 (1993). See generally Liebman & Hertz, supra note 33,
88 9.1, 9.2, 25.1, 32.1 (discussing constraints (4)-(7) on habeas relief). Dozens of examples of “serious error”
warranting federal habeas relief from capital judgments imposed by nearly al of the study states are collected in
Appendix D infra. See also cases cited infra notes 97-106, 140.

39. The production-line/product-inspection analogy helps explain how these figures are calculated. The “overall
error rate” is the proportion of capital judgments thrown out during the first (state direct appeal) inspection due
to serious error, plus the proportion of the origina judgments that survive the first inspection but are thrown out
at the second (state post-conviction) inspection, plus the proportion of the original judgments that survive both
state inspections but are thrown out at the final (federal habeas) stage. The “overall success rate” is the converse.
In note 40 infra, we use this method to calculate the national composite “overall error rate.”

Aswe indicate by our use of the phrase “at least” in our narrative, and by our use of the “3” symbal in
the national, state and circuit Report Cards, see Appendix A, the “overall error rates’ calculated here are in fact
underestimates. Due to incomplete data, we assume that all death sentences that survived the direct appeal
inspection and are not known to have been reversed during the state post-conviction inspection passed muster
during that inspection. In fact, many capital judgments affirmed on direct appeal were pending in, but had not
yet been finally decided by, state post-conviction proceedings by the end of the study period. Inflating the
denominator in this way—i.e., using the class of cases available for review as a proxy for the cases that actually
underwent fina review—Ileads us systematically to overestimate the success rate and underestimate the error rate.
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Seeinfra pp.26-27 & n.132, 33-34 & n.152; infra Appendix C, pp. C-1 to C-2.

40. DADB; Appendix C; HCDB. Because 41% of the capital judgments reviewed on state direct appeal were
found to be tainted by serious error, only 59% of those judgments were available for state post-conviction review.
Because at least 10% (this figure is probably higher, see supra note 39; infra Appendix C, pp. C-1 to C-2) of that
59%—meaning at least 5.9% of the original pool (3.10 x .59 =3 .059)—failed this second, state post-conviction
inspection, the overall rate of error found by state courts is 47% (41% + 6%) of the original pool. Then, of the
53% (100%-47% = 53%) of capital judgments that were available for federal habeas review, 40%—meaning 21%
of the origina pool (.40 x .53)—failed the federal inspection. The “overdl error rate” thusis at least 68% of the
overall pool (41% +3 6%+ 21% = 368%). In other words: At least 68% of the capital judgments that were fully
inspected were found serioudly flawed at some stage.

(We have simplified the above calculation by omitting fractions represented by numbers after the decimal
points. In computing overal rates in the various report cards, we included the numbers after the decimal point
until the error rate was obtained, at which point we applied the normal rounding convention.)

Our “overal error rate” is not the rate of error in the 5,760 death sentences imposed between 1973 and
1995. That number cannot be calculated because, at the end of 1995, many of those death sentences were
pending in some court awaiting review, but had not yet been finally resolved at one of the three inspection stages.
This rate instead uses the outcomes of the 4,578 cases in which state direct review occurred during the study
period, and the 599 of those cases in which subsequent federal habeas review occurred, together with the 243
known state post-conviction reversals (taken as a proportion of the 2,693 capital judgments that had “cleared”
state direct appeal) to calculate the error rate found in capital judgments that were finally reviewed.

41. Seesupra notes 33, 36, 38; infra p.5.

42. The datain this Report on the types of “serious error” that led to the reversal of capital judgments come
from our study of state post-conviction reversals, set out in Appendix C. See State Post-Conviction Nationa
Composite Results, infra Appendix C, p. C-3. A variety of prejudicia errors in the instructions given to jurors—
which by lega definition lead to reversa only if they probably affected the outcome of the trial, see Boyde v.
Cdlifornia, 494 U.S. 370, 380 (1994)—account for another 20% of the reversals, and, together with lawyer
incompetence and law enforcement misconduct, account for three-fourths of all state post-conviction reversals.
When reversals due to demonstrably prejudicial judicial or juror bias are added, the total for the four types of
claims discussed so far (ineffective assistance of counsel, prosecutorial misconduct, unconstitutiona jury
instructions and judge/jury bias) reaches 80% of all reversals. See State Post-Conviction National Composite
Results, infra Appendix C, p. C-3.

43. See, eg., Williamsv. Taylor, 120 U.S. 1495, 1496 (2000); Strickler v. Green, 527 U.S. 263, 264 (1999).

44, See State Post-Conviction National Composite Results, infra Appendix C, p. C-3. If a capital conviction is
overturned on appeal or post-conviction review, the defendant may be (1) released for lack of evidence of guilt
(as, for example, in the Bowen/Oklahoma, Brown/Florida, Jimerson/lllinois, Nelson/Georgia and
Williamson/Oklahoma (among many other) cases summarized in Appendix C and Appendix D); (2) permitted to
accept a pleato alesser offense or to the same offense but a lesser penalty (asin the Carriger/Arizona, Jent &

Miller/Florida cases in Appendix C); (3) retried and (8) acquitted (as in the Munson/Oklahoma case summarized
in Appendix C and in the Wallace/Georgia case summarized in Appendix D ), (b) released upon the jury’s failure
to agree on averdict (as in the Kyles case summarized in Appendix D), (c) reconvicted of a noncapital offense
(asin numerous cases in Appendix C and Appendix D), (d) reconvicted of a capital offense but awarded a lesser
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sentence (ditto), or (e) reconvicted and resentenced to die. If only the death sentence was overturned, the
defendant may be (1) offered and accept a plea or other arrangement resulting in a lesser sentence; or (2)
subjected to a new sentencing hearing at which the outcome is (a) a lesser sentence or (b) a death sentence. For
alisting of outcomes in recent North Carolina cases, see Stephen Dear, A Death Penalty Cease-Fire for N.C.,
News & Observer (Raleigh), Apr. 16, 2000, at A31, available in 2000 WL 3924050:

Last May, a Superior Court [state post-conviction] judge overturned the murder conviction and
death sentence of Charles Munsey . . . because it was clear that he was innocent of murder, and that the
district attorney who prosecuted him . . . as well as other law officials withheld excul patory evidence.
Tragically, Munsey died . . . awaiting a new trial.

Last summer, a Guilford County prosecutor told a [state post-conviction] hearing judge that he
“just plain forgot” about a credible independent witness who could have provided a solid alibi for [death
row inmate] Stephen Mark Bishop. Bishop is awaiting a second trial.

In November [1999], Alfred Rivera had been on North Carolina s death row for two years for
adouble murder . . . when, in a second trial, ajury acquitted him. The N.C. Supreme Court [on direct
appeal] had ordered the new tria, ruling that the tria judge should have allowed jurors to hear testimony
that Rivera had been framed by his co-defendants.

[Governor] Hunt commuted the death sentence of Wendell Flowers . . . in December over
doubts about his guilt . . . .

45. Asrevealed by the data collected in Appendix C, the post-reversal outcomes in our state post-conviction
study were as follows:

Outcomes Following State Post-Conviction Reversals, 1973-April 2000

Sentence Not Guilty Death Total, Died Retrial Outcome | Totd, All
Lessthan | of Capita Sentence | Outcome | Awaiting | Pending as Unknown | Cases
Death* Crime* Known Retrial of 4/2000

247 22 54 301 1 37 3 342

*The “Not Guilty of Capital Crime” column, a subset of the “Sentence Less than Death” column,
includes individuals as to whom murder charges either were dropped by the prosecutor, dismissed by
the trial judge, or rejected by the jury. Individuals who were reconvicted of murder—even noncapital
degrees of murder—and were given a sentence other than the death penalty are included in the “ Sentence
Less than Death” column but not the “Not Guilty of Capital Crime” column.

46. See supra note 39; infra pp.26-27 & n.132, 33-34 & n.152; infra Appendix C, infra pp. C-1 to C-2 (dl
explaining why we say “at least”).

47. DADB; Appendix C; HCDB. See Table 10 and Figure 12, infra pp.68, 69. Recently, the regional press has
discovered the same patterns our study demonstrates, in avariety of states. California, Florida, Illinois, Nevada,
Tennessee, Utah and Washington. See infra note 241 (summarizing the journalists’ findings).
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48. See supra note 10 and accompanying text.

49. See, eg., Governor Says He Will Not Impose Moratorium on Executions, A.P. Newswires, Feb. 15, 2000
(quoting Florida Governor Jeb Bush as stating: “1llinois appears to have a unique problem with the administration
of capital punishment. Here in Florida, there is no competent evidence that suggests an innocent person has been
wrongly executed.”); Sara Rimer & Raymond Bonner, Bush Candidacy Puts Focus on Executions, N.Y. Times,
May 12, 2000, at A1 (quoting Texas Governor George W. Bush explaining on Meet the Press that he did not
consider eventsin lllinois relevant to Texas' s death penalty system because in Illinois, but not in Texas, “‘they’ve
had some problems in their courts . . . they’ ve had some faulty judgments'™).

50. DADB; Appendix C; HADB. See National Composite and Illinois Report Cards, infra Appendix A, pp. A-5,
A-25; Figures 6-13 and Tables 4-10, infra pp.47, 50, 53, 54, 57, 58, 60, 61, 63, 64, 68, 69, 72, E-5, E-6 (state
comparisons).

51. SeeFigure 3, Table 3, infra pp.38, E-4.
52. SeeFigure 4, Table 3, infra pp.39, E-4; infra pp.35-37.

53. Data on direct appeal and post-conviction outcomes in noncapital cases are sketchy, but suggest the
following conclusions: (1) At the direct appeal stage, serious, or reversible, error is detected in about 12 to 20%
of the noncapital criminal judgments that are appealed. (2) Noncapita crimina judgments that are appealed make
up only asmall subset of the criminal convictions that are obtained. The vast majority of crimina convictions
are aresult of bargained guilty pleas, and most convictions based on pleas are not appedled. (By contrast, virtualy
every capital conviction and sentence is appealed. See infra notes 87-88 and accompanying text.) (3) The best
available evidence is that serious error is detected in about 3% of the noncapital federal habeas corpus petitions
that are filed, and that such petitions are filed by about 3 or 4 out of every 1,000 state prisoners each year. (4)
Although there are no similar data for noncapital state post-conviction proceedings, most criminal lawyers believe
noncapital error is detected |ess often there than on federal habeas corpus, and that prisoners are no more likely
to seek state post-conviction than federal habeas corpus review. (These conclusions are based on evidence
presented in James S. Liebman, The Overproduction of Death, 100 Colum. L. Rev. (forthcoming 2000); Daniel
J. Mdltzer, Habeas Corpus Jurisdiction: The Limits of Models, 66 So. Cal. L. Rev. 2507, 2524 (1993) (“of every
thousand person convicted in state prosecutions and committed to custody in any given year, only three to four
actudly file habeas corpus petitions challenging their custody”); Brief Amicus Curiae of Benjamin Civiletti, et al.,
in Support of Frank R. West in Wright v. West, No. 91-542, 505 U.S. 277 (1992) (filed Mar. 4, 1992), at App.
A, Table | & n.1 (providing data on the rate of relief granted to state prisoners from 1963-1981).

Assume, very conservatively, that 70% of al criminal judgments are reviewed on direct appeal, among
which 20% (14% of the original pool) are found to contain serious error; that 10% of the cases that were
affirmed on direct appeal (i.e., 6% of the original pool) go on to state post-conviction review, at which stage 5%
(.3% of the original pool) are found to contain serious error; and that 10% of the cases that were affirmed on
direct appeal and were not overturned on state post-conviction (another 6% of the original pool) go on to federa
habeas review, at which stage another 5% (.3% of the original pool) are found to contain serious error. Even
vastly overestimating the appea and reversal rates in this way generates only a 15% (14% + .3% + .3% = 14.6%)
overdl error rate.

54, See, eg., 142 Cong. Rec. S3362 (daily ed. April 16, 1996) (Sen. Hatch) (“[O]ne of the biggest [Federa
habeas corpus] problems [is] looney judges in the Federa courts who basicaly will grant a habeas corpus petition
for any reason at al.”).
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With two exceptions (Delaware and Maryland), all of the capital-sentencing states in the 28-state cohort
on which most of our analyses focus make their judges stand for election either by the public directly (in 24 of
the states) or periodicdly by the state legidature (in South Carolinaand Virginia). See Stephen B. Bright & Patrick
J. Keenan, Judges and the Palitics of Death: Deciding Between the Bill of Rights and the Next Election in Capital
Cases, 75 B.U. L. Rev. 759, 776-80 (1995).

55. DADB, Appendix C; HCDB. See National Composite Capital Punishment Report Card, infra Appendix A,
pp. A-5 0 A-6. Because some post-conviction reversals are unknown, see supra note 39; infra Appendix C, pp.
C-1to C-2, while all federal court reversals are known, the ratio of state to federal reversals is actualy higher.
On the other hand, we count a handful of United States Supreme Court reversals on certiorari following direct
appeal and state post-conviction as, respectively, direct appeal and state post-conviction findings of error. See,
e.g., supra note 36; infra note 93 and accompanying text.

56. See, eg., Slack v. McDaniel, 120 S. Ct. 1595, 1605 (2000); Williams v. Taylor, 120 S. Ct. 1495 (2000);
Stewart v. Martinez-Villareal, 523 U.S. 637, 644 (1998); Liebman & Hertz, supra note 33, 88§ 2.4, 30.2.

57. HCDB. See National Composite Capital Punishment Report Card, infra p.30 and infra Appendix A, p. A-6.
Judicia review of the 120 individuals executed in the years 1989-1995 consumed a total of 1274.53 case-years,
meaning 10.6 years per case. HCDB. A Justice Department study concludes that the time from death sentence
to execution has increased over time to about 11 years for 1998 executions. See BJS 1998 Report, supra note 28,
a1

58. The data underlying Figure 1—taken from DRCen, DADB, Appendix C and HCDB—are displayed in Tables
1, 10 and 28, infra p.68; infra Appendix E, pp. E-2, E-22.

59. Between 1984 and 1991, there were an average of 15 non-consensual executions each year; that number
rose to 27 between 1992 and 1994, to 53 in the succeeding four-year period and then to 88 in 1999. See Death
Row U.S.A. supra note 4, at 8-22. On the reasons for focusing on non-consensual execution, see supra note 31,
infra p.32& n.140.

60. The data depicted in Figure 2—which are taken from BJS 1998 Study, supra note 28; Death Row U.SA.,
supra noted, at 8-22—are displayed in Table 1, infra Appendix E, p. E-2.

61. SeeTable 2, infra Appendix E, at E-3.

62. The proportion of death row executed each year has moved up modestly during the 1990s—albeit a nothing
like the rate at which the number of executions has risen, and staying mainly within the 1.5% to 2.5% range.
See Table 2, infra Appendix E, p. E-3. Even thisincrease may be the result of swelling numbers of prisoner piled
up on death row—as overburdened judicial inspectors, faced with ever-expanding numbers of cases under and
awaiting their review, inadvertently miss more serious error, or become more tolerant of it and more often let it
through.

63. Seeinfra note 190; infra pp.51, 59 & n.190, 65, 106-07.
64. For thisview, see the statements by Virginia officials quoted in Brooke A. Masters, A Rush on Va.’s Death

Row, Wash. Post, Apr. 28, 2000, at A1, available in 2000 WL 19606141 (presenting the arguments of Virginia
officials who attribute the pronounced discrepancy between Virginia and other states to Virginia's prosecutorial
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restraint and narrow sentencing statutes).

65. For areport taking this position, see Virginia Report, supra note 36 (discussed infra p.107).

66. For this purpose, 1989 was an average year. See BJS 1998 Report, supra note 28, at 12, thl. 12.
67. Seeid. at 13, app. thl. 1.

68. Seeid.

69. Seeid.

70. 1d.at 1, 14 & app. tbl. 2; Death Row U.S.A., supra note 4, at 1.

71. BJS 1998 Report, supra note 28, at 1, 14 & app. thl. 2 Death Row U.S.A., supra note 4, at 1. (The 6,700
figure used here covers the 1973-1999 period, and includes an estimate of death sentences imposed in 1999,
which is not covered by the Justice Department’s 1998 report.)

Returning to our 1989 example, the 13 executions by 1998 of individuals sentenced to die in 1989
represent only 1 in 20 of the 263 people condemned in 1989.

72. See BJS 1998 Report, supra note 28, at 13, app. thl. 1; id. at 6, thl. 5.
73. SeesupraPart |1, pp.3-14.

74. Thetria, incarceration and execution of sentence in capital cases cost from $2.5 to $5 million dollars per
inmate (in current dollars), compared to less than $1 million for each killer sentenced to life without parole. See,
e.g., Aaron Chambers, Resources a Concern in Death Penalty Reform, Chi. Daily L. Bull., Apr. 24, 1999, at 19,
available in Westlaw, News Library, CHIDLB file (estimating that a capital case costs $5.2 million from pretria
proceedings to execution); Margot Garey, The Cost of Taking a Life: Dollars and Sense of the Death Penalty,
18 U.C. DavisL. Rev. 1268, 1268-70 (1985); Samuel R. Gross, The Romance of Revenge: Capital Punishment
in America, 13 STUDIES L., PoL. & Soc. 71, 78 (1993) (reporting a $3.2 million cost per execution in Florida,
and Kansas' rejection of the death penalty because of the cost); Paul W. Keve, The Costliest Punishment—A
Corrections Administrator Contemplates the Death Penalty, Federal Probation, Mar. 1992, at 11; Duncan
Mansfield, The Price of Death Penalty? Maybe Millions, A.P. Newswires, Mar. 26, 2000, available in Westlaw
News Library, APWIRES file (estimated $1 to $2 million cost per Tennessee execution); David Noonan, Death
Row Cost Is a Killer: Capital Cases Can’'t Be Handled Fairly and Affordably, Critics Claim, N.Y. Daily News,
Oct. 17, 1999, at 27, available in 1999 WL 23488045 (giving cost of prosecuting and defending New Y ork capital
cases at the trial phase, in a period during which only five capital sentences were imposed (from 1994 to 1999),
as $68 million); A. Wallace Tashima, A Costly Ultimate Sanction, The Los Angeles Daily J., June 20, 1991 (cost
per execution to California taxpayers is $4 to $5 million).

75. When post-trial review costs are factored in, the cost comparison between capital and noncapital casesis
something like $24 million dollar per executed prisoner, compared to $1 million for each inmate serving a sentence
of life without possibility of parole. See S.V. Date, The High Price of Killing Killers, Pam Beach Post, Jan. 4,
2000, a 1A, available in 2000 WL 7592885. See also Ken Armstrong & Steve Mills, Inept Defenses Cloud
Verdicts, With Their Lives at Stake, Chi. Trib., Nov. 15, 1999, at N1, available in 1999 WL 2932352 (“in lllinais,
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the resources rallied on appeal often dwarf those summoned to keep a defendant off Death Row in the first
place’); Armstrong & Mills, Justice Derailed, supra note 33, at N1 (discussing the “staggering™ costs of capital
case reversals and exonerations in lllinois. “ Taxpayers have not only had to finance multimillion-dollar settlements
to wrongly convicted Death Row inmates—[Dennis] Williams alone received $13 million from Cook County—but
also have had to pay for new trials, sentencing hearings and appeals in more than 100 cases where a condemned
inmate’ s original trial was undermined by some fundamental error.”).

76. Cf. Maurice Possley & Ken Armstrong, The Flip Side of a Fair Trial, Chi. Trib, Jan. 11, 1999, at N1 and
Maurice Possley & Ken Armstrong, Prosecution on Trial in DuPage, Chi. Trib., Jan. 12, 1999, at 1 (study of
effects of prosecutorial misconduct in lllinois homicide and capital cases, concluding that “the reversals exact
atoll on victims and their families who are forced to come back to court, reopening sometimes barely healed
emotional wounds’).

77. Seesupra p.4; Nationa Composite State Post-Conviction Results, infra Appendix C, p. C-3.

78. For example, see Armstrong & Mills, Justice Derailed, supra note 33:

Capital punishment in Illinois is a system so riddled with faulty evidence, unscrupulous tria
tactics and legal incompetence that justice has been forsaken, a Tribune investigation has found. . . .

The findings reveal a system so plagued by unprofessionalism, imprecision and bias that they
have rendered the state’ s ultimate form of punishment its least credible.

79. SeeFigure 35, infra p. 111; Tables 28 and 29, infra Appendix E, pp. E-22, E-23.
80. Seesupra Figure 2, p.13.

81. See Dan Rather, Dead Wrong: Did the Sate of Texas Execute an Innocent Man?, CBS 60 Minutes [1, Apr.
12, 2000 <http://cbsnews.cbs.com/now/story/0,1597,182812-412.shtml> (visited May 17, 2000) (contending
that there is strong evidence that Jerry Lee Hogue, whom Texas executed in 1998, was innocent). Between 1972
and the beginning of 1998, 68 people were released from death row on the grounds that their convictions were
faulty, and there was too little evidence to retry the prisoner. See Samuel R. Gross, Lost Lives. Miscarriages of
Justice in Capital Cases, 61 L. & CONTEMP. ProB. 125, 130-32 (1998); Michael L. Radelet et a., Prisoners
Released from Death Rows Since 1970 Because of Doubts About Their Guilt, 13 CooLEy L. Rev. 907, 916
(1996) . As of this writing (May 2000), the number of inmates released from death row as factualy or legaly
innocent apparently has risen to 87, including nine released in 1999 alone. See Frank Green, Question of Life or
Death: Illinois Exonerations Spark a Debate, Richmond Times-Dispatch, Apr. 2, 2000, at A1, available in 2000
WL 503442.

82. See Scheck, Neufeld & Dwyer, supra note 2, at 172-92 (attributing the conviction of the innocent in large
part to incompetent lawyers and prosecutorial suppression of evidence—the two most common errors detected
in the reversals discussed in this study, see supra p. 5; National Composite State Post-Conviction Results, infra
Appendix C, p. C-3).

83. Cf. Ken Armstrong & Steve Mills, Flawed Murder Cases Prompt Calls for Probe, Chi. Trib., Jan. 24, 2000,

at N1, available in 2000 WL 3629579 (reporting that I1linois paid $36 million to settle lawsuits by four men who
were wrongly convicted of murder, and two of whom were sentenced to di€); Sasha Abramsky, Trial by Torture,
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Mother Jones, March 3, 2000 ($1 million paid to civil rights plaintiffs who were tortured into confessing to (and
then being falsely convicted of) capital crimes); Laurie Goering, Florida Lets Soeed Govern Executions, Chi. Trib.
Feb. 28, 2000, at 1, available in 2000 WL 3640614 (noting that Florida paid $1 million in damages for falsely
incarcerating two inmates on death row for 12 years); Paul M. Valentine, Maryland to Give Cleared Man
$300,000, Wash. Post, June 23, 1994, at B1, available in 1994 WL 2426459.

84. SeeKen Armstrong & Maurice Possley, Trial & Error: How Prosecutors Sacrifice Justice, Chi. Trib. Jan.
13, 1999, at N1, available in 1999 WL 2834238 (detailing how, 12 years after the “Ford Heights 4" were falsely
convicted in Chicago (two capitaly) of two rape-murders, and five years before the four were exonerated
following several judicial decisions ordering a new trial, one of the actual perpetrators till at large suffocated a
third woman to death in a vacant apartment near the scene of the earlier crimes); Brooke Masters, Lucky Release
from Behind Bars, Wash. Post, Apr. 28, 2000, at A23 (discussing David Vasquez's incarceration in Virginia for
a capital murder he did not commit, and the murder spree on which the real killer embarked in the meantime).

85. See supra note 21 (discussing George Will’s conclusion that innocent men and women have been executed);
supra note 33 (discussing how close the Illinois Supreme Court came to missing the miscarriage of justice in
Anthony Porter’s case).

All the implications of our findings that we discuss in text are poignantly illustrated by a recent article in
the Seattle Times about Seattle murder victim, Esther Vinikow. After prosecutors said they would consider the
views of the victims' family before deciding whether to seek the death penalty against the alleged killer, Robert
Wentz, a reporter interviewed Ms. Vinikow’s children:

Like most Americans, Esther Vinikow's children support the death penalty. But they say Wentz,
if found guilty, should not be executed. Not because whoever killed her doesn't deserve it, but because
it takes too long and costs too much.

To Jerome Vinikow, 58, Esther Vinikow's only son, the death penalty seemsto only protract the
tragedy . . .. “Aslong as he's away permanently, I'm not sure . . .,” hetrails off. “If he does get the
death penalty, and it's 10 to 12 years of waiting, | don't know what good that does.”

In many ways, the family's misgivings reflect a growing national impatience and unease about
capital punishment. In the aftermath of a tragedy, they have become drawn into a discussion
that provides no easy answers.

Superior Court trials cost taxpayers an average of $388,680. State and federal appeals of
death-penalty cases take an average of 11 years, according to a recent study by state Supreme Court
Justice Richard Guy. That's eroded public confidence in the justice system, Guy said.

But polls also suggest growing unease about capital punishment, particularly after severd
death-row inmates in lllinois were released when new evidence proved their innocence.

The decades it takes to execute an inmate may have saved lives, notes Jerome Vinikow . . . .
That possibility should not be lost in the rush for justice. “I'm not against the death penalty. | used to
wonder why it took 10 or 12 years, but it's obvious when you see al the mistakes in Illinois, you have
to be careful,” he said.
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At first, [the victim's daughter, Dolores] Beck-Schwartz, 62, of Putnam Valley, N.Y ., wanted
whomever a jury convicted to be put to death. It seemed an appropriate punishment for someone who
took the life of such a defenseless, gentle person, she said.

But Beck-Schwartz had second thoughts when she considered the years that pass between trial
and execution—if the sentence isn't overturned along the way. “If it happened within a year, I'm fine
with that. But if it dragged on year after year, it won't make it any easier,” she said. “It won't bring her
back. It won't make me feel better.”

Alex Fryer, Victim's Family Wrestles Death-Penalty Issue, Seditle Times, May 14, 2000,
<http://archives.seattl etimes.com/cgi-bin/texis/web/vortex/displ ay ?d ug=deth14mé& date=20000514& query=viniko
w.

86. See eg., Zant v. Stephens, 462 U.S. 862, 874-80 (1983); Gregg v. Georgia, 428 U.S. 153, 204-06 (1976);
Furman, 408 U.S. 238.

87. Whitmore v. Arkansas, 495 U.S. 149, 174 & n.1 (1990) (citing statutes).

88. Seeid. at 174-75 (“since the reinstitution of capital punishment in 1976, only one person, Gary Gilmore, has
been executed without any appellate review of his case”).

89. Seegenerally Leigh B. Bienen, The Proportionality Review of Capital Cases by State High Courts After
Gregg: Only ‘The Appearance of Justice,” 87 J. CRIM. L. & CRIMINOLOGY 130, 131-33 (1996); Penny J. White,
Can Lightening Strike Twice? Obligations of Sate Courts After Pulley v. Harris, 70U. CoLo. L. Rev. 813, 816-
17 (1999).

90. For abrief overview of the direct appellate process with citations to other works, see Liebman & Hertz,
supra note 33, 8§ 3.4a, at 177-79.

91. Seesupra notes 33, 36, 38; supra p.5 & nn.42, 43.

92. SeelLiebman & Hertz, supranote 33, at 178 (recommending the filing of certiorari petitions, particularly in
capital cases). By making certiorari the prisoner’s last opportunity to raise novel federa claims, the Supreme
Court has strongly encouraged prisoners, especially ones under sentence of death, to file certiorari petitions. See
id., § 25.1, at 940-41.

93. See eg., Lilly v. Virginia, 527 U.S. 116, 119 S. Ct. 1887, 1898 (1999) (reversing capital conviction); Schad
v. Arizona, 501 U.S. 624, 631-32 (1991) (affirming capital conviction); Mu'Min v. Virginia, 500 U.S. 415, 421
(1991) (affirming capital sentence); Enmund v. Florida, 458 U.S. 782 (1982) (reversing capital sentence).

94. See, e.g., Lambrix v. Singletary, 520 U.S. 518, 527 (1997); Stringer v. Balck, 503 U.S. 222, 226 (1992).

95. The Supreme Court’s certiorari jurisdiction is limited to federal questions, which in criminal cases almost
always means federal constitutional questions. See 28 U.S.C. § 1257.

96. See 28 U.S.C. §8 2254(b), 2254(c); O’ Sullivan v. Boerckel, 119 S. Ct. 1728, 1731-33 (1999).
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97. Seegenerally Liebman & Hertz, supranote 33, § 7.1b, at 290-92, § 7.2¢, at 314-17 & n.87, 88 20.3¢, 26.3b
(providing examples and citing other sections of the treatise with additional examples).

98. See, eg., Kylesv. Whitley, 514 U.S. 419, 441-45 (1995) (overturning conviction based on prosecutorial
suppression of evidence demonstrating, among other things, that the eyewitnesses who confidently identified
petitioner at tria as the attacker had originally described a different perpetrator and had only focused on petitioner
as aresult of suggestive photo arrays).

99. See eg., Amadeo v. Zant, 486 U.S. 214 (1988) (holding that prosecutor’s failure to make public his
instructions to the jury commissioner to under-represent African-Americans on the jury venire provided “cause”
for the habeas petitioner’ s failure to make a jury chalenge in atimely manner).

100. See, eg., Williams v. Withrow, 507 U.S. 680, 688 (1993) (violations of the right to counsel “would often
go unremedied” if left to review at trial and on direct review”); other authority cited in Liebman & Hertz, supra
note 33, § 25.4, at 969-70 n.42.

101. See, eg., Liebman & Hertz, supra note 33, § 26.3b, at 1093-94 & n.28.
102. See, eg., Peoplev. Fields, 690 N.E.2d 999 (l1l. 1998).

103. See, eg., Porter v. State, 723 So.2d 191 (Fla. 1998); Suarez v. State, 604 So.2d 488 (Fla. 1992); People
v. Fields, 690 N.E.2d 999 (lI. 1998).

104. See, eg., Williamsv. Taylor, 120 S. Ct. 1495 (2000); State v. Freeman, 605 So.2d 1258 (Ala. Crim. App.
1992).

105. See, eg., Turpinv. Todd, 519 S.E.2d 678 (Ga. 1999); Simants v. State, 277 N.W.2d 217 (Neb. 1979).
106. See, eg., Liebman & Hertz, supra note 33, § 26.3b, at 1090-92 & n.27.

107. SeeCasev. Nebraska, 381 U.S. 336 (1965) (granting certiorari to consider whether a constitutional right
to state post-conviction review exists, but dismissing the grant after Nebraska adopted a comprehensive state
post-conviction review scheme). But cf. Murray v. Giarratano, 492 U.S. 1, 10-11 (1989) (plurality opinion)
(“State collateral proceedings are not congtitutionally required . . . ."); Pennsylvaniav. Finley, 481 U.S. 551, 554-
55 (1989) (plurality opinion) (similar). See generally Liebman & Hertz, supra note 33, § 7.1b.

108. See28 U.S.C. 88 2254(d), 2254(e)(1) (providing a laxer standard of review for certain kinds of claims that
were “adjudicated on the merits’ in state court proceedings).

109. Seeliebman & Hertz, supra note 33, § 3.53, at 179-80, § 6.1 & n.1 (citing authority).

110. See McFarland v. Scott, 512 U.S. 1256, 1261 (1994) Blackmun, J., dissenting from the denia of
certiorari) (“ State habeas corpus proceedings are a vital link in the capital review process, not the least because
all federal habeas claims first must be adequately raised in the state court ... [to avoid being denied in federa
court] as procedurally defaulted or waived . . . .”); Coleman v. Balkcom, 451 U.S. 949, 956-57 (1981)
(Rehnquist, J., dissenting from denial of certiorari) (describing typical post-trial course of proceedingsin capital
cases, which includes a state post-conviction petition); Liebman & Hertz, supra note 33, 88 6.4c, 7.1a, 7.1b, 7.2f
(describing counseal’s legal and ethical obligations in regard to pursuing state post-conviction remedies in capital
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cases).
111. Seegenerally Liebman & Hertz, supra note 33, 88 3.5a(6), 6.1, 6.2, 7.1.

112. See eg., Rimer, supra note 9, at A1, A9 (describing new state post-conviction procedures recently adopted
in Florida but then invalidated, see supra note 9, that, inter alia, gave capital prisoners 180 days after the filing
of their direct apped brief to file a state post-conviction petition; barred al claims that were or could have been
raised at trial or on direct appeal; forbade extensions of time, even if delays were the result of the state’ s illegal
withholding of exculpatory evidence or a court’s failure to compel legally required disclosure of public records;
barred successive petitions unless they were based on previously undiscoverable evidence establishing a
constitutional violation and the prisoner’s factual innocence; and imposed strict time limits on the adjudication of
state post-conviction and public records act petitions). See generally Liebman & Hertz, supra note 33, § 3.3b
nn.9-12 (discussing “unitary review” procedures).

113. Seeliebman & Hertz, supra note 33, § 3.5a(6).

114. Seeid.,, §6.4 & n.13.

115. See supra note 36.

116. See28 U.S.C. 8§ 2241-2254.

117. Seeid. § 2243; Rules 2, 3 of the Rules Governing § 2254 Cases.

118. See 28 U.S.C. § 2253; Barefoot v. Estelle, 463 U.S. 880, 892-93 (1983); Liebman & Hertz, supra note 33,
§34.4.

119. Seeliebman & Hertz, supra note 33, §8 39.1, 39.3c.
120. See28 U.S.C. § 2251; Liebman & Hertz, supra note 33, 8§ 13.1, 13.2.

121. Seesupra note 33. Some state capital prisoners file, and in rare instances secure the stay of execution
needed to allow them to litigate, a second or “successive’ federa habeas petition after their first petitions are
denied. See 28 U.S.C. § 2244; Liebman & Hertz, supra note 33, 88 28.1-28.4. For the reasons given infra note
126, this study only considers error detected during initial federal habeas proceedings.

122. An early and very preliminary count of cases is reported in Memorandum to Senator Joseph F. Biden,
Chairman, Senate Judiciary Committee from James S. Liebman (July 15, 1991), reprinted in Statement of John
J. Curtin, Jr., President of the American Bar Association, and of James S. Liebman, Professor of Law, Columbia
University School of Law and Member, ABA Task Force on Death Penalty Habeas Corpus, on behaf of the
American Bar Association, Hearings before the Subcomm. on Civil and Constitutional Rights of the Comm. on
the Judiciary of the U.S. House or Rep. Concerning Fairness and Efficiency in Habeas Corpus Adjudication, 102d
Cong., 1st Sess (July 17, 1991).

123. See Death Row U.S.A., supra note 4. By combining the data on LDF reports produced periodically over
the period from 1973 to 1995, one can collect the name of and a small amount of information (e.g., race of
defendant and race and number of victims) about al individuals who have been incarcerated on death row for at
least some period of time between those dates. Although helpful, the LDF census did not narrow our case-
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gathering task very much, because it contains nearly 6000 individuals who were on death row at some point
during the period, the vast mgjority of whom have never had their cases reviewed on federa habeas corpus (many
having received relief or still being in the process of seeking relief in the state courts), and because the
information—a name and a state, e.g., Charles Williams of Georgia— often leads to many false positives in
follow-up computer research. See also supra note 28.

124. Seesupra p.3 & nn.28-29.

125. HCDB. Habeas corpus cases typically become fina upon the Supreme Court’'s denial of a petition for
certiorari either by the prisoner or by the state challenging an adverse decision of a U.S. Court of Appeas. Many
more such denials are announced by the Court on the first Monday in October than on any other day, because
that is when the Court generally rules on cases that have accumulated over the summer months when the Court
is not in session. We accordingly chose the first Monday in October, 1995, as our termination point.

126. Although we collected data on the published outcomes of capital successive habesas litigation during our
study period, in addition to the outcomes of al initial federal habeas corpus petitions that were finaly adjudicated
during the study period, our data on successive petitions are incomplete. (Many successive-petition cases are
never published, and they are difficult to find.) Our data indicate, however, that grants of habeas review and relied
based on successive petitions are rare, but not nonexistent. Grants of successive petitions include Smith v.
Singletary, 61 F.3d 815 (11th Cir. 1995); Aldridge v. Dugger, 925 F.2d 1320 (11th Cir. 1991); Booker v. Dugger,
922 F.2d 633 (11th Cir. 1991); Songer v. Wainwright, 769 F.2d 1488 (11th Cir. 1985); Schlup v. Bowersox,
No. 4:92CV443 JCH (E.D. Mo. 1997). For these reasons, we only report here the results of initial habeas corpus
proceedings. In this respect, as well as others noted elsewhere, see supra notes 33, 36, 39; infra pp.26-27 &
n.132; infra Appendix C, pp. C-1 to C-2, C-13 n.10, our calculation of rates of serious error is conservative and
omits some judicia findings of even egregious error. (Because the standards for successive habeas litigation have
always been very stringent, see Liebman & Hertz, supra note 33, ch.28, it is only in the case of egregious error
that relief is granted at this stage.)

127. SeeTable 8 and Figure 8, infra pp.60, 61.

128. Seeinfra note 190; infra pp.62-66 & n.198 (presenting some data on this question).
129. See supra note 26.

130. DADB. See supra notes 33, 36, 38; supra p.5 & nn.42, 43 (defining “serious error”).

131. Seecases collected in Appendix Cinfra. In some states, even appellate post-conviction decisions are not
generaly published or available on line, as in Tennessee prior to 1985 and Nevada and Texas to this day.

132. Itispossible to get arough sense of how much we have overestimated the denominator (by treating all
cases available for review as if they actually were finally reviewed), by considering three facts. First, one out
of five cases available for state direct review during the study period was not finaly decided at that stage during
that period. See infra pp. 32-33; National Composite Capital Punishment Report Card, infra pp.29 & Appendix
A, p. A-5. Second, cases often are pending for longer periods on state post-conviction review than on state direct
appeal, because the former, but not the latter, include evidentiary and multi-court proceedings. Third, only 22%
(599) of the 2,693 cases that cleared state direct appeal during the study period also cleared state post-conviction
and completed federal habeas review during the study period. See National Composite Capitd Punishment Report
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Card, infra pp.29 & infra Appendix A, p. A-5.

If, say, 30% (i.e., 809) of the 2,693 cases available for state post-conviction review were not decided
during that period, which would leave a balance of 1,884 cases decided during the period, the state post-
conviction reversal rate, which we very conservatively estimate as 10%, would rise to 13% (still fairly
conservatively estimated), and the national overall rate of error would rise to 70%.

133. The state report cards themselves are collected in Appendix A, infra.
134. Thefedera judicia circuit/regiona report cards are collected in Appendix B, infra.
135. DRCen. See suprap.3.

136. DADB. Georgiaimposed the nation’s first post-Furman death sentence on Chester Thomas Akinsin early
May 1973, about six weeks after Governor Jimmy Carter signed the state's post-Furman death-penalty statute
into law. Six months later, the state supreme court overturned Akins death sentence. See Akins v. State, 202
S.E.2d 62 (Ga. 1973).

137. See Akinsv. State, 202 S.E.2d 62 (Ga. 1973) (discussed supra note 136).
138. Death Row U.S.A., supra note 4, at 10.
139. See Ramsey Clark, Spenkelink’s Last Appeal, 229 Nation 385 (1979).

140. See supra notes 33, 36, 38; supra p.5 & nn.42, 43. Of the 313 executions between 1973 and 1995, 273
(87.2%) were non-consensual and 40 (12.8%) were consensual. See Death Row U.S.A., supra note 4, at 8-22.
One might hypothesize that individuals who contemplate ending their appeals and being executed do so in large
part because of a belief that their capital judgments are error free, hence that their appeals are fruitless. If that
were the actual motivation for consented-to executions, and if, in addition, death row inmates evauations of their
chances on appeal were accurate, it would make sense to treat non-consensual executions the same as others.
The available evidence is inconsistent with these conjectures, however. Numerous examples exist of men who
nearly were executed after they initially gave up their appeals, then changed their minds and had their desth
sentences—in some cases, multiple death sentences—overturned. See, e.g., Potts v. Kemp, 814 F.2d 1512 (11th
Cir. 1987) (reinstating, in pertinent part, Potts v. Zant, 734 F.2d 526, 529-30, 535-35 (11th Cir. 1984)
(overturning multiple capital convictions of prisoner who previously came within days of being voluntarily
executed, then decided at the last minute to pursue his appeals, based on trial court’ s failure to instruction the jury
on essential elements of capital murder, and based on the prosecutor’ s inaccurate statements in closing argument
that “prior decisions of the state supreme court mandated the imposition of the death penalty in this case”));
Vickers v. Ricketts, 798 F.2d 369, 373 (9th Cir. 1986), cert. denied, 479 U.S. 1054 (1987) (overturning
conviction of prisoner who came within days of being voluntarily executed, then changed his mind, because the
jury instructions at his trial kept the jurors from considering a lesser included offense supported by evidence);
Clark v. Louisiana State Penitentiary, 694 F.2d 75 (5th Gr. 1982) (overturning capital conviction of prisoner who
originally attempted to end his appeals, then changed his mind, because the jury at histrial was instructed that he
had the burden of proving a critical element of capital murder). See generally Liebman & Hertz, supra note 33,
8§ 4.2 (discussing factors other than likelihood of success on appeal that lead condemned inmates to give up their
appeals and ask to be executed).
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141. DRCen. All of these death sentences were imposed by state courts.
142. See Death Row U.S.A., supra note 4, at 8-22.
143. Thethree levels of judicial inspection are described supra pp. Part V, pp.18-22.

144. See supra pp.4-5 & nn.39, 40.

145. DADB. See supra note 26; supra pp.25-26 (defining “final review™).

146. DRCen; DADB. Desgth sentences imposed (5760) - desath sentences finaly reviewed on direct appeal (4578)
= death sentences awaiting direct review (1182).

Death sentences awaiting direct review (1182) , death sentences imposed (5760) = percentage awaiting
direct appeal (21%).

147. DADB. See supra note 33 (defining “serious error,” meaning in this context, only error that was discovered,
preserved and prejudicial).

Additiona information on most of the direct appeal decisions discussed here is contained in the state
report cardsin Appendix A infra. Appendix A contains state report cards for the 28 states with at least one
federal habeas corpus decision. Direct appeal information for the remaining 6 capital-sentencing stetes is as
follows:

Direct Appeal Reversal Ratesin Statesin Which No Capital Judgments
Had Completed Federal Habeas Review by End of Study Period

State Number of Number Rever sed/ Number Percent Reversed

Death Sentences | Reviewed On Direct Appeal on Direct Appeal
Colorado 16 7/8 88
Connecticut 4 33 100
New Jersey 43 33/38 87
New Mexico 9 2/8 25
Ohio 183 30/125 24
Oregon 32 28/32 88
Total 287 103/214 48

148. DADB. Number reviewed (4578) - number reversed (1885) = number carried forward to next inspection
stage (2693).

149. DADB. The vast mgjority of capital prisoners who remain alive seek state post-conviction review. See supra
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note 100 and accompanying text. Some number of prisoners die of natural causes or foul play, see, e.g., BJS 1998
Report, supra note 28, or forgo state post-conviction review and volunteer to be executed, see supra notes 31;
supra p.32 & n.140 and accompanying text.

150. DADB. Number reviewed (4364) - number reversed (1782) = number carried forward to next inspection
stage (2582).

151. Seesupra nhote 39; supra pp. 26-27 & n.132; infra Appendix C, pp. C-1to C-2.

152. The number of known reversalsis set out in the “Number Reversed on Post-Conviction” row within the
“Error Rates/State Post-Conviction” section of each report card. Because it is not possible to obtain
information on all state post-conviction reversals, see supra note 39; supra pp. 26-27 & n.132; infra Appendix
C, pp. C-1to C-2, these figures are reported with the “3” symbol.

153. The number of capital judgments moving forward from state direct appeal to state post-conviction is listed
in the last row of the “Error Rates/State Direct Appeal” section of each report card.

154. See supra note 39; supra pp. 26-27 & n.132; infra Appendix C, pp. C-1to C-2.
155. Appendix C; DRCen; DADB. See supra note 132.

156. Appendix C; DRCen; DADB. Following the same procedure used to (under)estimate the state post-
conviction reversal rate (in which we use the number of capital judgments available for state post-conviction
review as a rough proxy for the number of capital judgments actually reviewed at that stage), see supra note 39;
supra pp. 26-27 & n.132, 33-34 & n.152; infra Appendix C, pp. C-1 to C-2, we caculate this figure by taking
the sum of the reversals at the state direct appeal and state post-conviction stages as a proportion of the total
number of capital judgments reviewed on direct appeal. In the national composite report card, we use the figures
for the 28-state cohort of states with cases furthest along in the review process. (1782 + 248) , 4364 = .47.

157. Actualy, the first Monday in October 1995. See supra note 125.
158. See supra note 26 and supra p.24 (defining “finaly review”).

159. HCDB. See supra notes 33, 38 (defining “serious error,” meaning, in this context, that the error was:
discovered, preserved, prejudicial, not based on an invaid search and seizure, violated the U.S. Congtitution, and
(in the post-1988 cases) not based on “new law™).

160. Seesuprapp. 4-5 & nn.39, 40 (discussing the caculation of these rates, and showing how the 68% overdll
error rate for the nation was calculated). The error and success rates in brackets are for only the state direct
appeal and federa habess stages; the honbracketed numbers include state post-conviction reversals, as well.

161. DADB; DRCen; Appendix C; HCDB. Asis shown in brackets on the national report card, if only the (first)
state direct appeal and the (third) federal habeas stages are considered, the combined nationa error rate was 64%
and the combined success rate was 36%. Although our information on cases at those two stages is more accurate
than our information about the state post-conviction stage, the information that is available on the intermediate
stage provides areliably conservative estimate of what took place there. See supra note 39; supra pp. 26-27 &
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n.132; infra Appendix C, pp. C-1 to C-2. For this reason, we usually focus on the more comprehensive, three-
stage “overall” rates.

162. The datain Figure 3—drawn from DADB, HCDB—are presented in Table 3, infra Appendix E, p. E-4.
163. See supra note 39; supra pp. 26-27 & n.132; infra Appendix C, pp. C-1to C-2.

164. Thedatain Figure 4, which are compiled from Appendix C, are also displayed in Table 3, infra Appendix
E, p. E-4.

165. Thisfigureislikely to be more meaningful when only cases from a single state are considered.

166. DRCen; DADB; National Composite Capital Punishment Report Card, supra p.29 & infra Appendix A, p.
A-5.

167. SeeTable 2, infra Appendix E, p. E-3.

168. HCDB; Death Row U.S.A., supra note 4, at 8-22.

169. HCDB.

170. Seesupra note 31; supra p.32.

171. Seeinfra notes pp. 78-87.

172. DRCen; UCRDB; USCen.

173. Death Row U.S.A., supra note 4, at 8-22; UCRDB; USCen.

174. DRCen; Death Row U.S.A., supra note 4, at 8-22; UCRDB; USCen.

175. USCen.

176. UCRDB.

177. UCRDB; USCen.

178. PrisCen. This category of information and the next are omitted from the national, but presented in the state

and regional, report cards.

179.

180.

181.

PrisCen.
USCen.

See, eg., James Eisengtein & Herbert Jacob, Felony Justice: An Organizational Analysis of Criminal Courts

(1977); Martha Myers and Suzette Talarico, The Social Contexts of Sentencing (1987).

145



182. See PolPres. See also Bright & Keenan, supra note 54, at 76-80 (describing types of judicia elections);
supra note 54 (listing study states with judicial elections); infra note 221 (political pressure on judges).

183. This measure is from Stanley & Niemi, Vital Statistics on American Politics 1997-1998 (1999).
184. CtCald.

185. CtExpen.

186. See Virginia Report, supra note 36 (taking this position in regard to Virginia).

187. See supra note 64 (newspaper article quoting Virginia law enforcement officials taking this view).

188. See supra note 39; supra pp. 26-27 & n.132; infra Appendix C, pp. C-1 to C-2. Data on the number of
cases available for state post-conviction review in each state is found in the “Number Forward to State Post-
Conviction” category of each state’s report card, infra Appendix A. We derive that number from DRCen and
DADB. The number of state post-conviction reversals, also provided on each report card, is computed from the
data in Appendix C.

189. The narrow category of error sufficiently egregious to qualify as “serious’ and “reversible” at the federal
habeas stage is described supra note 38.

190. On one interpretation, there are actually four anomalies among the non-asterisked states on Figure 7.
Although 16 of the 20 non-asterisked states fall in the range of two-thirds to 1.5 times the national 40% rate of
error, four states—North Carolina, Missouri, South Carolina and Virginia—are below half the national average.
(As we noted, however, even compared to other anomalies, Virginia is an anomaly, at 15% of the national
average.)

The status of Virginia and Missouri here may seem to support the hypothesis (see supra note 64 and
accompanying text) that both states have lower rates of serious capital error than other states, because low error
rates are detected at successive state and federal inspection points. Although possibly valid for Missouri, this
hypothesis is confounded as to Virginia by a striking fact about that state and the other federal habeas outlying
states besides Missouri: All are states in which the availability of federal habeas relief is largely controlled by the
United States Court of Appeals for the Fourth Circuit, which, as we show elsewhere, has markedly lower error
detection rates than the other federal circuit courts. See Figures 8 and 33, infra pp.61, 104; Table 25, infra p.103;
infra p.106. (By contrast, the Eighth Circuit Court of Appeals, which presides over Missouri habeas cases, does
not consistently detect low rates of serious capital error. Contrasting with the 15% rate of serious error it finds
in Missouri capital judgments is the 48% rate of serious error it finds in Arkansas judgments.) Given the Fourth
Circuit's consistent and pronounced inclination to find low error rates in all capital judgments it reviews—
including capital judgments from states (Maryland, North Carolina, and South Carolina) whose own courts find
exceptionally high rates of serious error in those states’ capital judgments, see Table 6, Figure 6, supra pp.53,
54; supra p.55; infra pp.66 & n.198, 106-07—the Fourth Circuit’s discovery of low rates of serious error in
Virginia cases provides little confirmation of the low-error-rate hypothesis, and little disproof of the lax-error-
detection hypothesis.

191. See supra note 54.
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192. See Carol S. Steiker, Counter-Revolution in Constitutional Criminal Procedure? Two Audiences, Two
Answers, 94 Mich. L. Rev. 2466, 2470 (1996).

193. The data underlying Figure 9—compiled from DADB and HCDB—are displayed in Tables 4 and 7, supra
pp. 47, 57.

194. The data underlying Figure 10—compiled from DRCen, Appendix C and HCDB—are displayed in Tables
6 and 7, supra pp.53, 57.

195. Figure 10 is the more informative of the two charts because it permits us to compare all relevant state
judicid behavior to al relevant federd judicia behavior. See supra note 161.

196. The two measures, again, are (1) how much error judges (here, state vs. federal judges) detect when
reviewing capital judgments from the same state; and (2) how much error judges (state vs. federal) find relative
to the amount of error found in capital judgments from other states.

197. See supra notes 161, 195.

198. Seealso supra p.51. The Fourth Circuit’'s low rates of error detection in capital (and, especialy, Virginia
capital) cases are well known. See, eg., Green, Virginia Bucks Death Row Flow, supra note 4; Masters, A Rush
on Va.’s Death Row, supra note 64.

The courts of another state in the Fourth Circuit, Maryland, also have very high capital error-detection
rates. See Table 6, supra p.53; Figure 6, supra pp.51, 54. Although Maryland's federa habeas reversa rate
appears to be high as well, the state had only a small nhumber of habeas cases reviewed during the study period,
and all were decided at the federal district court level, with the Fourth Circuit court of appeals never becoming
involved. See HCDB.

In contrast to the courts of Maryland, North Carolina and South Carolina, it is less likely that the
Louisiana, Florida and Alabama courts have ratcheted up their error detection to compensate for predictably low
error detection by the Fifth Circuit (in reviewing Louisiana capital judgments) and the Eleventh Circuit (in
reviewing Florida and Alabama capital judgments). Unlike the Fourth Circuit’ suniformly low error-detection, the
Fifth Circuit and Eleventh Circuits error-detection rates vary state to state, and are quite high for some states
(respectively, Mississippi and Georgia). See Table 8, supra p.60; Figure 8, supra p.6. This variance suggests that
the Fifth and Eleventh Circuit courts are sensitive to differences in the amounts of error infecting the cases they
review, see supra pp.59-60, and thus that it is those two federal courts (and not the state courts) that are doing
the compensating, based on how relatively error-prone or error-free they find capital judgments from each of the
states within their jurisdiction.

199. See supra pp.4-5 & nn.39, 40.

200. See supra note 161, explaining why we sometimes report reversal rates for state direct apped and federal
habeas corpus, excluding state post-conviction, and on other occasions report the overall rates for all three stages.

201. Two states from our cohort of 28, Delaware and Washington, are omitted from this analysis because state
post-conviction information is not available for them. Both in any event have less than three federal habeas cases,
making them relatively unreliable targets of comparison.

202. Kentucky, Maryland and Tennessee have 100% error rates, but only small numbers of fina federal habeas
cases (2, 3 and 1 respectively).
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203. See sources cited supra note 10.

204. See supra note 49.
205. The data underlying Figure 13 are displayed in Tables 6, 7 and 10, supra pp.53, 57, 68.

206. See supra note pp.40-41; National Composite Capital Punishment Report Card, supra p.30 & infra
Appendix A, p. A-6.

207. The same information—taken from DRCen; Death Row U.S.A., supra note 4, at 8-22—is in Table 11,
infra Appendix E, p. E-7.

208. By non-consensua executions, we mean ones occurring after the prisoner insisted upon and received full
judicid review. For further explanation of the difference between consensua and non-consensual executions and
the reasons for looking at the latter, and for some data about the relative frequency of each type of execution, see
supra note 31; supra 0p.32 & n.140, 41.

209. Two of the study states (Idaho and Pennsylvania) have yet to have a post-1973 non-consensual execution.

210. The same information—from DRCen and Death Row U.S.A., supra note 4, at 8-22—is in Table 12,
infra Appendix E, p. E-8.

211. Seesupra notes 31, 140, 208.
212. The same information—from DRCen and DADB—is in Table 13, infra Appendix E, p. E-9.
213. Seesupra pp.40-41.

214. The data underlying all the comparisons in this section—which come from DRCen, Death Row U.SA.,
supra note 4, UCRDB, USCen, PrisCen—are displayed in Tables 14-19, infra Appendix E, pp. E-10 to E-15.
Tables 14, 15, and 16 compare states' death sentencing rates, respectively, per homicides, population and prison
population. Tables 17, 18, and 19 then make the same comparisons of the respective states non-consensual
execution rates.

215. Variations are not quite as great per prison population, suggesting that some part of the variation in death-
sentencing and execution rates per homicides and population is due to variable punitiveness among the states.

216. Similarly, Nevada and Idaho are among the top three states when it comes to the proportion of homicides
that result in death sentences, but both states are in the very bottom cohort of states when it comes to the
proportion of their death sentences that are validated on judicia review and result in executions. See also infra
note 238. (Nevada and Idaho are also among the top four states when it comes to the proportion of their prison
population under sentence of death, but they are in the very bottom category of states when it comes to
executions.) Conversdly, Virginiaand Louisiana are in the top four states when it comes to the proportion of their
prison population that they execute but in the bottom cohort of states when it comes to the proportion of their
prison population that is under sentence of death.
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217. See Jason DeParle, Abstract Death Penalty Meets Real Execution, N.Y. Times, Sept. 28, 1991, § 4, at 2
(discussing a period in 1987 when Louisiana executed eight men in 11 weeks and was “so enthusiastic about
capital punishment that alegal newspaper dubbed it ‘Death Mill, U.S.A.").

(Notes continue on the next page)

218. During the 1990s, Texas and Virginia have consistently executed about as many individuas as al the other
states combined:

Total Number of Executions Compared to
Executions by Texas and Virginia

Year Total Executions TX, VA Executions

1901 14 7
1992 31 16
1993 38 2
194 31 16
1995 56 26
1996 45 11
1997 74 45
1998 68 34
1999 98 49
Totdl 455 226 (49.7%)

Death Row U.SA., supra note 4, a 11-19. See Green, Virginia Bucks Death Row Flow, supra note 4; Masters, A
Rush on Va.’s Death Row, supra note 64; supra note 4.

219. Therelevant states' average homicides rate per 100,000 population during the 23-year study period—taken
from UCRDB, USCen—are in Table 20, infra Appendix E, p. E-16. See supra pp.43 (explaining how average
homicide rates are calculated). As Table 20 demonstrates, average homicide rates varied greatly among death-
sentencing states during the study period, ranging from 3.28 per 100,000 population in Utah to 15.19 per 100,000
population in Louisiana.

220. Average percent nonwhite populations for our 28-state cohort during the 23-year study period—taken from
USCen—are set out in tabular form in Table 21, infra Appendix E, p. E-17.

221. A number of authorities (1) have noted instances in which elected judges careers were positively or
negatively affected by whether their prior actions on the bench had seemed (respectively) sympathetic to, or
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skeptical about, capital punishment, and (2) have concluded that political pressure is likely to skew capita decision
making by state court judges. See, e.g., Harris v. Alabama, 513 U.S. 504, 519-20 & n.5 (1995) (Stevens, J.,
dissenting) (“The ‘higher authority’ to whom present-day capital judges may be ‘too responsive’ is a politica
climate in which judges who covet higher office—or who merely wish to remain judges—must constantly profess
fealty to the death penadty. . . . The danger [is] that they will bend to political pressures when pronouncing
sentence in highly publicized capita cases.”); Bright & Keenan, supra note 54, at 760 (“Decisions in capital cases
have increasingly become campaign fodder in both judicial and nonjudicial elections. The focus in these
campaigns has been almost entirely on the gruesome facts of particular murders, not the reason for the judicial
decisions. Judges have come under attack and have been removed

from the bench for their decisions in capital cases—with perhaps the most notable examples in states with some
of the largest death rows and where the death penalty has been a dominant political issue. Recent challenges to
state court judges in both direct and retention elections have made it clear that unpopular decisions in capita
cases, even when clearly compelled by law, may cost a judge her seat on the bench, or promotion to a higher
court.”); Coyne & Entzroth, supra note 33, a 13 (“The death penalty and politics . . . are inseparable,”
particularly because “the vast mgjority of judges who preside over capital cases must answer to the electorate’
and because “‘judges are far lesslikely to . . . take . . . tough action if they must run for reelection or retention
every few years'” (quoting ABA, Report of the Comm’'n on Professionalism, 112 F.R.D. 243, 293 (1986));
Symposium, Politics and the Death Penalty: Can Rational Discourse and Due Process Survive the Perceived
Political Pressure?, 21 Fordham Urb. L.J. 239 (1994).

222. Tables 22, 23 and 24—set out infra Appendix E, pp. E-18 to E-20—compare the 28 study statesin regard
to, respectively, electoral pressure on judges, court expenditures per capita, and court casel oads per capita.

223.  We developed the political pressure measurement ourselves, using statutory information about how judges
are elected and retained in the various states. See supra note 26. We are fairly confident about the quality of the
underlying data. The other measures come from state-self-reported data, see id., the accuracy and computational -
comparability of which we are less sure of.

224. See sources cited supra note 221.

225. This proposal (were it supported by the data) would not call for spending less on each death sentence
obtained. Rather, it would call for spending less overall, by seeking and securing fewer death sentences overall.
The spending on each death sentence that is obtained might actually increase.

226. Included are report cards on the Third, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth, and Eleventh
Circuits.

227. Seesupra note 190; supra pp.14, 51, 59 & n.190, 65-66 & n.198.

228. Not counting the Fourth Circuit, federal courts found serious error in 229 (42%) of 547 death sentences
reviewed.

229. Seesupra Table 6 and Figure 6, supra pp.53, 54; supra pp. 51, 65-66 & nn.190, 198.
230. Outside the Fourth Circuit, the only other state where there are relatively low state and federal error

detection rates—although not nearly as low (in either case) as in Virginia—is Missouri, which falls within the
jurisdiction of the U.S. Court of Appedls for the Eighth Circuit. Cf. supra note 190.
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231. Without changing this analysis, one could expand it to the two other death-sentencing states that border
Virginia, but are not in the same federal judicia circuit: Kentucky and Tennessee. (West Virginia and the District
of Columbia do not have the death penalty.)

232.
233.

234. See supra note 31; supra p.32 & n.140; supra note 208 (explaining the reasons for focusing on non-
consensual executions).

235. Tables 26 and 27—derived from DRCen and Death Row U.S.A., supra note 4, and set out infra Appendix
E, p. E-27—compare the federal circuit courts based on, respectively, their component states' death-sentencing
and execution rates per 100,000 population.

236. SeeFigures 19-22, supra pp.82-84, 86.

237. Figure 35 is based on the information—taken from DRCen and Death Row U.S.A., supra note 4—in Table
28, infra Appendix E, p. E-22. Figure 35 and Table 28 look at all executions, both consensua and non-
consensual. For the reasons discussed supra note 31; supra pp.32 & n.140, 41, a better measure of success
might be the proportion of death sentences carried out non-consensually. For that information, in tabular and
graphic form, see Table 29 and Figure 36, infra Appendix E, pp. E-23 to E-24.

(Notes continue on the next page)

238. Seesuprapp.14, 51, 59 & n.190, 65-66 &n.198, 105-07.

Comparing Figure 35 to Figure 19, supra p. 82, helps confirm a point made above—that the path to more
executions is not, as one might expect, more death sentences. See supra pp.82-87. A comparison of Figures 35
and 19 reveals that:

. Six of the top 11 (of 28) states when it comes to death sentences per 1,000 homicides, including the top
4 dtates, are in the bottom half of the states when it comes to percent of death sentences carried out after
full review:

State Rank in Death Sentences Rank in Percent Death
per 1,000 Homicides Sentences Carried Out

Following Full Review

Wyoming 1 (of 28) 16 (of 28)

Idaho 2 23

Nevada 3 26

Arizona 4 20

Oklahoma 6 19

Mississippi 11 18
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. On the other hand, of the top 5 states when it comes to percent of death sentences carried out after full
review are in the bottom 11 states in regard to death sentences per 1,000 homicides:

State Rank in Percent Death Rank in Death Sentences
Sentences Carried Out per 1,000 Homicides
Following Full Review
Virginia 1 (of 28) 22 (of 28)
Louisiana 2 25
Texas 3 18
Missouri 5 20

239. Seesuprapp.12-13 & Figure 2, 35-37.
240. SeeTable 1, infra Appendix E, p. E-2.

241. Statesin which recent press accounts have linked high capital error rates and the state’ s incapacity to make
its death penalty work in arational fashion include:

California: See Paul Elias & Rinat Fried, A Failure to Execute, The Recorder, Dec. 15, 1999, at 1 (“Since 1978,
when . .. Cdifornia. . . reinditut[ed] the death penalty, 647 men and women have been sentenced to death. Only
[seven] have been executed. [Over] four times as many California death row inmates have died in San Quentin
of causes other than execution. Fifty-seven sentences have been overturned.”); Howard Mintz, Sow Death: The
Capital Punishment Gridlock in California, San Jose Mercury News, Mar. 12, 2000, at Al, available in
Westlaw, News Library, SIMERCURY file (reporting that between 1992 and 2000, California' s death row grew
from 350 to about 550 inmates, but it only executed 7 men; in the same period, state courts overturned
approximately 10 death sentence, and federa courts overturned 13).

Florida: Rene Stutzman, High Court Puts Death Cases Back into Play: Errors Were Found in 10 of 12 Capital
Punishment Cases Reviewed this Year, Orlando Sentinel, Aug. 24, 1999, at D1, available in 1999 WL 2829798
(in the first eight months of 1999, the Florida Supreme Court found trial errors requiring retrial, resentencing, or
imposition of a life sentence in 83% of the first-time death penalty appeals it has reviewed; the figure for all of
1998 was 77% (20/26)).

[llinois:
An lllinois Supreme Court ruling on Friday pushed the number of degth-pendty casesin Illinois that have
been reversed for a new trial or sentencing hearing to 130—exactly half the total of those capital cases
that have completed at |east one round of [state] appeals, according to a Tribune analysis.

Ken Armstrong & Christi Parsons, Half of State's Death-Penalty Cases Reversed, Chi. Trib., Jan. 22, 2000, at
1, available in 2000 WL 3629108.

Nevada: See Sean Whaley, Nevada's Death Row History Criticized, Las Vegas Rev.-J., Feb. 7, 2000, at 1B,
available in Westlaw, News Library, LV-RJ-C file (finding that since 1979, 8 Nevada Death Row inmates have
been executed (al but one consensualy, i.e., in advance of full judicia review, see Death Row U.S.A., supra note
4, at 8-22); since 1993, the same number, 8, have had their capital judgments reversed by the state and federa
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courts, among whom 3 (as of this writing, 4, see Brendan Riley, Emotional Mazzan Released, Las Vegas Rev.-J.,
May 7, 2000, at 1) were thereupon released from prison).

Tennessee: Duncan Mansfield, The Price of Death Penalty? Maybe Millions, AP Newswires, Mar. 26, 2000,
available in Westlaw, News Library, APWIRES file (“Tennessee, with 97 people on death row [who have
accumulated over at least 23 years] is [still awaiting] its first execution since 1960.”).

Utah: See Lee Davidson, Death Row the End?: Most Get Out Alive, Deseret News (Salt Lake City), Dec. 13,
1999, at B1, available in 1999 WL 26543645 (noting that since Utah reinstated the death penalty in 1973, 16
prisoners have |eft the state’ s death row, 6 by execution and 10 (63%) because their convictions or sentences
were overturned by the courts).

Washington: See, eg., Mike Carter, Court Orders Retrial in 1986 Kitsap Rape-Murder Case, Seattle Times, July
15, 1999, at B1, available in 1999 WL 6282738 (noting that 7 Washington State capital sentences were overturned
in 8 years, a atime when there were a total of only 14 men on Washington’s death row, see BJS 1998 Report,
supra note 28, app. thl. 2).

242. Seesuprapp. 36-38 & Figure 3.

243. Seesupra p.5; State Post-Conviction National Composite Results, infra Appendix C, p.C-3..
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