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The Right Degree of Independence

Owen M. Fiss'

In the discussions concerning the transitions from dictatorship to democ-
racy in Latin America, it is commonplace to make two assumptions. The
first is that the judiciary will have an important role to play in the new
democratic regimes and the second is that every effort must be made to
assure its independence. I can readily embrace both assumptions, but hesi-
tate because I believe that the concept of judicial independence is far more
complex than first appears.

The term "independence” is generally used to characterize the relation-
ship of the judiciary to other institutions or agencies.? An independent
judge is one who is not under the influence or control of someone else. An
element of ambiguity arises, however, because there are several different
kinds of institutions or agencies from which the judge is to be independent.
Judges are supposed to be independent, but from whom?

One notion of independence -- I will call it "party detachment” -- requires
the judge to be independent from the parties in the litigation, not to be
related to them or in any way under their control or influence. This aspect
of independence is rooted in the idea of impartiality and is uncompromising
in its demands -- the more detachment from the parties the better. The
bribe is, of course, the extreme example of a violation of this demand. But
a less blatant link to one of the parties, such as a cultural tie that could
cause the judge to identify with one party more than the other, may also
count as a transgression.

Another form of independence -- "individual autonomy" -- concerns col-
legial relationships or the power of one judge over another. In common law
systems, judges feel the pressure of other judges through the doctrine of
stare decisis. In both common and civil law countries, collegial control
may also be exercised over lower court judges through the regular appellate
procedures. These traditional forms of collegial control do not threaten the
independence that rightly belongs to a judge. But another form of control,
recently imported into the United States, may threaten a judge’s indepen-
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dence, or more specifically the claim for autonomy from bureaucratic con-
trol. Here I am referring to arrangements such as those embodied in the
1980 Judicial Councils Reform Act® that allow one group of judges, acting
through an organization rather than the normal appellate procedures, to
review the work of an individual judge and discipline him or her. The 1980
Act gives the judicial councils of the circuit courts power to investigate
complaints against trial judges and to impose a number of sanctions against
them. _

Such bureaucratic controls are commonplace in civil law countries, where
the judiciary is professionalized, but their introduction in the United States
has alarmed some who fear the potential inroads on the American tradition
that promises to each judge a measure of individual autonomy.* This tradi-
tion is nourished by broad cultural norms and our individualistic ideology;
it also stems from the practice, most prevalent in the federal courts, of
recruiting judges laterally.

A third form of independence -- the most difficult to understand and the
focus of this chapter -- concerns what I call "political insularity.” The
judiciary is a part of the state, exercising the state’s coercive power and
dedicated to fulfilling the state’s purposes, yet we insist that the judiciary be
independent of other governmental institutions. This form of independence
overlaps with party detachment whenever one of the litigants before the
court happens to be another branch of the state, say the executive, but it is
more encompassing and is best understood as an additional requirement.
Even when a case is wholly between private parties, the judge is expected
to decide the case free of any influence or control from the other branches
of government.

Political insularity enables the judiciary to act as a countervailing force
within the larger governmental system. In the context of a dictatorship,
conflict or the very possibility of conflict between the judiciary (if it is
allowed to exist) and the ruling powers is all to the good -- the more polit-
ical insularity the better. The situation is more complicated, however, when
the judiciary is part of a democratic regime. Then, so I will argue, we must
optimize rather than maximize independence. In contrast to impartiality, it
simply is not true that the more insularity the better, for a judiciary that is
insulated from the popularly controlled institutions of government -- the
legislative and executive branches -- has the power to interfere with the
actions or decisions of those institutions, and thus has the power to frustrate
the will of the people. An independent judiciary can be a threat to democ-
racy.
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The tension between popular sovereignty and judicial independence is
most pronounced where judges are appointed by the executive and have life
tenure, as is true of the federal judiciary in the United States. However,
this tension also exists where judges are elected or subject to popular recall,
since the mechanisms by which the judiciary is held publicly accountable
tend to be far cruder than those that hold the executive or legislative
branches accountable. Judicial terms of office are longer, elections occur
more irregularly, and information about the performance or qualifications
of the judiciary is more difficult for the public to assess.

Admittedly, the power possessed by an independent judiciary may some-
times be used to further the power of the electorate. This occurs, for
example, whenever the court protects the integrity of the electoral process
or political freedoms. Even then, however, the tension between judicial
independence and democracy is not altogether absent, since undemocratic
means are being used to protect democratic ends. Granted, only an insti-
tution that is free of political control can serve as an effective watchdog of
the political process. Yet there is no guarantee that the judicial power will
be used to enhance rather than constrict the power or political freedom of
the electorate. Judges enjoying a hefty measure of independence may be no
more committed to the preservation of free and open debate than military
officers who are similarly insulated from politics. Sometimes they are, and
sometimes they are not.

An even more fundamental conflict between democracy and judicial inde-
pendence arises when, as is often the case, the judiciary goes beyond pro-
tecting the electoral process or political freedoms and sets aside an executive
or legislative act that could not possibly be said to interfere with or corrupt
the representational process. Typically, those seeking to justify judicial
independence and to lessen this conflict expand upon the notion of democ-
racy and insist that it does not require a complete surrender to the demands
of the present electorate.® Rather, democracy is presented as a nuanced
theory of governance that requires the state to be responsive both to prefer-
ences and principles: the democratic state must respond to both the occur-
rent demands of the electorate and to certain transcendent values, such as
the protection of human rights, or to core principles embodied in a constitu-
tion. Within this scheme, the judiciary appears as the privileged guardian
of these core principles or transcendent values, not least because it is insu-
lated from popular control and generally sequestered from politics. Inde-
pendence allows the judiciary to take the long view.

Such interpretations of democracy, distinguishing it from an insistent
populism and tying it to such notions as “"constitutionalism” or the "rule of
law," are commonplace today in both the United States and Latin America
and account for much of the appeal of the ideal of political insularity. The
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fact remains, however, that the appeal is a qualified one. Democracy may
be acknowledged to be a combination of principle and preference, but the
proportion of each is never specified. Moreover, while political insularity
may put the judiciary, as compared to the legislature or executive, in a priv-
ileged position to speak authoritatively on questions of principle, there is no
guarantee that what it says will be correct. A politically neutral interpreta-
tion is not necessarily a correct one.5

We are thereby confronted with a dilemma. Independence is assumed to
be one of the cardinal virtues of the judiciary, but in a democracy it must
be acknowledged that too much independence may be a bad thing. We want
to insulate the judiciary from the more popularly controlled institutions, but
recognize at the same time that some elements of political control should
remain. We are, in other words, ambivalent about independence. This atti-
tude is reflected in the United States constitutional system, as I will describe
in the first section of this essay. It is even more evident in the emerging
democratic republics of Latin America. In these countries one sees in dra-
matic ways the truly limited and contingent nature of the ideal of an inde-
pendent judiciary.

L

State and local courts are essential elements of the United States judicial
system, but the federal courts are the more celebrated division of that
system. They are treated as the fullest embodiment of the ideal of judicial
independence and a model for all the world to emulate. We boast of the
political insularity of the federal courts and point to Article III of the Consti-
tution,” providing life tenure and protection against diminution of pay, as
the essential guarantor of independence. In the same spirit, we explain how
the work of the federal judiciary is protected against easy revision by the
political branches. The Supreme Court’s interpretations of the Constitution
can be revised only by the cumbersome amendment process, which requires
special majorities in each house of Congress and approval by three-fourths
of the states.® As a consequence, in the two-hundred-year history of the
nation, only three amendments -- the Eleventh,” Fourteenth' and Six-
teenth!! -- have reversed decisions of the Supreme Court.

This mythic picture of the federal judiciary is often buttressed with
references to some of the more dramatic instances in which the Supreme
Court defied the executive or legislature, as when the Court required
President Nixon to surrender secret tapes of his conversations'? or when
it ordered Congress to accept Adam Clayton Powell as a member even
though it had previously refused to seat him.” The truth, however, is
more complex than this one-sided telling of victorious moments may con-
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vey. While the Constitution creates a measure of political insularity for the
federal judiciary, a number of other factors -- some also rooted in the
Constitution -- bring the judiciary to some extent under the sway of one or
the other of the political branches. Independent to an important degree, the
federal judiciary is nonetheless tied to the political branches in ways that
sometimes constrict its independence and other times enhance it. The rela-
tionship among the branches is multifaceted and highly interdependent, and
this is true whether the focus be the process by which judges are appointed,
the guarantee of life tenure and protection against the diminution of pay, or
the law-making function of the judiciary.

A natural starting point for this inquiry is, of course, the process by
which judges are appointed. As an abstract matter, judges can be selected
by other judges and thus truly insulated from popular pressure. In the
United States, however, the power to appoint federal judges is vested by the
Constitution in a political officer, specifically the President, and an element
of political control over the judiciary is thereby introduced. Presumably,
the President does not want someone to do his bidding, and recognizes that
the judge’s job is law, not politics. Nonetheless, he is likely to appoint
someone whose concept of justice approximates his own and who is likely
to further rather than impede the policies of his administration.

While the President’s control over the appointment process provides the
executive branch with a certain degree of influence over the judiciary, the
President’s control is not unconstrained. The bar and public expect a
measure of professional and intellectual achievement for nominees to the
federal bench. Moreover, the President’s power over appointments is a
shared one, since the Senate must confirm the President’s nomination. The
Senate is as much a political institution as is the presidency, but the very
division of the appointment power limits the control of the President over
appointments, and the interaction between the two institutions often creates
a dynamic which is not wholly within the control of either one.

Time also works to lessen the influence of the President. The judge has
life tenure while the President serves for four or possibly eight years. At
the moment of selection, the judge is likely to be deeply grateful to those
responsible for his or her appointment, above all the President, and may be
inclined to transform that feeling of gratitude into a sense of loyalty, giving
the President every benefit of doubt. As time passes, however, administra-
tions change, and the judge confronts the policies of a President with whom
he or she has had no relationship. As a result, the distance between the
President and the judge grows. Indeed, at certain points in its history, the
Supreme Court has been composed of justices who owe their appointments
to an entire panoply of Presidents. In the mid-1960s, for example, the
Court was constituted by justices appointed by Franklin Roosevelt, Harry
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Truman, Dwight Eisenhower, and John Kennedy, each President strikingly
different from the others and collectively representing almost all the political
strands of the modern period.

The threat to independence posed by the President’s power over appoint-
ments is further limited by certain understandings that have evolved about
the process by which new judgeships are created. Every vacancy constitutes
an opportunity for the President to enhance his control over the judiciary.
The Constitution does not limit the number of federal judgeships, either on
the Supreme Court or the lower federal courts. However, an informal
understanding -- stemming from the court-packing incident of the late 1930s
-- has partially filled that gap. Frustrated by a series of Supreme Court
decisions invalidating various New Deal measures, President Roosevelt pro-
posed creating new justiceships -- one for each justice over seventy --
because he was unwilling to await the normal creation of vacancies from
deaths and retirements.!* The effect of this proposal was the opposite of
that intended. Not only did it engender great hostility in Congress and the
bar, forcing its withdrawal, but it left us with the settled understanding that
the number of judges cannot be increased solely to create the opportunity
to make appointments.

Aside from the appointments process, a threat to independence may also
arise from a judge’s continued involvement with the President and his
administration. In the past, such involvement was commonplace. Indeed,
one of the most distinguished judges of the United States, Louis D.
Brandeis, acted as an informal adviser to President Roosevelt.'s Such
involvement impairs the impartiality of the judge; he or she may one day be
called on to adjudicate the legality of a government practice that he or she
shaped. But even more, such involvement is likely to create informal ties
and bonds of loyalty to the President and thus is likely to breach what I
have called the political insularity of the judiciary. The threat posed by this
kind of behavior has somewhat declined, however. In recent decades a gen-
eral understanding has evolved requiring sitting justices to remove them-
selves from the councils of the President.!® Justice Harlan took this new
demand for political abstinence to extreme lengths by refusing even to vote.

Financial need may also increase the political vulnerability of the judici-
ary. The protection against diminution of salary is an important bulwark
against political control. It is qualified, however, because it leaves judges
subject to inflationary pressure: a decision by Congress or the President to
hold judicial salaries constant in the face of spiraling inflation can act as a
severe sanction.!” Mindful of congressional and executive control over
their salaries, judges trying to keep up with inflation may be motivated to
tailor their actions in such a way as to win the good will of these branches.
The judiciary’s attachment to the incidental emoluments of office, such as
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secretaries, law clerks, and chauffeurs can have a like effect, for these too
are within the control of Congress and the President.

Similarly, the provision for life tenure, another measure that is supposed
to provide political insularity, is qualified by the fact that federal judges are
subject to impeachment and removal for misconduct. The Constitution vests
this power in Congress but does not specify the permissible grounds of
impeachment. Article III speaks only in the most general terms, providing
that judges "shall hold their Offices during good Behavior." Another provi-
sion provides for impeachment of all civil officers of the United States for
"high Crimes and Misdemeanors."'® In the early history of the nation, the
power of impeachment was in fact used to express strong disagreement with
judicial decisions.”® No judge, however, has ever been removed for that
reason, and with the exception of an attack on Justice Douglas in the late
1960s by then Representative Gerald Ford,” an understanding has evolved
under which a judge can be impeached only for violation of the most ele-
mental duties of office, for example, through drunkenness, corruption, or
conviction of a crime.?

In addition to its impeachment power, Congress may also try to exercise
power over the judiciary by reversing judicial decisions. While it is true
that a constitutional decision cannot be altered by simple legislative enact-
ment, Congress, with the concurrence of the President, can reverse a statu-
tory interpretation by a simple majority. Moreover, there is considerable
congressional power over the jurisdiction of the federal courts, especially
the lower ones; in the past, particularly controversial decisions have led to
proposals to withdraw jurisdiction of the federal courts over select subject
matters as a way of curbing judicial power.”? Few such measures have
been enacted, but the threats of such action and concrete plans to actualize
those threats remind the judiciary of the limits of its power.

Finally, the judiciary is likely to become dependent on the other branches
of government -- and thus less insulated from politics than the more familiar
account suggests -- when the moment of enforcement or implementation
comes. Judges speak the law and hope that there will be voluntary compli-
ance with all that they command, but realize that resistance may well be
encountered. They know that requiring the release of a prisoner or the
desegregation of the schools may provoke sharp and passionate reactions.?
Judges may be sovereign in articulating rights, but they are not sovereign
in enforcing them. The coercive machinery of the state -- the sword -- is
in the immediate control of the executive, and the purse strings are in the
hands of the legislature and executive.

It is thus apparent that even the mythic independence of the United States
federal judiciary is substantially constrained. Whether it be through the
appointments process, control over jurisdiction and financial matters, or the
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imperatives of the implementation process, the executive and legislative
branches exercise significant influence over the courts.

II.

The republics of Latin America subscribe to notions of judicial indepen-
dence that are not radically different from those which govern the federal
judiciary of the United States. In all these countries -- including Chile and
Argentina, the special concerns of this volume -- political insularity is con-
sidered a virtue, although it is also understood that the separation between
political institutions and the judiciary is and should always remain incom-
plete.

Sometimes the political insularity of the judiciary is greater in the Latin
American republics than in the United States. In Chile, for example, where
the judiciary is professionalized, Supreme Court justices play an important
role in selecting lower court judges and choosing their own successors.”
There, the justices create a short list of nominees for the Supreme Court and
Court of Appeals from which the President makes his selection. Ina similar
vein, the provision in the Argentine Constitution protecting against the
diminution of pay, though identical to that found in Article III of the United
States Constitution, has been interpreted more broadly. This provision has
been read to protect against diminution of pay through inflation, on the
theory that it is concerned with real, not just nominal, income.?

In other ways, of course, the tie between political institutions and the
judiciary has been considerably stronger in some Latin American countries
than in the United States. While consultation between the President and the
judiciary is exceptional in the United States, and today is frowned upon, it
is commonplace in Argentina. President Alfonsin engaged in it, and so does
President Menem. The norm against court-packing also seems distinctly
less robust. In 1990, for example, President Menem proposed legislation
increasing the number of justices from five to nine, and as soon as that
legislation was enacted he proceeded to fill the newly created vacancies with
candidates of his own choosing.’® All this was done in a context where
Menem’s party controlled the Senate (which must confirm the appointments)
and where party loyalty was essentially taken for granted. To make matters
worse, President Menem was alleged to have earlier offered inducements in
the form of ambassadorships to encourage his predecessor’s appointees to
resign.

A study of such controversies in Latin America may have an intrinsic
interest, but the issues they present do not differ significantly from those we
have explored with regard to the United States. In all these controversies,
it is generally assumed that judicial independence is a virtue, but also that
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it should not be complete. As in the United States, it is taken as axiomatic
that the judiciary’s relationship to political institutions consists of a delicate
balance of both separation and control. Sometimes the balance is struck in
one direction, sometimes in another. As a practical matter, a great deal
depends on how the balance is struck, but the understanding of indepen-
dence is not essentially different from that prevailing in the United States.

An entirely new dimension, however, is added to our understanding of
judicial independence when our focus shifts from these interstitial controver-
sies to more elemental ones, such as those arising from the transitions from
authoritarianism to democracy that countries such as Chile and Argentina
underwent in the 1980s. These transitions suggest a new and important
qualification to the ideal of judicial independence. Not only is independence
an ideal that must be optimized rather than maximized, but it is also regime-
relative. A look at the Latin American transitions to democracy suggests
that the claim for independence or political insularity is sharply confined to
the regime of which the judiciary is a part.

The regime-relative nature of independence can be illustrated by another
reference to Argentina. In that country, a military dictatorship seized power
in 1976 and governed until 1983, at which time the junta called for elections
that resulted in the election of President Rail Alfonsin, who then restored
constitutional government and went so far as to prosecute the junta for
human rights violations.”’ In the period from 1976 to 1983 the junta
utilized pre-existing institutions, including the courts, to govern; but the
junta did not use those institutions according to the norms established by the
Constitution. For the most part, the junta left the lower courts alone, but
appointed its own Supreme Court.?

When the transition occurred in Argentina in 1983, the Supreme Court
justices appointed by the dictatorship tendered their resignations, as indeed
was customary in Argentina in such circumstances.® I would argue that
even if they had not been so accommodating, President Alfonsin could have
demanded their resignations and tried to impeach them. As a practical
matter, he may not have had the power to do so, but for our purposes what
is important is that the norm of independence did not constrain him.
Alfonsin should not have been required to respect the justices appointed by
the previous regime.

Some might take a contrary position and suggest -- to continue this spec-
ulative exercise -- that if President Alfonsin had left the justices appointed
by the dictatorship in place, the ideal of judicial independence would have
been dramatically strengthened. Possibly such an action could have con-
strained others -- not just President Menem, who lawfully succeeded
Alfonsin, but also some ruler who might one day unlawfully seize power.
This seems implausible to me. The newly refurbished norm might possibly
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have deterred Menem from packing the court in 1990, but it is hard to
believe that it could have much force on any dictator who might seize power
unlawfully. Those who act by such means do not usually consider them-
selves bound by considerations of reciprocity ("I'll let your judges stay in
office, because you let mine."). .
Additionally, there is no philosophical basis for insisting that President
Alfonsin should have respected the independence of the justices appointed
by the junta. Those justices could have checked or constrained Alfonsin’s
exercise of power, thereby serving one of the ends of independence; but as
the instruments of another regime, there is no reason to respect their effort
to do so. We want exercises of power to be checked, but not by another
government. Of course, if a democratic regime were overthrown by a dic-
tatorship, we may well want the dictators to leave in office the justices
appointed by the democratic government. But that desire derives from our
commitment to the democratic nature of the old government and from the
hope that the incumbent justices will use their power to further the values
of the previous regime, not to any abstract notion of judicial independence.

The qualification T am proposing to the ideal of independence makes cru-
cial the scope one assigns to the notion of a regime-shift. More than an
ordinary change of administrations is required; there has to be a decisive
break with the past, almost a constitutional change. By way of illustration
one can point, as I have, to the events occurring in Argentina in 1983, since
these can easily be characterized as a regime shift. In many other cases,
however, it will be much harder to determine whether a change of this
nature occurred. This is true of present-day Chile, where the presidency
has been transferred -- through elections, as in the case of Argentina -- from
General Pinochet to President Patricio Aylwin. Although there is all the
difference in the world between the policies of Pinochet and Aylwin, it is
harder to say that there had been a regime shift.

In 1973, General Pinochet seized power in violation of the 1925 Chilean
Constitution.*® From that time until 1980, Pinochet claimed that he ruled
according to the Constitution, but that claim was a farce. He assumed the
presidency through force, Congress was dissolved, generals were placed in
control of civilian agencies and though the courts continued to function, the
writ of habeas corpus was effectively suspended.”’ In 1980 Pinochet pro-
posed a new Constitution, which was then adopted by a plebiscite conducted
without free and open debate. The new Constitution radically revised and
supplemented the 1925 Constitution, adding a new layer of authoritarianism,

The 1980 Constitution retained the presidential system, but restructured
Congress and put off congressional elections until 1989. It further provided
that Pinochet would retain the presidency until March 1989.%2 A plebiscite
would be held prior to that date to determine whether the General would
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remain in office for another eight years. If he lost, elections would
promptly be held to determine who would replace him as President.
(Regardless of the outcome, Pinochet would remain Commander-in-Chief
of the Army until 1997). Beginning in 1983, the reign of terror lessened
and the political climate in Chile improved, but it was still something of a

" miracle when the opposition defeated Pinochet in the October 1988 plebis-

cite and then managed to have Aylwin rather than Pinochet’s candidate
chosen as President in the election of December 1989.% Aylwin is a
Christian Democrat, but he was supported in that election by a coalition of
some seventeen parties.

President Aylwin took office in March 1990. Since that time, President
Aylwin has governed with a broad political base, but always within the
terms of the 1980 Constitution -- even though that document was adopted
during a reign of terror which deprives it of any moral claim upon him.
The aging general has remained in control of the army and presumably is
prepared to use that power to protect his Constitution. In July 1989, the
newly elected Congress amended the Constitution to remove some of its
more draconian provisions,* but further amendment is difficult. Crucial
provisions can only be amended by a three-fifths vote of both houses, and
nine of the forty-seven Senators are appointed rather than elected. As the
1980 Constitution provided, two of the nine were directly appointed by
Pinochet (acting as President), and the remaining seven were appointed by
institutions controlled by Pinochet -- the National Security Council (which
appointed four) and the Supreme Court (which appointed three).3¢

Not only is Aylwin encumbered by the 1980 Constitution, but he inher-
ited a Supreme Court that was largely molded by Pinochet. When the
General seized power in 1973, he dissolved Congress, but left the Supreme
Court -- no friend of Allende -- in power.”” The President of the Court,
Enrique Urratia Manzano, placed the "presidential band" on the General and
proudly declared, "I put the judiciary in your hands." Unlike the Argentina
junta, Pinochet did not replace the individual justices when he came to
power -- there was no need to -- and for the most part, the rulings of the
Supreme Court supported or strengthened Pinochet’s reign. The 1980 Con-
stitution left the personnel and structure of the Supreme Court unchanged,
only with one exception. While retirement at seventy-five became a consti-
tutional requirement (previously it was an administrative regulation, but was
breached during the Pinochet years), an exception was made for the incum-
bent justices.’® They could serve for life.

In 1973, the Supreme Court consisted of twelve justices. Under
Pinochet, the Court was expanded until in 1988 it had seventeen members.
Between 1973 and 1988, five of the twelve original seats on the Court
became vacant and were filled by Pinochet, which meant that at the time of
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the October 1988 plebiscite ousting Pinochet, ten of the seventeen justices
were Pinochet appointees. Moreover, immediately after the plebiscite but
before the December 1989 election, two pre-Pinochet justices left the Court
(one died and one retired), and Pinochet offered the aging justices who
remained generous pensions, so-called "golden parachutes."™ Six accepted
this offer -- two of whom were appointed before 1973 -- and Pinochet filled
these vacancies too. This meant that by the time Aylwin took office in
March 1990, he confronted a Supreme Court consisting of a total of four-
teen Pinochet appointees, some newly appointed. The other three were not
appointed by Pinochet -- one was appointed by Allende in 1971 and the two
others were appointed in the mid-1960s by Eduardo Frei, a Christian
Democrat -- but all served during the dictatorship. The new President
therefore had to face the question -- only hypothetical in the case of
Alfonsfn in Argentina -- whether he had to respect the independence of
those justices who were either appointed by the dictator or who had served
him during his regime.

With Pinochet in control of the Army, it was not clear that Aylwin had
the practical power to unseat any of the incumbent justices. Nor was it
clear that those justices would actually use their power to frustrate the new
President’s policies or to interfere with his fragile and cautious steps toward
democracy.®® Today, the question of judicial independence grows less
urgent as some of the Pinochet justices retire or die.*! Still, in 1990 the
prospect of judicial interference with the policies of the fledgling administra-
tion was considered real, and that brought to the fore the question of the
proper scope of the ideal of judicial independence. What could Aylwin legi-
timately do to control the Court? One option, in particular, which drew
both curiosity and fire was court-packing.*

In the hands of Presidents Roosevelt and Menem, court-packing was
justly regarded as an improper assault on an independent judiciary. In
neither the United States of the 1930s nor in 1990 Argentina had there been
a transformation that one could characterize as a regime shift.* Both
Roosevelt and Menem acquired power through the constitutionally pre-
scribed mechanisms (although in the case of Menem there was one irregu-
larity -- he took office six months early). Aylwin is, however, in a different
and more complex situation. On the one hand, he derives his power from
the 1980 Constitution, and thus is not altogether free from the constraints
it lays down. On the other hand, given the non-democratic elements of the
1980 Constitution, the circumstances surrounding its adoption, and Aylwin’s
repudiation of Pinochet’s dictatorial policies, Aylwin’s administration
represents a partial break with the predecessor regime -- a relation one
might call a "partial regime shift.”
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Aylwin’s Chile, in this regard, falls somewhere between Alfonsin’s
Argentina and the Argentina of Menem -- between a sharp regime shift and
a simple change of administrations. In such an in-between situation, in-
between remedies may be appropriate, and court-packing might be such a
remedy. It is a classically intermediate solution to the problem of inheriting
a hostile judiciary. Unlike impeachment, court-packing accepts the author-
ity of the justices in office, but it dilutes their power by adding new ones.
It weakens the stranglehold of the past, but does not break from it alto-
gether. .

Initially, court-packing might seem anathema to those who, like myself,
envision an important role for the judiciary even in democratic regimes and
count political insularity as essential to judicial legitimacy. The transitions
in Argentina and Chile make clear, however, that American aversion to
court-packing and other political interferences with the judiciary cruciaily
depends on a judgment about the terms and conditions under which power
has been acquired. Independence is not a transcendent ideal, but contingent
upon certain assumptions about the structure of government. In the case of
the United States, our understanding of the nature of judicial independence
has been forged in the context of stability -- two hundred years of a shifting,
but generally stable government structure. It would be a mistake of the
highest order to apply mechanically and uncritically that understanding to
countries that have had an entirely different history.
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?Independence is an essential attribute of good judging, but it is not the only one,
and nothing will be gained by letting it stand for all the judicial virtues. I therefore
take exception to Professor Kahn's broadening of the notion of judicial independence
to include "independence from ideology." Paul W. Kahn, Independence and
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following a formal request for reconsiderationby Cerda, the Supreme Court backed
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