
 

{00010382.DOCX-2} 
 
 
 

 

 

CLIENT ALERT 
February 20, 2015 

 
DODD-FRANK MANDATED DISCLOSURE OF HEDGING POLICIES– 

THE SEC’s PROPOSED RULES 
 

On February 9, 2015, the Securities and Exchange Commission approved proposed 
rules implementing Section 955 of the Dodd-Frank Act, which requires proxy statement 
disclosure of whether employees or directors are permitted to purchase financial 
instruments designed to hedge or offset any decrease in the market value of company 
stock.  The Act does not prohibit insiders from engaging in hedging transactions, nor 
does it mandate that a company adopt a hedging policy, but it requires transparency 
regarding whether there are any restrictions on hedging.  SEC Chairman Mary Jo White 
stated that the rules will “help investors better understand the alignment of the interests 
of employees and directors with their own.” 
 
Many companies already discuss their hedging policies in the “Compensation 
Disclosure & Analysis” (CD&A) section of their proxy statement, but these new rules 
would expand the number of companies making the disclosure1 and expand the 
disclosure.   
 
The types of hedging transactions covered by the disclosure rules include not only 
prepaid variable forward contracts, equity swaps, collars, and exchange funds, but also 
all transactions that establish “downside price protection,” such as short sales.  If a 
company permits certain types of hedging transactions, the category of permitted 
transactions must be described.  If all transactions are prohibited, or all are permitted, 
then a listing of categories covered need not be disclosed. 
 
If a company permits some of its employees to engage in hedging transactions, then it 
must specify those who are permitted and those who are not (i.e., if the policy prohibits 
hedging by executive officers and directors, but not by other employees). 
 

                                                
1
 The proposed rule applies equally to smaller reporting companies and emerging growth companies, 

which are not required to provide CD&A disclosures. 
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The disclosure must cover all equity securities issued by the company and any affiliated 
companies with publicly registered equity securities in which employees or directors 
own an interest. 
 
The disclosure is required to be included in the corporate governance section of the 
proxy statement, and not in the section describing executive compensation.  For that 
reason, the disclosure will not be subject to the “say on pay” vote.  (However, if the 
CD&A discussion cross-references the disclosure included in the corporate governance 
section, by doing so it will cause the disclosure to become subject to the “say on pay” 
vote.) 
 
Although the Act does not require companies to prohibit hedging activities by insiders, 
the SEC proposal states that it expects changes to be adopted in hedging policies in 
response to the disclosure requirements, thus “improving incentive alignment” with 
executive officers. 
 
Comments on the proposed rule should be submitted by April 20, 2015. 
. 
If you have any questions, please contact Linda Wilkins LWilkins@wifilawgroup.com, 
Felicia Finston FFinston@wifilawgroup.com, Jay Friedman 
JFriedman@wifilawgroup.com, Misty Leon MLeon@wifilawgroup.com, Diane Cooper 
DCooper@wifilawgroup.com, Kathy Kull KKull@wifilawgroup.com, or Laura Irani 
LIrani@wifilawgroup.com.  This information is designed to update you regarding 
developments that may affect your employee benefit plans and should not be 
considered legal advice, nor does it create a lawyer-client relationship. 
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