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Dear Senator Wydau:

d Aupust 8, 2007, to Principal Deputy Assistant Atomey
raore detail rclating to the scope of Exccutive Urder
ation of soveral terms contained thexcin.

This responds to your letter date
General Steven G. Bradbury asking for
13440 and to the Nepartment’s interpret

Order 13440 interprets Commen Article 3

With respeui to your first question, Bxeculive
f detcntion and interrugatian, such as the

of the Geneva Conventions as it applies 10 & program 0
program operated by the CIA. ‘L'he Military Conunissiona Act of 2006 (‘MCA"™) provided that

the President may issue authontative guldance by exccutive order concerning how the United
States interprets the incaning and application of the Geneva Conventions, beyond the criminal
prohibitions of the War Crimes Act. See MCA § 6(2)(3). Executive Order 13440 provides a
detailed set of substantive and procedural requirements that the CIA prograra nst meet to
cnsure that it complies with our Nation's international obligations under Commuu Article 3 of

the Geneva Conventions.

Your lever askal for clanfication conceming {he circumstances under which this order
would apply. By ils terms, the order interprets Commuil Asticlc 3 os opplied to the vircumstances
precented by the CIA’s specialized detention and inlcnogation program. The Order is not
intended to, anul daes not, displace or supersede (he policics and directives of the Department of
Defense that povein the treatment and jnxercogalion of detainees by mlitary personuel. Military
personnel are subject to othcr legal resuictions wod regulations, particularly the Army Ticld
Manual on Inlciragations, that separately ensure thal their activities comply with (he Geneva

Conventions.

Your letter also asks how the United States interprets the “humane treatment”
requirement of Common Asticlc 3. Common Article 3 pravides that detainees in a conflict not of
an international characier “shall in all circumstances be licated humanely.” E.g., Geneva
Convention Relative to the Trestment of Prisoners of War Art. 3, Aug. 12, 1949, 6 U S T. 3316,
3318, 75 UIN.T.S. 135. Like the executive order, Common Arhcle 3 does not dircctly dcfioe
“hurpwse treatment,” but rather provides content by cnumerating the specific proliibitions that
wounld contravenc that standard, In particular, Common Article 3 prohibits four specific and
serians ucts—*violence to life and person, in particular murder of all kinds, mutilation, crucl
weatment and torture™; the “‘taking of hostages™; “outragcs upon personal dignity, in particular,
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humiliating and degi ading treatment”; and “the passing of sentences aml the carrying outof
executions without previous judgment pronounced by a regularly cop.?umwd court affording all
the judicial guaiantces whioh are recognized as indispensable by vivilized peoples.” Id. Ant 3

 RICVECY

Conunon Article 3 doeg not separately definc humane treatinent, and nternational
wibunals huve had difficulty identifying coutent to the hurane reatment requirement that is
distinet froru the four specified prohibitions in Common Article 3. Ref(crences to humane
treament clsewhere in the Geneva Conventions suggeet that humane Lreatment may be associated
with ensuriug that dctainees are supplicd with the basic neceasities nf lifo—includmg adequate
food, waler, sheller from the elements, protection from exiremey of heat and oold, necessary
clothing, and csscntiol medical care  (f id. Art 20 (requiring that “{t]hc cvacuation of prisnncrs
of war shall alwaye be effected hurnancly” and shall include “su flicient food and potable waler,
and with the necessary clothing and mnedical artention”). Accuidingly, the Fresident’s orda
raapnires that the CLA program nol only comply with the specific prohibihons of Common Asticle
3, ut also that detainees be provided with the basic necessities of lifc. See Exec. Order 13440 §
3(h)iv). These provisions ensure that all detainees within the CTA piogram shall be treated
humancly.

Your letter asks whether the meaning of humane treatment could vary baged on the
identity of the detainee or the information he is belleved (o posscss. Commeon Article 3 requires
that detainees be mreated humancly “in all circumstances.” At the samc time, Common Auticlc 3
docs require consideration uf the circumstances in evaluating whether i foct the goveramental
conduct would implicate the Article’s specific prohibitians. For instance, Common Article 3
may prohibit “murder” rogardicss of circumstance, but the killing of an enemy combalaut on the
battlefield would nol constitutc a “murder.”’ Thus, in evaluating whether a horniclde violstes
Common Article 3, it would be necessary 1o consider the circumatances surrounding the act.

Even morc directly, Common Article 3's prohibition of “outrages upon personal dignity”
requires consuleration of the circumstances in de(crmining whether conduct would arnount to an
outrage. For instance, a gencral policy 10 shave dolainecs for hygienic and security piposcs may
well be justifiahle, but the targeted decision 1o shave the beard ot a devout Sikh fur the purposc
of humiliation and abuse would raise different cuncerns. Intcrnational wibunals interproting
Commun Article 3 acoordingly have recognized (hat what constitutes an “‘outrage” requires an
evaluation of the motivation for the conducl and an objcctive weighung of the circwnstances, so
25 (0 determine whether the conduct should be deemed 10 ag outrageous and umvenally
condeuuicd. See, e.g., Prosacutor v. Aleksovskd, IT-95-14/1-T, Y 55-56 (ICTY Trial Chamber 1
1999). To risc to the level of an outrage, the conduct must be “animated by contemnpt for the
human digmty of another person™ il it must b so deplorable that the rruvonable obscrver
would recognize it as something (hat should be univercally condemned. /. Consistent
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hibits ““willful and ouliagoous acts of personal

with these docisions, the executive vrder pro
abuse™ (hut arc “done for the purpose of humiliating or degruling the individual” and thal are “so

serioux (hiat any rcasonable person, considering the CLICUMSIHICES, would deem the acts tu Le
beyond the bounds of human deccucy.” Exce. Order 13440 § A)YYE)-

To be clear, neither the exceutive order nor Common Auticle 3 would permit an
individual to commit an “oulrage upon personal dignity’ * based upon the type of information a

deluinec 15 belicved 1o possess ur the govornment mgerest at stake. Nor would the purpose

requireancnt domand that the indiv +dua) act with specific inteat, it requirca merely an intent to
ustrations of the kinds

humiliatc and degrade. To make lliis clear, the executive order provides ilf
of conduct that would be prohibited in all cases, regardiess of e circumstanoes and purported
jnstifications, including forcing an ‘ndividual to perform gexual acts, thrcatening an individual

with sexual mutilation, or uning an individual as a hurnan shield. See also Aleksovsk, at § 57

n 81 (noting thot the use of a human shicld “'per s6” violates Conunon Article 3). At the samo
time, thcse provisions reflect the common 3ense notion that & reasonablc obscrver, in determining
e decuedd outragcous and pardcularly revolting, would take inio

whether conduot should b
account the circumglsnces currounding the conduct, including what justifications might exist.
, Article 3 “is, in the pature of

See id. a1 § 53 (noting that the slandard eatablished by Commut
things, relative: 1t depends on all the circurpstances of the casc”).

your letier also nsks whether the meaning of “cruel, inhuman and degrading weament”
(“CID'1") might similarly depend upon the circumstances. Congiess prohibited CIDT of all
persons in the cugrody of the United Stotes, regardless of lucation or nationality, under the
Detainee Treatment Aul of 2005 (“DTA”). Soe Pub. L. 109-148, tit. X, § 1403(a), 119 Stat.

26%0, 2739 (2005). The DTA defincs CIDT 1o mean “the cmicl, unusual, and inhumane

treatment or punishment prohibited by the Fifth, Bighth, and Fourteenth Araendments to the
Conetitution of the United Statcs.” Although Common Article 3 docs not directly prohibit CIDT,
on CIDT and those of

Congress has recognized a closc corrcapondence between the prohibition

Common Arti_cle 3, descrihing the CLO'1 prohibition in the MCA 2s an “additional prohibition™
directed at satisfying Common Article 3’s obligations. See MCA § &(c). Consistent with that
gtatutory directive, Bxecutive Order 13440 further requires that the CIA program comply with

prohibition on CIDT xs a means of cnsunng comphance with Common Article 3.

the
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nrion and interrogation

With respecl 10 capturcd terronsts who arc subject to a dete
ance with the substantive

Bl like that of the: CTA, the CIDT prohibition requires compli
: | : component of the Filh Amendment’s Dve Process Clause, which goveTns the types of treaument
B {hat are permissible witbout trial and conviction ' See, ¢.g.. Chavez v. Mus tinez, 538 U.S. 760,
779-80 (2003); see ulso id at 773 (plurality op.), id. at 787 (Stevens, J, cancumng in part and
4 dissenting in part). The Suprcme Court has beld that to violate substantive due process, the
d to “shock[] the conscicuce.” Rochin v. California, 342 U.S. 165,172
i (1952), Counry of Sucramento v. Lowis, 523 11.S. 833, 846 (1998).
et e
s Like Common Article 3's prohibition of outrages upan personal dignity, the CIDT
e prohibition requircs, under longstanding Supreme Court precedent, “an exact analysis of
i circumstances” in determining what “sbocks the conscicnce.” Lewls, 52317 S. at 850, see also
id. (*"That which may, in one sefting, constitule & denial of fundamental fuirness, shocking 10 the
s, and 1n light of other considcrations, fall

i universal sense of justice, may. in other circunstance
In any contexty, however, the Court hos

short of such a det ial.”) (intcrnal quotation omiitted).
identified W0 gencral principles a8 relevant v detcrmining whetber the conduct ‘“‘shooks the

conscience.” The lest first rcquiree an inquiry into whether the conduct iy “arbitrary 1n the

constitutional sensc,” that 15, whether the conduct is proportionate 0 the govermmental interest

- invalved. Id. at R46. In addition, the 1€8T TEquIFes an objoctive inquiry inlv whother the conduct

it is "egregious” ¢ “outragoous” in light of “rcaditional cxecutive pehavior and contemporary
practices ” Id. at 847 n.8. Accordingly, s with the prohibition Upon OUTTAEES upon personal
dignity, it is clear that whilc context and circumsiance may be relevant o the analysis. some
conduct would be decmed 1o “shock the consuience” under any Circurnslances.

i
! If we: can be of further assigtance regarding thas or apy other mallcr, plcasc do not hesitate

to coptaut this officc.

[ l-" it
Tl Sincerely,

; Brian A. Benczkowxki
Pnncipal Deputy Asxistant Attomey General

—_____———‘—
]

£ “croe! and unusual puoi 1" and does not apply until
Ifish, 441 U 8. 520, 535 .16 (1979), see alro In rs

i i ¢’ Eighrh Amcudnxat
™). The Founrteenth
to the federal GoverameT! See, e.g., San
542 n.21 (1987).

The Bighth Amcudanent prokibits the inflicnon 0
\ece bas becn a “formal adjudicadon nf guilt” Dell v. Wo
Guontanamo DNetainee Cases, 355 F Bupp. 24 443,480 M D C. 2005) (disrmisaing detawnce

B claims bocsuse “the Eighth Amendmeal ayplics only ofler an individual 13 convicted uf cams

Amendment, which regulatcs the
Francisco Aris & Arhlerics, Inc. v Unite

TSI
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