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The case of Captain Howard B. Levy—the Green Beret "Medic" Case FN1—at first seemed like
hundreds of smilar cases involving American servicemen being prosecuted for resistance to military
ordersinvolving Vietnam. Captain Levy had refused an order to teach dermatology to Specid Forces
(Green Beret) medics in the United States who were preparing for service in Vietnam, on the ground
that his teaching would be "progtituted” by the Green Berets who in his opinion would commit war
crimes once they arrived in Vietnam. The law officer for the military court, surprisngly, and on hisown
initigtive, thereupon called for a private sesson in which he would hear evidence on the "Nuremberg
defense’'—the charge that the Green Berets were committing war crimesin Vietnam and that the
government cannot condtitutiondly [page 1056]

place asoldier againg hiswill in substantia jeopardy of becoming implicated in such crimes. This
decison by the law officer lifted Levy's case out of the ordinary and gave it historical sgnificance. After
hearing the evidence, the law officer ruled that none of it was admissible in open court. The net effect
was to suggest to the public that an American military court was willing to be open minded about the
introduction of awar-crimes dlegation but that such adefense in fact had no intrinsic merit.

A closer look at the law officer's ruling reveds otherwise. The law officer held the proffered evidence
inadmissible not on the merits but because it was Srictly irrdevant to Captain Levy's own
circumstances. Although there was testimony in the private session that Green Berets were engaging in
crimind activity in Vietnam that violated internationd laws of warfare, there was no evidence that the
medics among the Green Beret troops were themselves engaged in war crimes or that their medica
training was being progtituted by being utilized in crimind activity. FN2 While narrowly conceived, this
ruling is reasonable inasmuch as Captain Levy was not himsdlf in danger of serving in Vigtnam asa
member of the Green Berets, and his particular medica expertise, taught in this country, could only
serve to amdiorate whatever wartime crimes they might commit. Thus the Levy case may have been the
weakest possible situation to introduce a " Nuremberg defense.” On the other hand, the case does
stand for the important precedent that a war-crimes defense is available, in relevant circumstances, to
in-service ressers.

Much has been published in recent years concerning aspects of the legdity of the American involvement
in Vietnam, FN3 creeting confusion and an understandabl e readership reaction that any attempt to
discuss"law" and Vietnam is ether frugtrating or phony! FN4 Most writers have discussed these issues
in terms abgtracted from probable judticiahility, caling the entire war effort illegd becauseit isawar of
aggresson in violaion of the United Nations Charter or an undeclared war in violation of the United
States Condtitution. FN5 Surely no judge would

[FN1057] have the temerity to invaidate the entire war effort on such conclusory grounds as these.
FN6 However, if we move out of metaphysics and into the narrow question of whether some methods
of conducting war areillegd, the area of inquiry is arguably justiciable and susceptible of adversary legd
argumentation. In this age of blind progress, when man has reached the potentia of summary
destructability of the whole human race by thermonuclear wegpons, virulent germ warfare, nerve gas, or
the somewhat dower processes of environmenta pollution, it is possible that some American judges
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may be ready to review the judgments of military leaders on mattersthey say are related to nationd
security. A military decison to use chemica and gas wegponsin Vietnam, for example, might in an
gppropriate case be examined by an American court in light of the internationa laws of warfare rdating
to such wegponry and the possible shortsightedness of such deployment as a precedent that some day
may redly imperil American security.

It iswith such condderations in mind that we propose to discuss first the concept of "war crimes’ as
articulated at Nuremberg and e sawhere, and to consider the legal applicability of this body of
internationd law in domestic American courts. Following that, in the second part of our essay, we
present the kinds of evidence needed to substantiate claims of the commission of war crimes. We then
consder possible defenses to dlegations of war crimes, and close with adiscusson of the judticiability
of war crimes questions in American courtsin possible service-resister cases.

I
APPLICABILITYOF THE LAWS OF WARFARE TO AMERICAN LAW

A mogt authoritative capsule statement of the content of war crimes under internationd law is that found
in the Charter of the Internationd Military Tribuna a Nuremberg FN7 and affirmed by a unanimous
resolution of the Generd Assembly of the United Nations: FN8

War crimes[are] violations of the laws or customs of war [which] include, but [are] not

limited to, murder, ill-trestment or deportation to dave-labour or for any other purpose

of civilian population of or in occupied territory, murder or ill-trestment of prisoners of

war or persons on the sess, killing of hostages, plunder of public or [FN1058] private

property, wanton destruction of cities, towns, or villages, or devastation not judtified by

military necessity.

More specific formulations of the laws of war are found in internationa tresties. The United Statesisa
party to twelve conventions pertinent to land warfare FN9 which typicaly contain very detailed
provisons. FN10 Despite the particularity of these conventions, courts dealing with war-crimes cases
have not adopted an overly technica approach but rather have looked to substantid violations that
contradict the underlying humane purpose of these laws. In In Re Yamashita, FN11 for example, a
1946 case involving the conviction of a Japanese commander for failure to restrain his troops from
committing war crimes agang civilians, the United States Supreme Court placed decisive weight on the
"purpose of thelaw of war" to "protect civilian populations and prisoners of war from brutaity.”

The laws of warfare are part of American law, enforceable in American courts, not only because the
United Statesis party to most of the mgor multilateral conventions on the conduct of military hodtilities
but aso because the laws of warfare are incorporated in international customary law, which under the
Condtitution is part of American law. FN12 Thisinternationd customary law, in turn, derives much of its
content from magor international conventions. FN18 Thus, while the United Statesis not a party to the
Geneva Protocol of 1925 on Poisonous Gases and Bacteriological Warfare, FN14 for example, the
substance of this convention has nevertheless passed into the customary laws of warfare and isin that
manner binding on the United States. FN15



[page 1059] Although the United States is subject to the laws of warfare, any given conflict has to be
examined specificaly to determine the applicability of the various internationa conventions and to
determine whether itisin fact a"war" for legd purposes. The Geneva Conventions of 1949, FN16
which condtitute an important source for much of the laws of land warfare to be examined later in this
essay, were ratified by the United States, FN17 the Soviet Union, FN18 Communist China, FN19 and
both North FN20 and South Vietnam FN21. 1t would be most difficult for the United States to argue
that the Geneva Conventions of 1949 do not apply vis-a-visthe Nationd Liberation Front which is not
a party, inasmuch as the United States has consstently characterized the NLF as a political arm of
Hanoi in the South. Indeed the United States would probably resst any atempt by the NLF to ratify the
Convention, on the ground that the NLF is not an independent political state or entity. In any event, the
United States has never denied nor contested the applicability of the international law of warfare to the
American military engagementsin Vietnam. In a 1966 memorandum on Vietnam the Department of
State said that

aforma declaration of war would not place any obligations on either sdein the conflict

by which that sde would not be bound in any event. The rules of internationa law

concerning the conduct of hodtilitiesin an internationa armed conflict apply regardless of

any declaration of war FN22

In 1965 President Johnson directed Secretary Rusk to inform the international committee of the Red
Cross that the United States was abiding [page 1060] by the "humanitarian principles’ of the 1949
Geneva convention and that it expected "other parties’ in the Vietnamese war to do the same. FN23
The N.L.F. "presence” a the Paris Peace talks removes any fina doubt that it has achieved belligerent
datus and thusis entitled to the benefits, and burdens, of the laws of war. FN24 Findly, the laws of war
continually apply to both sdesin a conflict irrepective of whether one sde has committed or is
committing frequent violations of these laws. FN25

Theinternationd laws of warfare gpply to military combeat Stuations however characterized by the
parties. The Geneva Conventions of 1949 specificaly state their gpplicability to "al cases of declared
war or of any other armed conflict...even if the state of war is not recognized by one of [the Parties].”
FN26 Nor isadeclaration of war needed; the United States Army Field Manual holds:

Asthe customary law of war gppliesto cases of international armed

conflict and to the forcible occupation of enemy territory generdly aswell asto declared

war inits grict sense, adeclaration of war is not an essentia condition of the application

of thisbody of law. Similarly, tregties relating to "war" may become operdtive

notwithstanding the absence of aformd declaration of war. FN27

Insofar as it may become necessary to procure ajudicia determination that war, or even armed conflict,
exigsin Vietnam, American courts have historicaly displayed a common sense gpproach to determining
whether a state of war or armed conflict was occurring or had occurred in foreign lands. FN28

[page 1061] Onceit is agreed that the laws of warfare apply to the United States generally and in the
Vietnamese war in particular, amore vexing problem concerning the gpplicability of the internationa law
of war crimesto American courts remains-the image that many jurists have of the Nuremberg judgments
as representing the gpplication of ex post facto law to the Nazi defendants after the Second World
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War. Of course, even if the Nuremberg tribunal had articulated laws of war for the firg time the
Nuremberg precedents nevertheess stand for all combat Stuations since then. It is worthy of note that
on December 11, 1946, the United Statesjoined in a unanimous Generd Assembly resolution affirming
"the principles of internationd law recognized by the Charter of the Nuremberg tribund and the
judgment of the tribund." FN29 Despite these arguments, however, American courts might be reluctant
to invoke a precedent that itself was tainted by aretroactive application of crimind law. Thusitis

important here to andyze the Nuremberg judgments closdly to seeif this jurisprudentiad objection iswell
founded.

Anayss of the September 30, 1946 verdict and sentencing of the mgjor Nazi war criminas a
Nuremberg indicates that the Allied prosecutors may have done themsdves adisservice in their zed to
introduce the new crimes of "crimes againg peace” and "crimes againg humanity.” Ultimately, the
tribunas handed down what were principaly convictions of traditiond "war crimes," crimes which hed
been invoked after the first world war FN30 and which were so generdly regarded as an established
part of internationd law that no significant objection to ther incluson was made a Nuremberg. The
twenty two defendants were indicted varioudy on four counts. (1) Conspiracy to wage wars of
aggression; (2) initiating or waging wars of aggression ("'crimes againgt peace”); (3) war crimes, and (4)
crimes againgt humanity. The find sentencing can be summarized as follows: FN31

Defendant » ‘ Counts Sentence
(page 1062) ‘

(1) (2) (3) (4)
Goering 1
Hess
von Ribbentrop
Keitel
Kaltenbrunner
Rosenberg
Frank
Frick
Streicher
Funk
Schacht
Doenitz
Raeder
von Schirach
Sauckel
Jodl
von Papen
Seyss-Inquart
Speer
von Neurath
Fritzsche
Bormann
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Total Indictments 22 16 18 18

Total Convictions 8 12 16 16
Key

Indicted but not convicted

Indicted and convicted

Ten years imprisonment

Fifteen to twenty years imprisonment

Life imprisonment

Death by hanging

Life imprisonment

Death by hanging

gawy»+—o
W nuwun

oo
nn



The table reved s the following configurations:

All defendants except Hess FN32 who were convicted of the innovative crime of waging aggressve
warfare (under counts| or 2) were also convicted of the traditiond "war crimes' indictment (count 3).
Hess, [page 1063] the sole exception of twelve, did not receive the death penalty.

Every defendant, except Streicher and von Schirach, who was convicted of the "crime againgt humanity”
(count 4) was aso convicted of the traditiona "war crimes' count.

Thisinterdependence of counts 3 and 4 is bolstered by the way the fina verdicts were read in open
court on October 1, 1946. For each defendant except Streicher and von Schirach, counts 3 and 4 were
congdered together under the paragraph heading "War Crimes and Crimes agand Humanity." This
followed the way the evidence was presented at tria as well asthe pattern of article 6 of the Charter of
the Internationa Military Tribund. FN33 For the rubric "crimes againgt humanity” was explicitly
consgdered in article 6, and by the tribund itsalf during its proceedings, as comprehending the most
heinous of the war crimes in addition to innovatively making crimind the murder or matreatment of the
German government's own citizens (such as Jews, Jehovah's Witnesses, Freemasons, and politica
opponents of the Nazi regime). FN34 Content andysis of the tribund's verdicts, furthermore, shows
that except for Streicher and von Schirach each defendant convicted under count 4 could be said to
have been convicted under an aggravated war-crimes charge amounting to a"crime againg humanity.”
With respect to four of these defendants—Keitel, Sauchel, Jod!, and Speer—there is no mention in the
verdict of crimes againgt German citizens and thus their conviction under count 4 was solely an
aggravated verson of the traditional war crimes indictment.

Thus, despite criticism of the Nuremberg trids relaing to the mgor war criminas on nulle poena sine
lege grounds, the overwhelming component of the verdicts was the traditiond "war crimes’ charge. In
this essay, therefore, the Nuremberg precedents are referred to solely as establishing the international
law of "war crimes," and not the more dubious and propagandigtic "crimes againg peace” and "crimes
agang humeanity” which unfortunately have served to weaken the popular image of the vaidity of the
Nuremberg proceedings.

A second source of possible judicid reluctance to accept or give much weight to awar-crimes defense
in American civilian or military courtsis afeding, usualy not articulated, that the internationa law of war
crimesisnot "red" law but rather the embodiment of an abstract idedlism out of touch with such brutal
facts as are reveded in the Viethamese war. War is, in other words, an al-out struggle, and thereisno
room for judicid intervention in its processes even granting that after the war is over a Nuremberg-type
trid might be held. The reply

[page 1064] that American courts must gpply thislaw insofar asit is reflected in treaties to which the
United States is a party isitsdf an ineffective rgoinder inasmuch asjudicid atitude plays a Sgnificant
role not only in the ultimate disposition of cases but dso in the preliminary decision whether to hear
argument. The controverses in many branches of the law deding with "standing” and "politicd
questions' attest to the delicacy of judicid attitude as afactor in determining whether to hear certain
types of arguments. Thus, it may be more effective to argue that the concept of war crimesin
internationd law reflects an extremely redlistic philosophy of law, warfare, and socid control, which
serves the best interests of the United States.



To begin with, the laws of warfare implicitly acknowledge, and redidticaly discount, the question of the
legdity of commencement of military hodtilities. Although resort to the "threat or use of force” isillegd in
internationd relations under the United Nations Charter, FN35 even a sate which garts a flagrant war
of aggresson is entitled to the benefit of the laws of warfare and must accept its burdens. FN36 At
Nuremberg, the alied tribunas rejected the argument of severd prosecutors that everything the German
and Japanese militarists did during the war was criminad because the war itsalf was an act of aggression.
FN37 Second, the laws of warfare, like the whole of internationa law, express the reciproca sdlf-
interest of the governments that conceived them and support them. It may not be overly cynicd to point
out that the many provisions reaing to the trestment of prisoners of war that are listed in the United
States Army Field Manual may operate to defuse incipient res stance on the part of soldiers by
assuring them, at least on paper, that if captured by the enemy they will be given prisoner-of-war-
trestment. Smilarly, rules designed to protect civiliansin part may have operated to give governments
greater freedom of action in mobilizing civilians to support and pay for sanding armies and armaments.
A government thus may have been willing to pay the price of alimitation of legd methods of warfare to
obtain greater access to war-making ability. To the extent that this may have been one of the many
motives involved, we should not fall to extract the price of compliance from governmentsthat are
involved in warfare. Third, by helping to preserve lives of captured soldiers and the infrastructure of the
[page 1065] civilian economy of both sdes, the laws of warfare help not only to restore peace but dso
to judtify the battle. FN38 Findly the laws of warfare provide alega means of removing from the scene
leading enemy commanders via post-war military crimind tribunas, thus facilitating postwar governance
of thelogng sde.

But can they redly be "laws' when it is notorious that they are frequently flouted and violated during
wartime? Nearly any promulgated law of generd gpplicability that is consstent on its face FN39 exerts
some pressure toward compliance with its terms. Imagine the smplest of laws-a"stop Sgn” at a street
intersection in atown in which every driver goes through the intersection without bringing his vehicleto a
complete stop. Does this habit of disobedience mean that the sop sign is not redly alaw? Of coursg, it
may be argued pedanticdly that it isalaw because it might be enforced some day. More important,
however, it may be observed that the driversin thisimaginary town dow down and proceed with
caution when gpproaching the corner with the stop sign, even though they do not comply with itsterms.
If S0, the Sgn influences human behavior. Indeed, its main purpose-to prevent traffic accidents at that
corner-may be completely fulfilled despite the totd lack of literal compliance.

In wartime, some soldiers and commanders may disobey the laws of warfare listed in their fidd manuds;
but some may do so only in pecia circumstances, and others may refrain from doing so dtogether. A
soldier who disobeys is gambling that his Sde will eventudly win so that the enemy will not try him for
war crimes, that he will not be captured by the enemy during the war and identified asawar crimind,
and that his own sde, though winning, will not court-martia him. FN40 In addition, he must consider
that his own side might suffer from his acts by virtue of reciproca disobedience of the laws of warfare
by the adversaries. In World War pressures such as these caused consderable compliance with the
laws of war even by German commanders in the darkest days of their battle. FN41 Moreover, the
consderable [FN1066] resistance of German generds evidently forced Hitler to put into writing such
orders asthat of October 18, 1942, commanding the execution of captured British commandoesin
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Africa FN42 Reports from Vietnam suggest that American military officers take consderable painsto
avoid any overt departure from the laws respecting treatment of prisoners. FN43 What violations a
field commander will not commit openly or in the aasence of written orders from a superior effectively
reduces the number of instances that he will have occasion to contravene the laws of warfare. Thus the
laws of warfare, like dl laws, a least operate to make the prescribed conduct more difficult than if there
wereno law & al.

It is perhaps afailure to look upon the laws of warfare as embodying pressures toward behaviora
conformity, coupled with an overreaching attempt to gppear redigtic, that lead Professor McDougdl to
articulate adoctrine of the laws of war that tends to relativize them out of existence. Y et his "policy-
oriented jurisprudence’ FN44 on the laws of [page 1067] war cannot be bypassed asit is by far the
most comprehensive and important statement to be offered in this field in recent times. FN45

Professor McDougd views the laws of warfare, and internationd law generaly, as guides to dternative
policies for decisonmakers. "Legd rules™ he once wrote, "exhaust their effective power when they
guide a decisonmaker to relevant factors and indicate presumptive weightings.” FN46 When amilitary
commander chooses to follow a policy coincident with the requirements of the laws of warfare, he does
S0 not because of any prescriptive eement of "oughtness' in the law itsdf but because he deemsthe law
appropriate and in the common interest. FN47 In Professor McDougd's system, what is reasonable to
the decisionmaker islegd. FN48

In search of some standards of reasonableness, Professor McDouga articulates broader generaizations
which account for specific laws. For the laws of warfare, he combines two admittedly "complementary”
generadizations-military necessity and the minimum destruction of vaues FN49-into the sngle
"fundamentd policy” of the "minimizing of unnecessary destruction of values." FN5S0 Obvioudy this
formula gives greet latitude to the military commander on the spot. Anything he chooses to do, by virtue
of the fact that he has decided to do it despiteits costs, can be rationalized as an application of the
principle of minimizing unnecessary destruction. Nor does Professor McDougd stop with the military
commander. He writes that we must refer to the political purposes of the belligerent since these generd
politica objectives affect and determine the legdity of the more specific military applications of the
formula. FN51 But dready the Vietnam war seems to undermine the usefulness of this approach. For
the American palitical [page 1068] objectives in Vietnam have undergone numerous ambiguous
changes, FIN52 the most recent objective being awithdraw from Vietnam consistent with the security of
loyd South Vietnamese citizens to whom the United States had promised that it would never withdraw
until the war was won by the American Saigon codition. Indeed, the notion of a clear military objective,
which gpparently seems to be an important aspect of Professor McDougd's view of the laws of
warfare, may have vanished after 1945. The limited wars fought since then in the shadow of potentia
nuclear conflagration have made it dmost impossible to articulate any consstent strategy of political-
military "victory." FN53

Just as the concept of military necessity growsto globa breadth if we adopt a subjective standard and
generdizeto the palitica level, so too Professor McDougd's formula of minimizing unnecessary
destruction could judtify any military action the moreit is divorced from specific rules regulating the
conduct of hodtilities. If we postulate as legitimate the Allied demand upon Japan in 1945 of
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unconditiona surrender, then the atomic bombings of Hiroshima and Nagasaki would appear to have
been reasonable steps toward that god. FN54 On the other hand, by rejecting vague generaizations
and subjective standards of reasonableness, a court might gppraise the atomic bombing-particularly the
second "demongtration” bombing of Nagasaki-in terms closely analogous to traditiond prohibitions of
blind aerid bombardment of undefended non-military population centers. FN55 At Nuremberg,
Professor McDougd's view of the laws of warfare, may have vanished conviction since it would have
been nearly impossible to prove the requisite crimind intent if a defendant's state of mind had been an
element in judging whether his underlying act was reasonable or was crimina. Rather, the Nuremberg
judgments are replete with citations of multilateral conventions particularizing the internationd laws of
war.

[page 1069] Claims made by various defendants that their actions were dictated by military necessity or
were reasonable in light of military or political objectives were met with gtrict citations by the
prosecutors and the tribunals of the laws of warfare and an unwillingness on the part of the court to
second-guess the defendants phenomenological perspectives. FN56

Professor McDougal's reasonabl eness test, balancing the complementary prescriptions of military
necessity and minimum destruction of vaues, is not unlike atemptsto rewrite the American Bill of Rights
into asmple balancing test between freedom of individua action and the public interest in nationd
security. FN57 A moment's reflection will demondrate that thisis precisdy the evauation that public
prosecutors make before deciding to prosecute cases involving the exercise of speech or rdligion, and
their decison probably reflects the mgority opinion of the public. The Bill of Rights, however, is anti-
magoritarian; it safeguards "unreasonable" speech, religion, assembly, and privacy. Smilarly, athough the
laws of warfare must seem at times to be highly unreasonable to military commanders or politica

leaders, they fulfill the function of drawing lines between permissible and impermissible conduct in away
which would be impossible for such generadized notions as military necessity or minimum destruction of
values.

[l
EVIDENCE OF WAR CRIMES

Inthefirgt part of this Article we have attempted to show that the body of internationa laws relating to
war crimes is gpplicable to soldiers in United States forces and to these soldiersin the Viethamese war.
American courts may nevertheless be reluctant to entertain a Nuremberg defense because they fear that
the redrictive rules of evidence and the nature of the evidence itsdf will render the defense impractica
and inconclusory. Consequently, in this part we discuss the specid rules of evidence that are used in war
crimes trids and then marshd the available rdlevant evidence, sufficient to meet the slandards of proof at
Nuremberg, that American forces commit war crimesin Vietnam.

A. Admissible Evidence

American courts are familiar with highly technica and restrictive rules of evidence, which are nonetheless
workable because courts most [page 1070] of the time dedl with cases arigng out of events physicdly
proximate to the court. The accessbility of witnesses, documents, photographs, and even sites, dlows
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the luxury of complex verification and authentication procedures. But where the facts offered for proof
in acaseinvolve dleged war crimes committed in aforeign combeat zone, the usud luxuries of
evidentiary verification must be modified. FN5S8 Not only isthe locus of the evidence in aforeign
country, but aso other branches of the government, particularly the executive and military, may be
expected to resst judicid probing into as sengtive a subject aswar crimes. FN59 Our purposein this
section isto show that there isindeed ample precedent for judicia relaxation of the technical rules of
evidence in war-crimes cases, particularly for the type of cases relying on Nuremberg defenses
envisaged in the present essay.

The Nuremberg Charter explicitly exempted the tribuna from "technicd rules of evidence” FN6E0 It aso
permitted the tribund to take judicia notice of "officia government documents," FN61 and the tribund
broadly interpreted this permission to dlow judicia notice of any and al evidence collected and
presented by any Allied power. FN62 A great mass of documentary materia was introduced at the
trias: orders and directives purportedly signed by the defendants themsdlves, copies of speeches,
diaries, record books, photographs, motion pictures, depositions, popular books and excerpts
therefrom, persond affidavits, investigating commission reports, and quotations from speeches, letters
and statements of famous men. FNG3 The prosecution introduced affidavits of expert witnesses at many
pointsin thetrias, and the evidence was

[page 1071] alowed. FN64 The judges a many points stated that they would assign probative weight
to the evidence in accordance with the manner in which it was authenticated FN65 and many of the
exchanges between counsdl and judges concerned the question of probative value. FN66

The various nationd trids of lesser war criminds following Nuremberg made even more explicit the
evidentiary latitude afforded courts in war-crimes cases. A British Royd Warrant of 14 June 1945
relaxed evidentiary rules for British military courtsfor trids involving dleged violations of the laws and
usages of war, specificaly alowing the court to "take into consideration any ord statement or any
document appearing on the face of it to be authentic,” dlowing hearsay evidence if the withess were
"unable...to attend without undue delay” or if adocument could not be produced "without undue delay,”
and admitting "any document purporting to have been signed or issued officidly by any member of any
Allied or enemy force.” FN67 The British trials conducted under this warrant made clear what may be a
fundamentaly important factor in dl war crimestrids-that dthough one or two affidavits or documents
might not be authentic, nevertheless if the overwhelming preponderance of the evidence points to the
commission of war crimes it would be unjust not to admit dl purportedly authentic evidence, and leave
it to the judges to determineits value. FING8 Because of the difficulty of getting unimpeachable evidence
of facts [page 1072 that occur during the vast disruption of war, this gpproach best fulfills the purpose
of judicid inquiry in such cases. FNG9

Inlight of the nearly complete United States control over the trids of aleged Japanese war crimindls,
Japanese proceedings provide the best precedents for American courts in war-crimes cases. The mgor
Japanese defendants were tried by the Internationa Military Tribunal for the Far East, a court
established, chartered, and approved by Genera Douglas MacArthur, who as Supreme Allied
Commander for postwar Japan aso appointed the judges. Its charter provided that the Tokyo tribunal
"shdl not be bound by technicd rules of evidence," and in particular may admit as evidence:



1) A document, regardless of its security classfication and without proof of its issuance
or sgnature, which appears to the Tribuna to have been signed or issued by any officer,
department, agency or member of the armed forces of any government.

2) A report which gppears to the Tribund to have been signed or issued by the
International Red Cross or amember thereof, or by adoctor of medicine or any
medica personnd, or by an investigator or intelligence officer, or by any other person
who appearsto the Tribuna to have persona knowledge of the matters contained in the
report.

3) An affidavit, deposition or other sgned statement.

4) A diary, letter or other document, including sworn or unsworn statements which
appear to the Tribund to contain information relaing to the charge.

5) A copy of adocument or other secondary evidence of its contents, if the origind is
not immediatdly available. FN70

Generd MacArthur aso set up the United States Military Commission for Manilawhich tried Generd
Y amashitafor permitting his men to commit war crimes and massacre civilians, a case important
because of the fact that it reached the United States Supreme Court. At the tria, numerous affidavits,
depositions, letters, documents, and newspaper articles, admitted over the objections of the defense,
FN71 formed the basis for Generd Y amashitas conviction. FN72 Y et the Supreme Court held [page
1073] that there was no denial of due process. FN73 Both In re Yamashita and the charter of the
Tokyo tribund therefore stand as important precedents in American law for the raxation of drict rules
of evidence in cases involving dlegations of war crimes.

It must be noted, for present purposes, that the existing evidentiary precedents are dl from casesin
which individua defendants were charged with the commission of war crimes. The present essay,
however, does not concern such cases. Rather, it concerns cases which involve the question of whether
asarviceman may resst assgnment to Vietnam, or to a specific combat zone or divison in Vietnam, on
the grounds that other personsin Vietnam are committing war crimes or thet there is a pattern of
violation of the laws of war in acombat zone to which the resster may be sent. The permissbility of
relaxing evidentiary standards in such a case, however, follows afortiori from the precedents just
examined. A court should alow such a serviceman at least as much |atitude as prosecutors receive in
war-crimes cases where the burden is on the prosecutors to prove beyond a reasonable doubt the
commisson of war crimes.

B. Required and Available Evidence

The purpose of this subsection on the legdly required and factudly available evidence of war crimesin
Vietnam is not to prove facts or to make judgments better |eft to courts, but to outline the kinds and
avalability of evidence, and the legd arguments necessary to support a reasonable dlegation by an
American service resger that American forces commit war crimesin Vietnam. We shdl here present
examples of the kinds of evidence that would be relevant to the substantive law of war crimes that
should satisfy the Nuremberg criteria of sufficiency and admissibility.

We make no attempt here to cover dl the possible violations of the laws of warfare in the complex
Vietnam war. For example, we shal not dedl with the issues of defoliation and crop destruction per se,
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forced didocation of refugeesin South Vietnam, pillage, conditionsin prisoner-of-war camps, or the
care and medica trestment of civilian war victims, FN74 The murder of civilians, such asthe American
massacre of the villagers of Songmy on March 16, 1968, is so obvioudy a capitd violation of the laws
of war asto need no extended comment here. FN75 [page 1074] Instead we shall concentrate on three
basic and illudtrative categories that are crucid to Vietnam and that aso may be extrapol ated to other
possible future Situations. murder or torture of prisoners of war, aerial bombardment of nornmilitary
targets, and the use of prohibited weapons of warfare. For each of these we shdl attempt to summarize
the rdevant internationa law, with particular reference to the Nuremberg precedents, and indicate the
kinds of subgtantive evidence available with respect to its violation in Vietnam.

Consderable use will be made in this subsection of testimony given before the Bertrand Russdl
International War Crimes Tribuna whose hearings were held in Copenhagen and Stockholm in 1967
and whose findings and principa evidence were recorded in abook published in 1968. FN76 Although
this was an unofficid "tribuna,” FN77 the proceedings were at least as forma as many of the
commissions and meetings which produced affidavits, depogitions, and written testimony that were
admitted in the various post-World War war crimestrids. Additiondly there is evidence of consstency
of the witnesses testimony at the Russall proceedings and in books, newspapers, and before American
courts. FN'78 Most importantly, the great detail and close questioning by members of the panel at
Copenhagen and Stockholm of the many witnesses testimony give that testimony high credibility vaue,
for a Nuremberg and Tokyo, it will be recaled, the tribuna's placed decisive weight on the intringc
credibility of testimony. Findly, the factud correlation between the substance of testimony produced at
the Russdll proceedings and evidence of others reported € sewhere (newspapers, books, etc.) lends
credibility to the whole.

1. Prisonersof War
a. ThelLaw

Although there is variety and complexity in the laws of war concerning [page 1075] the sandards of
incarceration and treatment of prisoners of war, FN79 it is perfectly clear that murder or torture of such
personsisawar crime. FN80 According to the Nuremberg precedents, FN81 captors may not shoot
prisoners even though they are in acombat zone, require a guard, consume supplies, dow up troop
movements, and gppear certain to be set free by their own forcesin an imminent invasion. The Hague
Conventions of 1907 require that prisoners be humandly treated FN82 and the Geneva Convention of
1949 prohibits " causng degth or serioudy endangering the hedlth of a prisoner of war." FN83 In
particular it sipulates that "no physical or mental torture, nor any other form of coercion, may be
inflicted on prisoners of war to secure from them information of any kind whatever." FN84 Both
combatants and non-combatants are entitled to prisoner-of-war status. FN85 Although captured
civilians do not share dl the rights of prisoners of war, they have the sameright againg killing or torture.
FN86 While the law is less certain with respect to partisan guerrillas, the grounds for uncertainty do not
seem gpplicable in Vietnam, FN87 and in any event any captured person has the right to afar [page
1076] judicid determination of his status before matreatment or execution. FN88 It follows that a
captured person cannot be tortured for the purpose of determining his satus. All four Geneva
conventions of 1949 provide that dl persons "taking no active part in the hodtilities, including members
of armed forces who have laid down their ams,” shdl be protected at al times and places against
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"violence to life and person, in particular murder of dl kinds, mutilation, cruel treetment and torture.”
FN89

The foregoing standards obvioudy apply to the treatment of persons captured in Vietnam by American
soldiers. The question remains whether murder or torture of prisoners by South Viethamese troops
engages American responsbility. Fird, article 12 of the 1949 Geneva Prisoners of War Convention sets
forth the duties of American soldiers who turn over prisoners to South Vietnamese soldiers:

Prisoners of war may only be transferred by the Detaining Power to a Power whichisa
party to the Convention and after the Detaining Power has satisfied itself of the
willingness and ability of such transferee Power to apply the Convention....
Nevertheess, if that Power falsto carry out the provisons of the Convention in any
important respect, the Power by whom the prisoners of war were transferred shal,
upon being notified by the Protecting Power, take effective measures to correct the
Stuation or shdl request the return of the prisoners of war. Such requests must be
complied with. FN90

Various war-crimes courts have held that knowingly releasing prisoners to someone else who will
murder them isawar crime. FN91 Second, active [page 1077] complicity by American troopsin the
torture or murder of prisoners, even if the actua physica acts are carried out by South Vietnamese
soldiers and "interrogators,” would be a direct violation of the laws of war by the Americans. FN92
Third, it may a least be argued that to the extent that the Saigon government has been under the
effective contral of, if not owing its very existence to, the United States, the latter is respongble for the
war crimes of the South Vietnamese. FN93 Finally, the Supreme Court's reasoning in In re Yamashita
obligates American officers and soldiers to take "reasonable" and "appropriate” measures to prevent
violations of the law of war "which are likely to atend the occupeation of hodtile territory by an
uncontrolled soldiery.” FN94 Whatever the precise relationship between American and South
Vietnamese forces, if thereis"to some extent” FN95 authority of the former over the latter, Inre
Yamashita imposes a positive obligation to take steps to stop the commission of war crimes by the
South Vietnamese. FN96

b. TheEvidence

Four former experienced American combat soldiers at the Russell proceedings offered direct evidence
of the murder of prisoners by Americans. FN97 They gave detailed accounts of the beheading [page
1078] FN98 and shooting FN99 of wounded prisoners, and the murder of prisoners by pushing them
out of helicopters. FNIOO They characterized these actions as "everyday thing[s],” FNIOI "expected"
combat behavior, FNIO2, the result of orders given in basic training, FN103 or indruction in specid
classes, FN104 and "standard operating policy."FN105 The soldiers responsible told their superiors
that the prisoners were killed while attempting to escape. FNIO6 Later, on September 29, 1969, a
former Green Beret soldier stated on atelevison interview on WPIX-TV in New Y ork City that he
persondly shot a prisoner while in South Vietnam and witnessed other shootings. FNIO7 Evidence from
sources other than former soldiersis available to subgtantiate these charges, FNI08 though it hasless
credibility vaue than direct testimony.
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Another former American soldier, Peter Martinsen, who served as interrogator with the 541t Military
Intelligence Detachment in Vietnam [page 1079] from September 1966 to June 1967, FN109
described to the Russdll tribuna his own beating of a prisoner FN110 and stated that he subsequently
released the prisoner to an American lieutenant FN111 who wired afield telephone generator to the
prisoner's genitals and administered eectric shocks. FN112 The fiel d-telephone method, which has
been confirmed by other accounts in books and newspapers as a digtinctly American contribution to the
history of torture, FN113 was according to Martinsen used on women as well as men, FN114 and
involved "hundreds of [American] interrogators’ who participated in the torture of captured Vietnamese
prisoners of war. FN115

Thereis substantia, undenied evidence of South Vietnamese torture and murder of prisoners of war.
Methods of torture include mutilation, FN116 disembowlment, FN117 near-drowning, FN118 bamboo
divers under fingenails, FN119 smothering with wet towels, FN120 dragging the prisoner behind a
moving vehicle, FN121 pouring water with hot pepper into the nose, FN122 wire-cage confinemert,
FN123 and rice-paddy strangulation FN124 After torture, the captors usualy execute the
prisoner.FN125 Peter Hamill, correspondent for the New Y ork Post, wrote in 1966 that there are no
huge prisoner-of-war camps springing up in South Vietnam as there were during the second World
War; prisoners are "usualy executed."FN126 A New Y ork Times correspondent smilarly observed in
1969 "the relatively [page 1080] low number of prisoners claimed by either sde.” FN127 He reported
that " South Korean and South Vietnamese soldiers have a particularly widespread reputation for killing
prisoners, Americans less s0." FN128

Apart from the generd politica argument suggested earlier FN129 that the United States might be
respongible for everything done by the Saigon regime, what is the actud American involvement in these
South Vietnamese actions? Firdt, there is consderable evidence that prisoners captured by American
soldiers are "handed over” to the South Vietnamese for torture and execution. FN130 Asthis does not
discharge American responsibility, FN131 perhaps the reason for the practice is that stated by aformer
"Green Berets' sergeant:

[L]et your [South Vietnamese] counterpart do it. ... Theidea being that, Snce you are an

American, it could be resented-your torturing or killing these people. In other words,

you don't want the charge of prejudice or racism thrown at you. FN132

Second, there is testimony that much of the torture is done under the direction FN133 or supervison
FN134 of American soldiers, that in some cases Americans are in complete control, FN135 and that
some of the methods of torturing were taught to the South Viethamese by Americans. FN136 Findly,
there is much evidence indicating that American soldiers are often witnesses to these acts, FN137 and
that either through choice or circumstances [pagel081], they do nothing about it. FN138

2. Bombardment of Non-Military Targets
a. TheLaw

The involvement of the United Statesin acts of aerid bombardment is beyond question as the United
States has been in sole command of the airplanes enjoying virtualy uncontested flights over Vietnam.
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Though much of the following evidentiary examples concern North Vietnam, where the bombing
substantialy ended in March, 1968, the issue asto North Vietnam is far from moot as there are
hundreds of men now in prison or threatened with imprisonment who refused to servein Vietnam prior
to 1968. FN139 Moreover, it isimportant to examine carefully the issue of aerial bombardment
because the United States, perhapsin part asaresult of its vast inventory of planes and bombs, may
again resort to bombing in North Vietnam, FN140 Laos, FN141 or elsewhere, and of course because
the bombing continues in South Vietnam.

Under the traditiona approach to the war-crimes concept, no lega issueis presented with respect to the
bombing of genuindy drategic military targets such as factories, anmunition depots, oil refineries,
arports, and-particularly in the Vietnam context-roads, bridges, viaducts, railroad tracks, trucks, trains,
tunnels, and any other transportation [pagel082] facilities. FN142 Furthermore, we assume that
accidenta and incidental damage to non-military and non-strategic targets is not awar crime. FN143

Quite different is deliberate—or more precisely non-accidental—bombing of targets having no military
or drategic vaue. Some such targets are specificaly banned under the traditiond internationa laws of
warfare. The Geneva conventions of 1949 prohibit any attack against hospitals or mobile medicd units
whether they have as patients wounded soldiers FN144 or civilians. FNI45 The 1907 Hague
Regulations do not contain as blanket a prohibition, but cast awider net:

In sieges and bombardments al necessary steps must be taken to spare, asfar as

possible, buildings dedicated to religion, art, science, or charitable purposes, historic

monuments, hospitals, and places where the sick and wounded are collected, provided

they are not being used at the time for military purposes. FNI146

The Charter of the Internationa Military Tribuna a Nuremberg, FNI47 includesin its definition of war
crimes the "murder, ill-trestment...of civilian population of or in occupied territory™ and the "wanton
destruction of cities, towns, or villages." FNI48 In the Shimoda Case, FNI49 the Digtrict Court of
Tokyo in along and reasoned judgment found the aerid target prohibitions of non-military objectivesto
include "schools, churches, temples, shrines, hospitas, and private houses.” FNI5O Not included in this
ligt, but assimilable under the category of "wanton destruction,” are dikes the opening or bombing of
which would flood and ruin vast areas. Professor Kolko has reported the Allied warnings of 1945 to
Seyss-Inquart, the German High Commissioner in Holland, warning him to stop the opening of dikes,
which openings had resulted in mass hardship and destruction. FNI5I Generd Eisenhower wrote on
April 23, 1945, to German Commander Blaskowitz, a subordinate of Seyss-Inquart, to cease opening
the dikesimmediatdy, and if hefalls[page 1083] "he and each respongble member of his command'’
will be consdered by Eisenhower "as violators of the laws of war who must face the certain
consequences of their acts"FN152 In Churchill's memoairsit is Sated that Seyss-Inquart agreed to stop
further flooding. FNI53 In the Nuremberg judgment againgt Seyss-Inquart there is no mention of the
dikesincident, thusindicating the tribund's satisfaction with his immediate capitulation to the Eisenhower
demand.FN154 It is clear that had Seyss-Inquart not agreed on this point, the most important charge
againg him would have been his opening of the Holland dikes. Since Seyss-Inquart was sentenced to
degth by hanging for other war crimes, we may conclude that the opening of dikes was so0 clearly awar
crime-in Eisenhower's view if not in Seyss-Inquart's as well-that it was never totally committed. Evenin
total war, some acts may be so clearly crimind that they are not done and post-war crimind
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proceedings therefore will have no occasion to charge a defendant for such a crime and establish a
subgtantive precedent that it isillegd.

Onemight look at the list of prohibited targets-schoals, churches, hospitals, private homes, dikes-and
conclude smply thet dl targetsthat are not military objectives are illegitimate targets. Such a
generdization was attempted in the Hague Rules of Air Warfare of 1923, a careful document that
according to Greengpan "has strong persuadve authority” but nevertheless is not binding snce it was not
ratified by any state. FN155 The Hague Rules dlowed aerid bombardment "only when directed at a
military objective," while prohibiting terror bombing FN156 and the bombardment of cities, towns,
villages, dwellings or buildings not in the immediate neighborhood of land forces or military objectives.
FN157 The apparent acceptability of this neat generdization was shattered, however, by the German
attacks on "enemy mora€e" during World War 11 and the British response in kind as a consequence of
"the enemy's adoption of a campaign of unrestricted air warfare” FN158 On the other hand, even the
Allied air raids and the German V -rocket bombardments of the Second World War were not
specificaly directed to non-military targets but rather congtituted a"blind" bombardment of cities having
important military targets, many of which were concealed. [page 1084] Despite this conduct by some
parties to the Second World War, and despite the difficulty of articulating aworkable rule restricting
terrorist aeria bombing, there is authority for aprohibition of "blind”" bombardment, FN159 Even
Professor McDouga would circumscribe "strategic bombing'” to effect the "minimization of unnecessary
discrepancies between the dimensions of assgned target areas and those of the specific materid
establishments within such areas which are determined to be military objectives."FN160 He agrees with
the late Judge Lauterpacht that unless there is some limitation deliberate terror bombing "comes too
close to rendering pointless dl legd limitations on the exercise of violence."FN161 Regardless of the
ultimate resolution of this question it can be said, a the very leadt, thet if war crimes exigt at dl they
include the ddliberate seeking out and bombing of specific schools, hospitas, dikes, churches, and
private residences removed from "military targets." Such a conclusion does not chalenge directly the
notions of strategic bombing or terror bombing, but rather places the emphass on the deliberate
selection of traditionaly proscribed non-military targets.

b. The Evidence

The tonnage of bombs dropped into Vietnam, an agricultura country dightly larger in size than New

Y ork State, has exceeded the total tonnage of dl the Allied bombing in the European and Asan theetres
in World War 11, including the atomic bombs. Have dl these bombs fallen upon military objectives?
Harrison Sdisbury, a New York Times correspondent distinguished for accuracy and ideologica
neutraity, visited North Vietnam at the end of 1966 and surveyed the wreckage, looking in particular
for evidence of military ingtdlations. He concluded, "When you totaed dl the 'military objectives in
North Vietnam, they didn't total much."FN162 Let usfirst consder North Vietnam, looking at the
American bombing partly through Sdisbury's eyes.

[page 1085] Sdlisbury visted the remains of the Polish Friendship School in Hanoi, which was bombed
and wrecked in two raids over ten days gpart, FN163 and then visted the victims of this bombing—
children who had severe hemorrhages from bomb fragments. FN164 Four Russdll tribunal commissions
of inquiry composed of doctors, lawyers, and scientists from many countries, visited throughout North
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Vietnam and compiled gtatistical and photographica evidence. FN165 They reported that up to the end
of 1966, American aircraft had attacked the following types and numbers of schools: 301 schools of the
second degree, 24 schools of the third degree, 29 kindergarten schools, ten primary schools, 20
technical and professond secondary schools, three universities, two primary seminaries, and one
advanced seminary. FN166 When the second commission of inquiry wasin North Vietnam on January
20, 1967, a plane attacked the classroom of the Tan Thanh school in the province of Ninh Binh with an
ar-to-ground missle, killing two teachers, 17 children (Six to eight years old), and wounding seven
others. FN167 In an underdevel oped country where villages are largely composed of huts made of
bamboo and straw, a school may present an attractive target sinceit "is one of the few modern
buildings, and therefore perfectly visble from the air.” FN168

A Japanese commission of inquiry reported to the Russdll tribund that the internationally known
Hansen's disease hogpitdl at Quynh Lap, the Quang Binh provincia hospital, and the Ha Tinh provincid
hospita were targets of bombing missons 39 times, 13 times, and 17 times respectively. FN169 A
French surgeon reported that he visited the Viet Tri Hospital which was bombed on August 11 and 14,
1966, and again bombed on January 18, 1967, with explosive and fragmentation bombs. FN170 This
same hospita was visited independently by a correspondent for Life Magazine, who described the
fragmentation bombs used as cluster-bomb units-burgting cannisters that scatter explosive balswhichin
turn spray stedl pellets coated with ngpalm over awide area.FN171 Mary McCarthy, who visited
Hanoi, reported of "ghost hospitals' and described the wreck of Hoa Binh Hospital. FN172 The Russl
[page 1086] tribunal commissions reported that American aircraft had bombed and strafed 12 province
hospitals, seven specidized hospitals, 22 didtrict hospitds, 29 village infirmary-maternity homes, and ten
others-atota of 9,072 hospital beds-between 1965 and 1967. FN173

Mary McCarthy, FN174 Harrison Sdisbury, FN175 and the Russdll tribuna commissions, FN176
have al reported and described the bombing of the famous Vietnamese leprosarium at Quyuh Lap.
Although this hedth center is known throughout the world of medicine and science, is marked by thered
cross, and has given fame to the smdl town of Quyuh Lap where it is the only notable Structure, it was
the target of 39 separate bombing missonsFN177 Mary McCarthy reports seeing photographs of the
"pandemonic scenes as doctors and attendants sought to carry lepers to safety on their backs and on
gretchers.” FN178 She reports the North Vietnamese statistics of 160 demolished secluded buildings
which had housed more than 2,000 lepers. FN179 The Americans used all types of bombs and strafed
with machineguns the fleeing lepers. FN180 The North Vietnamese Ministry of Public Hedth made
repested statements after the early attacks, caling attention to the nature of the destruction and
attempting in vain to dissuade the United States attacks. FN181 Three bombing and strafing missons
aso completely destroyed the Thanh Hoa tuberculosis sanatorium, the second most important
sanatorium in North Vietnam. FN182 It covered two and a hdf hectares, contained 30 buildings, and
was wdl-marked with many large Red Cross flags. FN183

The second Russdl tribuna commission of inquiry submitted documents and photographs on the
bombing destruction of ten churches in North Vietnam. FN184 According to Vietnamese sources,
Americans destroyed more than 80 churches and more than 30 pagodas from the air since
1965.FN185 Visgting Hanoi, Sdisbury found that "the churches whose towers rose above the
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landscape had suffered repeated damage.” [page 1087] FN186 He inspected the &. Francis Xavier
Cathedrd, "bombed into a shattered hulk on April 24, 1966." FN187

North Vietnam isaland of dikes and dams. A member of the second commission of inquiry reported to
the Russdll tribund that he wasin Nam Dinh when it was bombed on December 31, 1966, and that
contrary to the American report that the railroad junction in that city had been hit, "not a single bomb hit
the railroad junction;” rather, "they al struck the dam which protects the city from floods of the Black
River." FN188 Harrison Salisbury reports that the whole city of Nan Dinh is six to fourteen feet below
water level during the rainy season, and that its dikes showed evidence of large craters and filled-in
portions indicating bombing at tacks. FN189 He found similar evidence of repested bombing of the
dikes and water-control works in the Phat Diem region.FN190 At the Russdll hearings it was reported
that Americans twice bombed the dike at Traly, in Thai Binh province. FN191 Americans aso bombed
the dike in Quang Binh province severd times, destroying 1,500 hectares of paddy fieldsFN192 The
second Japanese investigation team reported that 100 bombs fell on the dike aong the Thuond River,
including attacks during repairs.FN193 Japanese investigation teams provided many other examples at
the Russdll hearings.FN194 A reporter for the Christian Science Monitor published an eyewitness
account of dmost dally attacks on dikes ong the Red River delta areawhere "no military targets are
visble" FN195

After March, 1968, the bombing of North Vietham was limited to the narrow southern panhandle of
that country; nevertheless, actua bombing missons were increased. FN196 At the sametime, as
Lawrence Petrowski observes, far fewer American planes were shot down, indicating the likelihood that
the bombing was directed at civilian targets in [page 1088] the heavily populated areas. FN197 A
retired Air Force captain familiar with operationsin Vietnam explained to Petrowski that the normal
procedure was to alow low echelon personnel to assign targets to airborne squadrons which were
unable to hit primary objectives or had ordnance left over from their first strike. FN198 "Often, dl area
targets, even the most questionable targets like fishing villages, rice paddies, or clusters of hutswith
seemingly normd activity around them, had been hit severd times, even scores of times."FN199

Asfor South Vietnam itsdf, a predominantly rural country outside of Saigon, newspapers frequently
report the bombing of villages- sometimes mistaken bombing of "friendly” villages, FN200 often bombing
of villagesin which there are mostly women and children and few if any Viet Cong, FN20I and usudly
heavy bombing of villagesin areas that have been declared to be "free-fire zones." FN202 Two
journdists who flew daily with the American forward air control have reported:

In August, 1967, during Operation Benton, the "pacification” camps became so full that

Army unitsin the field were ordered not to "generate’ any more refugees. ... [NJow

peasants were not warned before an air strike was called in on their village. They were

killed in their villages because there was no room for them in the swamped pacification

camps. The usua warnings by helicopter loudspeaker or air dropped |eeflets were

stopped. ...Village after village was destroyed from the air as a matter of de facto

policy. Air strikes on civilians became a matter of routine. It was under these

circumstances of officia acguiescence to the destruction of the countryside and its

people that the massacre of Songmy occurred. FN203
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Other reports have indicated the ddliberate bombing in South Vietnam of sampans, often carrying only
fleeing women and children, FN204 as well [pagel089] as hospitals FN205 and schools. FN206

Officid American response to the evidence of bombing of nonmilitary targets has either been to deny the
allegations FN207—an expectable response since to admit them would be to involve the highest levels
of command in crimind guilt—or to claim that the bombing of such targets was "accidental.” FN208
Some observers accept the Pentagon's position that the bombing is restricted to military objectives and
that thereis a sincere intent to avoid civilian casuaties. FN209 These observers add that "without
access to classified information and to the pilots briefing rooms, it would be rather fatuous to enter into
the factua side of the bombing debate.” FN210 To the contrary, it would be abold departure from the
Nuremberg precedents to make the issue of guilt turn on briefing sessons and classfied information.
Whatever such sources might or might not reveal about mativation, it is the resulting conduct that counts.
The mgor Nazi war criminds convicted of conspiracy to wage wars of aggression were found guilty at
Nuremberg on the basis of their presence at meetings and their positions of responghility; their intent
was inferred from the subsequent patterns of conduct. The Belsen triad specificaly established the rule
that a systematic course of conduct sufficed to prove intent. FN211

Although evidence is concededly limited, there are in addition severa factors which indicate that the
American bombing of non-military targetsin Vietnam is not accidentd. In the first place, repeated
bombing missions against the same target, such as the 39 separate missions that bombed the leper
colony and sanatorium at Quyuh Lap, bdlie the explanation that the bombing was accidenta, FN212
particularly inasmuch as the [page 1090] United States has used reconnaissance flights extensively.
FN213 Second, the military has repeatedly claimed that its bombing is extremely accurate, FN214 a
position which is certainly crediblein light of American technology. Third, psychologica mativations
probably influence bomber pilots to sometimes attack dramatic non-military targets

A bomb dropped into aleafy jungle produces no visible result. ...

A hit on abig hydrodectric dam is another matter. Thereis ahuge explosion visble

from anywhere above. The dam can be seen to fall. The waters can be seen to pour out

through the breach and drown out huge areas of farmland, and villages, in its path. The

pilot who takes out a hydrodlectric dam gets back home with afeding of

accomplishment. Novels are written and films are made of such exploits. FN215

Fourth, and most important, there is massive evidence of the usein Vietnam of antipersonnel bombs,
FN216 which have an inggnificant effect upon fixed military or economic ingtalations but are effective
againgt personnd in dense population centers. FN211 These bombs are often equipped [page 1091]
with delayed-action fuses, the very notion of which isincompatible with an intent to strike against
military targetsin the traditional sense. FN218 These four factors lead inevitably to the conclusion that
the bombing of nortmilitary targets cannot persuasively be described as accidental.

3. Chemical Warfare FN219
a. ThelLaw.

The Geneva Protocol of 1925 states that the "use in war of asphyxiating, poisonous or other gases, and
of al analogous liquids, materids, or devices, has been justly condemned by the generd opinion of the
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civilized world," and prohibits among the parties the use of such wegpons. FN220 By virtue of the
number of partiesto this treaty FN221 as well as the expressions of adherence to its underlying
principles by nonparties such as the United States, FN222 the Protocol has created customary
internationa law binding upon al countries. FN223 The practice of states subsequent to 1925 has
generdly confirmed the status of the principles of the Protocol in customary internationd law. FIN224
Except for the widely condemned use of gas by Itay againgt Ethiopiain 1935-36 [page 1092] and
some small gas attacks by Japan against Chinese forces between 1937 and 1943, FN225 the
belligerents did not use gas in the otherwise "tota" Second World War. FN226 On June 8, 1943,
President Roosevelt declared that the United States would not use gas unless enemy forces first used it,
adding that "use of such wegpons has been outlawed by the generd opinion of civilized mankind.”
FN227 President Nixon recently reaffirmed this statement in caling upon the United States Senate to
ratify the Geneva Protocol. FN228

In contrast to its application to the treatment of prisoners of war and bombardment of non-military
targets, the Geneva Protocol gives rise to problems of legdl interpretation in the Vietnam context. It is
not clear whether defoliants, ngpam, "tear gas," and "riot-control” gas are the types of "gas' outlawed
by the laws of war. A respectable argument can be made that the only practical legd digtinction is that
between gas and no-gas FN229 and thus the use of gas of any kind isillegd. FN230 Minimaly,
however, the Geneva Protocol of 1925 and subsequent [page 1093] practice reflects arevulson against
the kinds and uses of gases employed in the first world war. Placing the Protocal in its 1925 context
does not limit its proscriptions only to the use of gases used in the first world war; to do so would beto
circumscribe absurdly the broad legidative gods of the nations that drew up and signed the Protocal.
Clearly they were aware of new technology which would result in wegpons analogous to, but not the
same as, mustard, chlorine, and related gases. The Protocol specificaly outlawed the use of
"asphyxiating, poisonous or other gases, and...dl anaogous liquids, materids or devices." FN281
However, it is reasonable to assume that the "gases and analogous liquids' the signatories contemplated
were those that could and did result in fatdities or near-fatdities. Excluded might be a hypothetica
psychochemica gas which rendered its victims temporarily tranquil with no Side or aftereffects. Under
thisinterpretation, which is less extensve than one reading the Protocol as banning al gases, the
question becomes an evidentiary and factua one-whether the gases, liquids or sprays used by the
United Statesin Vietnam are lethd and henceillegd. FN282

b. The Evidence.

The evidence suggests that the various toxic gases and liquids used by the United States in Vietnam are
lethal and thus come under the proscriptions of customary internationa law and the Geneva Protocol.
Although the names of such gases—"tear gas' and "riot-control gas—suggest only temporary
debilitation, in fact their effect depends upon their degree of saturation in the air and upon the victim's
physicd [page 1094] characteristics. FN233 According to Dr. David Hilding of the Yde Medicd
School, the eye-irritation and nausea:- inducing gases which the United States admits it usesin Vietnam
FN234 "probably produce the designed effect in afew persons of the proper weight, height, and
generd condition, but the dosage for others will be wrong.” FN235 Babies will "writhe in horrible
cramps' until their strength "is unequd to the stress and they turn black and blue and die.” FN236 One
of the "riot-control” gases—DM (adamdite), used adone or more frequently in combination with CN
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(tear gas) FN237—was described by a Canadian doctor working in Vietnam as having about aten
percent mortdity rate in adults and a 90 percent mortdlity rate in children.FN238 These figures may be
compared with the ten percent mortality rate that has been ascribed to the gases used in World War | in
1915. FN239 (CS, an extra-strength tear gas that induces choking as well astears, has subgtantialy
replaced use of these two gases.)

A primary use of these gasesin Vietnam has been to flush persons out of the intricate tunnels and
shelters condtructed by the Viet Cong and civilians hiding from the shdlls, bombs, and napam used
above ground. FN240 In this manner, very high concentrations of the gas build up in the enclosures. In
January 1966, in awell-documented incident, an Austrdian soldier trapped in atunne was killed by tear
gas even though he was wearing a gas mask. FN241 There was medicd testimony at the Russdll
hearings that the gas concentration in tunnels and hideouts is mortal. FN242 Professor M.F. Kahn of
the Faculty of Medicine of Paris[page 1095] has reported of hundreds of civilian deaths resulting from
the use of "tear gas’ and "riot-control gas' in the tunnels and shdlters of South Vietnam. FN243 But
even openar use can be lethd; it was reported to the Russdll tribund that American use of gas aganst
the village of Vinh Quang in South Vietnam on September 5, 1965, resulted in 35 degths, nearly dl
women and children. FN244 Although the Departments of State and Defense have claimed that tear gas
and riot-control gas was used in Vietnam solely as a humanitarian wegpon to separate the Viet Cong
from innocent civiliansin villages where the civilians were used as shields, FIN245 it has been reported
that the American command in Saigon told the Pentagon in the spring of 1969 "that tear gas had rarely
been used to save civilian lives" FN246 The greatest amount of CS had been used againgt enemy
camps, bunkers and caves. FN247 It has been further reported that gas attacks are used as a prelude
to fragmentation bombs in order to force the enemy out into the open. FN248 Because the gases used
by the United States in Vietnam are lethd in some concentrations, and because they have been used in
the manner which the Geneva Protocol was designed to prevent, such gases appear to be used in
violaion of the laws of war

The United States d o fredy admits that it uses defoliant and herbicide sprays extensively in South
Vietnam and that their use will not be curtalled as aresult of Presdent Nixon's satement reaffirming the
renunciation of the first use of lethd or incgpacitating chemicals. FN249 Although not technicaly
"gases," these soray chemicds gected in mist or cloud-likeform are covered by the language of the
Geneva Protocol which applies to "gases, and...al analogous liquids, materias or devices" FN250 The
defoliant and herbicide sprays have been condemned by some writers as directed againg the civilian
population's food supply. FN251 We take no position here on the legdlity of such a[page 1096] use,
FN252 but rather suggest that the direct effects of goraying can be lethal to some victims depending
upon concentration and persona characteristics. The most common sprays FN253 contain arsenic and
cacium cyanamide, FN254 which are virulent poisons. FN255 It was reported to the Russell tribuna
that a spraying of Cocong, Ben Tre Province, in June, 1966, caused toxic symptoms in 5,000 villagers,
900 developed high fevers with violent purging and loose bowels, and some died. FN256 Moreover,
the eating of sorayed foods can be lethd, particularly to children who may not heed the warnings of the
NLF not to eat sprayed fruits. FN257

Napalm FN258 and supernapalm, FN259 used extensively by the United States in Vietnam, FN260
might arguably be consgdered "anaogous liquids, materids or devices' within the prohibitions of the
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Geneva Protocol. FN261 This argument, however, is open to the objection that, as aliquid, ngpalm

was not contemplated in the Geneva Protocol which addressed itsdlf primarily to gases. A different
approach might be to recognize [page 1097] that napam emits large quantities of carbon monoxide
when it burns, a deadly asphyxiating gasthet is at least equally effective in terms of the number of victims
killed or injured as the direct burning by napam itself. FN262 Indeed, the carbon monoxide gas
spreads over awider area than the burning napam. FN263 Thus, as aletha-gas-producing "device'-to
use the term of the Geneva Protocol-napam may come within the prohibition of the laws of war even
though its most obvious and dramatic effect is combustion.

In this part of the paper we have discussed the rules of evidence for proof of war crimes, the evidence
legdly required for such proof, and examples of the available evidence. In the following two sections we
discuss government defenses to war- crimes allegations and whether the service resster will be ableto
fashion a auit that will be held procedurdly and subgtartively judticiable.

1l
DEFENSES TO WAR-CRIME ALLEGATIONS

Theinternationa law of war crimes contains severd generd so-cadled "defenses’ that might be raised to
counteract clamsthat war crimes are being or have been committed in Vietnam. In this section we shall
consder briefly those defenses that might be relevant to a service resgter's clam that American soldiers
abroad are committing war crimes. We shall consider the concepts of reprisals and tu quoque, military
necessity, obedience to superior orders, ignorance of the law, and duress.

A. Reprisalsand Tu Quogue

In defense of awar crimes accusation, a beligerent sometimes clamsthe right of reprisd. It argues that
gnce the other Sde commits war crimes, it may do So in return, as a punishment, or to deter the other
sde from doing s0 again. FN264 It sometimes also raises adefense of tu quoque: as both sides are
committing the alleged violation, it is not a[page 1098] war crime after dl. FN265 Although thereis
consderable controversy as to the meaning and breadth of these defenses, FIN266 it is minimaly clear
that if they are vdid defenses at dl, they reate only to acts committed by both Sdesthat are smilar,
proportiond, usudly geographicaly contiguous, and, in the case of reprisals, acts done in specific
retaliation for aprior illega act by the other sde. FN267 Absent these limitations, any war crime would
immediately lead to a complete abandonment of dl legd restraints on war activities of both sides, by
virtue of war crimes of escdating gravity by each Sdein turn. The various Nuremberg trids consdering
these defenses have accordingly interpreted grictly the requirements of smilarity and proportionaity.
FN268

The Nuremberg tribund rardly heard the defense of reprisas for war-crimes violaions, not-as one
commentator has implied-because the Allies did not commit such crimes, FN269 but rather because the
Allies probably decided not to prosecute defendants who might have had legitimate reprisal or tu
guoque defenses to avoid the embarrassment that such revelations would cause. Notably absent were
prosecutions of Axis bomber-pilots, perhaps because the Allies themsalves engaged in area bombing.
But then the doctrine of tu quogue cannot be summearily dismissed as it has been by some writers
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FN270 who say that no crimind can defend himself on the basis that others are not being prosecuted
for asgmilar crime. In fact, in the judgment for Admiral Doenitz, the Nuremberg tribuna stated that
Doenitz violated the laws of maritime war rlating to the rescue of shipwrecked survivors, but that "in
view of' astatement of Admirad Nimitz that the United States engaged in unrestricted submarine warfare
in the Pacific Ocean the tribund in sentencing would not assess this particular violation of Doenitz.
FN271

In any event, the concepts of legitimate reprisas and tu quoque appear ingpposite when gpplied to the
Vietnamese war. There is no evidence that either the North Vietnamese or the Viet Cong have engaged
in the use of gas or chemica warfare. Despite some terror bombing activities in which they have been
engaged, notably around Saigon, they have not engaged in bombing remotely proportiond to the
American bombing of non-military targets in North and South Vietnam [page 1099]. Asfor prisoners of
war, it has not been publicly alleged that captured American soldiers have been tortured or murdered.
FN272 But even if they were, the 1949 Geneva Prisoners of War Convention flatly prohibits reprisas
against prisoners of war, FN273 echoing the 1929 Geneva Convention that was upheld by a United
Sates Military Commisson in the Dostler Case of 1945. FN274

B. Military Necessity

Another possible defense is military necessity. FN275 It istrue that the United States Military Tribuna
at Nuremberg held in the Hostages Case FN276 that "military necessity or expediency do not judtify a
violation of podtiverules|i.e., the laws of war]"-dthough, as the tribund pointed out, FN277 this
generdization does not gpply when the particular conventiond law of war itsdf contains amilitary-
necessity exception. FN278 The law on necessity might be changing to alow a defense of military
necessity to a prohibited war crime when the immediate survival of the actor-as opposed to amilitary
advantage FN279-is a stake. FN280 To the [page 1100] extent that this modification isin effect, it
would be gpplicabdlein Vietnam, if a dl, only to the killing of prisoners by American soldiersin combat
zones. The United States certainly could not raise necessity as a defense to agrid bombardment, gas
warfare, or the torturing or killing of prisoners of war by Americans or South Vietnamese troops. As
for the killing of prisonersin combeat zones, the exigencies of the immediate Stuation-the lack of a
reasonable dternative, the inability to trangport the prisoners out of the zone by helicopter, the danger to
the captors of leaving wounded and disarmed prisoners done in the jungle, for example-would have to
be proved in judtification. FN281 Consequently, it isnot at dl clear that military necessty isaplausble
defensein this type of Stuation.

C. Superior Orders

The defense of obedience to superior ordersis relevant to the service resster's suit because the United
States may argue that soldiersin Vietnam and the resster himsdlf when heisin Vietnam cannot be guilty
of war crimesif they are following orders. But this position Smply misstates the law. If superior orders
were a complete defense to the soldier who actudly carries out an order to commit awar crime, then
only the top commanders, in infinite regress, would ever be guilty of awar crime, and as Professor
McDougd wryly observes, the dite would then clam the act- of- state doctrine to absolve themsalves.
FN282 At the Nuremberg trials nearly every defendant claimed that he was acting under the express
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orders of Hitler and/or Himmler. Hardly a single war-crime conviction would have been possibleif the
defense of superior orders had been alowed. Y et in fact there were many convictions for war crimes
involving dl ranks of officers and soldiers aswdl as civilians. FN283 The public little redizes how many
war-crimes trials took place; the United States alone conducted 950 cases, trying 3,095 defendants of
whom 2,647 were convicted. FN284

Although a soldier istrained to follow orders, he acts at his own peril if he obeys an order to commit a
war crime. The Nuremberg Charter specifically provided that [page 1101] The fact that the defendant
acted pursuant to order of his Government or of a superior shdl not free him from respongbility, but
may be considered in mitigation of punishment if the Tribuna determine that justice so requires. FN285

The judgments of the tribuna held that this provison correctly stated the internationa law on the subject.
FN286 The charters and regulations of the Tokyo tribund and of the various nationa military tribunds
of the Allied powersincluded smilar provisons. FN287 In Levy v. Resor, FN288 the Army law officer
alowed Levy to raise awar-crimes defense to the charge of willful disobedience of a superior order,
thus recognizing that superior orders do not protect a soldier againgt persond jeopardy for awar-crimes
conviction. In brief, superior orders cannot be pleaded in exculpation but only in mitigation of a
sentence, FN289 and thus the service resister faced with such an argument in an American court can
judtifiably contend that he has no defense of superior orders.

D. Ignorance of the Law

Although "ignorance of the law" is generdly not alowed as a defense to criminal prosecutions, courts
trying war crimes have been more liberd, recognizing that the pressure of military discipline makes it
unreasonable to expect a soldier to adopt a questioning attitude to the legdlity of dl his orders. Such
courts have used as standards of guilt actua knowledge or reason to know that the orders are unlawful.
FN290 Knowledge may be inferred in cases where the orders are manifestly or obvioudy unlawful-for
example, ordersto kill or torture prisoners of war. FN291 On the other hand, a soldier may have a
defense of ignorance of the law on the legdity of the use of ngpam, Snce thisisadifficult legd question
even for scholars. Notwithstanding these genera principles, the present essay concerns a service resister
who is claming that he does not want to be put into a position where he may receive orders to commit
war crimesin Vietnam. Clearly heisnot in ignorance of the law. To him, even if not to the average
soldier, there would be [page 1102] crimind responsibility for carrying out such orders.

E. Duress

It isimportant to consider the viewpoints both of the average soldier in Vietnam and of the service
resister with respect to the defense of duress. Duress, or the deprivation of any voluntary aternative to
commission of anillegd act, is of course adefense to crimina prosecution under any legd system. War-
crimestribunas, however, have commonly required a high degree of compulsion for exemption from
ligbility.FN292 In the Krupp trid, FN293 the United States Military Tribund held thet only the
avoidance of athreatened serious and irreparable evil not disproportionately less grave than the act itsdlf
would support such a defense. Lacking the degree of compulsion required for exemption, the accused
may plead duressin mitigation of his punishment. FN294
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Like the doctrine of superior orders, the defense of duress obvioudy cannot gpply in infinite regress so
that only the commander-in-chief of the armies can be hdd guilty of awar crime. Thus, from the
standpoint of the argument that war crimes are being committed in Vietnam, the defense of duress—
though possibly gpplicable in someindividua cases—cannot be used to excuse the commission of o
many crimes. Although it istrue that the United States Army may, upon considering duress, choose to
prosecute some but not al of the soldiers and officers who are present at the time of the commission of
war crimes, FN295 it is clear that a crime was committed irrespective of whom the Army chooses to
prosecute.

When we take the perspective of the service resster who argues that he himself may be placed in
jeopardy of committing awar crime if sent to acombat zone in Vietnam where such crimes have been
and are being committed, the andysis perforce becomes more complex. Considered in the abstract, the
argument can be made that a service resster cannot legitimately maintain that assgnment to Vietnam will
place him in jeopardy of committing awar crime because he will know what acts are war crimes and
can smply refrain from doing them. If he cannot refrain, because of duress, then it follows that he cannot
be held crimindly liable for his acts. However compelling in theory, such an argument is not convincing
in the red-world context of military combat. In the first place, a soldier who givesin to the threet of
summary court [page 1103] martid and execution by his commanding officer if he does not execute a
prisoner of war, may later find, when prosecuted for his act, that he is unable to convince the court that
he was under duress. His commanding officer may deny the dlegation, other witnesses may not be
available, and the court may look with generd skepticism upon the defense of duress on the ground that
asngle commander of a platoon cannot physicaly coerce every man in his unit Smultaneoudy to
commit illegd acts. Second, if an American soldier who has committed awar crimeis caught and tried
by the enemy during the war, he may find it especidly hard to prove to the court that he acted under
duress. Third, aservice resster may know in advance that a certain act would condtitute a crime against
the laws of war, but he may aso believe that once placed in amilitary company where his fellow
soldiers are committing such acts he will not or may not have the courage and fortitude necessary to
refrain from such acts himsdlf. A group psychology seems to animate combat units, making it unredistic
for acourt in advance to proclaim that each soldier retains hisindividua will power at dl times. FN296
When the facts of the American massacre of the civilian inhabitants of Mylal hamlet in Songmy village in
Vietnam became public, Mike Wallace interviewed veteran Paul Meadlo on the Columbia Broadcasting
Sysem:

Q. It's hard for agood many Americans to understand that young, capable, American

boys could line up old men, women and children and babies and shoot them downin

cold blood. How do you explain that?

A. | don't know.

Q. Why did you do it?

A.Why did | doit? Because | fdt like | was ordered to do it, and it seemed like that, at

thetime| fet like | was doing the right thing, because like| said | lost buddies. | logt a

damn good buddy, Bobby Wilson, and it was on my conscience. So after | doneit, |

felt good, but later on that day, it was gettin' to me. FN297
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At Songmy, the American troops had encountered little if any hostile fire, found virtualy no enemy
soldiers, and suffered only one casudty, apparently a self-inflicted wound. FN298 Y et squad |eader
Sergeant Charles West told a Life Magazine reporter that
The yanigans were doing most of the shooting. | cal them yanigans because they were
running around doing unnecessary shooting. In [page 1104] alot of cases they weren't
even shooting at anything. Some were shooting at the hootches that were aready
burning, even though there couldn't possibly be anything dive in there. The guys were
hollering about "dants.” It wasn't just the young guys, older guys were shooting too.
They might have been wild for awhile, but | don't think they went crazy. If an individua
goes crazy, you can't reason with him. Once everything was secured, everything did
ceae. If these men had been crazy, they would have gone on killing people. FN299

Both Paul Meadlo's and Charles West's descriptions give an impression of individud soldiers being
swept up in the activities of the platoon, of akind of group combat behavior for which it would be
unredigtic to apply normal concepts of duress, intentiondity, or individua sdf-control. Fourth, even
though a soldier may successfully refrain from engaging in the commission of awar crime, if the other
soldiersin his unit are violating the laws of warfare he may find himself accused of being an accomplice
in the crime. Indeed there is somerisk, particularly if heistried by an enemy war-crimes court, thet the
court will infer that he took an active hand in the group crimina behavior. Fifth, asoldier may find that
he isforced to participate in the commission of awar crime under the very red threeat that if he does not
participate he will be assigned to a combat post where there isavirtua certainty of being killed by the
enemy. FN300 Even assuming that the soldier could prove the existence of such athreet to a court, the
court probably would not accept the threat as amounting to duress on the ground that the potentia
assignment to the hazardous combat post would in itself be within the legd discretion of the commander.
Findly, it isdifficult to be certain about what congtitutes an "order” in a combat Stuation such that a
soldier could afterwards clearly alege that he did what he was explicitly told to do under the threet of an
immediate explicit pendty. Statements of participantsin the Songmy massacre indicate the vagueness of
the aleged ordersto kill the civilian villagers. FN301

With dl these congderaionsin mind, it is unreasonable to place faith on the possible defense of duress
asfully protecting a soldier who [page 1105] is placed into awar zone where war crimes are being
committed by his fellow soldiers. Consequently, putting aside the questions of judticiability discussed in
the following and find part of this Article, American courts ought to permit in-service and even draft
resgersto raise offengvely or as an affirmative defense the charge that they may be forced to commit
war crimesin Vietnam.

A%
JUSTICIABILITY IN AMERICAN COURTS

Up to now for purposes of brevity we have referred in this essay to the service resster refusing orders
to report for combat duty in Vietnam on the basis of his possible or probable implication in the
commission of war crimes. Let us now view the complainant aong a spectrum of possible fact
gtuations. FN302 An American soldier who refuses to obey an order to torture a prisoner of war
would face no difficultiesin defending himself before a court-martid. Clearly he would have avdid
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"Nuremberg defensg" based on the argument that the internationa law of war crimes on this matter is
part of American law, FN303 that his military obligation is only to obey "lawful” orders, FN804 that the
order given him is unlawful, and that the so-called defense of superior ordersis not available to him.
FN305 He would face no serious procedura hurdies nor any questions of judticiability.

To discuss the difficulties which aggrieved parties differently Stuated would have to mest, let us consider
the case of asoldier trained in this country in the techniques of torturing prisoners of war and awaiting
receipt of combat orders to report for duty in Vietnam as amember of a " Specia Forces' interrogation
unit. FN306 He asks afedera court for [page 1106] an injunction againgt the Secretary of Defense to
stop the expected orders. First, he must state a possible claim. His claim would be that of a
congtitutional deprivation of due process of law under the fifth amendment on the ground that he would
be placed in a combat Stuation where there is a Sgnificant probakility that he will beimplicated in the
commisson of awar crime. Aswill be recalled from the discusson of this point in the last section of this
essay, the clamant may dlege that if heis only obeying orders he will il be responsible, and even if he
obeys such orders under duress he nevertheless will have to prove such duress as an affirmative
defense, and will entail seriousrisk of being held responsible for the crimind ddlict in an American court
or in acourt of the enemy gate. In addition, he can claim that it would be aviolation of due processto
be placed in a position where he may be forced to commit an immora act even on the assumption that
the fact of such coercion would absolve him from actua crimind lighility. Even if heisnot eventudly
tried by a court asawar crimind, he gtill would have committed the crime. The primary delict, to
paraphrase Marbury v. Madison, FN307 exists even though a court is unavailable to enforceit.

After gating aclam, the clamant would have to and should be able to meet certain procedurd hurdles.
He would have to dlege and argue that a possible war-crimes conviction would deprive him of life,
liberty, or reputation measurable at over the jurisdictiona amount of 10,000 dollars. FN308 He would
aso have to overcome the defense of sovereign immunity. FN309 And he would have to convince the
court not to dismiss his case on the ground that he must first exhaugt his military remedies FN310
Findly, after overcoming these initid procedura hurdles, he would have to satisfy the court that he has
ganding, that the issueisripe, and that the issuesraised are judticiable.

A. Standing and Ripeness

Thein-service resster and even the draft refuser have a very persond stake in the controversy because,
for the reasons discussed in the [page 1107] previous section, they may be placed in jeopardy of
becoming implicated in the commission of awar crime. Consequently, they should be able easily to meet
the requirement of sanding. The more difficult problem arises with respect to the issue of ripeness.

The draft resgter isfar from the combat Stuation in which he may be implicated in awar crime; thein-
service resger is closer; and of course the soldier within that combat zone who refuses an order to
commit awar crimeisthere, and has no "ripeness’ problem at dl. Where the clamant stands on the
gpectrum from potentia draftee to combat soldier is of course abasic factor in a court's willingness to
congder his case sufficiently ripe for adjudication. But even more important in deciding the issue of
ripenessin a Nuremberg defense case is the court's willingness to recognize—in light of the rediities of
the American military Stuation—the difficulty of raisng the dam as asarviceman in Vietnam. Clearly
there is some degree of probability that even a potentid draftee will wind up in aVietnam combeat zone.
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FN311 Moreover, the probability is outside the clamant's own control, and hence the lack of ripeness
that was indicated in the leading case of United Public Workers of America v. Mitchell isnot present
here. FN312 Similarly, with repect to potential enlistees, it has been reported that promises of training
assgnments to applicants cong dering whether to enlist are routingy broken. FN313 In aregimented
military Situation where the exigencies of training can preclude for long periods of time any contact with
the world outside the training base, or where an order to report immediately to an airplane leaving for
Vietnam can come without warning at any time, asoldier or even potential draftee must teke advantage
of any opportunity that arisesto press his case. He may have only one good chance left. Courts should
at least be willing to recognize that the claim presented may be the only physicaly possible opportunity
for the clamant to have ajudicid hearing on his alegations of deprivation of due process. In such a
gtudtion, the clamant's caseisas "ripe"’ asit will ever be and the court should consider his case.

B. Political Question [page 1108]

Implicit to some extent in the previous discussion has been the question whether the issue the claimant
rasesis of the type that afedera court feels competent to adjudicate. The Supreme Court has
attempted to draw aline between the suitability of the plaintiff and the suitability of the issues, aline
which at least is roughly workable for purposes of categorization. FN314 The only example of issue-
adjudicahility for cases originating in federa courts is the much-discussed doctrine of "politicd
questions.”

Courts have refused to adjudicate some cases involving Vietnam issues on the ground that they raise
palitica questions. The gppdlate court for the District of Columbia affirmed adismissd of Robert
Luftig's request for an injunction againgt the Secretary of Defense on the primary ground thet his
complaint that the American military effort in Vietnam was ertirely illegd presented "political questions.”
FN315 The Supreme Court denied certiorari under the case name Mora v. McNamara, but Justices
Douglas and Stewart filed substantid dissenting opinions. FN316 A basic digtinction between the Mora
case and the Situation envisaged in the present essay isthat Mora involved the dlocation of powers
between President and Congressin engaging the United States in awar, whereas the present Stuation
involves aresult that neither Congress nor the President, jointly or severdly, may authorize-depriving a
citizen of due process of law. In the Steel Seizure Case, despite the dramaof a highly "palitical” issue,
the doctrine of political questions did not bar the Supreme Court from stopping the President from doing
what he had no legd power to do. FN317 In the Stuation envisaged in the present essay, the clam is
that no branch of the government may condtitutionaly place the claimant in a position where thereisa
non-frivolous likelihood that he will be forced to participate or become implicated in crimind acts.

Even in cases where there have been adequate grounds for conceding plenary power to the legidative
or executive branches, a subgtantia showing of impact upon the valued persond interests of the claimant
has been enough to dissuade federd courts from invoking the doctrine of political questions. FN318 In
support of thisjudicia tendency [page 1109] an argument could be made that, since the possible future
crimindity of the daimant isinvolved, it would be a violation of due process of law for a court to
exclude-by invocation of such adoctrine as "palitical questions'-the mogt highly relevant issuesinvoked
by the claimant. FN319
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Apart from the question of the alocation of powers among the three branches of the federa
government, the doctrine of "political questions’ as expressed in Baker v. Carr refersto the dement of
"judicidly discoverable and manageable standards’ for resolving a controversy. FN320 Inabasic
sense the entire present essay has addressed itself to the problem of judticiability raised by this language
in Baker v. Carr. We have attempted to show clear legal standards of the internationa law of war and
the availability of evidence (gppropriate to this type of case, as demonstrated in the many "Nuremberg”
trials) that would make the controversy manageagble by an American court. Consequently, the clams
rased in a"Nuremberg defensg" should be held judticiable in American courts.

CONCLUSION

In this Article we have attempted to establish first that the internationa laws of warfare are part of
American law, and have argued that these laws, when taken as prohibitions of specific methods of
waging war, are a practica and effective means of controlling unnecessary suffering and destruction.
Second, we have andyzed these laws as they apply to treatment of prisoners of war, aerid
bombardment of nonmilitary targets, and chemica and biologica warfare, and have marshdled a portion
of the available evidence that American forces commit war crimesin Vietnam. Third, we have discussed
the defenses of tu quoque, reprisal, military necessity, superior orders, ignorance of the law, and

duress, and have concluded that a service resster can state avalid clam that his service in Vietham may
place him in substantia danger of being responsible for commission of war crimes. Findly, we have
maintained that in-service and possbly draft resstersraising a"Nuremberg defense” have standing, and
raise questions which are both ripe and justiciable. [page 1110] By framing these issues in narrow,
judticiable terms, we have attempted to show that American legd ingtitutions can find away to be
regponsve to matters which go to the heart of the American commitment to the rule of law in world
affars.
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were posted. However, their (minority) position on certiorari is no indication of how they would vote on
the merits

FN7. 1 Trid Mg. War Crim. 11, (art. 6(b)) (Int'l Mil. Trib. 1947); 59 Stat. 1547 (1945).

FN8. G.A. Res. 95(1) U.N. Doc. A/236 at 1144 (1946).

FNO9. Seetheligingin U.S. DEP T OF THE ARMY, THE LAW OF LAND WARFARE §5 (Fidd
Manual No.27-10, 1963) [hereinafter cited as FIELD MANUAL].

FN10. E.g., Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, [1955]
3 U.ST. 3316, T.I.LA.S. N0.3364, 75 U.N.T.S. 135, containing 143 articles and 5 annexes.

FN11. 327 U.S. 1, 15 (1946).

FN12. The Paguete Habana, 175 U.S. 677, 700 (1900).

FN13. For a statement of this theory, see D'’Amato. Treaties as a Source of General Rules of
International Law, 3HARV. INT'L L.J. | (1962); D'Amato, The Concept of Custom in International
Law 138-217 (doctord dissertation in Columbia University Library 1968) (andyss of tregties at
Nuremberg trids).

FN14. Protocol Prohibiting the Usein War of Asphyxiating, Poisonous, or Other Gases, and of
Bacteriologica Methods of Warfare, of June 17, 1925, 94 L.N.T.S. 65; 3 M. HUDSON,
INTERNATIONAL LEGISLATION 1670 (1931).

FN15. See D'Amato, supra note 13; North Sea Continental Shelf Cases, [1969] 1.C.J. 4, 42-43.
Whether the multilateral conventions generate rules of cusomary internationd law or whether they exist
in pardld with cusomary rules to the same effect, the Nuremberg Tribuna held that provisonsin the
Hague Conventions of 1907 and the Geneva Conventions of 1929 were applicable to Germany not
directly but because they were "regarded as being declaratory of the laws and customs of war," | Trid
Mg. War Crim. 255 (Int'l Mil. Trib. 1947), and held the Hague Conventions of 1907 applicable to
World War |1 despite the forma exclusion in those conventions of wars which involved nonparties
(Russawas not a party). See also id. at 334 (applicable to Czechodovakia though it was not a party).
Even more remarkable was the extensive use of the 1929 Geneva Convention on Prisoners of War, to
which Germany itsalf was not a party; see United Statesv. von Leeb, 11 Trids of War Criminas Before
the Nuremberg Military Tribunals 462, 535-38 (1950); see also Tanabe Koshiro Case, 11 L. Rep.
TridsWar Crim. 1, 4 (U.N. War Crimes Comm'n 1947) (applying the Convention to Japan, dso a
non-party).

FN16. In addition to the Prisoners of War Convention, supra note 10, these are: Geneva Convention
for the Amdioration of the Condition of the Wounded and Sick. in Armed Forces in the Field, Aug. 12,
1949, [1955] 3U.S.T. 3114, T.1.A.S. N0.3362, 75 U.N.T.S. 31; Geneva Convention for the
Amdioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea,
Aug. 12, 1949, [1955] 3U.S.T. 3217, T.1.A.S. N0.3363, 75 U.N.T.S. 85; Geneva Convention
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Relative to the Protection of Civilian Personsin Time of War, Aug. 12, 1949, [1955] 3 U.S.T. 3516,
T.I.A.S. N0.3365, 75 U.N.T.S. 287.

FN17.213 U.N.T.S. 378-84 (1955).

FN18. 191 U.N.T.S. 365-68 (1954).

FN19. 260 U.N.T.S. 438-45 (1956).

FN20. 275 U.N.T.S. 335-42 (1957).

FN21. 181 U.N.T.S. 349-52 (1953).

FN22. U.S. Dep't of State, The Legality of United States Participation in the Defense of Viet-
Nam, 112 Cong. Rec. 5506 (1966) (art. | (G)).

FN23. New York Times, Aug. 14, 1965, &t |, cal. 3.

FN24. Address by Farer and Petrowski, "The Nuremberg Trids and Objection to Military Servicein
Vietnam," before the American Society of Internationd Law, Washington, D.C., April 25, 1969 (to be
published in 1969 PROC. AM. Socly INT'L L.).

FN25. See R. WOETZEL, THE NUREMBERG TRIALSIN INTERNATIONAL LAW 120-21
(1960). Smilarly it isno bar to thetrid of war criminas that equdly guilty nationds of the victorious
state might escape punishment. M. GREENSPAN, THE MODERN LAW OF LAND WARFARE
421 (1959).

FN26. Thisis stated in Article 2, common to dl four conventions, supra notes 10 & 16.

FN27. FIELD MANUAL supranote 9, at para. 9.

FN28. In Basv. Tingy, 4 U.S. (4 Ddl.) 37, 39 (1800), the Supreme Court found that the United States
was a war with France despite the absence of a declaration of war, referring to the facts of "bloodshed,
depredation and confiscation” in conflicts between vessdls of the two nations. The Court of Military
Appeds held for various purposes that the United States was "at war" during the Korean conflict,
United Statesv. Ayres, 4 U.SM.C.A. 220, 15 C.M.R. 232 (1954), United States v. Bancroft, 3
U.SM.CA. 3, Il CM.R. 3(1953), and held in 1968 that the United Stateswas "at war" in Vietnam
for the purpose of suspending the two-year Satute of limitations on prosecuting military offenderswho
had gone absent without leave, United States v. Anderson, 17 U.S.C.M.A. 588, 38 C.M.R. 386
(1968). For smilar decisonsinterpreting the existence of a sate of war during the Korean conflict for
the purpose of construing insurance claims, see Cariousv. New York Life Ins. Co., 124 F. Supp. 388
(S.D. lll. 1954); Weissman v. Metropalitan Life Ins. Co., 112 F. Supp. 420 (S.D. Cd. 1953). In
United States v. Bancroft, supra, 11 C.M.R. a 5, the court suggested the following factors as indicative
of adate of war: (1) Movement to and the presence of large numbers of military personnel on
battlefieds; (2) number of casudties involved; (3) sacrifices required; (4) number of recruits who must
be drafted; (5) nationd emergency legidation; (6) number and types of executive orders promulgated to
ded in some way with the hodtilities; (7) amount of money being expended for the express purpose of
maintaining the armed forces in the theater of operations. Certainly these same factors would
overwhedmingly indicate a gate of war in Vietnam.

FN29. GA. Res. 95(1) U.N. Doc. A/64/Add. 1 at 188 (1947).

FN30. For an historica account of earlier trids, see R. WOETZEL, supra note 25, at 172-89.

FN31. Table derived from datain 1 Tria Mg. War Crim. 279-366 (Int'l Mil. Trib. 1947).

FN32. The Tribund did not find evidence sufficiently connecting Hess with the commisson of war
crimes, but did note that there was "evidence showing the participation of the Party Chancellery, under
Hess, in the digtribution of orders connected with the commission of War Crimes, that Hess may have
had knowledge of, even if he did not participate in, the crimes that were being committed in the Eadt,
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and proposed laws discriminating againgt Jews and Poles; and that he signed decrees forcing certain
groups of Poles to accept German citizenship.” 1 Trid Mg. War Crim. 284 (Intl Mil. Trib. 1947).
FN33. Text in 1 Trid Mg. War Crim. a 10-16 (Int'l Mil. Trib. 1947).

FN34. See R. WOETZEL, supra note 25, at 177.

FN35. U.N. CHARTER art. 2, para. 4.

FN36. E.g., Trid of Willy Zuehlke, 14 L. Rep. Trids War Crim. 139, 144 (U.N. War Crimes
Comm'n, Neth. Spec. Ct. Cassation 1948); Trid of Wilhem List, 8 L. Rep. Trids War Crim. 34, 59
(U.N. War Crimes Comm'n, U.S. Mil. Trib. 1948); Tria of Josef Alstoetter, 6 L. Rep. Trials War
Crim. 1, 52 (U.N. War Crimes Comm'n, U.S. Mil. Trib. 1947).

FN37. See M. McDOUGAL & F. FELICIANO, LAW AND MINIMUM WORLD PUBLIC
ORDER 531-34 (1961) [hereinafter cited as McDOUGAL & FELICIANQ].

FN38. This may have specia significance to the United States, since it bases its entire intervention in the
Vietnamese war on the ground of ressting an illegal takeover of South Vietnam by Communist forces.
In particular, when atrocities by the Communist Side were cited in defense of the American massacre of
over 100 Vietnamese civiliansin the village of Songmy, a British member of Parliament replied, "I
thought the Americans were in thiswar to show that they had a different sandard of mordity from the
Communigts™ Lewis, Atrocity Charge Stirring British, N.Y. Times, Nov. 22, 1969, at 3, cols. 1, 4.
FN39. See generally L. FULLER, THE MORALITY OF LAW (1964).

FNA40. Cf. Levie, Penal Sanctions for Maltreatment of Prisoners of War, 56 AM. J. INT'L L. 433
(1962).

FN41. See McDOUGAL & FELICIANO, supra note 37, at 54-55.

FN42. For text and commentary, see VON KNIERIEM, THE NUREMBERG TRIALS 428-39
(1959). Smilarly, on June 6, 1941, Hitler issued his Commissars Order, providing that any Soviet
political commissars who were captured were to be shot immediately. Von Knieriemwrites, id. at 425,
that the "Nuremberg Tribunals who judged the German generds have acknowledged to alarge extent
that the generas did everything within their powers to prevent the Commissars Order from being
implemented.”

FN43. For example, Sergeant Donald W. Duncan, former Specia Forces"Green Beret” in Vietnam,
and holder of two Bronze Stars, Legion of Merit, Vietnamese Siver Star, Army Air Meda, Combat
Infantry Badge, Master Parachutist, and other decorations, testified before the Russdll Tribund in
Copenhagen that during amisson in the An Lao vadley in 1965 his team of eight men captured four Viet
Cong prisoners. Radioing back to base, Duncan was informed to "get rid of them." Pretending not to
understand this order, he effected helicopter transport for the prisoners, and when he got back to base
was faced with an angry commander who made it plain that the prisoners should have been murdered. It
would have been "standard practice" to kill the prisoners in such a situation, Duncan sad, dthough the
captain-for fear of radio monitoring and subsequent legd ramifications-would not say directly over the
radio to "kill the prisoners.” AGAINST THE CRIME OF SILENCE: PROCEEDINGS OF THE
RUSSELL INTERNATIONAL WAR CRIMES TRIBUNAL 473-74 (Duffett ed. 1968) [hereinafter
cited as RUSSELL TRIBUNAL]. In hisbook, Duncan recounts an American ingtruction class for the
Green Berets in "Counter-Measures to Hodtile Interrogation™ in which the techniques of hogtile
interrogation are presented in great detail but not any counter-measures, of which the ingtructor says
there are none. A sergeant asks the ingtructor whether the only reason for teaching the classisfor
training in the use of the methods of interrogation (involving torture such as lowering of a prisoner's
testiclesinto ajeweler's vise, mutilation, etc.). The ingtructor replies: "We can't tell you that, Sergeant
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Harrison. The Mothers of America wouldn't gpprove. Furthermore, we will deny that any such thing is
taught or intended.” D. DUNCAN, THE NEW LEGIONS 123-25 (Pocket Books ed. 1968). In his
testimony before the Russell Tribuna, Duncan dates that this dialogue is aword for word quote.
RUSSELL TRIBUNAL, supra, at 463.

FN44. D'Amato, Book Review, 75 HARV. L. REV. 458 (1961).

FN45. See McDOUGAL & FELICIANO, supra note 37, at 1-96, 520-731.

FN46. M. McDOUGAL, STUDIES IN WORLD PUBUC ORDER 887 n.109 (1960).

FN47. McDOUGAL & FELICIANO, supra note 37, at 52.

FN48. "For dl types of controversies the one test that isinvariably gpplied by decison-makersis that
smple and ubiquitous, but indispensable, sandard of what, considering dl relevant policies and dl
vaiablesin context, is reasonable as between the parties.” M. McCDOUGAL, supra note 46, at 778.
FN49. McDouGAL & FELICIANO, supra note 37, a 521.

FN50. Id. at 72; seeid. at 530.

FN51. It is not easy to see how military objectives could be evauated as legitimate or nonlegitimate
savein terms of their relation to some broader political purpose postulated as legitimate. To put the
point comprehensively, it is most difficult rationaly to gppraise the necessity of a particular exercise of
violence without relating it to awider context of which it is a part-a context which includes a series of
objectives, each of ahigher or lower order of generdity, with the more generd affecting and determining
the more specific. 1d. at 526.

FN52. See, e.g., THE REALITIES OF VIETNAM (Bed & D'Amato eds. 1968); E. GRUENING &
H. BEASER, VIETNAM FOLLY (1968).

FN53. An exampleis Presdent Truman's remova of Generd MacArthur during the Korean War when
MacArthur wanted to bomb the airfidlds in mainland China that were the bases of Chinese aircraft
fighting within Korea.

FN54. See 1 H. TRUMAN, MEMOIRS 419-20 (1955); Falk, The Shimoda Case: A Legal
Appraisal of the Atomic Attacks Upon Hiroshima and Nagasaki, 59 AM. J. INT'L L. 759, 765
(1965) (semble) (podition of the Jgpanese government).

FN55. Thisiswhat the digtrict court of Tokyo did in the Shimoda Case, reported in Falk, supra note
54. Of course, there could be no specific legd prohibitions againg the use of nuclear wegpons when
they had not yet been invented, but the court concluded that the atomic bombing of Hiroshima and
Nagasaki violated the internationa laws of war by andogizing the effects of the bombing (radiation
poisoning even after eighteen years) to prohibitions againgt the use of chemica-biologica weapons, and
by citing the Hague regulations restricting bombing of undefended cities to military objectives. Cf.
D'Amato, Legal Aspects of the French Nuclear Tests, 61 AM. J. INT'L L. 66, 73-77 (1967).
FN56. See generally R. WOETZEL, supra note 25, at 96-189.

FN57. Ct. Judtice Frankfurter's mgority opinion in Communist Party of Americav. Subversve
Activities Control Bd., 367 U.S. 1 (1961).

FN58. Cf., e.g., CAL. CODE CIV. PRO. § 1179 (West Supp. 1968) (small-claims court procedures,
purpose of such courts would be frustrated by expense of rigid adherence to evidentiary rules).

FN59. For example, Stanley R. Resor, Secretary of the Army, dismissed the murder charges against
severd Green Beret soldiers who were in the process of being court martialed for the murder of a
South Vietnamese agent on the ground that the Centra Intelligence Agency refused to supply witnesses
for thetrid. Frankel, Beret Case Raises Many Issues, N. Y.Times, Oct. 1, 1969, at 3, col. 4.

FNG60. 1 Tridls Mg. War Crim. 15 (art. 19) (Int'l Mil. Trib. 1947).
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FN6L1. Id. (art. 21).

FN62. See J. APPLEMAN, MLITARY TRIBUNALSAND INTERNATIONAL CRIMES 10103
(1954).

FN63. E.g., 9 TridsMg. War Crim. 674-84 (Int'l Mil. Trib. 1947) (correspondence of Neville
Henderson and Lord Hdlifax), 12 Trid Mg. War Crim. 166 (Intl Mil. Trib. 1947) (Gunther, Inside
Europe), 9 TridsMg. War Crim. 472 (Intl Mil. Trib. 1947) Dahlerus, Last Attempt), 12 Trids Mg.
War Crim. 305-44 (Int'l Mil. Trib. 1947) (Luther, The Jews and their Lies), 14 Trids Mg. War Crim.
368 (Intl Mil. Trib. 1947) (Ford, The International Jew), 11 Trids Mg. War Crim. 436 (Intl Mil.
Trib. 1947) (works of Neville Henderson and Sumner Welles), 4 Trids Mg. War Crim. 519-27 (Int'l
Mil. Trib. 1947) (Hitler, Mein Kampf), 2 Trids Mg. War Crim. 357 (Intl Mil. Trib. 1947)
(Ambassador Dodd's Diary).

FN64. E.g., 14 Trids Ma. War Crim. 283-86 (Intl Mil. Trib. 1947).

FNG65. See Ferencz, Nurenberg Trial Procedure and the Rights of the Accused, 39 J. CRIM. L.C.
& P.S. 144, 148-49 (1948); VON KNIERIEM, supra note 42, at 161-64.

FNG66. E.g., 7 Trials Ma. War Crim. 243, 250-52, 264-66 (Intl Mil. Trib. 1947) (certification of
documents), 8 Trias Mg. War Crim. 285 (Int'l Mil. Trib. 1947) (identification), 12 Trids Mg. War
Crim. 165 (Int'l Mil. Trib. 1947) (unsolicited letter refused admission), 15 Trids Mg. War Crim. 87-88
(Int'l Mil. Trib. 1947) (uncertified affidavit), 5 Trils Mg. War Crim. 106 (Intl Mil. Trib. 1947)
(prgjudiced witness), 5 Trids Mg. War Crim. 366 (Int'l Mil. Trib. 1947) (irrdlevancy), 14 Trids Mg.
War Crim. 556-58 (Int'l Mil. Trib. 1947) (impeachment of witness), 9 Trids Mg. War Crim. 610,
615-17 (Int'l Mil. Trib. 1947) (documents not genuine), 15 Trids Mg. War Crim. 531-33 (Intl Mil.
Trib. 1947) (inaccurate trandation), Il Trials Mg. War Crim. 375-78 (Int'l Mil. Trib. 1947) (unofficid
document inadmissible). At one point Sr David Maxwdl-Fyfe argued that Article 19 of the Charter,
freeing the court from technica rules of evidence, "is an important matter in the view of the Prosecution
and, therefore, we have to argue againg its being whittled down." 14 Trids Mg. War Crim. 240 (Int'l
Mil. Trib. 1947).

FNG67. 2 L. Rep. Trids War Crim. 126, 131 (U.N. War Crimes Comm’'n 1947) (Regulation 8(i)).
Exactly the same wording is found in the "Mediterranean Regulations' binding United States Military
Commissons (military courts having jurisdiction in the Mediterranean); text in 3 L. Rep. Trids War
Crim. 110 (U.N. War Crimes Comm’'n 1947). For citations to Smilar provisonsin Australian and
Canadian law, see 2 L. Rep. Trials War Crim. 126 (U.N. War Crimes Comm'n 1947).

FNG8. | L. Rep. Tridls War Crim. 85 (U.N. War Crimes Comm'n 1947); 2 L. Rep. Trials War Crim.
131-38 (U.N. War Crimes Comm'n 1947); M. GREENSPAN, supra note 25, at 510.

FN69. More attention to the purpose of evidentiary rulesis resulting in pardld liberdization of the
hearsay rule in American and British courts involving domestic cases. See, e.g., Ddlas County v.
Commercia Union Assurance Co., 286 F.2d 388 (5th Cir. 1961); G. WILLIAMS, THE PROOF OF
GUILT 147 (1955). The proposed Rules of Evidence for the United States Digtrict Courts and
Magidtrates contains the draft rule that "A statement is not excluded by the hearsay ruleif its nature and
the specia circumstances under which it was made offer strong assurances of accuracy and the
declarant is unavailable as awitness.” Rule 8-04(a), 46 F.R.D. 161, 377 (1969).

FN70. INT'L MIL. TRIB. FOR THE FAR EAST, CHARTER art. 13.

FN71. 4 L. Rep. Trils War Crim. 78-81 (U.N. War Crimes Comm'n 1947).

FN72. InreYamashita, 327 U.S. 1, 52-56 (1946) (dissenting opinion of Rutledge, J.).

FN73. Seeid. at 18-23.
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FN74. See, e.g., Note, The Geneva Convention and the Treatment of Prisoners of War in
Vietnam, 80 HARV. L. REV. 851 {1967); Meyrowitz, Le droit de la guerre dans le conflit
Vietnamien, 13 ANNUAIRE FRANCAIS DE DROIT INTERNATINAL 153 {1967).

FN75. N.Y. Times, Nov. 23, 1969, § 4, a 2, col. 4. Though the matter is clear

from alegd point of view, the gravity of the massacre, in which over 100 and perhaps

as many as 500 old men, women, and children were shot down in cold blood by American troops,
should not be minimized. The lack of immediate reaction from the Saigon government suggests that such
incidents may not be rare. An unnamed New Y ork Times correspondent attributes the lack of urgency
in investigating the incident to "a diminished cagpacity for mora outrage on the part of a population that
has endured a quarter-century of fighting in which neither sde has made much digtinction between
combatants and civilians." N.Y. Times, Nov. 21, 1969, at 18, cal. 7. See R. Fak, Songmy: War
Crimes and Individual Responsibility, 7 TRANSACTION 33 (1970).

FN76. RUSSELL TRIBUNAL, supra note 43.

FN77. See D'Amato, Book Review, 57 CALIF. L. REV. 1033 (1969).

FN78. E.g., United States v. Mitchell, 369 F.2d 323 (2d Cir.), cert. denied, 386 U.S. 972 (1966);
Tegtimony of Donad Duncan (see note 43 supra), in RUSSELL TRIBUNAL, supra note 43, at 457-
513; D. DUNCAN, supra note 43, at 123-27; N.Y. Times, May 25, 1967, at 2, col. 4 (testimony of
Moore and Duncan a Capt. Levy'strid).

FN79. See, e.g., Petrowski, Law and the Conduct of the Vietham War, in2 THE VIETNAM WAR
AND INTERNATIONAL LAW 439,507-15 (Falk ed. 1969).

FN80. See McDOUGAL & FELICIANO, supra note 37, at 576 and cases therein cited. A prisoner
of war may be executed for an offense committed during captivity, but only after afar judicid trid. 1d.
See also M. GREENSPAN, supra note 25, at 131-42.

FN81. See Thide Case, 3 L. Rep. Trids War Crim. 56-59 (U.N. War Crimes Comm'n, U.S. Mil.
Comm'n, Germany 1945); M. GREENSPAN, supra note 25, at 103.

FNB82. Arts. 4, 23, Annex to Convention IV Respecting the Laws and Customs of War on Land, in
THE HAGUE CONVENTIONS AND DECLARATIONS OF 1899 AND 1907, at 100, 108, 116
(Scott ed. 1915); see In re Yamashita, 327 U.S. 1, 14 (1946).

FN83. Art. 13, Geneva Prisoners of War Convention, supra note 10.

FN84. Id. art. 17. See also Trid of Yaoshio Makizawa, 15 L. Rep. Trials War Crim. 101 n.4 (U.N.
War Crimes Comm'n, U.S. Mil. Comm'n, Shanghai 1946). Mere interrogation of POW'sis not
unlawful-Killinger Case, 3 L. Rep. Trid War Crim. 67, 68 (U.N. War Crimes Comm'n, Brit. Mil. Ct.,
Wuppertd, Germany 1945). The prohibition againgt physica or mentd torture may sound quaint in this
age of violence, but as Professor Chomsky has said: "1 supposethisisthefirg timein history thet a
nation has s0 openly and publicly exhibited its own war crimes. Perhaps this shows how well our free
indtitutions function. Or doesit smply show how immune we have become to suffering? Probably the
latter.” N. CHOMSKY, AMERICAN POWER AND THE NEW MANDARINS 10 (1969).

FN85. Art. 3, Hague Convention of 1907, supra note 82; art. 4, Geneva Prisoners of War
Convention, supra note 10.

FN86. Art. 27, Geneva Civilian Persons Convention, supra note 16. Article 33 of this convention
prohibits reprisas againg these civilian persons.

FN87. The Bauer Case held that guerrillas and irregular troops have the status of belligerents. 8 L. Rep.
Trids War Crim. 15 (U.N. War Crimes Comm'n, Permanent Mil. Trib. Dijon 1945). But in the
Hogtages Case, 8 L. Rep. Trids War Crim. 34, 58 (U.N. War Crimes Comm'n, U.S. Mil. Trib. 1948),
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the execution of captured partisans (Greece and Y ugodavia) by an occupying power in complete
command of the territory was not held to be awar crime, the court stating that "[thig] ruleis based on
the theory that the forces of two states are no longer in the field and that a contention between organised
armed forces no longer exigts.” In any event, the Nuremberg trids uniformly held that summary
execution of guerrillaswasawar crime; guerrillaswerein al cases entitled to ajudiciad determination of
their status. MCDOUGAL & FELICIANO, supra note 37, a 550 & n.77 (citing cases).

FN88. Geneva Civilian Persons Convention, supra note 16, arts. 3 & 5. See also MCDOUGAL &
FELICIANO, supra note 37, at 550.

FN89. Art. 3, Geneva Conventions of 1949, supra note 16.

FN9O. Prisoners of War Convention, note 10 supra. The phrase "any important respect” in article 12
clearly includes murder or torture of POW's, seeid. art. 130 ("grave breaches...involve wilful killing,
torture, or inhuman treatment™). If the transferee Power murders the prisoners, obvioudy the last clause
of article 12 providing for their return isfutile; article 12 would thus have to be construed as requiring
the transferring Power, a the very least, not to make any more such transfers. The Soviet Union and
other associated powers have entered reservations that hold the transferring Power responsible for the
deeds of the accepting Power. M. GREENSPAN, supra note 25, at 102.

FNO1. Rauer Case, 4 L. Rep. TridsWar Crim. 113, 115-17 (U.N. War Crimes Comm'n, Brit. Mil.
Ct., Wupperta, Germany 1946); Essen Lynching Case, 1 L. Rep. Trials War Crim. 88 (U.N. War
Crimes Comm'n, Brit. Mil. Ct., Essen, Germany 1945); Jduit Atoll Case, 1 L. Rep. Trids War Crim.
71 (U.N. War Crimes Comm'n, U.S. Mil. Comm'n, Marshal Idands 1945).

FN92. E.g., Rauer Case, 4 L. Rep. Trids War Crim. 113 (U.N. War Crimes Comm'n, Brit. Mil. Ct.,
Wuppertd, Germany 1946); Schosser Trial, 3 L. Rep. Trials War Crim. 65 (U.N. War Crimes
Commn, U.S. Mil. Comm’n, Dachau 1945). "Being concerned in the killing" is given awide definition in
the Schonfeld Trial, 11 L. Rep. Trids War Crim. 64,68-73 (U.N. War Crimes Comm'n, Brit. Mil. Ct.,
Essen 1946).

FN93. See Wright, Legal Aspects of the Viet-Nam Stuation, 60 AM. J. INT'L L. 750 (1966); E.
GRUENING & H. BEASER, VIETNAM FOLLY 352-69 (1968); V. HARTKE, THE AMERICAN
CRISISIN VIETNAM 24-28 (1968).

FN94. In re Yamashita, 327 U.S. 1, 15 (1946). The Court was careful to point out, in the face of
consderable evidence that Generd 'Y amashita had extremely limited control of the chaotic Stuation in
the Philippines and had highly circumscribed authority both de jure and de facto, that "the law of war
presupposes that its violation is to be avoided through the control of the operations of war by
commanders who are to some extent responsible for their subordinates.” 1d. The degree of the
Generd's control over the Stuation ispdlled out in Yamashita Trid, 4 L. Rep. Trils War Crim. 1, 21-
29 (U.N. War Crimes Comm'n, U.S. Mil. Comm'n, Manila 1946).

FN95. In re Yamashita, 327 U.S. 1, 15 (1946).

FN96. Jugtice Murphy, dissenting in In re Y amashita, 327 U.S. 1, 26, 39 (1946), would have been
satisfied of Y amashita's guilt if there had been any evidence of "some eement of knowledge or direct
connection with the arocities" Seealso id. at 41, 50 (Rutledge, J., dissenting).

FN97. David Kenneth Tuck was aformer Specidist Fourth Class with the 25th Infantry Divisonin
Vietnam from January 1966 to February 1967. RUSSELL TRIBUNAL, supra note 43, at 403. Carl
Campbe | was aformer marine Private First Class in Delta Company, It Battdion, 7th Marine
Regiment. 1d. at 514. James Jones fought in the infantry in Vietnam from February 1965 to May 1966.
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Id. at 516. For the credentids of Donad Duncan, former Specid Forces "Green Beret” in Vietnam, see
note 43 supra.

FN98. RUSSELL TRIBUNAL, supra note 43, at 404 (beheading by machete).

FN99. Id. at 419, 474-75. Tuck tedtified that the "only" prisoners captured in the jungle would be the
"wounded." Id. at 423.

FN2100. Id. at 405, 516.

FN101. Id. at 405 (Tuck).

FN102. Id. at 424 (Tuck).

FN103. Id. at 515 (Campbell).

FN104. Id. at 474 (Duncan, who taught some of these classes); see D. DUNCAN, supra note 43, at
126.

FN105. RUSSELL TRIBUNAL, supra note 43, at 406,411 (Tuck).

FN106. Id. at 406 (Tuck). A Gestapo order issued in 1944 instructed various regiona Gestapo
headquarters that certain prisoners of war were to be shot and "the reason for the shooting will be given
as 'shot whilst trying to escape’ or 'shot whilst ressting' so that nothing can be proved at a future date.”
The Stalag Luft 111 Case, 11 L. Rep. Trids War Crim. 31, 33 (U.N. War Crimes Comm'n, Brit. Mil.
Ct., Hamburg 1947).

FN107. N.Y. Times, Oct. 1,1969, at 3, col. 1.

FN108. See M. MCCARTHY, VIETNAM 14 (1967); United Sates v. Griffen, Washington Pogt,
Jduly 27,1967, 8 A, a 27, col. 2; Touhy, A Big "Dirty Little War," New York Times, Nov. 28, 1965,
86, at 43, quoted in CLERGY AND LAYMEN CONCERNED ABOUT VIETNAM, IN THE
NAME OF AMERICA 80, 81, 85 (1968) [hereinafter cited as NAME OF AMERICA]; Langguth,
Brutality is Rising on Both Sdesin South Vietnam, N.Y. Times, July 7, 1965, at 7, col. 1, quoted in
NAME OF AMERICA, supra a 71 (American soldier tdlls friends of pushing prisoner out of
helicopter).

Photographs of a Viet Cong prisoner of war being dropped to his desth from aU.S. Army helicopter
were published on page one of the Chicago Sun-Times, Nov. 29, 1969. The photographer, who took
the pictures from a nearby escort helicopter, described the incident on the backs of the photographs. He
wrote, "The Picture isnt too Pretty-but the whole Episode had Good Results as the other 2 'charli€'s
told us Everything we wanted to know.” Id. at 16, col. 3. In aletter accompanying the photos, the
photographer explained that three prisoners were taken up into the helicopter for interrogation, and after
the first one was dumped the other two told their captors what they wanted to know. The photographer
adsosad, "Let'shear it for fear.” 1d. at 16, cols. 1-2.

FN109. RUSSELL TRIBUNAL, supra note 43, at 425-26. Martinsen received the Vietnam Service
Medd, Vietnam Expeditionary Meda, Army Commendation Medal, Good Conduct Medal, and
Nationa Defense Meddl.

FN110. Id. at 427.

FN111. Id.

FN112. Id.

FN113. See, e.g., NAME OF AMERICA, supra note 108, at 80, 81, 85.

FN114. RUSSELL TRIBUNAL, supra note 43, at 456.

FN115. Id. at 439.

FN116. N.Y. Herald Tribune, April 25, 1965, quoted in NAME OF AMERICA, supra note 108, at
80-81 (cutting off of fingers, ears, fingernails or sexua organs of prisoners).
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FN117. D. DUNCAN, supra note 43, at 131-32; RUSSELL TRIBUNAL 471-72, 476-77.
FN118. Shown on television in afilm documentary prepared by the Canadian Broadcasting System.
NAME OF AMERICA, supra note 108, at 86.

FN119. Tuohy, supra note 108.

FN120. NAME OF AMERICA, supra note 108, at 83.

FN121. K. KNOEBL, VICTOR CHARLIE 115 (1967) (the victim usualy dies from this torture).
FN122. Sheehan, Vietham: The Unofficial Brutality, N.Y. Times, Sept. 30, 1965, at 4, col. 4,
quoted in NAME OF AMERICA, supra note 108, at 81.

FN123. B. FALL, LAST REFLECTIONS ON A WAR 232 (1967) (the cageis an iron frame
covered with barbed wire; if the prisoner moves out of a crouch his body is " punctured dl over™)
FN124. K. KNOEBL, supra note 121, at 113.

FN125. Testimony of Senator Y oung (Ohio), 112 CONG. REC. 16395 (1966).

FN126. NAME OF AMERICA, supra note 108, at 66-67.

FN127. Kamm, Songmy 2: The Toll of Frustration and Fury, N.Y. Times, Nov. 23, 1969, § 4, a 2,
col. 6.

FN128. Id. at cols. 6-7.

FN129. See text accompanying note 93, supra.

FN130. Testimony of Senator Young, supra note 125; Sheehan, supra note 122, quoted in NAME
OF AMERICA, supra note 108, at 78-79; Bighart, Green Berets Called Tolerant of Brutality in
South Vietnam, N.Y. Times, May 25, 1967, at 2, col. 4 (testimony &t tria of Capt. Levy that
American policy isto turn dl prisoners over to South Vietnamese).

FN131. See notes 90-96 supra and accompanying text.

FN132. RUSSELL TRIBUNAL, supra note 43, at 473; see D. DUNCAN, supra note 43, at 125.
FN133. RUSSELL TRIBUNAL, supra note 43, at 404 (Tuck's testimony). Duncan testified that the
Vietnamese interpreter does much of the actua torture, id. at 495, and that heis hired by the Specid
Forces ("Green Berets") directly (not through a Saigon agency), and is paid, clothed, and supported by
the Americans. During his service, however, he is exempt from military duty in the army of the Republic
of Vietnam. Id. at 494-95.

FN134. Id. at 516 (Jones deposition, stating that Vietnamese torturers worked under supervision of
American officers who gave the indructions).

FN135. Id. at 471-72 (Duncan's testimony) (money, supplies, communications al furnished by
Americans).

FN136. Id. at 518 (deposition of John Hartwell Moore, former U.S. Army PFC, in Vietnam from
December 1963 to May 1964). The field-telephone generator torture and the killing of prisoners by
pushing them out of helicopters are undoubtedly American-inspired.

FN137. E.g., M. BROWNE, THE NEW FACE OF WAR 116 (1968); NAME OF AMERICA,
supra note 108, at 83, 85; RUSSEL L TRIBUNAL, supra note 43, at 439; NEWSWEEK, Sept. 13,
1965, quoted in NAME OF AMERICA, supra note 108, at 85; D. DUNCAN, supra note 43, at
131-32.

FN138. N.Y. Times, May 25, 1967, at 2. cal. 4 (testimony of Robbin Moore, author of The Green
Berets) ("If he [the American soldier] tried to Stop it [the torture] he would be relieved, and his career
would suffer.”) In 1965 the Department of State disclosed that it was conducting discussions with the
Saigon government 'in an effort to curb what is reported to be the frequent use of torture by South
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Vietnamese troops to extract information.” Garrison, U.S. Tries To Curb Vietnam Torture, N.Y.
Times, July 28, 1965, at 2, col. 4, quoted in NAME OF AMERICA,

supra note 108, at 67. It isworthy of note that mere knowledge of war crimes may be afactor in
assessing guilt of a defendant even though heison trid for completely different war crimesin a different
area. The judgment against Admira Doenitz at Nuremberg specifically mentioned the fact that Doenitz
had knowledge thet large numbers of citizens of occupied countries were confined in German
concentration camps, even though this area was totally outside Doenitz jurisdiction and actions. | Trid
Mg. War Crim. 314 (Intl Mil. Trib. 1947).

FN139. Farer & Petrowski, supra note 24; Chomsky, Reflections on a Political Trial, 11 N.Y.
REV. OF BOOKS 23,30 (1968).

FN140. Senator Tower (Texas) recently stated that the United States should resume bombing of North
Vietnam. N.Y. Times, Oct. 2, 1969, at 18, col.1.

FN141. American aerid bombardment in Laos, primarily dong the Ho Chi Minh trail, sseemsto have
increased in intengty after March 1968 when President Johnson ordered a substantia hdt to the
bombing of North Vietnam. N.Y. Times, April 1, 1968, at 1, col. 5.

FN142. Traditional, necessary methods of warfare of course do not contravene the laws of war.
FN143. According to M. GREENSPAN, supra note 25, at 486-87, accident that is not due to
culpable negligence is a defense to a war- crimes charge.

FN144. Art. 19, Geneva Convention on Wounded and Sick, supra note 16.

FN145. Art. 18, Geneva Convention on Civilian Persons, supra note 16.

FN146. Art. 27, Annex to Hague Convention IV, supra note 82.

FN147. See text accompanying note 8 for full quotation.

FN148. Also, see art. 46 of Annex to Hague Convention 1V, supra note 82: "family honor and rights,
the lives of persons and private property, as well as religious convictions and practice must be
respected.”

FN149. Falk, The Shimoda Case: A Legal Appraisal of the Atomic Attacks Upon Hiroshima and
Nagasaki, 59 AM. J. INT'L L. 759 (1965).

FN150. Id. at 773.

FN151. RUSSELL TRIBUNAL, supra note 43, at 224.

FN152. H. COLES & A. WEINBERG, CIVIL AFFAIRS: SOLDIERS BECOME OVERNORS
830-31 (1964).

FN153. W. CHURCHILL, TRIUMPH AND TRAGEDY 469 (1953).

FN154. | Tria Mg. War Crim. 327-30 (Intl Mil. Trib. 1947).

FN155. M. GREENSPAN, supra note 25, at 352.

FN156. Hague Rules of Air Warfare of 1923 art. 22, reprinted in M. GREENSPAN, supra note 25,
at 654.

FN157. Id. art. 24, reprinted in M. GREENSPAN, supra note 25, at 655.

FN158. British Directive of Ocober 29, 1942, in McDOUGAL & FELICIANO, supra

note 37, at 653.

FN159. The Shimoda Case, Fak, supra note 54, at 776, takes issue with the dleged legdity of "blind"
bombardment.

FN160. McDOUGAL & FELICIANO, supra note 37, at 657.

FN161. Id. The ddiberate American shooting of over 100 Viethamese civilians a Myla 4 haml«t,
Sonymy village, on March 16, 1968, has led to a generd courtmartid and crimina investigations
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handled at the highest American levels. Statement of Stanley R. Resor, Secretary of the Army, N.Y.
Times, Nov. 27, 1969, at 18, cols. 5-8. But as James Reston has pointed out, "The B-52's hit villages
likethisdl the timein the ‘free zone, killing anybody in the area. Ditto the artillery guns. The only
difference in the attack of Company C [in Songmy] was that they saw the human beings in the village
and killed them with their M-16's anyway, and then told their story on TV." N.Y. Times, Nov. 26,
1969, at 44, cols. 5-6. Clearly there ought to be no legal digtinction between a face-to-face massacre of
unarmed, unressting civilians and a deliberate agrid bombardment of such people.

FN162. H. SALISBURY, BEHIND THE LINES-HANOI 103 (1967).

FN163. Id. at 131.

FN164. Id. at 133.

FN165. Each of the commissions was subject to bombing attacks in the course of ther vists,
RUSSELL TRIBUNAL, supra note 43, at 149.

FN166. Id. at 312i.

FN167. Id. at 153.

FN168. Id. (Dr. Abraham Behar, Assigtant at the Faculty of Medicine of Paris).

FN169. Id. at 162.

FN170. Id. at 175.

FN171. Lockwood, Recollections of Four Weeks with the Enemy, LIFE, April 7, 1967, at 44.
FN172. M. McCARTHY, HANOI 61 (1968).

FN173. RUSSELL TRIBUNAL, supra note 43, a 312g.

FN174. M. MCCARTHY, supra note 172, at 28.

FN175. H. SALISBURY, supra note 162, at 134.

FN176. RUSSELL TRIBUNAL, supra note 43, at 180-84, 150-51.

FN177.1d. at 181, 312h.

FN178. M. MCCARTHY, supra note 172, at 28.

FN179. Id. She adds "I gpologize for usng North Vietnamese satigtics, but the Americans have not
supplied any.”

FN180. RUSSELL TRIBUNAL, supra note 43, at 181.

FN181. Id. at 150.

FN182. Id. at 203-05.

FN183. Id.

FN184. Id. at 154.

FN185. Id.

FN186. H. SALISBURY, supra note 162, at 122.

FN187. Id.

FN188. RUSSELL TRIBUNAL, supra note 43, at 148.

FN189. H. SALISBURY, supra note 162, at 101.

FN190. Id. at 123. Cf. Quarterly Review Staff, The Attack on the Irrigation Damsin North Korea,
6 AIR UNIV. Q. 40 (1953).

FN191. RUSSELL TRIBUNAL, supra note 43, at 229.

FN192. Id.

FN193. Id.

FN194. Id. at 229-35.

FN195. N. CHOMSKY, supra note 84, at 15.
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FN196. Comparative mission totals were:

1967 1968
Apil 2,925 3,412
May 3,237 3,593
dune 3,607 3,792
July (3 weeks) 3,819 2,723

N. Y. Pogt, July 23, 1968, quoted in Petrowski, Law and the Conduct of the Vietnam War, in 2
THE VIETNAM WAR AND INTERNATIONAL LAW 439, 490 (R. Falk ed. 1969).

FN197. Petrowski, supra note 196, at 490.

FN198. Id. at 491 n.144.

FN199. Id.

FN200. N.Y. Times, Oct. 31, 1965, quoted in NAME OF AMERICA, supra note 108, at 222.
FN201. B. FALL, supra note 123, at 228-30. Senator Hartke refersto a UNESCO study estimating
that in the rura villages about 70 percent of the population are children. V. HARTKE, supra note 93, at
124,

FN202. Editorial, N.Y. Times, Nov. 22,1969, at 36, col. 2.

FN203. Orville Schell and Jonathan Schell, Letter to the N.Y. Times, Nov. 26, 1969, at 44, cal. 5.
Joseph P. Lyford, president of the Fund for Peace, has requested that the United States Senate
investigate the reported massacre of South Vietnamese civiliansin the town of Lang Ve on March 2,
1967. The incident was the result of an apparently intentional and deliberate attack by two Air Force F-
4 Phantom jets using antipersonnel bombs and machine guns. Lang Vel Massacre, THE NEW
DIMENSION, Jan. 1970, at 2.

FN204. B. FALL, supra note 123, at 228-29; M. BROWNE, supra note 137, at 165-66.

FN205. B. FALL. supra note 123, at 232; NAME OF AMERICA, supra note 108, at 412-13.
FN206. RUSSELL TRIBUNAL, supra note 43, at 559-60.

FN207. Stanley R. Resor, Secretary of the Army, stated to the Senate Armed Services Commiittee that
"what gpparently occurred at Myla [the massacre of the villagers of Songmy] iswhally unrepresentetive
of the manner in which our forces conduct military operationsin Vietnam." N.Y. Times, Nov. 27, 1969,
a 18, col. 7. Harrison Sdlisbury observed: "1 could begin to see quite clearly that there was avast gap
between the redlity of the air war, as seen from the ground in Hanoi, and the bland, vague American
communiques with their reiterated assumptions that our bombs were falling precisdy upon 'military
objectives and accomplishing our military purposes with some kind of surgica precison which for the
firg timein the higtory of war was crippling the enemy without hurting civilians or damaging cvilianlife”
H. SALISBURY, supra note 162, at 69.

FN208. Sheehan, Washington Concedes Bombs Hit Civilian Areas in North Vietnam, N.Y. Times,
Dec. 27, 1966, at 1, cal. 4; H. SALISBURY, supra note 162, at 126.

FN209. R. HULL & J. NOVOGROD, LAW AND VIETNAM 166 (1968).

FN210. Id.

FN211. The Besen Trid, 2 L. Rep. Trials War Crim. 1 (U.N. War Crimes Comm'n, Brit. Mil. Ct.,
Luneburg 1945).

FN212. See, eg., M. MCCARTHY, supra note 162, at 28.

FN213. RUSSELL TRIBUNAL, supra note 43, at 306.

FN214. See H. SALISBURY, supra note 207.
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FN215. Joseph Harsch, distinguished correspondent for the Christian Science Monitor. quoted in N.
CHOMSKY, supra note 84, a 14. Smilarly an article in Flying describes alucky young pilot who can
napam avillage and then engage in grafing runs over the fleeing citizens NAME OF AMERICA,
supra note 108, at 205.

FN216. Prokosch, Conventional Killers, THE NEW REPUBLIC, Nov. 1, 1969. The "pinegppl€"
bomb contains sted pelletsin ahollow cylinder which are propelled by the exploson upon impact with
the ground in asun-burst pattern. RUSSELL TRIBUNAL, supra note 43, at 249-50. Sergeant Duncan
reported in Ramparts that the Department of Defense placed contracts for the manufacture of 14.8
billion sed pdlets for usein anti- personnel bombs. Id. at 167 n.2. The "mother bomb™ isacasing which
holds 640 "guava' bomblets; it explodes a an dtitude of about one kilometer flinging the guava
bomblets over an area of one by one-haf kilometers. Upon impact, the gauva bomblet explodes,
discharging 300 sed bals 5.56 mm in diameter. 1d. at 250. See also the carefully documented evidence
and eyewitness accounts of J.B. Neilands, Professor of Biochemistry at Berkeley, id. at 269-73. The
damage to people can be intense and painful, according to Dr. Masahiro Hashimoto's tesimony at the
Russl hearings. The smdl sted bdls can cause complicated fractures of thigh-bones and other large
bones, they can trace complex paths through internd organs (often fataly), and they cannot be left in the
body because their dloy make-up isincompatible with human tissues and body fluids. RUSSEL L
TRIBUNAL, supra note 43, at 262-63. Another type of bomb used extensvely in North and South
Vietnam, isthe ngpadm or jellied gasoline bomb. I1d. at 186. This meterid burns with an extremely high
temperature-enough to weld body and bone tissue together—and a so generates carbon monoxide
which isfatd to humansin the vicinity of the bomb drop. Id.

FN217. Duncan reported that the steel balls cannot pierce cement and can only penetrate earthen or
sand bag military revetmentsto a depth of two or three inches. Duncan, And Blessed Be the Fruit,
RAMPARTS, May, 1967. See also M. MCCARTHY, supra note 172, at 102-03; NAME OF
AMERICA, supra note 108, at 270-81; RUSSELL TRIBUNAL, supra note 43, at 135, 156, 162-
66, 251-61. Dr. Jean Vigier, Director of Research at the French National Center for Scientific
Research and former officer-in-charge of armaments inspection of the French Army, tetified at the
Russ| hearings that the antipersonnd bombs will not harm fixed military or economic ingdlations, but
are effective againg personnd in dense population centers. RUSSELL TRIBUNAL, supra note 43, at
253-54.

FN218. Farer & Petrowski, supra note 24.

FN219. Germ warfare, and radiologica weapons, are often discussed in the same context as chemical
warfare. Since the present essay is shaped by the availability of evidence pertaining to the Vietnam war,
these other kinds of wegponry are not discussed here. Nor is any position taken as to the legdity per se
of the use of antipersonnd bombs, though it may be noted that, gpart from questionable andogies to the
use of "dum-dum"” bullets proscribed in early conventions, antipersonne bombs have been used in many
wars againg enemy soldiers without ever forming the basis for post-war crimind proceedings. See
generally E. MCCARTHY, THE ULTIMATE FOLLY (1969). See also Meyrowitz, Les Armes
Psychochimiques et le Droit International, 1964 ANNUAIRE FRANCAIS 81.

FN220. Protocol Prohibiting the Usein War of Asphyxiating, Poisonous, or Other Gases, and of
Bacteriological Methods of Warfare, of June 17, 1925, in 3 M. HUDSON, INTERNATIONAL
LEGISLATION 1670 (1931); 90 L.N.T.S. 65.

FN221. Some 80 states have ratified including the mgor powers except for Japan and the United
States. N.Y. Times, Nov. 26, 1969, at 16, col. 5.
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FN222. According to President Nixon, "The United States has long supported the principles and
objectives of thisprotocol.” N.Y. Times, Nov. 26, 1969, at 16, cal. 2.

FN223. See D' Amato, supra note 13.

FN224. See notes 13, 15 supra. The Nuremberg Tribund stated the principle of the applicability,
despite its terms, to Germany of the 1907 Hague Convention in noting that "'by 1939 these rules laid
down in the convention were recognised by al civilised nations, and were regarded as being declaratory
of the laws and customs of war. ..." 1 Trial Mg. War Crim. 254 (Int'| Mil. Trib. 1947). See also United
States v. Ohlendorf, 4 Trid Mg. War Crim. 459-60 (Int'l Mil. Trib. 1950); United Statesv. Greifdt, 5
Trid Mg. War Crim. 153 (Int'l Mil. Trib. 1950); United Statesv. Von Ligt, 11 Trial Mg. War Crim.
1240 (Int'l Mil. Trib. 1950).

FN225. See McDOUGAL & FELICIANO, supra note 37, at 633-34 for a documented account. See
also O'Brien, Biological Chemical Warfare and the International Law of War, 51 GEO. L.J. 1
(1962).

FN226. See the discussion of the total war concept in Falk, supra note 54, at 783, 788-93.

FN227. 8 DEPT STATE BULL. 507 (1943). The argument that abstention from gas warfare in World
War 1l was due solely to fear of retaiation by the other Sde, and not because of an internationa legal
prohibition, can never be proved. But even if it were true, the fear of reciproca noncompliance plays an
important part in many if not mogt of the rules of internationd law. See D'’Amato, International Law—
Content and Function: A Review, 11 J. CONFLICT RESOLUTION 504 (1967).

FN228. Presdent Nixon stated that the United States "reaffirms its oft-repested renunciation of the first
use of letha chemical weapons.” N.Y. Times, Nov. 26, 1969, at 16, col. 1. Continuing worldwide
gpprova of the objectives of the Geneva Protocol is demonstrated by the passage of a United Nations
Generd Assambly resolution on December 5, 1966, joined by ninety statesincluding the United States,
that invited "dl statesto strictly conform to the principles and objectives' of the Protocol and
"condemned any act contrary to these objectives” G.A. Res. 2162, 21 U.N. GAOR A/Res/2162
(XXI) (1966). It is clear that one of the main reasons for the durability of the Geneva Protocol isthe
clear line between use and nontuse of gas. Thisfactor in itsalf condtitutes a partid refutation of those
who would contextudize and relaivize the laws of war out of existence. For a critique of the contextua
approach see Falk, supra note 54 at 788-93. Professor Schelling has articulated the relevant physical-
psychologica factors "Gas only on military personnel; gas used only by defending forces; gas only when
carried by projectile; no gas without warning—a variety of limitsis concelvable. ...But thereisa
amplicity to 'no gas that makesit uniquely afocus for agreement when each side can only conjecture at
what aternative rules the other sde would propose” T. SCHELLING, ARMS AND INFLUENCE
131 (1966). Has the distinction been shattered by the use of "tear gas' and "riot-control gas' in
Vietnam?

FN229. See T. SCHELLING, supra note 228.

FN230. In an authoritative text on internationd law it is stated that "'some gases are not so deadly or so
cruel as others, but the dangers of recognizing any categories of permitted gases and thus sanctioning the
manufacture of the necessary equipment for using them are obvious and great, so that, it is submitted,
the society of States has adopted the right policy in endeavoring to extirpate this mode of warfarein
toto." 2 OPPENHEIM, INTERNATIONAL LAW; A TREATISE 343 n.2 (H. Lauterpacht ed., 8th
ed. 1955). In fact, tear gas was used in World War |, and the Geneva Protocol may have been framed
with the question of tear gasin mind. See Mesdlson, Behind the Nixon Policy for Chemical and
Biological Warfare, 26 BULL. ATOMIC SCI. 23, 31 (1970).
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FN231. See note 220 supra.

FN232. President Nixon has acknowledged the existence of “our chemica warfare program™ while
reiterating the American renunciation of the first use of "lethd™ chemica weapons. N.Y. Times, Nov. 26,
1969, a 16, col. 1. The sole question becomes whether the United States has used “lethd™ chemical
weaponry. This question should not be confused with the rationalization sometimes given thet eye-
irritating and nausea-inducing gases are more "humang’ than bombs, shooting, and hand-grenades, and
therefore arelegd. See, e.q., TIME, April 2, 1965, at 20, quoted in NAME OF AMERICA, supra
note 108, at 119. For any type of wegpon, including atomic bombs, can be rationalized as being more
“humane’ than ordinary bombs and shooting because they end the war quicker and thus save lives.
Such arationde, obvioudy, would wipe out dl the laws of warfare, since both sideswould naturaly
think that doing the most brutal and hitherto illega acts would bring the enemy to its knees faster and
hence be humane,

FN233. S. HERSH, CHEMICAL AND BIOLOGICAL WARFARE 156-57 (1969).

FN234. Id. at 142-54; Frankdl, U.S. Reveals Use of Nonlethal Gas Against Vietcong, N.Y. Times,
March 23, 1965, at 1, col. 8; V. HARTKE, supra note 93, at 127-28. See generally E.
McCARTHY, THE ULTIMATE FOLLY (1969).

FN235. Hilding, Letter to the N.Y. Times, written on March 26, 1965 (cited in RUSSEL L
TRIBUNAL, supra note 43, at 344-45).

FN236. Id. A New York Times editoria stated that these gases "can be fatd to the very young, the
very old and those ill with heart and lung allments™ N.Y. Times, March 24, 1965, at 42, col. 1 quoted
in RUSSELL TRIBUNAL, supra note 43, at 344. Doctors Sidel and Goldwyn wrote in 277 NEW
ENGLAND I. MED. (1967) that "Chemica and biologica weapons are notorioudy uneven in their
dispersa and therefore in the amount absorbed by each recipient; to ensure that every person recelves
an incapacitating dose, some will have to recelve an overdose. Furthermore, the young, the ederly and
the infirm will be the particularly susceptible victims™

FN237. S. HERSH, supra note 233, at 52.

FN238. Id. at 157 (letter of Dr. Alje Vennema of Burlington, Ontario).

FN239. A. PRENTISS, CHEMICALS IN WAR (1937).

FN240. CBW: CHEMICAL AND BIOLOGICAL WARFARE 91 (Rose ed. 1969) [hereinafter cited
as CBW]. The gasisinjected into the tunnels by a high-velocity wind machine nicknamed "Mighty
Mite" 1d.

FN241. N.Y. Times, Jan. 13, 1966, at 3, col. 1; V. HARTKE, supra note 93, at 128; RUSSEL L
TRIBUNAL, supra note 43, at 344.

FN242. RUSSELL TRIBUNAL, supra note 43, at 532-33 (Dr. Erich WUIff).

FN243. CBW, supra note 240, at 93-96.

FN244. RUSSELL TRIBUNAL, supranote 43, at 341. See also id. at 330 (testimony of Dr. Dehar);
cf. Mennonite Central Comm. Newdletter, Nov. 10, 1967 (death of boy from overdose of gas).
FN245. S. HERSH, supra note 233, at 142-51.

FN246. Smith, U.S. Command in Saigon Rejects Pentagon View that Use of Tear Gas Reduces
Civilian Casualties, N.Y. Times, Sept. 29, 19609, at 11, col. I.

FN247.1d. a col. 4.

FN248. N.Y. Times, Feb. 22, 1966, at |, col. 5; Hersh, supra note 233, at 152-53.

FN249. N. Y. Times, Nov. 26, 1969, at 16, col. 7; V. HARTKE, supra note 93, at

126-27.
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FN250. Protocol cited supra note 220. On ahot day these sprays can revolatize into gases. See
Chrigtian Science Monitor, Nov. 25, 1967, at 16, col. 4 quoted in NAME OF AMERICA, supra note
108, at 294-95. Thereis areport that gas masks have been used against the spray. NAME OF
AMERICA, supra note 108, at 120.

FN251. See, e.g., Meyrowitz, The Law of War in the Viethamese Conflict, in 2

THE VIETNAM WAR AND INTERNATIONAL LAW, supra note 3, at 516, 558; Hersh, supra
note 233, at 125-26.

FN252. There would appear, however, to be at least an inconsstency in the American postionthat it is
intervening in South Vietnam to save the villagers from unwanted Viet Cong domination and the policy
of destroying the food supply of both Viet Cong and villagers.

FN253. These include 2,4D and 2,4,5-T. See S. HERSH, supra note 233, at 131.

FN254. The basic formulae vary with the region, climate, and target plant, but nearly dl include arsenic
and cyanide compounds. CBW, supra note 240, at 67; RUSSELL TRIBUNAL, supra note 43, at
367; NAME OF AMERICA, supra note 108, a 288. The amount of 2,4D used in Vietnam has dmost
exhaugted the domestic supply; the military is demanding four times the totd annuad production, whichin
1965 done was 77 million pounds. CBW, supra note 240, at 66.

FN255. CBW, supra note 240, at 89-90; RUSSELL TRIBUNAL, supra note 43, at 372.

FN256. RUSSELL TRIBUNAL, supra note 43, at 368.

FN257. CBW, supra note 240, at 90. "Miss Thuy-Ba, M.D., chief of the medical aff of aprovincid
NLF hospital, described to us aletha case she observed. A five-year-old boy was brought to the
hospital after he had eaten contaminated fruit. He had severe abdomina pain, vomiting, then diarrhea
with blood in his stools, followed by collapse and death.” 1d.

FN258. Jdlied gasoline. The type developed for usein Vietnam aso contains polystyrene, which makes
the ngpalm adhere to the flesh as it burns. S. HERSH, supra note 233, a 54; NAME OF AMERICA,
supra note 108, at 269-71.

FN259. Napa m with 30 percent white phosphorus added. The phosphorus increases combustibility
and in addition penetrates deeply into the skin, causing liver and kidney poisoning which in most casesis
faid. CBW, supra note 240, at 88.

FN260. S. HERSH, supra note 233, at 53-55; RUSSELL TRIBUNAL, supra note 43, at 374-75.
FN261. Protocol cited supra note 220. Contra, Brownlie, Legal Aspects of CBW, in CBW, supra
note 240, at 141, 150. The intense heat generated by burning ngpad m—2000°F. to 3600°F.
(RUSSELL TRIBUNAL, supra note 43, at 375)—arguably may bring the substance within the aleged
legd ban againg weapons causing "unnecessary harm” See Brownlie, supra, at 150; Petrowski, supra
note 196, at 503. However, the standards, if any, asto what condtitutes ""unnecessary™ suffering are
vague and subjective.

FN262. RUSSELL TRIBUNAL, supra note 43, at 376- 77 (testimony of Gilbert Dreyfus, Professor of
Biochemidry at the Univerdty of Paris Medicd Schoal).

FN263. Carbon monoxideistoxic at the one per cent atmospheric saturation leve. 1d. a 377. It gives
rise to halucinations, motor disturbances, and pardysis which prevent waking and al desire to escape.
Id. By thus preventing the victim from escgping from thefire, it greetly increases the lethdity of ngpam.
CBW, supra note 240, at 88.

FN264. McDOUGAL & FELICIANO, supra note 37, a 679. The emphasis on deterrence aswell as
punishment can justify an act of somewhat greater gravity in specific reprisal for aprior illega act by the
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other sde. See also Naulilaa Incident, in BRIGGS, THE LAW OF NATIONS 951-53 (2d ed.
1952).

FN265. McDOUGAL & FELICIANO, supra note 37, at 679-82.

FN266. See Levie, Maltreatment of Prisoners of War in Vietnam, in 2 THE VIETNAM WAR
AND INTERNATIONAL LAW, supra note 3, at 361, 392-96.

FN267. McDOUGAL & FELICIANO, supra note 37, at 679-86.

FN268. See 15 L. Rep. Trids War Crim. 177-82 (U.N. War Crimes Comm'n, 1947); United Statesv.
Ligt, 11 TridsMg. War Crim. 1250 (Int'l Mil. Trib. 1948) ; United States v. von Leeb, 11 Trias Mg.
War Crim. 528 (Int'l Mil. Trib. 1948).

FN269. Brand, Digest of Laws and Cases, in 15 L. Rep. Trials War Crim. I, 177 (U.N. War Crimes
Comm'n 1947).

FN270. E.g., R. WOETZEL, supra note 25, at 120.

FN271. 1 TridsMg. War Crim. 313 (Int'l Mil. Trib. 1947).

FN272. The late Bernard Fall wrote: "From al the accounts | received from Intelligencein Viet-Nam,
thereis no evidence of torture of American prisoners by the Viet Cong, and released United States
prisoners have confirmed this™" B. FALL, supra note 123, at 233. Levie, supra note 266, has made
much of the fact that captured American pilots have been paraded through the crowd-lined streets of
Hanoai, in violation of the Geneva Convention on Prisoners of war. 1d. at 380. But this does not amount
to physica torture or murder, and indeed in contrast to the inevitable lynchings of downed Allied pilots
in Axis-held countries during World War 11, e.g. 1 Trids Mg. War Crim. 292 (Int'l Mil. Trib. 1947),
Essen Lynching Case, 1 L. Rep. Trids War Crim. 88 (U.N. War Crimes Comm'n, Brit. Mil. Ct., Essen
1945), North Vietnamese restraint seems remarkable. See Fdlaci, Two American POW's, Look, July
15, 1969 at 30, 32 ("The people of the village...could have killed meif they wanted to. In away, |
deserved it. | had destroyed their village. ..."), See also RUSSELL TRIBUNAL, supra note 43, at
558; H. SALISBURY, supra note 162, at 139.

FN273. Art. 13, Geneva Prisoners of War Convention, supra note 10.

FN274. Dostler Case, 1 L. Rep. Tridls War Crim. 22, 31 (U.N. War Crimes Comm'n, U.S. Mil.
Comm'n, Rome 1945).

FN275. "Military necessity” is not used here in Professor McDougd's sense of one of the two
fundamenta complementary policies underlying the laws of warfare, see text accompanying note 49
supra, but rather in the narrower, more traditional meaning of a defense plea by an individua accused of
violating a particular rule of warfare.

FN276. 8 L. Rep. Trids War Crim. 34, 66 (U.N. War Crimes Comm'n, U.S. Mil. Trib., Nuremberg
1948). See also Milch Trid, 7 L. Rep. Tridls War Crim. 27, 44 (U.N. War Crimes Comm'n, U.S. Mil.
Trib., Nuremberg 1947) (Musmanno, J., concurring).

FN277. Hostages Case, 8 L. Rep. Tridls War Crim. 34,69 (U.N. War Crimes Comm'n, U.S. Mil.
Trib., Nuremberg 1948) (quoting art. 23(g) of the Annex to Hague Convention 1V of 1907, cited
supra note 82).

FN278. E.g., art. 6(b) of the Nuremberg Charter, quoted in text supra note 7 (on the devastation of
enemy property); art. 23(g) of Hague Convention 1V, Annex, 1907, cited supra note 82 (on the
destruction or seizure of enemy property) .

FN279. Cf. J. STONE, LEGAL CONTROLS OF INTERNATIONAL CONFLICT 252 n.25
(1959).
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FN280. Even this possible exception would be denied under traditiona precedents; see text
accompanying note 81 supra.

FN281. Thismay be difficult to prove. It was testified a the Russell hearings that prisoners do not
hinder American infantry from moving on since the infantry travels by hdlicopter anyway. RUSSEL L
TRIBUNAL, supra note 43, at 424.

FN282. McDOUGAL & FELICIANO, supra note 37, at 691.

FN283. See, e.g., Bdsen Trid, 2 L. Rep. Trids War Crim. 1 (U.N. War Crimes Comm'n, Brit. Mil.
Ct., Luneburg 1945) (staff members of concentration camps).

FN284. J. APPLEMAN, MILITARY TRIBUNALSAND INTERNATIONAL CRIMES 267
(1954). In addition to the American military commissions, the following countries had their own military
commissions trying war criminds: Augtrdia, France, the Netherlands, Poland, Norway, Canada, China,
Greece. Separate from, and in addition to these, were the Nuremberg and Tokyo Tribunals.

FN285. Art. 8,in 1 Trids Ma. War Crim. 12 (Int'l Mil. Trib. 1947).

FN286. 1 Trids Mg. War Crim. 224 (Intl Mil. Trib. 1947).

FN287. J. DINSTEIN, THE DEFENSE OF "OBEDIENCE TO SUPERIOR ORDERS' IN
INTERNATIONAL LAW 156-64 (1965).

FN288. See Note, 9 HARV. INT'L L.I. 169 (1968); FIELD MANUAL, supra note 9, at 182-83
(superior orders not a defense).

FN289. Hostages Case, 8 L. Rep. Trials War Crim. 34, 74 (U.N. War Crimes Comm'n, U.S. Mil.
Trib., Nuremberg 1948). An extremely well documented summeary of the rgiection, in the nationd trids
of war criminals after World War |1, of the plea of superior orders as areason for an apriori discharge
of the defendants from crimind responsibility isgivenin J. DINSTEIN, supra note 287, at 194-95.
FN290. Hostages Case, 8 L. Rep. Trids War Crim. 34, 50 (U.N. War Crimes Comm'n, U.S. Mil.
Trib., Nuremberg 1948).

FN291. McDOUGAL & FELICIANO, supra note 37, at 691-92 (citing cases).

FN292. Id. at 693.

FN293. The Krupp Trid, 10 L. Rep. Trials War Crim. 69, 149 (U.N. War Crimes Comm'n, U.S. Mil.
Trib., Nuremberg 1948). In thistrid, al defendants except one were convicted.

FN294. The Hick Trid, 9 L. Rep. Trid War Crim. 1, 18-21 (U.N. War Crimes Comm'n, U.S. Mil.
Trib., Nuremberg 1947).

FN295. N.Y. Times, Nov. 22,1969, at 1, col. 2.

FN296. See Shils & lanowitz, Cohesion and Disintegration in the Wehrmacht in World War 11, 12
PUB. OPIN. Q. 280, 281 (1948); cf. D'Amato, Psychological Constructsin Foreign Policy
Prediction, 11 J. CONFLICT RESOLUTION 294 (1967).

FN297. Transcript in N.Y. Times, Nov. 25, 1969, & 16, cols. 6,8. Meadlo admitted killing "ten or
fifteen" men, women, and children during the massacre. 1d. at col. 3.

FN298. LIFE, Dec. 5, 1969, at 36.

FN299. Id. at 43.

FN300. Former U.S. Infantry Specidist Fourth Class David Tuck testified at the Russall tribund that
American soldiers who disobey ordersin Vietnam are sent "further out with the artillery outfit that had
just been hard hit" in hopesthat they will get killed. RUSSELL TRIBUNAL, supra note 43, at 421.
FN301. Ex-Sergeant Charles West told a Life reporter that Captain Medinarelated to his company
that "the order was to destroy My La and everything in it." But then later West said, "Captain Medina
didn't give an order to go in and kill women or children." LIFE, Dec. 5, 1969, at 39. Although these
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gatements logicaly could both be true, their juxtaposition indicates the kind of confusion that may
normaly exist in the mind of each soldier. Moreover, each member of a squadron may have a different
impression of what the order was. Ex-Private Meadlo said that "I felt | was ordered to do it." Quoted in
text accompanying note 297 supra.

FN302. A range of possible casesmay include: A civilian invoking the Nuremberg principlesas an
affirmative defense to judtify hisrefusd of induction into the armed forces. Cf. United States v. Holmes,
387 F.2d 781 (7th Cir. 1967), cert. denied, 391 U.S. 936 (1968); Mitchell v. United States, 369 F.2d
323 (2d Cir. 1966), cert. denied, 386 U.S. 972 (1967). A civilian invoking Nuremberg as a defense
againg prosecution for counsdling draft-evasion. Cf. United States v. Spock, 416 F.2d 165 (1<t Cir.
1969). As a defense to prosecution for destroying draft records. Cf. United States v. Berrigan, 283 F.
Supp. 336 (D. Md. 1968). As adefensein a court-martia prosecution for refusing to obey an order to
report to Vietnam. Cf. United States v. Johnson, 18 U.S.C.M.A. 246, 38 C.M.R. 44 (1967). A civil
action for injunction by asoldier seeking to avoid training other soldiers for actions that will involve war
crimes. Cf. Noyd v. McNamara, 378 F.2d 538 (10th Cir.), cert. denied, 389 U.S. 1022 (1967). A
soldier refusing combat orders based on a Nuremberg defense. Cf. Luftig v. McNamara, 373 F.2d 665
(D.C. Cir.), cert. denied sub nom. Morav. McNamara, 389 U.S. 934 (1967).

FN303. See text accompanying notes 12-28 supra.

FN304. UNIFORM CODE OF MILITARY JUSTICE art. 92, 10 U.S.C. § 892 (1964).

FN305. FIELD MANUAL, supra note 9, at 182-83; text accompanying notes 282-89 supra.
FN306. See note 44 supra.

FN307.5 U.S. (I Cranch) 137 (1803).

FN308. 28 U.S.C § 1331(a) (1964). A correct phrasing of the "matter in controversy” should suffice
for purposes of this statute. See Velve, The War in Viet Nam: Unconstitutional, Justiciable, and
Jurisdictionally Attackable, 16 KAN. L. REV. 449, 495-96 (1968). See also Gilesv. Harris, 189
U.S. 475 (1903) (deprivation of federd rights by state officers); Note, Draft Reclassification for
Palitical Demonstrations-Jurisdictional Amount in Suits Against Federal Officers, 53 CORNELL
L. REV. 916 (1968).

FN309. Velvel, supra note 308, at 497-98.

FN310. He should argue that the interest in securing the proper resolution of these federa issues should
outweigh the policy of ordinarily not interfering with the military. See Woalff v. Sdective Service Locd
Bd. No. 16, 372 F.2d 817 (2d Cir. 1967); Hammond v. Lenfest, 398 F.2d 705 (2d Cir.), rev'd per
curiamon rehearing, 398 F.2d 718 (1968).

FN311. See United Statesv. Dolton, 192 F.2d 805 (2d Cir. 1951).

FN312. 330 U.S. 75 (1947). The Court wrote: "We can only speculate asto the kinds of political
activity the appellants desire to engage in " (emphasis added).

FN313. E.g., none of the fourteen defendants involved in the Presidio mutiny trid in San Francisco
received the assgnment he had expected. Private Roy Pulley was assured by his recruiter that he would
be trained in fixed-wing aircraft maintenance, but wound up being trained as a helicopter machine-
gunner. Dames, The Presidio "Mutiny", 161 NEW REPUBLIC, July 5, 1969, at 21, 22. Perhapsthis
sort of fraud in the inducement is militarily advantageous from the military's point of view in that
embittered, caloused, disllusoned soldiers make better killers on the battlefield. If so, the practice
should not come as a surprise.

FN314. See Flast v. Cohen, 391 U.S. 83 (1968); Schwartz & McCormack, The Justiciability of
Legal Objections to the American Military Effort in Vietnam, 46 TEX. L. REV. 1033 (1968).
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FN315. Luftig v. McNamara, 373 F.2d 664 (D.C. Cir. 1967), aff'g 252 F. Supp. 819 (D.D.C.
1966).

FN316. 389 U.S. 934 (1967).

FN317. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). See Ex parte Quirin, 317
U.S. 1, 25 (1942); Little v. Barreme (The Flying Fish), 6 U.S. (2 Cranch) 170 (1804).

FN318. See, e.g., Afroyim v. Rusk, 387 U.S. 253 (1967); Kennedy v. Mendoza-Martinez, 372 U.S.
144 (1963); Greene v. McElroy, 360 U.S. 474 (1959); Reid v. Covert, 354 U.S. 1 (1957);
Korematsu v. United States, 323 U.S. 214 (1944); United States ex rel. French v. Weeks, 259 U.S.
326 (1922).

FN319. If the claimant is a defendant in a crimind case (e.g., refusing to obey induction or combat
orders), he would clearly be deprived of due process if a court excluded the basic issues relevant to his
defense on the doctrine of “palitica questions.” See United States v. Sisson, 297 F. Supp. 902 (D.
Mass. 1969) (Wyzanski, J.).

FN320. 369 U.S. 186, 217 (1962); see Scharpf, Judicial Review and the Political Question: A
Functional Analysis, 75 YALE L.J. 517, 567-73 (1966).
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