Report of an Inquiry into an
allegation of sexual abuse
against Archbishop George Pell

INTRODUCTION

The National Committee for Professional Standards (N.C.P.S.) isabody set up by the
Ausgtrdian Catholic Bishops Conferenceto receive inter alia, complaints of sexud abuse by Catholic
priests. | have been appointed as Commissioner by Archbishop Phillip Wilson and Brother Michael
Hill (Chairpersons of N.C.P.S. - "the gppointors’) to inquire into an dlegation by "C" ("the
complainant”) that a Phillip Idand, in 1961, he was on severa occasions sexudly abused by George
Pdll, now the Catholic Archbishop of Sydney ("the respondent™).

It isaswell to set out part of para 2 of the Terms of Reference which requires me to "enquire
into and report upon the Complaint in accordance with the following Terms of Reference:

@ The Commissioner shal make such enquiries and hold such hearings as he considers
are necessary and gppropriate in order for him to be satisfied as to whether or
not the complaint has been established".

The Terms of Reference further provided for Counsd to be entitled to appear for each of the
complainant and the respondent, and for Counsdl to assist me.

In the event a hearing was conducted on 30 September, 1, 2, 3 and 4 October 2002. The
process adopted was Smilar to that of a Royd Commission or statutory Board of Inquiry.

The evidence of the complainant and the respondent was led by their own Counsd, but dl
other witnesses were led by Counsdl asssting. Nearly al witnesses were cross-examined. A
transcript of the evidence was taken.

Mr. Sher Q.C., who appeared with Mr. D. Allen for the respondent, submitted that, pursuant
to the power granted by S.110 of the Evidence Act 1958, | should administer the oath to dll
witnesses. Counsd assisting, Mr. J. Gleeson, and Mr. M. Tovey Q.C., with him, Mr. H. Mason for
the complainant, agreed, and, accordingly al witnesses were sworn.

The Terms of Reference provided for a hearing in camera; | am required to maintain
confidentidity of "information obtained during the hearing......". (except for the purposes of this
report); the complainant and the respondent (and impliedly their solicitors and other advisers) are
required to maintain Smilar confidentiaity; the gppointors are given awide discretion asto the
publication of this report; the complainant and respondent are permitted lega representation, and
may give evidence and call witnesses; and findly, a copy of this report shdl be given to the
complainant and the respondent, who "shall not disclose the contents of that report to anyone save
the professond advisers........". By implication, the latter are dso required to maintain that
confidentidity.
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Early in the hearing it became gpparent that there was considerable doubt whether the aleged
molestation of the complainant took place a acamp in 1961 or 1962. Aswill be seen, the
complainant, who stated his belief that he went to only one camp (and that belief was much in issue)
fixed the date by reason of the fact that a fire occurred nearby during the camp in question, and
enquiries of the Country Fire Authority ("C.F.A.") showed that they had attended afirein the
vicinity on 13th January 1961 (during the 1961 campy); accordingly, the complainant fixed that as the
date of the relevant camp. However, extraordinarily enough, there was also afire nearby at the camp
of 1962; thisinformation was gleaned from Christus Rex, the monthly newdetter of Braybrook
parish; incdluded in the artide is the information that both the complainant and the respondent were at
that camp. To ensure that the merits of the complaint could be properly investigated, | sought, and in
due course obtained, an amendment to the Terms of Reference o that after the expression "in 1961"
was added "or 1962"

BACKGROUND OF THE COMPLAINT

The complainant was born on *** 1949. His second primary school was Chrigt the King in
Braybrook. His mother was a dtrict and devout Catholic and was keen for the complainant to follow
that path. He became an altar boy at the church.

At tha time an agency of the Catholic Church conducted a holiday camp during the summer
at Phillip I1dand. In January 1961 and 1962, adtar boys from the Braybrook church attended,
probably 42 of them in 1961, and somewhat more in 1962. The camps were supervised by Father
Donovan, asssted in 1961 by 4 seminarians from Corpus Christi College, Werribee, and about 6 in
1962. The respondent was present on each occasion, athough probably not for the whole of the
week in 1961. There was a bunkhouse in which some of the younger boys and some seminarians
dept, the remainder degping in army tyle tents, which are depicted in photographs. The only
evidence asto the height of the tent is the estimate of the respondent that it was 56" to 6' (he is about
6"3" in height, and presumably would have been close to that height in 1961, when he was aged 19);
the photographs suggest to me that the tent at its highest point might have been allittle more than his
esimate.

The complainant went to Grade 6 at the primary school, and then went to *** Technica
School, hethinksin 1961. His recollection was that he attended the relevant camp "between
schools', that is, in 1961. However, as has been Stated, it is clear he was at the 1962 camp. He may
well have been at both camps, dthough | should say now that | am satisfied that he was not the boy
depicted upon the shoulders of the respondent in the photograph taken at the end of the 1962 camp.

THE COMPLAINT

The detalls of the complaint are as follows: at the camp, during some form of activity ina
tent (such as pillow fighting or wrestling), the respondent, while facing the complainant, put his hand
down the insde of the complainant's pants and got "a good handful” of his penis and testicles. There
were other dtar boysin the tent a the time, who were participating in the other playful activities.
The complainant was shocked, since before that incident he had regarded the respondent as"afun
person, a gentle person, akind person, he was aterrific bloke". On each of the few occasionsthis
occurred, the complainant pulled the respondent's hand away. On two occasions, in atent, the
respondent took the complainant's hand, and guided it down the front of and insde the
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respondent’s pants; the complainant pulled his hand away without having touched the respondent's
genitals. In another incident, which "is not as clear asthe other episodes’, they were in the water,
jumping the waves, when from one side the respondent put his hand down and ingde the
complanant's bathers and touched his genitals.

On another occasion, during awak away from the camp at night, they were waking in
Indian file when the respondent grabbed the complainant from behind and put his hand down and
indde of the complainant's pants.

The complainant said that on each occasion in the tent, other boys were present, but the
respondent so positioned himsdf that they may well have not been in a podition to have seenit.

| should interpolate that other evidence showed theat it would occasion no surprise that a
seminarian would be in atent occupied by the boys - it could be in fun, or perhaps to restore order or
otherwise sttle the boys down.

The complainant agreed that he then made no complaint to any person other than his friend
"A" (who died in 1985).

The complainant said that on one occasion he saw the respondent smilarly molest "A™, who
turned away and told the respondent to "fuck off".

The complainant said that gpart from the physical opposition, he did not remondtrate with the
respondent; indeed he said that the only conversation with the respondent that he could actudly
recal was of the respondent telling him (and, | gather, possibly others) that he had played football in
the ruck with Richmond reserves. The respondent denied having said that; he had indeed signed to
play with Richmond in hisfina school year, but had not in fact trained or played with Richmond.
V.F.L. (now A.F.L.) records have no trace of the respondent having so played.

The complainant (and other witnesses, including adults) said that among the boys the
respondent was known as "big George', understandably enough. The respondent was not so
addressed to his face, and said he was unaware of the nickname.

The respondent was born on 8 June 1941; he ended schooling as captain of St. Patrick's
Collegein 1959; he studied for the priesthood and was ordained in 1966; after various positions, he
wasin 1987, a the age of about 46, gppointed Auxiliary Bishop of the Melbourne Archdiocese;
among other posts he was a member of the Vatican Congregation for the Doctrine of the Faith from
1990 to 2000; in 1996 he was appointed Archbishop of Melbourne; on 26 March 2001 his
gppointment as Archbishop of Sydney was announced and he was ingtalled as Archbishop on 10
May 2001 (these latter dates were to assume some importance at the hearing).  On 20 August 2002
he took leave as Archbishop pending the outcome of thisinquiry.

The respondent's genera credibility was not challenged. Powerful evidence of good
character was given by the present Archbishop of Mebourne, Archbishop Hart, (who has known and
been friendly with the respondent for many years) and by other witnesses, none of whom believe the
respondent would ever have been capable of committing the acts the subject of the present complaint
(some of this evidence would nat, of course, have been admissblein acrimind trid, but itis
evidence to which | should give some weight. Aswill be seen, the question whether the rules
aoplying in acrimind trid should have been gpplied was the subject of submissions by Counsdl.)
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The respondent wholly denied every dlegation of having touched the complainant or "A" -
the incidents never occurred. Of the numerous people who were at the camp either as adult helpers
(including seminarians) or as dtar servers, and who have made signed statements and/or who have
given evidence, none was aware of any inappropriate behaviour by the respondent or any other adult.

The complainant said that he used to discuss the molestation with "A"; that one day "A" ran
away from the camp; the complainant found him, and "A" said he could not stand any further
molegtation; "A" had abox of matches, and said he was "going to burn the place down'; they lit a
fire which became a grassfire out of control but which was brought under control by the CF.A. At
the hearing it was proven that in fact the C.F.A. extinguished a grassfire in that area on 13th January
1961.

The complainant said that in about 1975 he had told his then wife (from whom he has been
separated for some years) and much later his children, of the molestation; and that one night in about
May 2000 he was watching television, when news came on concerning the respondent; that he
immediately recognised his molester - "the same face and the same loping walk™; he was shocked -
he did not think it right that someone who had acted as the respondent had should |ead the Church;
and accordingly, he complained to Broken Rites, a private organisation, said by Archbishop Hart to
provide tenacious and powerful advocacy for those claiming to be victims of sexual abuse by priests.
He wasfirg interviewed by "B", of that organisation, when he identified the respondent as his
molester. Aswill be seen, there arose ared issue as to the dates upon which the respondent was first
interviewed by "B".

The complainant said that the latter encouraged him to press aclam, through the police, and
to daim compensation. The complainant did not want to go to the police (for reasons which will
later become gpparent) and was not looking for compensation, so helet it lie.

In about 2000, after attending with afriend, "D", ameeting of Alcoholics Anonymous, at which
sexud abuse was discussed, hetold "D of the
molestation, and was advised by him to consult
his parish pried.

In May this year he decided to make aforma complaint; he discussed it with hisfriend,
Father "F", the parish priest at *** and he thereafter was referred to the N.C.P.S., where he was
interviewed by "G", the executive director. | shall need to return to this interview; it suffices now to
say that he then made a complaint subgtantidly smilar to that given in evidence, dthough, it should
be noted, he spoke in generd terms of more incidents than he referred to in evidence.

THE NATURE OF THE PROCEEDINGS

| have said that the proceedings were conducted in amanner smilar to that of a Roya
Commission or Board of Inquiry. On thefirst day of the hearing, during the complainant's evidence,
the complainant was asked by junior Counsdl whether he had later spoken with his wife about the
molestation. Mr. Sher, intervened, stating that "you are not bound by the rules of evidence, thisis
not a Court of law," but then submitted that the evidence should be admitted subject to objection, to
be later debated. Similar objections were made in respect of the evidence of later complaints, to "D",
"B" and "G", and to the evidence of Mr. "H", an dtar boy at the camp.
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In hisfind address, dthough not specificaly abandoning his earlier concesson that the
inquiry was "not bound by the rules of evidence," Mr. Sher submitted that the question of
admissihility should be considered as if the inquiry was a proceeding "analogous to acrimind trid".
He underlined the obvious fact that "an adverse finding would be nothing short of disastrous for (the
respondent) and the Church”.

Hefird referred to authority for the proposition that in an inquiry such asthis, where an
adverse finding would have such grave consequence for the respondent, the rules of naturd justice
should apply. | accept that - indeed, it was common ground, and it is accordingly unnecessary to
refer to those authorities. The Terms of Reference, in themsdves, go most of the way in ensuring
that those rules are applied. In the event, no controversa or damaging evidence was admitted which
was not given by awitness who attended, and was cross examined.

Mr. Sher, in support of the proposition that the inquiry should be regarded as analogous to a
crimind trid, referred to the judgement of Gobbo J. in Andersonv. Blashki [1993] 2 V.R. 89, where
an gpplication was made to set aside a coroner's finding that a nurse had assaulted a patient, and
thereby contributed to her death.

Gobbo J. in referring to the standard of proof, referred to "the classic satement” of Dixon J.
in Briginshaw v. Briginshaw [1938] 60 CLR 336, at pp 362-3 (part of which is set out later in this
report), and later, in the passage now relied upon, came to consder a separate submission "that the
coroner must have drawn an adverse inference from the plaintiff'sfailure to give evidence.....". In
discussing the inferences that might legitimately be drawn from such falure, his Honour said (at

p.97):

"Given the nature of the alegations, it would be proper to apply by andogy therulesina
crimina proceeding and | do not propose in any event to draw an adverse inference against
the plaintiff in the circumstances of this case from her fallure to give evidence'.

| do not see this dictum as supporting the proposition that the whole of this proceeding,
whether or not it should be regarded as analogous to a crimind proceeding, should be governed, so
far as admissbility of evidence is concerned, by the drict rules of acrimind trid. Aswill be seen,
Mr. Sher submitted that | should not admit the evidence of witnesses speaking of the complainant's
complaint, but in doing so relied upon authorities which in fact dedt with the rict rules of a
crimind trid.

In my opinion, | cannot a the same time be "not bound by the rules of evidence," and then
fedl bound to apply them in a particular agpect. Rather, as| think, | should consider whether the
evidence is the best reasorebly available, the fairness of giving it consderation, and the weight to be
atached to it.

THE STANDARD OF PROOF

Thisisan inquiry, not an adversarid process in which the complainant bears the onus of
proof. However, my task, as set out in the Terms of Reference, isto decide "whether or not the
complaint has been established”. Clearly enough | could not be so satisfied unless | were satisfied
that the verson of the complainant is truthful and substantially accurate. | do not believe thet there is
here any room for the possihility of mistake, whether by misinterpretation of innocently intended
acts by the respondent, or otherwise.
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No counsd has suggested that the acts complained of might have been accidenta, or playful
and lacking any sexud context. Although the respondent was only ayoung man at the time (19
years) it could not be said that for him so to act with an 11 year old boy was innocent play, and
neither the respondent nor his counsal suggested it could be so categorised.

Thereisawedth of authority upon the standard of proof required in civil and crimind
proceedings.

I must bear in mind that the acts attributed to the respondent amounted to the crime of
indecent assault, which, at that time, was punishable by imprisonment for aterm of up to 10 years
(Crimes Act 1958, s.68 (3)); s.68 (4) rendersirrelevant the question of consent of amale under the
age of 16 years.

Although thisis not acrimind proceeding requiring proof beyond reasonable doubt, | must
bear in mind that serious dlegations are involved, and that an adverse finding would in dl
probability have grave, indeed devastating, consequences for the respondent.

In Briginshaw (supra) the High Court considered a divorce case, where, under s.68 of the
Marriage Act 1928 (Vict), the Court was required to consider whether it was "satisfied that the case
of the petitioner is established” (compare the present term of reference quoted above). In that case
Latham C.J. said at p.343:

"The standard of proof required by a cautious and responsible tribund will naturdly vary in
accordance with the seriousness or importance of the issue'.

In an often quoted passage at p.362 Dixon J. said:

"The seriousness of an dlegation made................ and the gravity of the consequences flowing
from a particular finding are consderations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the tribundl. 1n such
matters "reasonable satisfaction” should not be produced by inexact proof, indefinite
testimony, or indirect inferences'.

His Honour had said, at p.361,
"When the law requires proof of any fact, the tribund must fed an actud persuasion of its
occurrence or existence before it can be found".

McTiernan J. at p.373 seemed to draw no distinction between the standard of proof required
in acase of aleged adultery and acrimind trid when he sad:

"It isimpossible to say that (the judge) ought to have fdt that degree of satisfaction which the
law requires the tribuna to have before finding a spouse guilty of adultery while he was
oppressed with a reasonable doubt".

In Heltonv. Allen[1940] 63 CLR 691 Dixon, Evatt and McTiernan J.J., at p.712 approved of
the above quoted passage of the judgment of Dixon J. in Briginshaw and went on to say:
.............. reasonable satisfaction is not independent of the nature of the fact to be proved so
that the more grave the alegation the greater should be the gtrictness of the proof demanded”.
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In the same judgment, at p.711, their Honours said:

e the degree of proof required in acivil trid depends upon the magnitude of the
thing that isin issue and when acrimeisin issue you will not lightly find that a crime has
been committed and according asthe crimeis grave you shall require agreater strictness of
proof".

In Rejfek v. McCleary [1965] 112 CLR 517 the High Court said, at p.521,

e proof of fraud should be clear and cogent such as to induce, on the balance of
probabilities, an actual persuasion of the mind as to the existence of the fraud....

The clarity of the proof required, where so serious a matter of fraud isto be found, isan
acknowledgement that the degree of satisfaction for which the civil slandard of proof cals
may vary according to the gravity of the fact to be proved...."

The Court went on to say that the mind "has only to be reasonably satisfied”, and thereis not
aneed for the "mord certainty” required for acrimind conviction.

In my opinion, the alegations here under consderation are far more grave than an alegation
of fraud.

Those references lead me to the conclusion that if, at the end of my consderation of the
evidence, of the credibility of the witnesses, and of the submissions of counsd, | entertain any redl
doubt as to the accuracy of the complainant's version, | would not have achieved the degree of
satisfaction required to hold that the complaint has been established.

EVIDENCE PUT IN SUPPORT OF COMPLAINT

The evidence relied upon as giving some support for the complainant's verson is as follows:
1. & 2. Theevidence of thefireand of Mr. "H".

3. The evidence of complaint to Mrs. "C", Mr. "D", Broken Ritesand "G" (as rebutting
suggestions of recent invention, and of mativation in that the complainant might
have been seeking compensation, and as evidence of consistency).

camp by the information from the C.F.A. that they attended a nearby fire on 13
January 1961.

"H", a patently honest witness, said that he left Chrigt the King schoal at the end of 1960, and
the 1961 camp was the last he attended. "A", the complainant and the respondent were among those
present. He remembers various frolicking activities, and a night walk where the boys were spread
Out.
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However, no-one a the inquiry suggested that the referencesin the Christus Rex parish
newdetter of February 1962 were other than accurate, and the lengthy note of the 1962 camp
included "H™'s name among the dtar boys present. It follows that his honest recollection asto the
date of hislast campisin dl probability mistaken, afact which underlines the great difficulty of fact
finding in relaion to incidents occurring 40 years ago.

He said he had a clear recallection of "A", who, athough about seven months younger,
"aways tended to look after me a bit and he came up to me and he said to me one day, "just watch
out for Big George", and theresfter "I didn't get too closeto him".

Hedid not ask what "A" meant because "it wasthe way he said it. | assumed".

The respondent's evidence that the boys or at least some of them - were "worldly wisg' is
relevant to this aspect, and may well explain why "H" did not see the need to ask "A" about the
reason for the warning.

Asto the weight, if any, which should be given to the evidence of "A"™'swarning it should be
sad that the respondent was a very popular figure with the boys: there was no contradiction of,
indeed there was support for, the complainant's evidence that the respondent was kind and gentle.
Thus, he was no disciplinarian, nor given to violence. "A", accordingly, had no reason to think that
"H" was a risk of abdting or some other unpleasant punishment.

In his sgned witness satement which he confirmed, Mr. "H" said "he presumed therewas a
sexud context of the warning'”.

Mr. Sher submitted that | should take no notice of this evidence, which, he said, would not
have been admitted in acrimind trid. The latter part of the evidence would not have been admitted
inacrimind trid, and even in this different proceeding it mugt, | believe, be put asde. Evidence of
what an 11 year old boy "assumed" about a possibly misunderstood "warning” is no sound bass for
adverse findingsin an inquiry of this neture.

I have had more difficulty in deciding whether any weight should be given for the fact of the
"warning". Not without hesitetion, | have decided that, given the very serious nature of this
proceeding, and the possible ambiguity of the warning, | should put it aside.

Asto the weight which might be given to Mr. "H™'s evidence that "A" admitted lighting the
fire, it goes only to support the complainant's verson that "A" was upset about the respondent's
behaviour towards him. Thisinquiry isnot, of course, investigating the question whether "A" was
molested, and the only evidence of that came from the complainant. Thereis, in my opinion, too
tenuous a connection for that evidence to go into the scales againgt the respondent.

"H", when asked how the fire started said:
"Wdl,"A" probably told me helit it actudly” (underlining mine);

and when asked whether he had heard that "A" "had gone missing" he replied,
"Now that you say it, | can, but | hadn't given it much thought beforehand.”
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| could give little weight to the first quoted passage; the second, mugt, | think, be discarded
for athough | am not bound to regject evidence merdly because it is hearsay, the evidenceis only that
he "heard" of "A™'s absence, and we do not know how far removed was that hearsay.
Thereis, accordingly, nothing which can be found in "H™"'s evidence upon which | can safely
rely as supporting the complainant's verson.

DELAY IN COMPLAINING

As has been gated, the complainant first complained to anybody in the Church when he
spoke to Father "F*; the latter arranged the meeting with "G", which took place on 11 June 2002.
Accordingly thefirg forma complaint was made more than 40 years &fter the event, and it follows
that the respondent thereafter first heard of it.

Common sense and high legd authority tell us of the unfairness which may arise from long
delay, because of the difficulty in defending such astde complaint.

InRv. BWT (2002) 54 NSWLR 241, to which Mr. Sher referred me, the Court of Crimina
Appedl re-afirmed the requirement that where in acrimind trid afeature of which is substantia
delay aLongman[(1989) 168 C.L.R. 79] direction must be given. The judgment of Wood C.J. a
C.L. brings together a number of High Court authorities, and at pp.214-247 points to the various
forendc difficulties which arise when there has been long delay. | do not intend to set out the
passages referred to; it is sufficient to quote from Longman, where at p.91 Brennan, Dawson, and
Toohey JJ., say:

"Had the dlegations been made soon after the dleged event, it would have been possible to
explorein detail the aleged circumstances attendant upon its occurrence, and perhaps to
adduce evidence throwing doubt upon the complainant's story or confirming the applicant's
denid. After more than 20 years that opportunity has gone and the applicant's recollection of
them could not be adequately tested”.

As Mr. Gleeson pointed out, these cases do not say that no conviction can stand where there
has been long delay - they do no more than make it clear that atrid judge must give the jury an
adequate warning where delay might cause forensc difficulty.

Of course, avictim's case might be sorely prgjudiced by long delay - inthiscasg, if the
complainant's account is accurate, "A" would have been a crucid witness (as Sated earlier, hedied in
1985) but, if the respondent's account is accurate, "A" might have put an end to the complaint.

Most cases of sexud abuse concern activity between the abuser and the victim in the
presence of no other person. In such a case, there may not be ahost of surrounding circumstances
which can be subjected to forensic scrutiny. But this not such a case: these dleged incidents, without
exception, occurred in the presence of other boys. The complainant cannot remember who they
were; obvioudy enough, if theincident occurred in atent, the account of the other occupants might
be crucia, as being able to point to the likelihood of the event having occurred in their presence.
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Accordingly | accept as correct (as do the other counsd in thisinquiry) the submission of Mr.
Sher that | should give mysdf awarning aong the lines of what would be required in acrimind trid.
To say that is not to change my view that the dtrict rules of acrimind trid do not apply, but to
acknowledge that common fairness demands that to keep such awarning in mind.

THE EVIDENCE OF COMPLAINT

The first complaint was said to have been made to Mrs. "C", the wife of the complainant, in
about 1975, that is, some 14 years after theincident. She separated from the complainant about 10
years ago; they see each other occasondly (she haslived in *** for sometime) in reaion
principaly to visits by or matters concerning their off-pring.

Mrs."C" said that in about 1975 or 1976 the complainant told her that when he was an dtar
boy at acamp at Phillip 1dand he had been interfered with by a"big bastard caled George'. He said
that "A" wasinvolved in it".

She had a clear recollection of the conversation; she was shocked by it; she could not recal
how the subject firgt arose, or the conversation immediately preceding the statement. After that, the
matter was "swept under the carpet” and was not further discussed until much more recent times.

Although Mr. Sher offered a number of criticisms of her evidence asto interest and
recollection ("how could she remember a common name like "George" after dl those years'), as|
indicated during the final address of Mr. Sher, | regarded her as impressve witness, who had aclear
recollection of a gartling statement.

As stated, Mr. Sher objected to the evidence; the principd thrust of the submisson was that
upon the authorities, evidence of acomplaint could not be admitted unless it was made at the first
opportunity - R. v. Freeman[1980] V.R.I.

It is perhaps a moot point whether the evidence would have been admissble upon acrimind
tria to rebut a suggestion of recent invention. It was the complainant's verson that, athough he
adways knew his molester as "big George', it was not until he saw the respondent on televison in the
year 2000 that he identified the respondent as "big George'. (There can be no doubt that "big
George" was the respondent).

At pp.149-150 of the transcript, Mr. Sher was addressing remarks to me relating to the issue
of when the complainant first identified the respondent as "big George", and, at p.150 referred to the
date "when he actudly did identify Dr. Pell for the firdt time, which is recently we say".

| must confess that when | heard that remark | thought it was a suggestion of recent invention
which even on acrimind trid would have rendered the evidence admissible, but upon a reading of
the transcript, | think Mr. Sher would have had an answer to that - he was not suggesting recent
invention of an dlegation of molesting by "big George", but a more recent invention of the
complainant's recognition of the respondent as that man.
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Bethat asit may, it is clear that suggestions were made that the recent clam is motivated by
adesre for compensation. The evidence of Mrs. "C" would have been admissible to rebut thet. In
1975 there was no compensation scheme such asis now in place (the establishment of an
Independent Commission and an independent chairperson of a compensation pand were the
initiatives of the respondent in 1996); the evidence of other witnesses support the proposition that
compensation was first mentioned when the complainant first sooketo "B". Thereredly could be no
vaid suggestion of any evidence pointing to adesre for compensation in 1975.

In any event, whether or not this evidence would have been admitted in court, common sense,
dictates that in relation to complaints of wrongful behaviour, whether crimind or tortious, the
circumgances in which and the time at which the complaint is made, as well asthe contents of it,
may be hdpful. For that reason aone, | would regard the evidence as part of the materia before me
to examine.

Asto motive, it should be noted that extensive enquiries made on behalf of the respondent
have unearthed no evidence of any other matter or incident which might have aroused spite or mdice
on the part of the complainant towards ether the respondent or the Church. On the other hand, the
respondent has had a strong motive to push memory (if there ever was memory) of these fleeting
incidents by a 19 year old into the recesses of the mind, from which there could be no recall.

CREDIBILITY OF THE COMPLAINANT

The complainant's credibility was subjected to aforceful attack. By the age of about 20
years, the complainant had an acohol problem; a some later stage, he had become an dcohalic; in
1984 hiswife took him to an Alcohalics Anonymous mesting, but he had not been drinking then for
about 18 months. He has attended such meetings intermittently ever Snce; it gppears that he has not
had any problem with acohol since 1979.

The complainant has been before the court on many occasions, resulting in 39 convictions
from about 20 court appearances. Mogt of the convictions involved drink-driving or assaults,
between 1969 (when he was aged 20 years) and 1975. In 1982 there were two convictions for S.P.
betting, and another amilar offence in 1986. 1n 1984 he was twice fined for contempt of and failure
to answer questions of the *** Commission. In 1995 the complainant pleaded guilty in the County
Court to three counts of trafficking in amphetamines, and was sentenced to imprisonment for 3 years
and 9 months, with anon-parole term of 2 years, which he served. The sentencing judge, in referring
to mitigating factors, appeared to accept evidence that the complainant had overcome his addiction to
acohol, had been a good father, and had been "willing in the past to help those less fortunate than
yoursdlf out of difficulties by a generous donation of your time and energies’.

The*** report, part of which was tendered in evidence, referred to the deceptive practices
engaged in by the complainant in conducting various bank accounts (knowingly aided, so it appears,
by some bank officers) with the am of conceding the profits of hisillegal bookmaking activities.
The complainant had aso evaded taxation.
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That is arecord notable more for alcohol and violence than dishonesty. However, thereis
aufficient evidence of dishonesty to demongtrate that the complainant's evidence must be scrutinised
with specid care. 1t would be difficult to be satisfied about his version againg thet of the respondent
unless some support were to be found in the evidence of other withesses, or in circumstantia
evidence.

The atack mounted by Mr. Sher in this regard was put under ten headings, two of which |
intend to discuss, they were numbered 7 and 8 - when did the complainant first recognise the
respondent as "big George'?, and the sgnificance of his satement to "B" and to "G" that at the time
of recognition, the respondent was officiating at a public function while wearing a purple robe.

When the complainant first spoketo "G" on 11 June 2002 she made notes of the interview
and later typed adraft from her notes. The first draft included this sentence:

"One night | was gitting at the televison and it was announced that Archbishop George Pell
had been transferred to Sydney and | looked up and was confronted by big George'.

(It will be recalled that the respondent was gppointed to that post on 26 March 2001 and was
indaled on 10 May 2001. The complainant maintained throughout that the recognition camein the
year 2000).

"G" again met the complainant on 16 or 17 June 2002, when they discussed the typed draft;
the complainant suggested dterations, which "G" wrote onto the draft in her handwriting. The
reference to Sydney was deleted but he added that when he recognised the respondent, the latter was
wearing a"purple long robe'".

In cross examination of the complainant the following exchange occurred (p.34-35):

Q: "Did you ever say those words or words to that effect?

No, | thought "G" put in afew thingsin that document that didn't agree with me..."

and amoment later he added

""G" was leading me when | was talking to her. She was, you know, she was sort of, leading
me rather than me doing the talking'.

In evidence"G" cannot recal having been told about Sydney but said "1 presume that there
was something like that in my notes, otherwise | wouldn't have typed it..."

In cross-examination "G" said she was concentrating more on the details of the abuse and
would not have given "mgor atention” to the matter now under discussion.
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"G" was awitness of truth; | think it unlikely that she led the complainant into the reference
to Sydney, but it is possible that in the type of interchange they were having, there was a discusson
about the Sydney gppointment as being ahdp in fixing the time a which the complainant first
recognised the respondent.

For reasons | shdl state in amoment, | think it probable that the recognition occurred in
2000; that by the time of the second meeting with "G" the complainant knew that the reference to
Sydney was wrong (which iswhy he corrected it) but he could not &t thisinquiry bring himsdf to
admit the error. He thereby did some damage to his credibility.

The reason | am satisfied on the probabilities that the recognition occurred in 2000 is that |
accept the evidence of Mrs. "C", and "D" asto thelr conversations with the complainant. Mr. Sher
objected to their evidence but, even inacrimind trid, the evidence would be admissible as rebutting
the recent invention suggested by Mr. Sher (at p.150).

Mrs. "C" sad that in about July 2000 the complainant rang her expressing astonishment that
he had just recognised his molester as "George Pell”. She did not know who that was so she asked,
and was told by the complainant thet "he is an Archbishop'.

She fixed the date, firdt, by believing it was more than two years ago and secondly, by the
fact that she had then just started a new job, and that was in July 2000, ajob about which she was
"bit agitated”. | have earlier said that | accept Mrs. "C" as an honest witness, and | believe that sheis
probably correct in fixing the dete of the rdlevant conversation.

"D" has been afriend of the complainant for over 20 years, they met a an Alcoholics
Anonymous meeting; they meet every few months, perhaps a a meeting, perhaps for dinner or
coffee. In June or July 2000, after an A.A. meeting, they went to Williamstown cafe for coffee,
where the complainant told him that a a camp years ago George Pdll had molested him (he described
the act complained of); "D" suggested the complainant should seek counsdlling from his parish
priest.

"D" was ableto fix the date of this conversation by the fact that someone else spoke at the
A.A. mesting about sexua abuse with a"passon” that was unusua, and aso by the fact that on that
night atotaly unrelated event occurred - another person went to hospital and "didn't come out dive'.
"D" was somewhat emationa about this aspect, which was amgor event for him, and was reluctant
to give details, which, of course, | lacked power to prise from him. | acknowledge that this made it
difficult for Mr. Sher to test the accuracy of hisrecollection. However, | regard "D" as an honest
witness and | think he is accurate in his fixing of the date of the conversation.

Mr. Sher, dthough objecting to the admission of the evidence of "B", intheend used it asa
springboard for the attack on the complainant's credibility. "B", (who hasa***), aformer ***,
carries out research on church sexua abuse, and is involved with Broken Rites; he sometimes
interviews people complaining of sexud abuse. He said that on 2 May 2000 the complainant
telephoned Broken Rites and he, "B", answered the telephone. The complainant, then identifying
himsdf only as"***" | gpoke of abuse a an dtar boys camp roughly 40 years ago; that he first
referred to the molester as " George" and later
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in the conversation he said he had realised that it was George Pell. "B" said that he took " scrappy
notes', and later that morning met the complainant for a cup of coffee. When he returned home, he
wrote out a three page note of the conversation (EX.AR2).

The date appearing at the top in red pen is 2 May 2000; the bulk of the writing isin black;
"B" said thiswas his practice, and that Sde comments werein green. Although his credibility was
forcefully chdlenged by Mr. Sher, | have no reason to disbdieve him on that aspect.

The part of his notes which gave rise to congderable debate at thisinquiry was whereit is
sad:

"When George Pdll became Archbishop | recognised his media photos as the George from the
dtar boys camp...." (my underlining).

It will be remembered that the respondent became Archbishop of Mebourne in 1996 and of
Sydney in 2001. Thisencouraged Mr. Sher (who invited me not to accept any of this withess
evidence) to accept at least that part which quotes the complainant as having said "when George Pell
became Archbishop...."; it followed, Mr. Sher submitted, that the complainant must have been
referring to the Sydney appointment in 2001; that the complainant did not therefore recognise the
respondent in 2000 as he dlamed; that "B" must have inserted the date "2 May 2000" much later;
and that this severdy damaged the complainant's credit.

| have dready said that | accept the evidence of Mrs. "C" and "D" that the complainant
identified the respondent in 2000. He could not, accordingly, have been referring to the Sydney
appointment; the Me bourne appointment was then some four years old. If the word in the notes had
been "was' ingtead of "became”, so that the note read: "When George Pdll was Archbishop”, there
would have been noissue. Theissue might have arisen out of asmple mistake in "B"'s notes,
which, it will be recdled, were not taken contemporaneoudy with the interview. | remain far from
persuaded that this issue damages the complainant's credit.

"B" was not a sdtisfactory witnessin the sense that it was difficult to get him to concentrate
on merely answering the question put to him. He seemed at times too much at painsto provide
possible explanations for terminology gppearing in his notes which were not the words of the
complainant. But | cannot accept the proposition that the date was falsified.

The question whether, in the year 2000, the complainant might have seen on televison the
respondent wearing a purple robe arose at the hearing. At some formal functions the respondent
wears a purple robe partialy covered with awhite surplice; one surplice is laced around the lower
part, through which purple may be seen. The respondent, and Father "J', the priest then responsible
for ensuring that the respondent was a al times appropriately dressed, gave evidence of the
occasions upon which the respondent wore a purple robe; counsel for the respondent tendered
evidence of searches of the tapes of televison shows, evidence which was tendered to point to the
unlikelihood of the complainant having seen the respondent on television, in apurple robe, a any
relevant time. | do not intend to canvass this evidence; but | do not accept it as disproving thet at
some time around the middle of 2000, the complainant observed the respondent on televison.
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One difficulty in attacking the complainant's credit on the question of the purple robes is that
he is colourblind, athough that aspect was not investigated, and we heard no detall of the type or
extent of his colourblindness. In any event, colourblind or not, he may be mistaken about the purple
robe; the answer might be in the evidence given by the respondent himsdlf - that in anewsitem, an
old dip might be used; the answver might liein the fact that after recognising the respondent the
complainant took much more notice of media publicity about the respondent and may have seen him
in apurple robe on other occasions, leading to confusion asto what he was wearing on the particular
occasion. | cannot reech satisfaction either way as to whether the complainant is correct in this
agpect; however, in my opinion, it matterslittle, for the reason that, as| have said, the evidence of
Mrs. "C" and "D" fixes the date with reasonable accuracy.

The other criticisms of the complainant's credit made by Mr. Sher do not persuade me that he
isaliar. They do no more than demondrate that in degling with the periphera circumstances which
(unlike the aleged molestation) had no particular Sgnificance at the time, the long delay produces
somewhat unreliable recollection.

Except in relaion to the interview with "G", | did not form a positively adverse view of him
asawitness. Thefact thet | think his evidence concerning the "G" interview was unsatifactory does
not leaed to afinding that the whole of his evidence must be regected, but it does mean that where
credit assumesthe very great importance thet it doesin this case, | must view dl his evidence with
caution. AsMr. Sher correctly submitted, the incidents themselves were Smple and short in their
description, they do not easily admit of extengve testing, so thet it is on periphera matters that
credibility must be tested.

| accept as correct the submission of Mr. Tovey that the complainant, when giving evidence
of molesting, gave the impresson that he was spesking honestly from an actua recollection.

However, the respondent, aso, gave me the impression that he was speaking the truth.

CONCLUSION

In the end, and notwithstanding that impression of the complanant, bearing in mind the
forendc difficulties of the defence occasioned by the very long ddlay, some valid criticiam of the
complainant's credibility, the lack of corroborative evidence and the sworn denid of the respondent, |
find | am not "satisfied that the complaint has been established”, to quote the words of the principa
term of reference.

| s0 advise the gppointors.

Hon. A.J. Southwell Q.C



