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INTRODUCTION 

 
During the last two decades, developments in discourses concerned with the moral and 

emotional stake of victims of crime in courtroom procedures and sentencing practices 

have focused attention on the courts and sentencing judges and brought pressure upon 

them from governments and media.  Family victims in particular, have challenged their 

exclusion and/or marginalisation from the traditional criminal justice paradigm.1  The 

traditional paradigm has not acknowledged the family victim as a stakeholder and 

consequently, the family victim has had no standing to participate in the legal 

proceedings. 

 

Commencing with the South Australian government in 1989, Australian State 

governments have responded with wide-ranging legislative reforms designed to both 

empower victims of crime and demonstrate State commitment to those persons.2  

Although the legislative provisions differ in significant respects, family victims now 

have a limited right to participate at the sentencing stage and consequently, victim 

impact statements (VISs) from family victims have become a regular feature of 

homicide trials in Australian jurisdictions.  

                                                 
1 By family victims I mean relations or close friends of the deceased. 
2 In this paper I am concerned with: Criminal Law (Sentencing) Act 1988 (SA), Sentencing Act 1991 
(Vic), Sentencing Act 1995 (WA) and Victims Rights Act 1996 (NSW). 
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Two years ago, I received a research grant to analyse sentencing judgments in 

homicide matters in particular Australian jurisdictions.  The aim of my research project 

was to compare and contrast legislative and judicial responses to the reception of victim 

impact evidence from family victims.  I was hypothesizing that the greater the weight 

given to the VIS in the sentencing process the more the sentencing judgments would 

reflect an emotional response to the position of family victims.  This hypothesis raised 

issues concerning the potential conflict between this emotional response and the 

traditional demands for ‘objectivity’ and parity in sentencing.   

 

However, this hypothesis has not been supported by my research findings.  

Despite differences in legislative and judicial responses to VISs, the sentencing 

judgments reveal common trends that acknowledge the interests of family victims and 

reflect an emotional response to those persons across the jurisdictions.  The thesis of my 

paper today is that the impact of victim discourses, politics and the interests of justice 

have required sentencing judges to communicate a message that encompasses the wider 

legitimate interests of family victims and is emotionally responsive to those interests.  It 

is my contention that the changing ambit and quality of this sentencing message is 

facilitating a distinct humanization of the process for family victims. 

 

My presentation will be divided broadly into three parts.  Part one will briefly 

outline the different legislative and judicial responses to VISs from family victims in 

particular Australian jurisdictions.  In part two, I will endeavour to describe the 

common sentencing trends that I have discerned from the sentencing judgments across 

the jurisdictions.  Finally, part three will be a short discussion of the implications of my 

observations for sentencing and court discourses generally. 
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PART ONE: LEGISLATIVE AND JUDICIAL RESPONSES TO VICTIM 

IMPACT STATEMENTS IN AUSTRALIAN JURISDICTIONS 

A study of VISs submitted in homicide matters by family victims in New South Wales 

(NSW) between 1997 and 2000 found that those VISs described intensely personal and 

emotional reactions to a family tragedy.3   Evaluation of those VISs revealed that the 

content generally revolved around common themes of strong family links, the value and 

worthiness of the deceased, negative qualities of the offender and justice needs of the 

family victims.   

 

The expressive and emotional aspects of VISs from family victims have 

generated considerable debate regarding the judicial propriety of taking this evidence 

into account for the purposes of sentencing.  Those opposed to consideration of VISs 

from family victims have argued that the often highly emotional and subjective nature 

of the evidence could distract the sentencing judge from the objective and dispassionate 

sentencing process.4  It is feared that a judge’s emotional response to the evidence might 

interfere with his or her ability to pass sentence objectively.  By way of contrast others 

contend that this evidence contributes to an assessment of the ‘totality of harm’ that is 

caused by the offence and, provided judges are not ‘unduly swayed’ by emotionalism, 

the VISs from family victims are relevant to the sentencing process.5 

The various positions taken in this debate are reflected in the different responses 

of governments and appellate courts in Australian jurisdictions. Whereas family victims 

may submit a VIS in all jurisdictions, the role and weight to be accorded to that VIS 

                                                 
3 Booth, T, “Voices After the Killing: Hearing the Stories of family Victims in NSW” (2001) 10 Griffith 
Law Review 25-41 
4 Ashworth, A, “Victim Impact Statements and Sentencing”, (1993) Criminal Law Review 498, Hinton, 
M, “Guarding Against Victim-Authored Impact Statements”, (1996) 20 Criminal Law Journal 310, New 
South Wales Law Reform Commission (1996) Sentencing, Discussion Paper No. 33, Booth, T, “The 
Dead Victim, the Family Victim and Victim Impact Statements in New South Wales”, (2000) 11(1) 
Current Issues in Criminal Justice 292-307 
5 See comments of Perry J in R v Birmingham (No. 2) [1997] SASC 6390 at 6393, R v Mitchell [1998] 
SASC 334 per Ipp J at p. 341 
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varies.  In NSW, the legislation stipulates that, if submitted, the court must receive a 

written VIS from a family victim and, moreover, the court must acknowledge that VIS.6 

In addition, the court may make any comment on it that it considers appropriate.7  

Significantly, there is no provision to ensure that the court actually takes the submitted 

VIS into account in the sentencing process.  Indeed, the legislation provides that, once 

received and acknowledged, the court need not take account of the VIS in connection 

with the determination of a sentence for the offence if it considers it inappropriate to do 

so.8  The NSW Supreme Court has taken the view that it will generally never be 

appropriate to take such victim impact evidence into account.9  Therefore, VISs 

submitted by family victims in NSW do not have a role in the determination of penalty. 

 

However, the NSW position is at odds with other Australian jurisdictions.  For 

instance, the courts in Victoria (VIC), South Australia (SA) and Western Australia 

(WA) are required by legislation to take account of VISs submitted by family victims 

when determining sentence although judicial opinion differs as to how much weight is 

to be given to this evidence.10  In VIC, the remarks of sentencing judges reveal that the 

evidence is usually regarded as a reminder of the ‘human element’ and the loss 

generally sustained by family victims in homicide cases although the VIS itself is not a 

separate factor.11  By way of contrast, in SA and WA, the courts appear to regard the 

VIS as evidence that is important for its impact in an individual case – the offender must 

take the deceased as she or he finds him.12  If the deceased’s death has caused 

considerable distress, this is a factor that may well influence the severity of the penalty. 

                                                 
6 Crimes (Sentencing Procedure) Act 1999 (NSW) (C(SP)A) Section 28(3). 
7 Section 28(3) 
8 Section 28(4)(b). 
9 R V Previtera (1997) 94 ACrimR 76, R v Bollen [1998] NSWSC 67 
10 Sentencing Act 1991 (Vic) s95A, Criminal Law (Sentencing) Act 1988 (SA) s7A, and Sentencing Act 
1995 (WA) s25.  Unlike the NSW legislation, none of these statutes refers to family victims specifically.  
However, the courts have interpreted the reference to ‘victim’ in the Acts as including family victims. 
11 R v Willis [2000] VSC 297  
12 R v Birmingham (No. 2) SCCRM-96-305 Judgment no. 6390 
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PART TWO: TRENDS IN SENTENCING IN HOMICIDE MATTERS IN 

PARTICULAR AUSTRALIAN JURISDICTIONS 

Certainly there are marked differences in the legislative and judicial approaches to VISs 

among the States and no doubt these differences are explicable as expressions of local 

politics and culture.  Nonetheless, all jurisdictions are required to take cognisance of the 

family victim and it is at this level that there are striking similarities in the message 

being communicated by judges with regard to recognition of the interests of family 

victims and the quality of the response to those interests. 

 

For my research project, I randomly selected and analysed judgments from 

NSW, Victoria, South Australia and Western Australia between 1997 and 2002.  During 

this period, the judgments reveal an interesting progression in the ambit and quality of 

the sentencing remarks with respect to the interests of family victims.  Acknowledgment 

of VISs and/or family victims tends to be confined to a couple of sentences in the early 

years.  Typically these brief comments note the receipt of a VIS and the loss to the 

family as well as extending the court’s condolences to those family victims.  However, 

in more recent judgments, particularly those post-2000, the ambit of the sentencing 

remarks has noticeably widened to cover such matters as the plight of the family victim, 

the relationship between the author of the VIS and the deceased and a description of the 

emotional, social and psychological harm suffered by the family victims.  In a few 

notable cases, these remarks are illustrated with direct quotes from the VISs themselves.  

 

My reading of the cases suggests that there appears to be a strong correlation 

between this increasing judicial awareness of family victims and the changing quality of 

the judgments as reflected in an evident escalation in the use of emotive and evocative 

language. Across the jurisdictions, the loss suffered by family victims is described 
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variously as ‘devastating’, ‘tragic’ and ‘intense’; the expression of that loss by family 

victims is ‘heartrending’, ‘moving’ and, frequently, ‘eloquent’ and ‘powerful’. The 

courts declare their awareness of the ‘anguish’ and ‘suffering’ that has been experienced 

and will continue to be experienced by the family victims.13   

 

Another significant change in the quality of the sentencing judgments is the use 

of techniques to give the deceased and the family victims ‘personality’ and presence in 

the courtroom. Increasingly, the judgments employ the simple device of referring to the 

deceased and the family victims by name.  Furthermore, the courts appear to be much 

less reticent about remarking upon certain characteristics of the deceased, in particular 

such features as the deceased’s age (especially youth), family responsibilities, sporting 

prowess or favourable employment situation.  For example in R v Roba, Novosel and 

Wilson Coldrey J remarked, “Robert Filipovic was only 26 years old when he died.  The 

VISs prepared by his mother ... and his sister…speak of him as a warm hearted and 

generous person.  He was a young man who loved the outdoors and particularly 

surfing.”14  In addition, courts more frequently acknowledge publicly the physical 

presence of family victims in the courtroom during the trial and/or at the sentencing 

hearing.15  By providing a social context for their sentencing remarks and overtly 

including the interests of the family victims, the sentencing judges contribute to 

humanizing the sentencing process. 

 

                                                 
13 For instance, as the Victorian court noted in R v Whiteside and Dieber (2000), “one would have a 
heart of stone not to be moved by the statements of the victims – mother, sister, life partner”.   
14 [2000] VSC 170 
15 In R v Abou-Chabake [2003] NSWSC 125, Howie J remarked in the course of his judgment, “I was 
able to observe for myself the severity of the impact of the death on the deceased’s mother and other 
family and friends during the trial.” 



 7 

XIth International Symposium on Victimology 13 - 18 July 2003, Stellenbosch, South Africa 

PART THREE: SOME IMPLICATIONS 

 
There is little doubt that judges have experienced difficulties in coping with the impact 

of discourses surrounding victims of crime and the concomitant pressures placed upon 

them by governments, media and the family victims themselves.  Courts and judges 

have struggled during recent years to maintain the respect and confidence of the 

community so crucial to the successful operation of the courts and ultimately the rule of 

law.  In Australia, we live in an increasingly consumer-oriented community, and those 

members of the public that are forced by circumstances into an encounter with the court, 

expect a certain level of ‘service’.   

 

The dissatisfaction experienced by family victims as consumers in this context 

has been well documented.  Family victims have had no standing to participate in the 

proceedings and there has been little or no acknowledgment of their stake in the crime.  

From a Rawlsian perspective where the fundamental idea in the concept of justice is 

fairness, it can be posited that family victims have been treated unjustly within the 

traditional criminal justice system.16  Family victims need to interact with the court; 

they need to be listened to and their stories heard.17  Whereas previously, it was likely 

that courts were of the view that victims were not interested in the legal proceedings, it 

is now clear that family victims are legitimate stakeholders.18   

 

                                                 
16 Rawls, J, A Theory of Justice (Harvard University Press 1977)  
17 Booth T (2001) note 4, Booth, T, “Altered Perceptions of Conflict in Homicide Matters: The Role of 
Victim-Offender Conferencing”, Australasian Dispute Resolution Journal forthcoming November, 2003 
18 Parker 
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According to Durkheim, punishment has an important expressive and symbolic 

component through which risks, fears, anxieties and dangers are projected and 

resolved.19  Hutton argues that sentencing needs to “pay greater attention to this 

expressive and communicative function and in particular to the apparent public demand 

for the expression of emotional responses to offending rather than purely rational 

responses.”20   Traditionally, the ‘law’ has viewed emotion as antithetical to reason, 

order, justice and coherence.21  However, it has been argued that as sensibilities 

excluded in this rationalisation of law, have moved back into politics (and here I am 

referring to victims of crime), so too there is a shift toward an assertion of emotionality 

by the courts.22 Courts are now being compelled to confront and grapple with 

emotionalism in the sentencing process and to engage openly with the expressive and 

emotional aspects of victimisation.  

 

It is my contention that the sentencing trends I have identified confirm that 

courts are paying greater attention to the expressive and communicative function of 

sentencing in homicide cases. The impact of victims’ discourses, politics and justice has 

required judges to adjust their message communicated in the sentence to take account of 

the wider legitimate interests of family victims.  Moreover, the changing quality of 

sentencing remarks supports the contention that many judges are prepared to engage 

with family victims and the emotional issues stemming from victimisation. 

 

                                                 
19 Hutton, “Reflections”, in Tata, C and Hutton, N, Sentencing and Society: International Perspectives, 
Ashgate, England, 2002 at p. 587 
20 Hutton at p. 587 
21 Laster and O’Malley, “Sensitive New-Age Laws: the Reassertion of Emotionality in Law”, (1996) 
24(1) International Journal of Sociology of Law 21-40 
22 Laster and O’Malley ibid 
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CONCLUSION 

The thesis of this paper is very much a work in progress.  However, I think it is clear 

that the sentencing trends I have identified represent a significant development in the 

sentencing process in homicide matters.  Given the social, political and legislative 

changes wrought in the last decade, courts must not only acknowledge the interests of 

family victims but must also be observed to respond to those victims within the confines 

of the traditional rules of ‘objectivity’ and parity in sentencing. 

 

In conclusion, it is appropriate to quote Vincent J, of the Victorian Supreme 

Court, who stated in the course of his sentencing remarks, “It seems to me that the 

process of social and personal recovery which we attempt to achieve in order to 

ameliorate the consequences of crime can be impeded or facilitated by the response of 

the courts.  The imposition of a sentence often constitutes both a practical and ritual 

completion of a protracted painful period.  If the balancing of values represented by the 

system is perceived, as just, the process of recovery will be assisted.  If not, there will 

be created within the minds of those directly affected by the crime, and the wider 

community generally, a sense of injustice and hurt and of the failure of the system that 

may never be removed.”23 

 

 

                                                 
23 Dupas [2000] VSC 356 
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