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INTRODUCTION 

 

On being elected in 1997 the Labour Government in England and Wales outlined its proposed 

changes to the youth justice system.  It argued that the youth justice system needed to 

change1 and become guided by the key restorative justice principles of "responsibility, 

reintegration and reparation".2  In 1999 a new sentence for young offenders was introduced in 

England and Wales called the "Referral Order".   

 

Referral orders were piloted after their introduction and extended nationwide in April 2002.3  

In this paper I will outline the referral order process, explaining how it works and how it 

attempts to introduce restorative justice principles.  What I will then do is highlight four 

controversies with the scheme as it operates. 

 

Justice for All is the name of the Government’s recent White Paper in which it outlines 

proposals for placing victims and witnesses at the heart of the criminal justice system.  There 

is a debate in the UK about the tension between victims’ rights and those of defendants, a 

tension which is particularly evident in restorative justice theory and practice.  It is in this 

context that the referral order process should be seen. 

 

                                                 
1 Influenced in particular by the Audit Commission report Misspent Youth (1996; London, Audit Commission) 
2 These principles were set out in the Home Office White Paper No More Excuses (1997: London, Home Office) 
3 For analysis of the pilot projects see A. Crawford & T. Newburn Youth Offending and Restorative Justice: 
Implementing Reform in Youth Justice (2003: Willan Publishing, Cullompton) 



2 

XIth International Symposium on Victimology 13 - 18 July 2003, Stellenbosch, South Africa 

THE REFERRAL ORDER PROCESS 

 

The referral order is a sentence available to the youth courts in England and Wales who deal 

with young offenders between the ages of 10-17.  There are two circumstances in which a 

referral order will be imposed.4 

 

The imposition of a referral order is currently mandatory for an offender who: has pleaded 

guilty to the offence; has never been convicted by or before a court in the UK; and has never 

been bound over to keep the peace or be of good behaviour.5  The only exception is if the 

court is considering imposing a custodial sentence or an absolute discharge, in which case 

they do not have to impose a referral order. 

 

Second, the imposition of a referral order is currently discretionary for an offender who: is 

being dealt with by the court for two or more offences; has pleaded guilty to one, but not 

guilty to at least one other; has never been convicted by or before a court in the UK; and has 

never been bound over to keep the peace or to be of good behaviour.6 

 

In short, the referral order is the central sentencing disposal for young offenders in the youth 

justice system in England and Wales, and must be imposed on all offenders appearing before 

the court for the first time who plead guilty.7   

 

What happens to a young offender who receives a referral order?  An offender is referred to 

what’s called a “youth offender panel” (YOP).  A YOP, in theory at least, is the mechanism 

for implementing the principles of restorative justice.  A YOP is a meeting between the 

offender, the offender’s parents or guardian, possibly another supporter of the offender, one 

                                                 
4 See generally the Powers of Criminal Courts (Sentencing) Act 2000 ss. 16-32 
5 Under s. 17(1) of the Powers of Criminal Courts (Sentencing) Act 2000 
6 Under s. 17(2) of the Powers of Criminal Courts (sentencing) Act 2000.  Both the mandatory and discretionary 
conditions for imposing a referral order are going to change from August 2003 (See the Referral Orders 
(Amendment of Referral Conditions) Regulations 2003/1605).  The effect of the change will be to give courts 
discretion to impose a referral order when the offence is a non-imprisonable one (in practice, trivial offences); at 
the moment the court must impose a referral order for all offenders who plead guilty and are being dealt with by 
the court for the first time, regardless of the offence. 
 
7 In light of its significance to the youth justice system, it is surprising that there has been comparatively little 
analysis of the operation of referral orders.  The only key academic analysis so far is Adam Crawford & Tim 
Newburn’s account of the pilot projects (above n. 3) 
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member of the local Youth Offending Team8 and two volunteer members of the community 

who are called “Community Panel Members” (CPMs).  The CPMs chair the meetings, and 

have control over the process in the meetings.   

 

At this point I should declare an interest.  As well as being a lecturer in criminal law and 

criminal justice, I work as a volunteer Community Panel Member in Norwich in the East of 

England.  I am fortunate in having an insight into both the theoretical perspectives on 

restorative justice and the law, as well as first-hand experience of the referral order process.  

I’ve been involved in chairing YOP meetings for about a year.  I am also just about to embark 

on an research project looking in detail at the implementation of referral orders. 

 

Crucially, the panel can also permit the attendance of any person “who appears to the panel to 

be a victim of, or otherwise affected by, the offence…in respect of which the offender was 

referred to the panel” as well as a person chosen by the victim.9  They can also allow to 

attend “any person who appears to the panel to be someone capable of having a good 

influence on the offender.”10 

 

The meetings are informal, and Home Office guidance states that “Panel meetings should be 

held in community venues, where possible.”11  This can be a church hall, a local community 

centre, a sports centre, schools and so on.  The idea is to bring justice back into the 

community, to deal with the offender close to his or her home, and in a process which 

involves members of his or her local community. 

 

When a youth offender panel meets, the statutory aim of the meeting is to “reach agreement 

with the offender on a programme of behaviour the aim (or principal aim) of which is the 

prevention of reoffending by the offender”.12  Home Office guidance states that the meetings 

“should concentrate on the consequences of the offence for the victim and wider community, 

how and why the offence came to be committed, how the harm is to be repaired and the risk 

                                                 
8 The Youth Offending Team is a multi-agency body bringing together a probation officer, a local authority 
social worker, a police officer, a representative of the local health authority and someone nominated by the chief 
education officer. 
9 s. 22 (4) (a) of the Sentencing Act 2000 
10 s. 22 (4) (b) of the Sentencing Act 2000 
11 Home Office Referral Orders and Youth Offending Panels: Guidance for Courts, Youth Offending Teams and 
Youth Offending Panels  (Feb. 2002) para. 2.2  
12 s. 23(1) of the PCC(S) Act 2000 
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of reoffending minimised.”13  What typically happens is that the offender will be asked to 

explain why he committed the offence, how he was feeling at the time, what he thinks the 

consequences of his actions have been, and whether he feels sorrow or regret at committing 

the offence.  If the victim of the offence is present, he or she will be given an oppportunity to 

explain how they have been affected by the offence and how they feel about the offender. 

 

The Government’s stated intention was to bring about a fundamental shift in youth justice, so 

that restorative justice would become central, and the process would focus, in the famous 

words of the Prime Minister Tony Blair, on being “tough on crime and tough on the causes of 

crime”.  The referral order process, in particular the youth offender panel stage of the process, 

does appear to be founded on restorative principles: the YOP takes place in the community; 

it encourages the young offender to face the consequences of his offending behaviour; it 

gives the victim an opportunity to participate in the process, through having their say and 

having input into the contract of behaviour for the young person.  The aim of the process is 

not to condemn the offender, but to focus on those factors in his or her life that have 

contributed to their offending behaviour, and help to reintegrate the offender back into the 

community, by getting him back into education, help with careers advice, assist with housing 

issues, address drug or alcohol problems and so on.  Above all, the outcome of the process is 

an agreement, a central component of which is reparation. 

 

While it appears that the process is a restorative one, I will draw attention to four features of 

the process which I think are of interest.  In particular, these issues raise a series of questions 

about whether the process is truly restorative, but also whether this particular process, and 

restorative processes in general are fair to all parties.   The Government in England and 

Wales is currently introducing a series of criminal justice reforms, and has picked as its 

slogan the term Justice for All.14  The key question is, can the referral order process, and 

restorative justice processes generally, provide “justice for all”? 

 

                                                 
13 Para. 8.5 of Guidance 
14 This is the title of the Government’s White Paper Justice for All (2002: Home Office, London) 
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Before I outline this issues, I should say that I am just embarking on a long-term research 

project into the operation of the referral order process, and so what follows is more a series of 

questions than a series of research findings.  However, I think they are questions which need 

to be addressed by all those involved in restorative justice, whether in the day-to-day running 

of such schemes, or the academic study and evaluation of the theory and practice of 

restorative justice. 

 

FOUR EMERGING ISSUES 

A/ THE RANGE OF OFFENCES FOR WHICH RESTORATIVE JUSTICE IS SUITABLE 
 

A first issue is the range of offences for which the referral order process (and restorative 

justice processes generally) are suitable.  At the moment, all young offenders who appear 

before the youth court for the first time and who plead guilty will receive a referral order, 

unless a custodial sentence is being considered, or an absolute discharge imposed.  This 

means that referral orders are imposed on all offenders from the trivial (for example, cycling 

on a pavement, stealing a very small amount of money or quantity of sweets) to particularly 

serious offences (in my own experience I have been involved in a case involving a 15 year-

old boy who received a referral order after pleading guilty to the possession and distribution 

of several thousand images of child pornography, an offence which, if committed by an adult, 

would have resulted in a lengthy custodial sentence).   

 

I’m aware that the most fervent advocates of restorative justice argue for a paradigm shift in 

the way we deal with crime, and ensure that restorative justice should be the new “lens” 

through which all crime should be viewed.  However, the inclusion of the most trivial 

offences calls into question the extent to which intervention through restorative justice has 

the potential to be wholly disproportionate to the offence committed.  The Government seems 

now to have recognised this, and in forthcoming amendments to the mandatory referral order 

conditions, it makes the imposition of a referral order mandatory only when the first-time 

offender has pleaded guilty to an offence which is imprisonable, unless the court is 

considering imposing a custodial sentence. 
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With the most serious offences, it must be questioned whether it is appropriate to try and 

produce behavioural change in a limited setting with little or no psychological expertise (in 

the case of the young offender possessing and distributing child pornography, he was referred 

to a special sex offenders rehabilitation project, our role as a Panel being simply to refer him, 

rather than to effect change ourselves).  The theory of restorative justice lauds the potential 

behavioural change that can be effected when an offender is made to see the harm he has 

caused.  However, the theory seems some way from being fully engaged with psycho-social 

analyses of offending behaviour. 

 

There is then a question about whether the one process, involving youth offender panel, is 

suitable for all types of offences, or whether different restorative processes are needed for 

different types of offence.  Above all, for restorative justice to maintain public confidence it 

is crucial to adhere to principles of fairness for offenders (particularly proportionality) and 

also for expectations of the effect on offending behaviour to remain realistic. 

 

B/ VICTIM NON-PARTICIPATION 

 

Second, is the problem of victim involvement in YOPs.  What research there is indicates that 

rates of victim participation in the process are very low.  Crawford and Newburn (who 

undertook the pilot study for the Government) found that a victim attended a youth offender 

panel meeting in only 13% of cases where there was an identifiable victim.15  Why such low 

levels?  A series of factors seem to have been influential: inadequate contact with victims 

before meetings; uncertainty about the best way of involving victims; lack of awareness of 

the restorative justice process on the part of victims and YOTs; the Government’s emphasis 

on swift processing of cases which has created a tension between dealing with offenders 

quickly and ensuring that victims have suitable time to make an informed decision about 

participating; as well as more technical data protection problems.  

 

                                                 
15 op. cit. n. 3 p. 185 



7 

XIth International Symposium on Victimology 13 - 18 July 2003, Stellenbosch, South Africa 

This raises a series of questions.  What are the implications of low rates of victim 

participation?  Does it hamper the whole process?  Can restorative justice ever be effective 

when few victims get involved?  Is it restorative justice if victims do not participate (this is 

particularly interesting in light of the Government’s recent definition of restorative justice as 

a process which “brings victims and offenders into contact”.16 

 

C/ THE ROLE OF THE COMMUNITY PANEL MEMBER / PROCESS MEDIATOR 

 

One significant consequence of few victims participating is that it shifts the onus onto the 

CPMs to give a victim perspective, and to encourage the young offender to face up to his 

actions.  As a CPM I often find myself becoming a surrogate victim, voicing the concerns of 

the victim who isn’t present.  But as CPMs we are just members of the local community: we 

are not trained mediators.  (That’s not to say that we haven’t had any training.  We had many 

comprehensive sessions on issues relating to youth justice before we started our role as 

CPMs.)  But this raises the issue of whether it is better for restorative processes to have 

trained mediators skilled in negotiation and conflict management, or whether the process can 

be effective when simply involving members of the community, or whether best practice can 

be effected through a combination of community members and trained mediators. 

 

D/ LEGAL REPRESENTATION 

 

Finally, there is an interesting question about the place of legal representation at YOPs.  The 

Home Office guidance is very clear on this point.  It states that: 

 

 “Young offenders will not be legally represented at panel meetings and supporters 
should not act as legal representatives.  This could hinder the process of directly 
involving the young people, enabling them to take responsibility for their offending and 
future behaviour.  Lawyers may be present as parents, carers or supporters, but 
wherever possible offenders should speak for themselves throughout the youth offender 
panel process.”17 

 

                                                 
16 para. 1.1 of Restorative Justice: The Government’s Strategy, A Consultation Document (Home Office, 2003) 
www.homeoffice.gov.uk  
17 para. 8.9 
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Those of you who are familiar with Nils Christie’s seminal article “Conflicts as Property” 

will know that he argues that the problem with traditional criminal justice processes is that 

professionals tend to dominate; lawyers do the talking and the young offender does not have 

to confront directly the consequences of his behaviour.18  The youth offender panel tries to 

avoid this by ensuring the young offender does the talking and not the lawyer.  However, this 

raises a very difficult question, which sooner or later will become an issue in England and 

Wales.  If the young person wants a legal representative to attend, and the panel does not 

allow this, perhaps because they feel the lawyer will hinder the process rather than help it, 

would this open up the possibility of a challenge under the European Convention on Human 

Rights arguing that a right to a fair trial has been denied?  More generally, an issue for 

restorative justice schemes around the world is whether the presence of a legal adviser 

hinders the process, and if the absence of a legal adviser threatens to compromise fair 

treatment for offenders. 

 

CONCLUSION 

 

The literature on the potential for restorative justice to change behaviour, to improve victim 

satisfaction, and to increase both victim and offender respect for the criminal process seems 

to grow exponentially.  However, as restorative justice develops (and in England and Wales it 

is still very much in its infancy), a series of challenges are emerging.  In particular I think it’s 

essential to ask whether restorative justice processes can provide justice for all: can it provide 

justice if few victims want to, or are able to, get involved?  Can it provide justice for 

offenders if they are denied legal representation or if the obligations in the YOP agreement 

are wholly disproportionate to the offence itself?  Can it provide justice for the community if 

the offences being dealt with in restorative processes are so serious as in many people’s eyes 

to deserve onerous punishment, or so trivial as to merit only an absolute discharge? 

 

Referral orders and restorative justice are promising and have much potential: but if we are to 

ensure continued evidence-based success, these challenges need to be tackled head-on. 

                                                 
18 Nils Christie “Conflicts as Property” (1977) 17(1) British Journal of Criminology 1-15 


