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by 
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The German legislator introduced into the Criminal Code a very important provision. The 
Court can lower the sentence or completely abstain from meeting out a sentence, if the 
offender has restituted the victim completely. The same can happen, if the damage is 
mostly restored by the offender or if the offender has seriously tried to restitute the victim. 
Similar provisions are found in the Juvenile Code.  
 
20 years ago, our criminal law had two tracks - one was punishment (fines and 
imprisonment) and the other was the measures of improvement and security. The first was 
based on  the guilt the offender had realized in the past; the second was based on the 
future dangerousness of the offender. Presently, we have a third track in this system: the 
restorative track. Usually criminal law is characterized by a vertical dimension....it is 
clearly: "State versus offender“ ....At present a horizontal dimension is active: the victim - 
offender - mediation. This dimension  restores consequences, as far as possible, for all 
stakeholders in the process: for the State, for the victim and for the offender. 
 
In 1997 the Justice Ministry of our state funded 12 new programs of private social work 
agencies. I have the privilege to be the chair of such an agency in my home city. We work 
in the horizontal dimension of justice authorized by the prosecutors office.  
 
Let us first explain how this works: 
 
After police has gathered the relevant information for the prosecutor, the prosecutor 
decides whether he wants  to seek a sentence from a judge or whether the case should 
be handled by the victim-offender-mediation program. If he decides against accusation 
and for an attempt to mediate, he or she sends the file to our office. In our agency there 
are 2 mediators, a male lawyer, specially trained in victim offender mediation, and a 
female social worker. They usually accept the request from the prosecutor. They first 
contact the offender either by phone or by letter and ask whether s/he can imagine an 
agreement with the victim. Usually offenders can. Reasons will be dealt with later. 
 
Then the victim is contacted, and usually the victim agrees as well.  
 
Then separate meetings are held with the offender and with the victim. In both meetings 
the mediators make sure that both parties go with serious and realistic expectations into a 
joint mediation session.  
 
Then, if the mediators have the impression that both parties are seriously interested in 
trying to work on the conflict resorting in punishment, then a mediation session is 
convocated.  Ideally, at the end of the mediation session, there is a contract between 
offender and victim. The contract is sent to the prosecutor together with the mediator's 
report about the steps taken. The prosecutor then closes the files. 
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1.  
 
In 1997/98 Kirchhoff had the privilege to participate in a research project directed by Dr. 
Antonio Sanchez Galindo in the Consejo de Menores in the Distrito Federal de Mexico 
Ciudad. We have been interested in the role of the victim in this institution. An analysis of 
the files in the Consejo showed that in only 1% of all cases the Audiencia Conciliatoria 
applied. And even then there is no way to monitor the outcome - the victim has to go to 
the civil court which means an investment of about thousand pesos for the copy of the file. 
In short, even if the law gives rights to victims, it is usually a dead letter law.  The research 
showed that more than 50% of the victims see in the restitution of damage an important 
issue.  Professionals working in the field including consejeros unitarios have a realistic 
attitude: the role of the victim is to initiate the proceedings and to serve as witness. The 
interests of the victims were completely overlooked. 20 years ago we had a very similar 
situation in Germany.  
 
 
2. 
 
It is common knowledge that social control in a society is best achieved through informal 
means.  Formal social control is usually a very weak way to achieve conformity. If a 
society rests solely on the formal control mechanisms, it is bound to break down. We have 
delineated this in many papers and it should be self understood even by criminal lawyers. 
When I studied law I was taught that crime is breach of the peace of the law - by the 
repressing sentence against the offender this peace is restored. The disturbance of the 
peace of law has as sharpest consequence the punishment of the offender.  The idea in 
the first half of the last century was, if a criminal law was violated, then the breach of the 
“peace of law” – in German “Rechtsfrieden” was so severe that all other means of social 
control would fail - crime had to be punished. This belief is strong among lawyers working 
in the justice system. But we know, in the meantime, that most  of the crimes are not 
punished and most of the cases entering the system do not result in punishment.  
 
It is a fact well known all over the world: the Criminal Justice System is ruled and governed 
by lawyers. Lawyers belong to a subculture which is similar worldwide.  
 
Lawyers not only know the norms which govern formal social control; they have the social 
role to apply these rules and to enforce them, if necessary with force. Members of this 
subculture agree in a wonderful way that every case has a solution. Not only this 
conviction surprises: lawyers are sure that they have the solution. The know the way that 
leads to a solution. 
The believe in the fact of solutions. They determine the way to find solutions. They have 
the social power, the power of definition. The good lawyer and jurists learns already in the 
university to define all details away which are not "relevant“ for the solution of the case, 
which does not contribute to the solution of the case. Good lawyers identify good lawyers 
in the typical way: only relevant things are said and discussed. They have defined away all 
things nonessential, beside the point and without real bearing, defined away into no-
man´s-land. They define the problem, they prescribe the solution, and they legitimize the 
enforcement of their solutions if necessary by force. Therefore their clear language , their 
clear definitions, their behaviour  of rulers,  their authority, their insistence on the 
monopoly. You shall not have other gods beside me! 
 
In his eye-opening seminal basic paper of 1977, Nils Christie discovered, conflicts become 
property.  
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In our states, a strange chemical process we convert the crime...not the victim is 
damaged, no, it is the state! In Commonwealth countries the situation is especially absurd: 
not 6000 victims are raped annually in UK, but the Queen. Conflicts are converted.  
 
Clear, for now the conflict can be managed, ruled and governed - due to the expertise of 
the people who do the conversion. By this conversion conflicts are taken away from the 
original partners in the conflict - there is the ironical word of the "Theft of Conflicts“... and 
lawyers are master thieves! This has to do with their subculture, their language and their 
logic.  
 
Lawyers are not the only masters in this business:   
 
Others - criminologists - steal the conflict between two people and interpret it as a conflict 
between oppressor and oppressed, exploiter and exploited, between capital and 
proletariat, anomic conflicts, economical conflicts...  
 
Others – criminologists of psychoanalytic school - prefer to look into conflicts between ego 
and super ego - not between robber and his victim.  
 
Others – psychologists - relocate the conflicts far away in time and space, preferably into 
early childhood...all these thieves have in common that they convert the conflict in a 
direction where they as Experts can exclude others from the participation in the 
exploitation of the conflicts. Who is the owner of conflicts? Which expert?  
 
On several occasions Kirchhoff has delineated that Cesare Beccaria - this figure at the 
cradle of criminology and modern criminal law - is as well to be regarded as a figure at the 
cradle of victimology. (Kirchhoff, 2000, 2002) . For: Beccaria resorts to the contract social - 
this very useful fairy tale according to which people have given to the authority only those 
rights which are useful to be relinquished. Why? Well, the authority has to use these rights 
to the best of all of us. If not, we are victimized, victims of abuse of power...and the 
reasons why the reception of Beccaria by the powerful and their assistants has taken a 
different direction is clear, again:  conversion...concentration in the criminal justice system 
on the offender and his guilt, NOT on the victim and not on the conflict. How many rights 
does the state have in prosecuting? How many the offender?  
 
The territory of social control via repression of the offender - the territory of vertical social 
control - was divided: here is the prosecutors territory - here begins the territory of the 
offender. Here is not the place to describe - and to praise - the virtues of such a division of 
territory, the necessity of limiting the power of the prosecuting state and respecting human 
rights of offenders... 
Here it is my job to show that the justice system itself usually converts the conflict, it 
incorporates conversion, it legitimizes conversion....with the consequence that the 
recognition of needs of victims in this vertical system of social control is deemed to be 
anti-natural, strange and at best problematic.  
 
And here the criminal justice system finds itself in one bed with the lawyers, the 
psychologists, the sociologists, the criminologists. By relocation and conversions they all 
guide the conflict into their field of expertise and exploit them, in their own best interest.  
 
It is by no means a random event that this way of dealing with the problem becomes 
under pressure: 
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3. General theoretical background of Horizontal Justice 
 
Together with post-modernism and its farewell from great all encompassing modern 
solutions (the project of modernity) the post modern human being has a justified basic 
distrust against one-and-only solutions. This distrust is extended to the criminal justice 
system . This system is based on one of the lies of modernism: that we treat normally 
crimes in a criminal justice system way (Hulsmann 1985). The contrary is the case. All 
hidden-delinquency studies and all victimization studies tell us: there is only a minute 
minority of cases which actually are handled the way we believe is normal. The 
phenomenon is worldwide:  Porterfield  verified it 1940 in Forth Worth, Kirchhoff in 
Germany 1975. German sociologists talked about the “preventive knowledge of ignorance” 
(Popitz 1957). Usually criminologists see in the darf figure a black hole, a sign for a failure 
of the criminal justice system. While this is a possible and common idea, this idea is not 
cogent: this fact can be described as a fact which gives testimony of the great creativity 
with which a society deals with problems and conflicts – and usually they are handled in a 
different way than criminalization.  
 
Why this happens, is taught to us by Niklas Luhmann 1989, Jean Francois Lyotard 1983  
and Heinz von Foerster 1981. This is a classical victimological Insight – so Niklas 
Luhmann:”Everyone who describes a society, describes implicitly, what this society 
excludes and what this society silences”. The classical object-theoretical method of 
description has hindered sociology to see again the excluded and to reintegrate it. From 
Marx to Lyotard this has happened under the headline of a “Victimology”: (Luhmann and 
Fuchs 1989 p.12) The excluded gets defined as a category or is regarded in otherwise  as 
worth to be human, the exclusion is mourned and complained about, at the silenced is 
reclaimed . Niklas Luhmann´s consequence: if society would react to the complaint as 
demanded, then society would not turn into a society where exclusion does not take place.  
This society would react by  communicating with other references, under different 
“differents”, would relocate suffering and pain and would create with all of this a different 
silence, a different victime. 
 
The “founding fathers” of restorative justice have been well aware of their philosophical 
relatives and contemporaries. If Christie describes contemporary society as a society 
which allows only for tangential connections between people and the relevance of this 
loss, as he sees it, for the establishment of the authority of state power and police, then 
he gives a concrete convincing  example of postmodern waiver of Total report “Luhmann: 
postmoderner Verzicht auf den Gesamtbericht” (Luhmann and Fuchs 1989 p.12). These 
meta-victimological considerations facilitate a broader understanding of our science and 
connect it to the developments in “grand sociology” or philosophy. 
 
Louk Hulsmann (1985, 2003) is well aware of the connections between language and 
content. If he calls for a new language to overcome the shortcomings and the borders of 
the traditional criminal justice thinking which he sees rooted in the scholastic –medieval 
moral theology, then this right in this line of reasoning. If we talk about crime, we have 
automatically offenders, punishment, criminal justice, retribution, power monopoly of the 
state, subordination of citizen, police, prosecutors, judges, criminal law enforcement, 
prosecution, sentencing, prisons, pre-convictions …. He does not use crime, he calls 
these events problematic events or – in another context – “criminalizable situations” . The 
language is constitutive for cognition, it carries and unavoidable silencing, an implicit 
ideology. Weitekamp (2003)  contrasts consequently the terms of “Restorative justice” with 
those of “criminal justice”. The different use of language carries a completely different 
ideology and results in different knowledge which translates itself in different programs. 
Respect for Human Rights – a modern concept- and postmodern concepts like respect of 
diversity and relativation of professionalism are core values ( see Hulsmann 2003). In his 
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thoughts on “cultural organization of criminal law” Hulsmann delineates a connection 
between criminal justice and medieval moral theology which helps us to understand some 
of the abstrusities of what commonly is thought as the normal way of dealing with 
problematic situations. If these abstract concepts become translated into social action, we 
understand the spreading of the Truth and Reconciliation Commissions and the rise of 
horizontal mediation programs. Victimology justifies itself with the Lyotard axiom of 
communication. No wonder that Victimology is very open to these kinds of considerations. 
 
Christie has describes the losses of what he calls contemporary segmentation – for 
victims, for offenders and for society. 
 
The rest of this paper looks positively at the advantages, a victim – offender mediation 
program like the one found in Mönchengladbach, for participating victims, for offenders 
and for  

Society at large. Looking at advantages, has a connection to another background 
dimension which is often not mentioned in this kind of reasoning: The modern world of 
global management is committed to quality management.  (DIN  EN ISO 9000-1ff. DIN9000, 
ISO9000) . Customer´s satisfaction is a central element in Total Quality management. 
Many details on custormers satisfaction in victim offender mediation are found in the 
foundation laying monograph by Martin Wright: Justice for Victims and Offenders (2nd 
edition 1996) and in Mark Umbreit´s detailed study “Victim Meets Offender” 1994. 

 
4. Advantages for the victim 
 
From the studies on customer satisfaction and from the experiences of the living program 
in our city, we give a not complete list of advantages for the victim who participated. 
Needless to say that the respect for divewrsity implies that not all advantages apply for 
every single situation. 
 
AV 1 Activity instead of Passivity 
The victim is no longer instrumentalized as a passive piece of evidence and an assisting 
agent of the vertical social control. It is active. It determines what is necessary to discuss 
to clear the conflict. It considers the emotional part, the material part.  
 
AV 2 Subjectivity instead of Law Orientation 
The victim can get answers to all question the victim has. In a case of burglary e.g. the 
victim can get answers to:  did the offender observe my house and me? Was it planned 
for a long time? Why did he pick me? Will he do it again? Does he hate me now? Are my 
family, my wife, my children in danger from this offender?  
 
In the justice system, these questions are overlooked, they are not part of the interest of 
justice. We overlook how much fear there is created by this typical way the victim is 
silenced in the system. 
   
AV3 Central Position instead of Serving Others Interests 
The victim´s individual experience is in the center of the discussion - the victim is not 
reduced to someone who is interested in inflicting pain on the offender. In this proceeding, 
the victim is seen more holistically than in the criminal justice system where it is assumed 
that the victims wants primarily the punishment of the offender. Isn’t it insulting to be 
defines and treated like this?  

  

http://www.qualitaetssicherung.de/normen/index.htm
http://www.qualitaetssicherung.de/normen/index.htm
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AV4  Less fear 
Studies have shown that victims in horizontal justice feel they do not have to fear 
intimidation from the offender, there is less fear of retaliation and less fear of reprisals. 
 
It is possible that the contract at the end of the horizontal procedure is a true closing event 
for the victim. In studies on customers satisfaction, 90% of participant found it positive that 
they could tell about the impact of the event and 80% lauded that they “received answers” 
(Wright 1996:38). 

 
AV5  Substitution of Damage 
The victim gets easier and quicker restoration of damage  - a civil procedure against the 
offender is not necessary.  
 
AV6 Multi - Dimensionality of Damage is taken seriously 
Victimology had delineated that in all victimizations, there is an emotional component, a 
physical component and a material component to be considered. Important is which 
damage the victim has suffered. Damage is always twofold: emotional or 
material/physical. We know that victims suffer  more  often from the emotional side of the 
damage. In this procedure very conscientiously the emotional part is emphasized if victim 
wants to do so. Experience tells that once the emotional part of victimization is dealt with 
satisfactorily, victims often are no longer so keen to get financial restitution. 
 
AV7 Better Knowledge of Offender 
Victim can meet offender, it can better understand the offender and with this victim can 
better understand their own victimization. This helps to get rid of fears and anxieties, a 
dimension which Christie addresses. Offenders look more human – they are no longer the 
unknown beasts which cause fear and produce aversive prejudices. Again, 80% of 
Wright´s participant received answers. 
   
AV8 Positive Role for Victim 
Victim does not need to cooperate in a process which hurts the offender, which afflicts 
pain on him. Punishment means affliction of evil - it is not meant as a reward! All 
participants know this, judges, prosecutors, offenders and victims too. The victim has to 
cooperate in this game - and that is something, they quite often do not want.  While the 
first aspect is phrased negatively, the positive role for victims is: the y see their 
participation in the horizontal process as their obligation as citizen (Helen Reeves). They 
are actively involved in a learning process from which their victimizer can profit and 
hopefully changes.  
 
Another positive aspect is that victims can show effectively forgiveness. 
 
AV9 Positive Role of Offender 
Victim hears that offender explains that he did like what he did, that he not intend to cause 
these consequences..  or that he is ashamed... elements of building bridges and 
forgiveness are important not only in everyday life, in coping with victimization as well... 
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AV10 Victim experiences empathy of the mediator 
The ideal theory teaches that the mediator is neutral, a catalyst who stands neither on the 
side of the victim nor on the side of the offender. Let’s be honest: mediators show an 
active neutrality; they do care about the result of the mediation; they are paid to promote 
mediation and to make a successful conflict resolution possible. How can s/he be neutral? 
The mediator must know that a successful conflict resolution is only possible when a 
bridge between victim and offender is built - and that is not possible with mediators who 
show partiality. This is the reason why mediators can show empathy to both, victim and 
offenders. 
 
AV11 Informed Victims 
While in the usual criminal justice system, victims complain about the lack of information, 
this is different in mediation. Lack of information causes fear, anxiety and insecurity. In 
these proceedings victims are informed and decide themselves.  
 
Marc Umbreit describes the positive effects on victims as "Victim Empowerment“. The 
victim experiences what it is to be involved, to be needed, to be important. It gets the 
feeling that it helps in the reintegrating process of the offender. This is often the reason 
that victims participate, to do a positive service for society and for offenders, a point of 
view which is made by Helen Reeves.  

 
5. Advantages for the Offender 
 
For offenders participation in the mediation means stress, a source of irritation and 
unpredictability. It is absolutely unpleasant to meet the victim again, completely against 
the original plan. It is sometimes easier to stand in front of a neutral judge. Nervousness, 
fear and stress are often obvious at the beginning of the discussion. The confrontation 
with the evil the offender has done, is at least intense in the first separate talks with the 
mediator. There is no escape from personal responsibility. Nevertheless, there are definite 
advantages for offenders as well: 
 
AO  1 No punishment 
The offender realizes that the aim of the process is not to let him suffer, to punish him.  
 
AO  2 Insight into committed injustice is possible 
Offenders before a judge often show the usual neutralization techniques, they often deny 
their faults or minimize them – and naturally so for they try to avoid punishment.  This is 
not possible in front of the victim - the personal dimension in the involvement into the 
conflict wins over the desire to get away as cheaply as possible. Arguments which are 
relevant in the vertical discussion, are irrelevant in the horizontal dimension. 
 
AO 3 Subjective Reasonability 
Offenders usually have „their“ justification for the offence; they do not like to appear as 
devils or weirdoes or animals . They want to tell their personal side of the story and they 
even want to be understood. Despite being wrong and injustice, offenders have their own 
plausibility which they want to tell (and that is of advantage for the victim! See AV3). 
 
AO4 Gain of Activity 
While in the vertical system something happens to the offender, here s/he must be active 
him-or herself. The offender actively has to understand the emotional and the material 
damage s/he has caused and has to think actively how to restore the damage. Then there 
is the activity of restituting the victim. 
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AO5 Taking Responsibility 
Mediation is impossible when the offender does not take responsibility for his action. This 
can happen only after a decision is made by the offender – and this decision is important 
for the inclusion of the offender in the group of “ordinary citizen”. 
 
AO6 Avoiding further rejection 
In the vertical system, the actor is rejected through punishment. He is labelled as a 
convict. In a successful horizontal system, the actor is recognized as a human who can  - 
under avoidance of rejection – at least in honour try to restitute the damages – by this he 
is treated as a person who can do positive things. In the same line of advantages is that 
the actor feels the empathy of the mediator (which presumably grows while both parts 
achieve positive settlements).  
 
AO7 Forgiveness 
Of course there is a dimension of forgiveness, pardon, apology and Understanding - all 
this is usually completely missing in the vertical procedure. In the horizontal, these are 
important elements. The role of shame and foregiveness are discovered and emphasized 
by many proponents of Restorative Justice. 
 
AO8 Active Reduction of Damage 
The offender has the chance to actively make good the evil he caused. That is a positive 
feeling which does not leave him ashamed but convinced that he has a positive role to 
play and that he has a place in society. In the vertical system the offender can only follow 
orders given by the judge or the prosecutor.   
 
6. Advantages for all of us  
   
For the whole system, mediation procedures will not be cost effective in the short run. But 
punishing offenders and isolating them is a very costly issue. Participation in conflict 
resolution means that people are not isolated, but are part of society.  
 
The advantages for society are long term advantages, rather abstract and not readily 
visible. I suggest to look at the following advantages: 
   
AS 1 Norm clarification through interaction 
The interaction between the two involved deal with the question: Is the norm still valid? Is 
it allowed or not to break the norm? The vertical system wants to achieve this without 
discussion but by force and power:  
 
AS 2  Reduction of Repression 
In a civil society it is a very high quality that only that amount of force and coercion is used 
which is absolutely necessary. Every time we create new rooms where repression is not 
necessary, we all gain freedom and quality of life. A state who exercises an overdose of 
pressure, easily forgets to recognize the Human Rights of people. 
It is seen as an advantage when the power of the state is limited.  
   
AS 3 Reclaiming effective means of social control 
Informal means of social control are the most effective ones. In the horizontal system the 
rules are not codified. We regain the means of informal social control in a field where - for 
good reasons - social control was formal and less effective. 
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AS 4 Conflict Resolution 
Through interaction during the process and by taking the viewpoints of the people involved 
as important, isolation and exclusion is avoided. Involving the parties themselves in 
conflict resolution means participation and inclusion (Christie 1997).  
 
7.  Outlook 
 
With all these advantages, it is apparent that the horizontal system has great potentials to 
augment the vertical system – in paces like Austria (Juvenile Court in Vienna) the 
horizontal way of solving problems outnumbers by far the vertical. The respect for diversity 
demands the acknowledgement that it is practically not possible to substitute the vertical 
system by the horizontal. Nevertheless, the horizontal holds so many promises that it 
would be a disservice to victims, offenders and to society to neglect them. 
 
Victimologists have not yet addressed the amount of fear the vertical system creates and 
maintains. Except for systems which are ruled by permanent exclusions ( “Three strikes 
and you are out!”) offenders after having suffered in prison, come back into society. In 
what is called serious personal crimes, victims are frightened to meet them again. It is a 
shame for us and for the societies we live in that this fear is not addressed at all. Victims 
are left alone, frightened that they might meet the offender in their daily life again. Almost 
never, victims are prepared for this possibility.  This tells us that with all cosmetic surgeries 
the vertical system tries to look at victims with a new eye, the basic evil of the vertical 
system is still not tackled. Among others, this is a proof for the justification of the 
victimological endeavour to include the victims perspective into the analysis of individual 
acts, institutions and society at large. 
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