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INTRODUCTION 
Maintenance in the context of this study refers to the support that parents are 

legally obliged to provide for their children in terms of accommodation, food, 

clothing, medical expenses and the other necessities of lifei. When parents 

divorce or separate, the maintenance of children becomes problematic since the 

custodian parent has to bear the burden of caring for children. This is equally 

problematic for a single-custodian parent, who has never marriedii. 

 

In 1994, the first democratically elected government in South Africa was faced 

with a fragmented and racially divided maintenance system that had to be 

changed. The new South African Constitutioniii had placed a number of burdens 

on the State. For example, every child had the right to family or parental care, to 

basic nutrition, health care and social servicesiv. The Republic of South Africa 

had also signed a number of international agreements, which required state 

parties to ensure that children enjoyed an adequate standard of livingv.  

 

POLICY AND LEGAL CHANGES 
In order to honour these constitutional and international burdens, the South 

African government adopted the Justice Vision 2000 policy in 1997 which 

committed the Justice Department to redesign the maintenance system to ensure 

its efficiency, effectiveness, racial integration and sensitivity to all users. 
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The Justice Vision 2000 policy was too broad however to address specific areas 

of concern such as gender equality and inequality. For this reason the Gender 

Policy Statement was developed to interpret the Justice Vision 2000 Policy. 

Most importantly the Gender Policy Statement committed itself to: 

• improve the maintenance system through legislation, administrative and other 

reforms; 

• ensure that all those involved in the delivery of maintenance services go 

through a professional development programme that seeks to improve their 

skill, diversity awareness, attitudes and customer care; 

• develop an integrated policy framework on maintenance; and  

• provide efficient and responsive service delivery. 

 

An important outcome of these policies was the introduction of new legislation 

governing maintenance, which came into effect in late 1999vi. In short, the key 

features of the new Maintenance Act were provisions that allowed for: 

• the appointment of 'tracers' (or investigators) to locate liable parents 

• the automatic deduction of payments from wages through garnishee orders 

• the courts to make orders in the absence of the respondent 

• the submission of particulars of defaulters to the Credit Bureau 

• the appointment of maintenance officers. 

 

However, very few, if any of these policy commitments and legal changes were 

effected in practice since the promulgation of the new Maintenance Act. A 

national task team was consequently established in February 2000 to propose 

changes to the Maintenance Act of 1998vii. The task team established the Justice 

Footprint Project in early January 2002, to strategically plan for the re-

engineering of the maintenance system.viii.  

 

The Footprint project does not, unfortunately, make provision for an investigation 

into the perceptions and experiences of the role players (especially the 

recipients) in the maintenance system.  
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LITERATURE STUDY 
Various studies have been conducted on maintenance issues, but mainly from a 

legal angle where the implementation of the Maintenance Act is explored.ix Van 

Zyl, for example, provides comprehensive information on all aspects of the 

Maintenance Act of 1998 and related legislationx.  

 

However no empirical, explorative study has been conducted in South Africa. 

This research will therefore add value to the field of understanding the 

implications of service delivery in terms of the Maintenance Act.  

 
BACKGROUND TO THE STUDY 
The researchers felt that it is imperative that any re-engineering of the 

maintenance system takes cognisance of the perceptions and experiences of the 

persons who deliver, as well as those who receive maintenance. This research 

paper therefore focuses on the extent to which efficient and responsive service 

delivery is realised, in the implementation of the Maintenance Act, especially with 

regard to Black womenxi. It is the view of the researchers that Black women are 

particularly disadvantaged due to socio-economic factors such as unemployment 

and illiteracy. This is undoubtedly due to the oppression of black women during 

the apartheid period. 

 

 A preliminary view of the problems in the maintenance system, was obtained 

through a letter of request that the Gender Desk of the Department of Justice had 

sent to all the magistrate’s courts in South Africa in Novemebr 2001. This letter 

requested statistics on the number of cases of maintenance dealt with in each 

court.  

 

Many of the letters were hand written, which indicated that the clerk of the courts 

did not have access to computers. From the correspondence received from 

magistrates’ courts, various problems were identified, even though they were not 
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requested to identify such. Some of the common problems in dealing with 

maintenance matters are:  

• the lack of trained personnel  

• the workload of the courts  

• systemic problems (i.e. the absence of maintenance investigators and the 

long, complicated forms that have to be completed).  

 

OBJECTIVES OF THE STUDY:  

• To explore the perceptions of a selected group of court personnel (i.e. 

magistrates, prosecutors and maintenance officers) towards the efficiency 

and responsiveness of service delivery in terms of the Maintenance Act, and 

in particular the enforcement of maintenance orders. 

• To determine whether the Maintenance Act sufficiently protects women. 

• To determine the experiences of a selected group of Black women towards 

the maintenance process (for example corruption and sexual exploitation). 

• To identify obstacles in the implementation of the maintenance process 

• To identify remedies to overcome the obstacles 

 

METHODOLOGY: 
Due to the paucity of literature on the subject of black women and maintenance 

in South Africa, most of the information used in this study was obtained from 

interviews with participants who were directly involved in the maintenance 

system. A qualitative methodological approach was therefore employed. 

 

The interviews were semi-structured and tape-recorded. An interview schedule 

was used. Permission for the interviews was arranged in advance with the Senior 

Prosecutor and the Senior Magistrate at the Family Court, Johannesburg.  

 

Face-to-face interviews were conducted in October 2002 with three maintenance 

officers, three prosecutors and three magistrates employed in the Johannesburg 

Family court and with black women who were already in the process of applying 



5 

XIth International Symposium on Victimology 13 - 18 July 2003, Stellenbosch, South Africa 

for maintenance. The maintenance officers, prosecutors and magistrates (i.e. 

court personnel) were selected on the basis of availability. 

 

The court personnel were questioned about their length of service in the 

maintenance system, whether the Maintenance Act effectively protected women, 

the obstacles in the system to the proper implementation of the act and 

suggested remedies to improve the situation. 

 

Approximately fourty black women were interviewed at the Family Court. The 

women were all present at the Court and were randomly selected after their 

permission for the interview was obtained.  

 

The women were asked how they found out about the maintenance court and 

their right to receive maintenance, whether they felt protected in the process of 

applying for maintenance, their experiences of the process (for example whether 

they had encountered corruption or demanding of sexual favours) and their 

suggestions on what should be done to improve the process. 

 

Case analyses were also conducted. Approximately fifty files were analysed. 

Most of these files were of maintenance cases instituted in the Johannesburg 

Family Court at the beginning of 2002. A few files dated to earlier than 2002. The 

purpose of the case analyses was to establish how long a maintenance 

application takes to process from the time of instituting the application to 

finalisation of the matter and to examine any obstacles in the finalisation of the 

matter.  

 

FINDINGS: 
COURT PERSONNEL: almost all the court personnel interviewed (respondents) 

were involved in the maintenance system for between two to three years. Two 

exceptions however, were a maintenance officer who had been in the system for 

only two months and a magistrate who was in the system for six years. 
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All the respondents were of the opinion that the Maintenance Act did protect 

women effectively. However two respondents felt that the act was "better on 

paper" (or "in theory") than it was in actual practice. Two of the magistrates 

interviewed felt that there were gaps ("lacunae" or "loopholes") in the act since it 

was not always specific. For example, the act mentions that maintenance officers 

should be "trained" but does not specify what kind of training and to what extent 

they should be trained. 

 

As regards obstacles to the proper implementation of the act, almost all the 

respondents interviewed mentioned that the absence of maintenance 

investigators or tracers was a serious obstacle to the proper implementation of 

the act. They felt that this places an added burden on maintenance officers who 

have to conduct investigations (most often telephonically) themselves. For 

example, maintenance officers have to obtain the respondent's bank statements 

and details of their employment status. 

 

Another obstacle was the maintenance officer's lack of legal training. Most 

maintenance officers were appointed from the ranks of clerks or court 

interpretersxii. They have no legal qualification yet they are charged with 

implementing the law. This impacts on the applicant in maintenance cases who is 

almost always an indigent African woman with no knowledge of the law. These 

applicants will be prejudiced when poorly trained maintenance officers represent 

them. On the other hand, qualified lawyers, more often than not, represent the 

respondents (i.e. the men). 

 

One respondent said that maintenance officers needed more control in the form 

of a "control maintenance officer" who is legally trained and could supervise their 

workload.  
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Another respondent felt that in maintenance applications there is no one who is 

responsible for "the best interests" of children. While this is routine in cases of 

divorce and adoption, in maintenance cases, the children often go unnoticed 

because the applicants only think of their own interests. 

 

Most of the prosecutors and the maintenance officers complained of poor 

salaries, working conditions and infrastructure. For example the heavy workload, 

the lack of computers in offices and no access to Jutastat (statutes and case 

law). 

 

A final obstacle mentioned by one respondent, was the problem of the police not 

effectively serving subpoenas. The police have their own logistical problems (for 

example insufficient vehicles and understaffing) and therefore cannot serve 

subpoenas timeously. 

 

THE WOMEN: as regards the women who were interviewed, almost all of them 

had found out about the maintenance court through the media (i.e. newspapers 

or television). Very few of the women had found out about maintenance from 

their family members or friends. None of the women interviewed had problems 

finding out about the court or their right to claim maintenance. 

 

Six women felt that they were protected in the process of claiming maintenance.  

 

Twenty-seven of the women felt that the system does not protect them. Some of 

the problems the women experienced were the non-attendance of men in court 

after being served with subpoenas and police officers who do not serve 

subpoenas on the respondent. The police often state that the men no longer 

reside at the stated address. As a result women lose faith in the system and feel 

that it does not protect them. 
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The rest of the women felt that the system only protects them "sometimes". 

 

The poor treatment received from maintenance officers was a concern raised by 

twenty-three of the women. They complained of having to wait for a long time to 

see the maintenance officers (there were for example complaints of maintenance 

officers attending to private telephone calls while the women waited to be 

attended to).  

 

The other problem raised was of documents that get lost in the administrative 

system without any proper explanations from the maintenance officers. 

 

Four women complained about threats to their safety. They are often subjected 

to threats (for example of death or the death of their children) from the 

respondent if they continued with their claim for maintenance. 

 

None of the women had experienced being asked for sexual favours. Three 

women complained however that their experience of corruption consisted of the 

police officers (males) befriending the respondent. 

 

CASE ANALYSES: as regards the case analysis of files, the following was 

discovered: 

• that the system for claiming maintenance is good in theory but that there are 

problems in its implementation. 

• There is a tendency of parties (especially the respondent) not attending court 

without a reason for the absence. 

• That the maintenance court withdraws the matter because of the absence of 

both parties on the due date. 

• This causes a delay in the finalisation of the matter in that when a matter has 

been withdrawn, the applicant (the women) will have to reinstitute her claim 

for maintenance from the start. 



9 

XIth International Symposium on Victimology 13 - 18 July 2003, Stellenbosch, South Africa 

• That police officers often do not find the men (respondents) at the stated 

place of residence or are told that the respondent does not stay there. This 

delays the process further 

• The respondents also delay the process by claiming that they are not the 

fathers of the children in issue. The court then has to order DNA tests, which 

delay the process even further. Eventually the respondents are the fathers of 

the children. 

• Most of the maintenance cases take more than one year to be finalised. 

Some of the cases take up to three years without being finalised. 

 

The court personnel suggested the following remedies to improve the situation: 

• There was consensus that maintenance officers and tracers as stipulated in 

the act should be appointed as soon as possible. 

• Providing proper training for maintenance officers, either in the form of a 

degree or a diploma in law or regular workshops on the implementation of the 

Maintenance Act. Alternatively appointing qualified people as maintenance 

officers (for example those who already have a legal qualification). 

• Appointing a Commisioner to look after the best interests of children in 

maintenance cases.   

• Educating the public on how to apply for maintenance: one respondent 

suggested a step-by-step television programme in several African languages 

on how one should apply for maintenance. This could be televised in all 

Family Courts and would assist the public (especially those who are ignorant 

of the law).  

• The South African Law Commission should solicit the views of personnel 

involved in the maintenance system before effecting any changes to the 

maintenance laws. 
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The women suggested that the following could be done to improve the process: 

• That the maintenance court improve its filing system to prevent losing files 

• That they not be sent "from pillar to post" without being given a reason. 

• That employees within the maintenance system should work with the aim of 

reaching a goal at the end of the day and not work as if they are doing women 

a favour.  

• That the system does away with corrupt officers in the system. 

• That the government should hire skilled people to deal with their problems 

and that it would be better if women (both maintenance officers and 

policewomen) deal with their problems. 

• That the police need to protect them from threats of death made by the 

respondent. 

• That the women need to be more involved with the police officers, especially 

as regards the serving of subpoenas on the respondent. 

 
RECOMMENDATIONS 
The researchers recommend the following: 

• That the Justice Department make a concerted effort to appoint maintenance 

investigators or tracers as soon as possible. It is evident that this is the main 

problem contributing to the workload of the maintenance officers. 

• That a Complaints Office be created within the Family Court which could 

receive complaints relating to maintenance matters. Women who are 

threatened by their ex-spouses could report these threats here. This would  

lead to more confidence in the maintenance system.  

• That staff within the maintenance system be trained (especially maintenance 

officers) on all aspects of the Maintenance Act of 1998 and on customer care 

and how to handle the applicants with more empathy (as was stated in the 

Gender Policy). If possible, a Control Maintenance Officer should be 

appointed to supervise maintenance officers. This could lead to a more 

equitable distribution of work and improved morale amongst the maintenance 

officers. 
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• That staff within the Family Court is provided with proper resources - for 

example, computers and access to Jutastat. This would contribute to the 

efficiency and modernisation of the system. Files in the maintenance system 

could then be computerised. This would alleviate the problem of lost files. 

• That a system of telephonic communication between the parties in the 

maintenance action is established. Applicants and respondents would 

therefore not have to come to court if their case is not going to be heard. This 

would also save on their transport costs. 

• That applicants accompany the police to the respondent's residence when the 

subpoenas are being served. The applicant is usually familiar with the 

respondent's whereabouts and this would assist where respondents attempt 

to "dodge" the system. 

• That members of the South African Police Service undergo training on how to 

conduct themselves in a more professional manner. It is most unprofessional 

for male police officers to befriend the male respondents in maintenance 

cases. Alternatively female police officers could be assigned to assist female 

applicants in maintenance cases. 

 
CONCLUSION 
While the numerous policy and legal changes to the maintenance system are 

commendable, it is evident that in practice the system is slow, inefficient and 

frustrating to the applicants. To the providers within the system (i.e. Family Court 

personnel) the system is equally slow and frustrating due to the lack of resources 

and the onerous workload. 

 

The position is exacerbated by the appointment of untrained staff to positions in 

which a certain amount of knowledge and skills are needed. This is the main 

problem as regards the maintenance officers. Furthermore the fact that 

investigators or tracers have not yet been appointed does not improve this 

parlous state of affairs. 
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It is the view of the writers that once a child is not adequately or regularly 

maintained, the family and the community suffers. This is because of the strong 

community spirit, specifically in Black communities, where burdens and 

responsibilities are shared. It is imperative that the maintenance system operates 

optimally to allow women, especially those from poor and underprivileged 

backgrounds, maximum benefits. 

 
ENDNOTES 

                                            
i According to South African common law, both parents must support their child proportionately 

according to their means.  
ii Marriage in this context refers to civil marriages as well as customary or religious marriages 
iii Act 108 of 1996 
iv According to Section 28(1) of the Constitution 
v For example the United Nations Convention on the Rights of the Child and the World 

Declaration on the Survival, Protection & Development of Children 
vi The Maintenance Act 99 of 1998 
vii According to a preliminary interview conducted with J Maluleke, Director: Gender Desk, Dept. 

of Justice, Pretoria on 7 February 2002 
viii According to information from Barbara Holtman, Project leader of the Footprint Project in an 

interview conducted on 20 March 2002 
ix Goldblatt, B. & Mbatha, L. 1999. Women's Rights: the Maintenance and Customary Marriages 

Acts. Indicator South Africa. Vol. 16, 3, pages 77 - 79 
x Van Zyl, L. 2000. Handbook of the SA Law of Maintenance. Interdoc Consultants. 
xi The term Black is used in its generic sense referring to African, Indian and Coloured women  
xii It should be noted that prosecutors originally fulfilled the role of maintenance officers. In 

October 2000 the National Director of Public Prosecutions withdrew all prosecutors from these 

positions. 


