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In England and Wales there have been many recent improvements in the way child witnesses are treated 
and supported within the criminal justice system (CJS); however, many adult victims and witnesses find the 
CJS daunting and stressful, particularly those who are vulnerable or intimidated.  The Government set up 
an inter-departmental working group to undertake a wide-ranging review and in 1998 the report of the 
working group, ‘Speaking up for Justice’, made 78 recommendations for improvements to the CJS.  Some of 
these recommendations have been addressed in the Youth Justice and Criminal Evidence Act 1999, which 
contained a raft of special measures for vulnerable and intimidated witnesses (VIWs) in criminal trials.  A 
major programme of work is underway to evaluate the operation and impact of the legislation.  Key elements 
of the work are as follows.  Firstly, an evaluation of special measures for VIWs, which involves surveys of 
VIWs and practitioners and an attrition study.  Secondly, an examination of the impact of section 41 of 
the Act, which was designed to limit the introduction of evidence about complainants’ previous sexual 
history evidence in sex offence trials.  This will involve a case-tracking exercise, court observational work, 
case file analysis and interviews.  Thirdly, an evaluation of the use of intermediaries, whose role it is to assist 
both the police and the court in communicating with and securing the testimony of young children or adults 
with understanding or communication disabilities.  In ‘Speaking up for Justice’, recommendations were also 
made concerning the problem of witness intimidation (i.e., witnesses who are reluctant to report crimes 
and/or attend court to testify).  A police force is currently undertaking a project to look at witness 
reluctance (i.e., what makes witnesses reluctant to report crimes or attend court to testify) and what can be 
done to improve witness participation in the CJS.  This paper will discuss these on-going research projects. 
 
 
 
Introduction 
 
The current government made a commitment to provide greater support and assistance for 
victims in rape and sexual offence trials and for vulnerable and intimidated witnesses 
generally.  “This commitment arose from concerns that while measures are in place to 
assist child witnesses, many adult victims and witnesses find the criminal justice process 
daunting and stressful, particularly those who are vulnerable because of personal 
circumstances, including their relationship to the defendant or because of the nature of 
certain serious crimes, such as rape.  Some witnesses are not always regarded as capable of 
giving evidence and so can be denied access to justice.  Others are in fear of intimidation, 
which can result in either failure to report offences in the first instance, or a refusal to give 
evidence in court” (Home Office, 1998, 1). 
   
To take forward the Government’s commitment to this area, an inter-departmental 
working group was set up to undertake a wide-ranging review in 1997.  Speaking up for Justice 
is the report of the interdepartmental working group on the treatment of vulnerable and 
intimidated witnesses in the criminal justice system (Home Office, 1998).  The report made 
78 recommendations to improve the treatment of VIWs.  Some of the recommendations 
concerned the use of special measures to assist VIWs to give best evidence and these were 
included in the Youth Justice and Criminal Evidence Act 1999.   
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The 1999 Act defines vulnerable witnesses [section 16] and intimidated witnesses [section 
17] as shown below.   
 
! all witnesses aged under 17 (at time of hearing); 
! witnesses with a physical disability or suffering from a physical disorder; 
! witnesses suffering from a mental disorder or a significant impairment of intelligence 

and social functioning; and   
! witnesses whose quality of evidence is considered to be diminished because of their 

fear and distress about testifying  
 
If you are unfamiliar with the criminal justice system of England and Wales please refer to 
Home Office (2000).  
 
 
Programme of research 
 
Evaluation of special measures for VIWs 
This study was commissioned to evaluate the special measures for vulnerable and 
intimidated witnesses (VIWs) that were introduced following Speaking Up For Justice and the 
Youth Justice and Criminal Evidence Act 1999.       
     
The special measures1 being evaluated are as follows: 
 
! screening the witness from the accused; 
! evidence by live television link; 
! evidence given in private; 
! removal of wigs and gowns;  
! videorecorded evidence-in-chief; and 
! aids to communication 
 
The aims of the research are:  
 
1. to evaluate how well the new measures have been implemented throughout the 

criminal justice system; and  
2. to examine the experience of VIWs before and after the implementation of special 

measures.    
 
The research involves a multi-method approach: 
 
! surveys of VIWs to determine their experiences of and satisfaction with the criminal 

justice agencies in general and special measures in particular; 
! surveys of CJS practitioners (police, Crown Prosecution Service, Court Service, Witness 

Service and judges) to find out about the operation of special measures; and 
! case-tracking exercise in four police/CPS areas, 500 randomly selected completed cases 

per area, in order to (a) identify the proportion of prosecuted cases involving VIWs, (b) 
estimate the relative sizes of different categories of VIWS in prosecuted cases and (c) 
examine attrition rates for VIWs (i.e., the proportion of cases in which a suspect is 
charged which ultimately results in a conviction for an offence).   

 

                                                           
1 Measures yet to be implemented are (1) videorecorded cross-examination or reexamination and (2) 
examination through an intermediary. 
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Looking first at the survey of VIWs, in the first sweep of the survey of the 552 witnesses 
interviewed, 34 per cent aged under 17 years, 18 per cent reported a disability, 35 per cent 
reported experiencing intimidation, 16 per cent were victims of a sexual offence, and eight 
per cent were a victim of or other witness to a racially motivated/aggravated offence 
(Kitchen and Elliott, 2001). 
 
The findings were compared to the findings of a parallel survey of witnesses generally - the 
national Witness Satisfaction Survey (WSS) of 2000 (Whitehead, 2001).  Vulnerable 
witnesses were less satisfied with their overall experience than witnesses in the WSS (64 per 
cent and 76 per cent respectively).  As in the WSS, satisfaction was higher with individual 
criminal justice agencies than with the CJS overall (i.e., Witness Service, court staff and 
judges/magistrates).  Satisfaction also varied by type of vulnerability, e.g., child witnesses 
tended to be more satisfied than adults VIWs (73% satisfied compared to 59% 
respectively), and people who had experienced or feared intimidation tended to be less 
satisfied than those who had not (57% compared to 78% respectively).  As in the WSS, 
witnesses’ satisfaction was particularly associated with intimidation, the verdict, 
convenience of trial date, satisfaction with court facilities and how much information they 
received.   
 
The post-implementation component of the evaluation is in progress.  The project is due 
to complete mid 2004 and publication will follow.         
 
Intermediaries 
This special measure has not yet been introduced into courts.  Before national roll-out can 
be considered, pilot projects will be conducted in six police force areas over an 18-month 
period, beginning with Merseyside in November 2003. 
 
Intermediaries were recommended as one way of assisting certain vulnerable victims and 
witnesses with their communication in court (Home Office, 1998).  The role of an 
intermediary is to assist the police and the court in communicating with, and securing the 
testimony of young children or adults with understanding or communication disabilities.  It 
is anticipated that intermediaries will be professionals in a relevant field (e.g., speech 
therapists and psychologists), who have been approved by the courts.   

 
VIWs eligible for this special measure are (a) children under 17 years (at the time of the 
hearing) and (b) witnesses with a physical or learning disability that affects their ability to 
communicate with others within the CJS.  Note that witnesses who are considered 
vulnerable solely on the grounds of fear or distress about testifying are not eligible.  
 
The research aims to establish a model for national implementation of the use of 
intermediaries.  Further requirements of the research include: an examination of the 
selection, recruitment, training and monitoring procedures of intermediaries; an assessment 
of the effectiveness of arrangements for identifying and supporting VIWs who require 
intermediaries; and an assessment of the impact of intermediaries on what happens in 
court. 
 
The research methodology will involve the following: 
 
! interviews with witnesses who require the use of an intermediary; 
! interviews and focus groups with criminal justice practitioners and intermediaries; and 
! court observation work. 
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Reluctant witnesses 
In England and Wales there is a considerable problem with witnesses to crime being 
reluctant to come forward and report what they have seen or, if they do come forward, 
being reluctant to see the case through as far as giving evidence in court.  The reasons for 
this are various, but include fear of retribution from the suspect and his/her associates, 
concerns about the experience they will have in the CJS and distrust of the police (Spencer 
and Stern, 2001).  Spencer and Stern highlighted the need for initiatives to encourage and 
support witnesses who report crimes to the police.  The Home Office has agreed to fund 
West Mercia Constabulary to conduct a 12-month pilot project on reluctant witnesses.  The 
main aims of the project are to: (a) extend an existing one-stop-shop for victims to include 
witnesses and (b) determine the factors that make witnesses reluctant to report 
crimes/attend court.  The one-stop-shop works by providing victims and witnesses with an 
identified contact point (a caseworker) for the purpose of reassurance and information on 
the progress of the case they are involved in.  
 
In order to explore witness reluctance, data will be collected from and about witnesses at 
different stages in the criminal justice process:  
 
! unidentified witnesses who never come forward with information; 
! witnesses who initially contacted the police but did not give a statement;  
! witnesses who gave a statement to the police but did not testify in court; and  
! witnesses who made a statement and attended/testified at court.   
 
The following research methods will be employed:         
 
In terms of witnesses already in the system, caseworkers (who are police support staff) will 
question victims and witnesses they are responsible for about their experience of the CJS 
(e.g., their concerns and fears).   
 
Witnesses in court will be asked if they are willing take part in an exit interview concerning 
their experience of and satisfaction with the CJS.  Of particular interest is whether they 
would be willing to be participate in the CJS in the future.   
 
Police files where ‘no further action’ is taken will be scrutinised because such outcomes 
commonly occur when witnesses decide they are not willing to testify in court.  Witnesses 
involved in such cases will be identified, contacted and asked to complete a questionnaire 
in order to determine if reluctance witness contributed to ‘no further action’ being the 
outcome.   
 
Collecting data on unidentified witnesses will prove particularly challenging.  The current 
thinking is to employ a company with experience of working with difficult-to-get-at groups 
of the population, such as those who live in council estates and/or crime hot spot areas.  
Such a company will have the knowledge and experience of working with the local 
community and relevant local agencies and groups to recruit participants to talk about their 
experiences of reporting crimes they have witnessed.     
 
The project began in June 2003.  The findings will be used by the police to develop a local-
level strategy to increase the number of witnesses involved in the crime justice system 
(CJS). 
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Previous sexual history evidence in rape trials 
Section 41 (s.41) of the Youth Justice and Criminal Evidence Act 1999 was designed to 
restrict the admission of evidence about the complainant’s sexual behaviour in sex offence 
trials.  The admissibility of evidence concerning the complainant’s sexual history, which 
was often irrelevant to the issue before the courts, was not only found to cause 
considerable distress to rape victims but also led to some rape complainants withdrawing 
their allegation before the case reached court (Harris, 1999; Home Office, 1998).    
 
The Home Office has commissioned an experienced research team to examine the impact 
of section 41 of the 1999 Act on the prosecution of rape cases and the handling of such 
cases by the courts.  The study began in November 2002 and is due to complete in early 
2004.   
The key elements of the research will include an examination of applications to 
admit sexual history evidence, observation of some sex offence trials and 
interviews with practitioners and rape complainants.   
 
A prospective case-tracking exercise at national level will take place over a three-month 
period.  Court managers will complete a short pro forma on all cases where s.41 
applications are made.  The pro forma will contain information such as the key 
circumstances of the case, the grounds for the application, whether prosecution opposed 
and on what grounds; whether application is granted and on what grounds and case 
outcome.   
 
More detailed work will be conducted in four sites (London, Manchester, Newcastle and 
Sussex).   
 
Court observations: rape trials will be observed in order to determine to what extent sexual 
history evidence is introduced by the ‘back-door’ without application, and through 
evidence presented by the prosecution.   
 
Case file analysis: CPS case files will be analysed in order to examine s41 applications and 
decisions in rape cases at different stages in the process e.g., including cases where there 
have been acquittals and convictions and where there has and has not been a prior 
relationship between the defendant and complainant.   
 
Analysis of official data: Home Office data on recorded crime and court proceedings will 
be analysed to explore whether there are any noticeable changes during the period the 
legislation has been in force, and to form a baseline backdrop to a discussion of attrition.  
Overall attrition rates and key attrition points will be analysed for the two years prior to the 
implementation of s.41 and two years following.   
 
Interviews: Interviews will be conducted with practitioners including judges, defence and 
prosecuting counsel, court clerks, police and staff from various voluntary agencies. 
Interviews will also be conducted with rape victims at different stages in the criminal justice 
process, from early withdrawal to those whose cases proceed to trial.  Issues to be explored 
include: (a) the decision to report, (b) what the person knew about rape law and legal cases 
at this point, (c) their fears and concerns, (d) any advice and information provided at the 
time by police and other service providers about the legal process, (e) their decisions to 
continue with the case or not and what influenced this, (f) their experience of giving 
evidence and the extent to which sexual history was included and their responses to this 
(where relevant), (g) individuals’ perceptions and attitudes to the question of sexual history 
evidence; and (h) any ideas they have about how the processes of reporting rape and 
prosecutions could be improved.    
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Conclusion 
Government policy in recent years has increasingly prioritised the treatment of vulnerable 
and intimidated witnesses and continues to do so.  However, legislative intention does not 
always translate into action on the ground or have the impact on those it is intended to 
help that it is hoped for.  This programme of research will help assess whether the 
legislation is indeed achieving its desired objectives in terms of the treatment of vulnerable 
and intimidated witnesses.     
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