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Introduction 

Do we need a constitutional amendment 
to protect marriage? Some influential elites 
question the need for a constitutional 
amendment. As Senator Susan Collins (R-
Maine) told the Boston Globe earlier this 
year, “I don’t at this point see the need for a 
constitutional amendment as long as the 
Defense of Marriage Act remains on the 
books.”1 

For people who define the problem as 
the involuntary spread of same-sex marriage 
from one state to others, a key question 
becomes: Are federal DOMA laws enough? 

Defining DOMA 

The federal DOMA law contains two 
sections, stating:  

Section 1. In determining the 
meaning of any Act of Congress, or 
of any ruling, regulation, or 
interpretation of the various 
administrative bureaus and agencies 
of the United States, the word 
“marriage” means only a legal union 
between one man and one woman as 
husband and wife, and the word 
“spouse” refers only to a person of 
the opposite sex who is a husband or 
a wife.2 

Section 2. No State, territory, or 
possession of the United States, or 
Indian tribe, shall be required to 
give effect to any public act, record, 
or judicial proceeding of any other 
State, territory, possession or tribe, 
respecting a relationship between 

persons of the same sex that is 
treated as a marriage under the laws 
of such other state, territory, 
possession or tribe, or a right or 
claim arising from such 
relationship.3 

The first part creates a federal definition 
of marriage for the purposes of federal 
marriage law. Considerable litigation is 
likely to arise from conflicts between federal 
law and laws in states in which courts 
mandate recognition of same-sex marriage, 
or marriage equivalents.4 Such cases will 
increase the temptation for the Supreme 
Court to create a national definition of 
marriage on equal protection grounds, as 
otherwise, legally married couples in 
different states will be treated substantially 
differently under federal law.  

The second part of DOMA restates 
general conflict of laws principles: no state 
is required to recognize a marriage that 
violates its own public policy. However, it 
provides no additional legal protection for 
the people of a state whose judicial elites 
create a right of same-sex marriage in the 
state constitution or choose to recognize 
same-sex marriages performed elsewhere.5 

I. IS FEDERAL DOMA ENOUGH? 

DOMA laws are unlikely to prevent the 
spread of same-sex marriage from one 
judiciary to the other, for the following 
reasons: 

A. The groundwork for DOMA’s demise 
has already been laid in the scholarly 
literature. Legal experts argue DOMA can 
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be struck down in federal court because it 
violates principles of equal protection, 
liberty/due process and full faith and credit.6 

B. The legal threat to federal DOMA 
laws is now imminent, because 
Massachusetts has, for the first time, 
given plaintiffs standing to challenge the 
federal law.7 Previously, courts held that 
absent a legal state marriage, persons have 
no standing to challenge the federal DOMA 
law.8 Newspaper reports indicate that there 
are now thousands of couples in at least 46 
states who have received marriage licenses 
in Massachusetts, California or Oregon, and 
now have standing to challenge DOMA in 
federal courts.9 

C. DOMA won’t keep legal elites from 
creating same-sex marriage in many 
states. Already, in just eight months since 
the Goodridge decision, activists have filed 
cases across the country seeking to strike 
down state marriage laws. Today such cases 
are pending in at least 11 states, including 
six states which have adopted state DOMA 
legislation in recent years.10 Attorneys 
general and local officials in California, 
New York and elsewhere are refusing to 
defend state marriage laws, or are insisting 
that their state recognize same-sex marriages 
performed elsewhere.  

The New York Attorney General, following 
the lead of a 2003 trial court judgment,11 has 
already indicated that New York law 
“presumptively requires” recognition of 
same-sex marriages from Massachusetts.12 
When San Francisco Mayor Gavin 
Anderson and his counterparts in a handful 
of other cities across the country began 
issuing same-sex marriage licenses, the 
California attorney general chose to simply 
petition the California Supreme Court for 
“resolution of these important issues,” rather 
than present an affirmative defense of the 
state’s marriage law.13 Shortly thereafter, the 
mayor of Seattle in March declared that his 
city (and all private groups that contract 
with the city) must recognize as valid the 

same-sex marriages of employees, wherever 
performed.14 

D. There will be a national definition of 
marriage, ultimately. The question is 
whose? Radically different marriage laws in 
different states are difficult to sustain over 
time. A federal definition of marriage that is 
different from state definitions of marriage 
produces immediate conflicts in many areas 
of law that the Supreme Court will be 
tempted to harmonize by ordering 
recognition of same-sex marriage on equal 
protection grounds. One way or the other, we 
will soon have a national definition of 
marriage. If we pass a marriage amendment, 
we will retain our shared understanding of 
marriage as the union of husband and wife, 
ratified by the people of the United States. If 
we accept judicial supremacy on the 
marriage question, we will probably end up 
with a judicially created and approved 
national marriage definition that redefines 
marriage in unisex terms.  

E. Legal scholars from both sides agree: 
Federal courts are now poised to strike 
down state marriage laws. Speaking about 
the recent Supreme Court decision 
Lawrence v. Texas, Harvard Law Professor 
Lawrence Tribe commented, “You’d have to 
be tone deaf not to get the message from 
Lawrence that anything that invites people 
to give same-sex couples less than full 
respect is constitutionally suspect.”15 
Georgetown Law Professor Chai Feldblum 
agreed, stating, “[A]s a matter of logic and 
principle, there is no reason not to provide 
the institution of marriage for gay people. 
The court is leaving that open for the 
future.”16 Professor William Eskridge of 
Yale Law School stated “Justice Scalia is 
right” that Lawrence signals the end of 
traditional marriage laws.17 Jon Bruning, 
Attorney General of Nebraska, testified 
before the Senate in March that a federal 
judge is likely to soon declare Nebraska’s 
state constitutional marriage amendment 
unconstitutional: “This is the first federal 
court challenge to a state’s DOMA law. My 
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office moved to dismiss the suit, but last 
November, the Court denied our motion to 
dismiss. The language in the Court’s order 
signals that Nebraska will very likely lose 
the case at trial.”18 

F. Federal lawsuits attacking marriage 
laws have already been filed in four 
states. While most marriage litigation has 
historically been based on state 
constitutional provisions,19 in just the past 
year, cases in three states (Florida, Arizona, 
and Nebraska) have brought federal 
constitutional challenges to both state and 
federal DOMA laws20 on equal protection, 
due process and full faith and credit 
grounds.21 In June, the same lawyers that 
filed the Goodridge case in Massachusetts 
also filed suit alleging that a state law which 
prevents out-of-state same-sex couples from 
marrying in Massachusetts violates the 
Privileges and Immunities Clause of the 
14th Amendment.22 

G. It’s not the full faith and credit clause, 
it’s the 14th amendment. Scholars who 
have testified that DOMA is constitutional 
under the Full Faith and Credit Clause of 
Article IV of the Constitution miss the 
primary threat to DOMA.23 DOMA’s 
greatest threat springs not from the relatively 
settled world of Full Faith & Credit 
jurisprudence, but from the Supreme Court’s 
evolving view of equal protection and 
personal liberty, as evidenced by such recent 
cases as Lawrence v. Texas, 539 U.S. 558 
(2003) and Romer v. Evans, 517 U.S. 620 
(1996). As Justice Scalia noted in his 
Lawrence dissent, this evolving 
jurisprudence not only threatens DOMA, but 
also poses a substantive threat to individual 
state marriage laws.24  

H. A federal injunction to strike down 
DOMA will take only minutes. A 
Constitutional amendment takes months or 
years to pass. If we want to protect marriage 
as the union of husband and wife, the time to 
act is now. 
 

II. DOES A MARRIAGE AMENDMENT 
VIOLATE PRINCIPLES OF FEDERALISM? 

Many legal analysts argue that a 
constitutional amendment that creates a 
national definition of marriage violates 
fundamental principles of federalism. In a 
letter to Senate Constitution Subcommittee 
Chairman John Cornyn last September, six 
law professors including Eugene Volokh of 
UCLA and Dale Carpenter of the University 
of Minnesota wrote “[T]here is no need to 
federalize the definition of marriage. . . . if 
marriage is federalized, this will set a 
precedent for additional federal intrusions 
into state power.”25 Are they correct? 

No, for the following reasons: 

A. Many fundamental institutions are 
national in scope. The Constitution already 
contains such fundamental institutions as 
representative government (through the 
guarantee clause, art. IV, § 4) and private 
property (through the takings clause, Fifth 
Amendment). A marriage amendment would 
acknowledge marriage as a fundamental 
institution, while still leaving the states 
significant regulatory discretion (procedures, 
age, consanguinity, etc.). 

B. Marriage law has always been subject 
to federal legal oversight.26 This is not 
unlike the federalist model which permits 
states to experiment with term limits, elected 
judiciaries, or unicameral legislatures, 
subject to the underlying guarantee of 
representative government; or varying state 
policies on eminent domain, taxation, and 
rights of way, subject to the underlying 
premise that government cannot take 
property without compensation. A marriage 
amendment would simply clarify that 
husbands and wives are an essential part of 
our fundamental, shared American 
understanding of marriage. 

C. The basic definition of marriage has 
long been considered a national question. 
The Supreme Court has already affirmed the 
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right of Congress to sustain a national 
definition of marriage that excludes 
polygamy.27 Without Congress’ decisive 
intervention, upheld by the Supreme Court, 
we would today have polygamy in some 
states and not in others.28 Today, it is federal 
and state courts that threaten our common 
definition of marriage. As former Attorney 
General Ed Meese argued in favor of a 
constitutional amendment creating a national 
definition of marriage, “If marriage is a 
fundamental social institution, then it’s 
fundamental for all of society.”29 As the 
Supreme Court stated in Reynolds v. United 
States, “there cannot be a doubt that, unless 
restricted by some form of constitution, it is 
within the legitimate scope of the power of 
every civil government to determine 
whether polygamy or monogamy shall be 
the law of social life under its dominion.”30 

III. WHY NOT WAIT UNTIL DOMA HAS 
BEEN STRUCK DOWN? 

A. Waiting until the problem gets worse 
will not make it easier to solve. A 
patchwork of different state and local laws 
will sow confusion for couples, for 
businesses, for state and local governments. 
If we intend to protect marriage as the union 
of husband and wife, the time to settle the 
question is now.  

B. There will never be a magic moment 
in which to amend the Constitution. 

Today opponents argue it is too early, 
because DOMA still exists. Three years 
from now, DOMA may be struck down and 
others will say it is too late – tens of 
thousands of same-sex couples will have 
already married. 

C. The best time for affirming a common 
definition of marriage is before SSM 
becomes widespread. If it could be ratified 
today, a marriage amendment would merely 
reaffirm the law of 49 states, while undoing 
eight weeks of change in Massachusetts.31 
Looking ahead, it is difficult to foresee a 
time where a constitutional amendment 
defining marriage could be adopted with less 
legal and personal disruption.  

D. The amendment process takes time. A 
federal judge could enjoin DOMA 
tomorrow, yet it would take months and 
perhaps years to propose and ratify the 
federal marriage amendment.  

E. A constitutional amendment is not a 
constitutional crisis. In the last century, we 
amended our constitution twelve times, 
including twice in the 1930’s, three times in 
the 1960’s, and again in 1971 and 1992.32 
The amendment process is, by design, not a 
sign of constitutional crisis, but rather a 
great democratic and federalist process for 
reaching national consensus on questions of 
great importance. Marriage is worth it. 
 

 
Endnotes 
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marriage laws -- to the federal government, [the marriage amendment] is in direct violation of the 
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Implications of the Massachusetts Goodridge Decision and the Judicial Invalidation of Traditional 
Marriage Laws?” Senate Judiciary Committee, Subcommittee on the Constitution, Civil Rights, and 
Property Rights (March 3, 2004) (“Although some people have expressed skepticism about whether 
DOMA is constitutional, these are mostly people whose expertise lies outside the area of conflict of laws. 
Even most lawyers are not fully familiar with the history of congressional implementation of the Full Faith 
and Credit Clause, and they underestimate the latitude it gives to adopt legislation. . . . In my view, the 
federal DOMA falls within Article IV's grant of congressional power.”). 
24 Lawrence v. Texas, 539 U.S. 558, 604 (2003) (Scalia, J., dissenting) (“Today’s opinion dismantles the 
structure of constitutional law that has permitted a distinction to be made between heterosexual and 
homosexual unions, insofar as formal recognition in marriage is concerned.”). 
25 Letter from Eugene Volokh, et al. to Sen. John Cornyn in conjunction with the Senate Judiciary 
Subcommittee on the Constitution, Civil Rights, and Property Rights hearing entitled “What is Needed to 
Defend the Bipartisan Defense of Marriage Act of 1996” on September 4, 2003. 
26 See Loving v. Virginia, 388 U.S. 1, 7 (1967) (“While the state court is no doubt correct in asserting that 
marriage is a social relation subject to the State’s police power, Maynard v. Hill, 125 U.S. 190 (1888), the 
State does not contend in its argument before this Court that its powers to regulate marriage are unlimited 
notwithstanding the commands of the Fourteenth Amendment. Nor could it do so in light of Meyer v. 
Nebraska, 262 U.S. 390 (1923), and Skinner v. Oklahoma, 316 U.S. 535 (1942).”). See also, Zablocki v. 
Redhail, 434 U.S. 374 (1978) (invalidating a Wisconsin law preventing noncustodial parents from marrying 
without prior court approval and proof of compliance with child support requirements); Turner v. Safley, 
482 U.S. 78 (1987) (invalidating Missouri law limiting the right of prison inmates to marry). Other cases in 
which the Supreme Court has ruled upon various matters incident to marriage include Stanley v. Illinois, 
405 U.S. 645 (1972) (parental rights of unwed father); Lehr v. Robertson, 463 U.S. 248 (1983) (rights of 
putative unwed father in adoption proceeding); Eisenstadt v. Baird, 405 U.S. 438 (1972) (extending access 
to contraceptives to unmarried couples); Palmore v. Sidoti, 466 U.S. 429 (1984) (custody rights of divorced 
mother who subsequently married a person of a different race); Michael H. v. Gerald D., 491 U.S. 110 
(1989) (affirming the constitutionality of state presumption that a woman’s husband is her child’s father); 
Griswold v. Connecticut, 381 U.S. 479 (1965) (right of contraceptive use by married couples), Levy v. 
Louisiana, 391 U.S. 68 (1968) (ruling that state may not exclude illegitimate children from standing to sue 
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for wrongful death of a parent); Weber v. Aetna Casualty & Surety Co., 406 U.S. 164 (1972) (ruling that 
illegitimate children may not be excluded from recovery of workers’ compensation benefits upon the death 
of a parent); Gomez v. Perez, 409 U.S. 535 (1973) (ruling that a state may not deny illegitimate children the 
right to parental support); Trimble v. Gordon, 430 U.S. 762 (1977) (right of an illegitimate child to inherit 
from unwed father); Mills v. Habluetzel, 456 U.S. 91 (1982) (requiring that illegitimate children be given a 
bona fide opportunity to prove paternity in seeking parental support); Sosna v. Iowa, 419 U.S. 393 (1975) 
(upholding Iowa law imposing one-year residency requirement prior to grant of divorce); Boddie v. 
Connecticut, 401 U.S. 371 (1971) (striking down Connecticut law conditioning the right to divorce upon 
ability to pay requisite court fees); Mathews v. de Castro, 429 U.S. 181 (1976) (upholding Social Security 
policy distinguishing between divorced and currently married women); Boggs v. Boggs, 520 U.S. 833 
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benefits); Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979) (spousal benefits accruing under Railroad 
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order in New York); Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957) (holding that Nevada divorce does not 
terminate spouse’s rights under New York law); Williams v. North Carolina, 317 U.S. 287 (1942) (ruling a 
divorce decree granted in one state is entitled to full faith and credit in a bigamy prosecution in another 
state). 
27 Reynolds v. United States, 98 U.S. 145 (1878); Maynard v. Hill, 125 U.S. 190 (1888). 
28 In 1862, Congress passed the Morrill Act criminalizing bigamy. The Morrill Act, ch. 125, § 1, 12 Stat. 
501 (1862) (codified at Rev. Stat. § 5352). Under that law, no married person could “marry any other 
person, whether single or married, in a Territory of the United States,” under penalty of a $500 fine or five 
years in prison. In 1874, responding to the difficulty of getting convictions in regions where people 
supported polygamy, Congress passed the Poland Act, transferring plural marriage cases from Mormon-
controlled probate courts to the federal system. The Poland Act, ch. 469, Part X, 13 Stat. 253 (1874). In 
1882, Congress passed the Edmunds Act, which vacated the government in the Utah territory, created a 
five-man commission to oversee elections, and forbade any polygamist, past or present, to vote. The 
Edmunds Act, ch. 47, Part X, 22 Stat. 30 (1882) (codified at 48 U.S.C. § 1461) (repealed 1983). By 1887, 
half the prison population in Utah territory were people charged with polygamy. Mary Campbell, Mr. 
Peay’s Horses: The Federal Response to Mormon Polygamy, 1854-1887, 13 YALE J.L. & FEMINISM 29, 45 
(2001). That year, Congress passed the Edmunds-Tucker Act, which, partly to facilitate polygamy 
convictions, allowed wives to testify against husbands in court. The Edmunds-Tucker Act, ch. 397, 24 Stat. 
635 (1887) (codified at 28 U.S.C. § 633, 660) (repealed 1978). By 1890, the Church of the Latter Day 
Saints threw in the towel, advising its members “to refrain from contracting any marriages forbidden by the 
law of the land.” Campbell, supra at 51. 
29 Edwin Meese III, A Shotgun Amendment, WALL STREET JOURNAL, March 10, 2004, at A16. 
30 Reynolds v. United States, 98 U.S. 145, 166 (1878) (The court also explained the importance of laws 
regulating marriage, stating “Marriage, while from its very nature a sacred obligation, is nevertheless, in 
most civilized nations, a civil contract, and usually regulated by law. Upon it society may be said to be 
built, and out of its fruits spring social relations and social obligations and duties, with which government is 
necessarily required to deal.” Id. at 165.). 
31 Forty-two states have laws explicitly defining marriage as the union of a man and a woman, while in the 
remaining seven states such a definition is implicit from other provisions of the marriage statutes (e.g., 
references to husband and wife, sex-specific incest prohibitions, etc.). 
32 Amendment XVI (1913); Amendment XVII (1913); Amendment XVIII (1919); Amendment XIX 
(1920); Amendment XX (1933); Amendment XXI (1933); Amendment XXII (1951); Amendment XXIII 
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