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Few among us can speak personally about key events in American history such as President John F. 
Kennedy's assassination, the passage of historic civil rights legislation, and the LBJ White House. One who 
can is Judge Barefoot Sanders, former U.S. Attorney for the Northern District of 
Texas, Assistant Attorney General in charge of the Civil Division of the Department of Justice, Legislative 
Counsel to President Lyndon B. Johnson, Chief Judge of the Northern District of Texas, and member of the 
Multidistrict Litigation Panel. As a district court judge, he has overseen the desegregation of the Dallas 
Independent School District and vast improvements in the Texas mental health system, all the while 
maintaining a 92 percent approval rating by Texas lawyers. In this interview, he reflects candidly on his 
experiences and offers many practical suggestions for litigators.  
 
Q. Judge, on the day of the Kennedy assassination, you were on the welcoming committee as the U.S. 
Attorney for Dallas, Texas. Tell us about that day.  
A. I was riding in the White House bus four or five cars behind the president. I was happily amazed at the 
crowd. It was a wonderful crowd, really enthusiastic. I didn't know what had happened when we stopped in 
front of the Records Building. I saw a policeman running across the street with his gun out. I thought that 
someone had thrown a rock off the trestle at the cars that were going underneath. And then we accelerated, 
and I could see the presidential limo speeding down the freeway. But I still didn't know what had happened. 
I got out at the Trade Mart where the luncheon for the president was to be held. I found a Secret Service 
man, and he told me the president had been shot. I went outside, and the police flagged a car to take me 
back to my office. When I got to my office, I locked the door because I knew the press would be there.  
      
Q. All you knew was that the president had been shot? 
A. Yes. I got back to the office before he was officially pronounced dead. We ascertained very quickly that 
we had no jurisdiction over the act of killing the president, but I thought there might have to be grounds for 
detaining people temporarily. I was getting calls from U.S. Attorneys all 
over the country offering to help.              
 
Q. There's a story about giving the oath of office to Vice Pres- 
A. LBJ called Irving Goldberg from the plane and asked, "Who can swear me in?" Goldberg called me, and 
I said, "Well, we know a federal judge can." Then I got a call from the president's plane, with the command 
"Find Sarah Hughes." Coincidentally, Judge Hughes, Jan [Judge Sanders's wifej, and I were supposed to go 
to Austin that night for a dinner for President Kennedy. I reached her at home and said, "They need you to 
swear in the vice president at Love Field. Please get out there." She said, "Is there an oath?" I said, "Yes, 
but we haven't found it yet." She said, "Don't worry about it; I'll make one up." She was very resourceful, 
you know. By the time she got to the 
airplane, someone had already called it into the plane. We quickly realized that it is in the Constitution. 
 
Q. Did you get to know Bobby Kennedy? 
A. Yes, I had a good relationship with him. He was very much a hands-on Attorney General, as you know, 
and we had a good many dealings. Incidentally, I still remember President Kennedy's remark when they 
asked him why he appointed his brother AG, "Well, he's got to leam to practice law somewhere." But 
Bobby was very interested in desegregating the schools, and he was asking the U.S. Attorneys to go around 
their districts and try to get voluntary desegregation, which was quite an assignment in some parts of this 
country. I was somewhat successful in West Texas. I'd say, "Let's do it a grade at a time," and several of 
them agreed. I got along very well with him, although the ill will between him and President Johnson was 
not a figment of the imagination. 
 
Q. Were you caught between Bobby Kennedy and LBJ, given your friendships with both? 
A. No. President Johnson knew I was a friend of Bobby, and he never criticized him around me. In fact, I 



don't think he spent much time running him down at all. I think he knew Bobby didn't like him, and it was 
pretty mutual, but he never expressed that to me. 
 
Q. In 1965, you became the assistant deputy AG under Nicholas Katzenbach, and then you were the 
head of the Civil Division. Tell us about that. 
A. When I was the U.S. Attorney, Ramsey dark, the deputy AG, called me and said he'd like for me to 
come to Washington. He had cleared it with the president. It was very short notice; he wanted me to come 
in a week or two. Jan and I talked about it, and the kids all cried a lot. But we were glad we went. It was a 
great experience being the assistant deputy. I worked with Nick Katzenbach very closely on legislation, and 
I worked with the judiciary committees. The ranking minorities were very important then. I guess they still 
are, but there was a lot better feeing between the two sides than there is now. After 18 months as assistant 
deputy, I was asked to head the Civil Division, which was a presidential appointment. 
 
Q. Your background in legislation took you to the White House. How did that happen? 
A. In May 1967, President Johnson asked me to come to the White House and head up legislation. He 
asked me on a Saturday afternoon if I wanted to come. I said, "No," and the president said, "Well, I'm going 
to tell you something: you're going to need to be down here Monday, or you're 
going to have somebody here in your place, approved by me, so you can just think that over for a while." 
Or words to that effect. I thought about it a little bit, but the fact of the matter is, when you work for the 
president, you ought to do what the president wants you to do, if you can do it  
conscientiously. So I agreed to start on Tuesday, after I finished up some things with Justice. 
 
Q. Tell us about LBJ. 
A. You can't really summarize Johnson in a brief conversation. He was a hands-on president. He worked all 
the time. What he accomplished was really remarkable: Medicaid, federal aid to education, environmental 
legislation, civil rights legislation, community health programs. I don't  
think we would have had the civil rights or most of the other legislation without LBJ. It's kind of a cliche to 
say he was the most effective president, congressionally, we ever had or probably ever will have. He'd just 
get down and dirty with them. I don't mean that in a bad way. I mean, he'd just buttonhole them, he would 
talk to them. He would have made a hell of a lawyer. Really, he could talk a mokey out of a tree; no 
question about that. And he knew the Congress, and they respected him, and he respected them. They might 
bad-mouth each other, but they got along.I was in a lucky situation in most respects because, having 
legislative responsibility, I always had access to the president. On the other hand, he knew the process far 
better than I was ever going to learn. I got in the habit of sending him a little memo at the end of every day 
as to which representatives and senators I had talked to and what they said. He just loved to read that. I 
think it kept him in touch with the Hill in a way that he appreciated.   
 
Q. You were a young man at the time. That had to be a heady experience. 
A. If you had stopped to think about it, but you didn't have time to stop and think. And everybody was 
young. It was part of the way the times were. The only time you'd really wig kind of slow down is when 
Johnson would return to Texas. You could almost feel the chopper sucking the pressure out of the White 
House when it lifted off the lawn. Nobody quit working, but it was, "Oh, let's relax."                
 
Q. Judge you were there when historic civil rights legislation became law. 
A. We had the Civil Rights Act of 1964. You had public accommodations and public school desegregation. 
You had Title VII, which we live with now, as you know. We had Title IX, which said institutions getting 
federal money have to observe the Constitution. And then the next year ggjj 
we had the Voting Rights Act of '65. I worked on that as the assistant deputy Attorney General. That was so 
important. It's hard to believe people were not able to vote even after 1964, but it wasn't covered. You 
couldn't get it covered in the '64 Act, but Selma sold it. 
 
Q. Judge, talk just a little more about LBJ's personality. We've all heard about his rough edges. 
A He could be very, very generous to people. He could also come down on you pretty hard. He could get 
pretty intense on something that he was very interested in. He could be be pretty short-tempered. But I tell 
you this, he commanded loyalty. And he reciprocated. He was very loyal to those who worked for him. He 
didn't want anybody jumping on his staff. I think everybody sensed that and appreciated it very much. 



 
Q. When Johnson announced in 1968 that he was not going to run for president, it shocked us all. 
Did you know about that in advance? 
A. I had a call on that Sunday afternoon to come down to the White House. When I got to the White House, 
Marvin Watson said, "The president is going to be speaking in about an hour. He's probably going to 
announce that he's not going to run, but he's not going to make the decision 
till he passes [this certain point in his speech]. When he passes this point, here are your calling 
assignments." My responsibility was to call the leadership of the House and Senate. So here I was calling 
Speaker McCormack, who was watching the president on the television. When I told 
him the president wasn't going to run again, he thought I had been drinking. Then I got Majority Leader 
Mike Mansfield, and he didn't believe it. And Boggs and Albert. Nobody believed it. Johnson had a lot of 
problems in the country, but as far as the Congress was concerned, he was 
pretty golden except for the Vietnam issue in the Senate. In the House it was not a big item. 
 
Q. Most people know you by Barefoot; is that your real name? 
A. Yes, it's my middle name. It was my grandmother's maiden name. It is an Anglo-Saxon name from 
England, but I am told that it originated in Saxony, Germany. When I was in grammar school, I was very 
embarrassed by it. I thought my folks had really done me a dirty deed. 
 
Q. Most people would assume it's Native American. 
A. Yes, most people assume that. I am part Choctaw, but that's not where it came from. 
 
Q. Were you called Barefoot growing up?  
A. No, I was known by my initials, H.B., for Harold Barefoot, although a few people would call me 
Barefoot. In high school I tolerated it, and when I went to the University of Texas I thought ahead of time, 
"Well, it's a big place down there, I think I'll pick up the name and go with it." A lot of folks hear that 
name, and they think you have hay in your hair, but so what. I ran for yell leader when I got to UT, and 
since I hadn't been a yell leader I needed something. A columnist wrote, "I saw this fella get elected last 
night who had all the grace of an adolescent elephant." But I got elected. Then, in '48,1 used the name when 
I ran for president of the student body. We cut out stencils and whitewashed the sidewalks with pictures of 
feet. The streets leading into the campus were all covered. A couple of fellas got arrested, but we got them 
out of jail the next day. 
 
Q. In 1979, President Carter appointed you to the district court. What are some of your earliest 
recollections on being a judg e? 
A. You have to rule on the evidence immediately, not sit there scratching your head or flipping a coin. 
There's a lot to be said for ruling, hoping you're right, trying to be right, but at least rule and get something 
done. And then it takes a while to leam how to get adjusted to planning a trial and organizing it in the 
proper way. Twenty-two years and I'm still working on it. 
 
Q. You were actively involved on behalf of the Judicial Conference in negotiating the Civil Justice 
Reform Act with Senator Joe Biden.                                    
A. Yes, the first proposal for judicial reform came from the |S RAND Group, and then Biden's staff added 
to it very considerably. The conference's concern was unnecessary infringement on the authority of judges. 
Yet there was some illbasis for the senator's concern that many of us had been slow, for instance, in 
deciding motions. I think that was one of the main gripes of the bar then and probably still is. Also, old 
cases, by which I mean three-year-old cases, were not  decreasing as they should have when there was an 
increase in the number of judges. Then there were discovery abuses, and there was no good mechanism to 
deal with them. Senator Biden initially wanted to set an absolute deadline for deciding motions. I think it is 
very hard to make that kind of rule nationally for every judge in every situation, but Biden and his group 
were very  damant about minimizing changes to the proposed  legislation. In fact, they just didn't want to 
do any changes at all. And the judiciary was not of one mind.  I'd have to say I was one of the hard-liners 
who just didn't want any legislation, but that was a very unrealistic point of view. We were going to get 
something,  and so the question was how much. As it finally I do wish the Congress would get off this 
business of mandatory drug penalties worked out, I thought it came out satisfactorily. The  act publicizes 
judges with six-month-old motions and with three-year-old cases. But the big thing that came out of it from 



the judiciary standpoint was it allowed  each district to devise its own Civil Justice Reform,     
 
Q. Your views on the Sentencing Guidelines?   
A. I was like most judges; I didn't like it when they came in, and I'm not very enthralled with them at this 
point. I wish they were more guidelines than mandatory. "Guidelines" is an oxymoron; they're mandatory 
with a few exceptions. But the Guidelines are a sort of refuge for the judge. The defendant gets a particular 
sentence that has basically been decided by Congress or the Sentencing Commission. But, obviously, for 
instance, I don't like to give a life sentence, but I have done it under the Guidelines. Before that, I rarely 
did. I do wish the Congress would get off this business of mandatory drug penalties that are so outlandish. 
 
Q. You inherited the Dallas desegregation cases from Judge Taylor, which are pending today. 
A. Actually, the first suit was filed in 1955 in Judge Davidson's court, but he did not like desegregation, so 
he dismissed the suit. Dallas Legal Services filed the pending lawsuit in 1970 because the school zones 
were such that you still had de facto segregation. Judge Taylor ordered busing, and it bounced back and 
forth between him and the Fifth Circuit a couple of times. My recollection is he had a plan suggested to him 
by the Dallas Alliance, which is composed of members of the business community. He was desegregating 
grades four through eight. 
 
Q. After you got the case, you concluded that additional busing was not a feasible remedy. 
A. I didn't put an end to busing. We were already busing grades four to eight. What I had to decide was 
nine through 12 and K through three. I ruled that it was not feasible to have busing for either one of those 
groups because of the distances involved. I did rezone a couple of high schools  
just slightly to improve desegregation. 
 
Q. Was it difficult to decide that there shouldn't be additional busing? 
A. No, but it was such a sensitive subject in the community that you wanted to be careful in the way you 
wrote it and be studious in reaching your ruling. There were strong feelings that there had not been fair 
treatment of minorities as far as educational opportunity was concerned. I ended busing effectively in 1985 
and 1986 with the creation of local learning centers. 
 
Implementing Brown 
Q. As you look back on the school desegregation case, what would have made the process more 
efficient? 
A. Well, the best thing would have been to desegregate right after Brown v. Board of Education came 
down. But by the time Judge Taylor got the case, there were divergent court opinions on how to 
desegregate. The Supreme Court had unanimously upheld the busing opinion out of Charlotte Mecklenburg 
in North Carolina, with Chief Justice Burger writing the opinion. Judge Taylor had to work within those 
confines, being aware that busing was difficult first to initiate and then to make work. 
 
Q. You also had to address failures by the State of Texas in its mental health facilities. Did you have 
any inkling of the inadequacies that were present in the system before you inherited the case? 
A. No, and I don't think very many people did. There were some very difficult problems: too much use of 
psychotropic drugs, serious lack of funding, and inattention by the public and the legislature. I don't think 
we totally solved the problem of inadequate care for the mentally ill, 
but I think we substantially improved the situation. We still need to put more money into it. The problem is 
that the mentally ill don't have a constituency. They don't have any muscle. Since they don't, who's going to 
take care of them? Who's going to take leadership at the state level outside the judiciary? That's very hard 
to get because a person in elected office has other things to worry about. But, as I say, it's a lot better than it 
used to be. 
 
Q. What was involved in the settlement? 
A. We installed quality oversight, which made big strides. We set up objective measurements for adequate 
mental health care. We placed a lot of emphasis on community aftercare and relocation into the community 
at large. 
 
Q. You also had to deal with Texas state schools for the mentally retarded, which posed similar 



issues. 
A. Yes, in fact, I held the State in contempt. It was not providing the mentally retarded their 
constitutionally guaranteed remedies. I gave them I think 60 or 90 days to come to a resolution with the 
other side, or else I would have a hearing to determine the remedies. We got that settled on what seemed to 
me to be favorable terms. There was some emphasis on community care, and as part of the settlement two 
big institutions were closed. 
 
Q. Why were they closed?  
A. When you have institutions, there is a temptation to dump people into them when you could have put 
them into community care. The state agreed to put 300 people into community care every year. Many of the 
mentally retarded can function very well in the community; they still have considerable ability. I also 
ordered the state to look after Mr. Lelsz, the poor guy who brought the case, throughout the rest of his life. 
And they promised to do better. Again, I 
thought it was as much as we could get done. Still, we need more money. 
 
Q. Is the judicial system an effective way of dealing with institutional reform? 
A. Yes, for the immediate term. If a court has jurisdiction, it can hold the institution liable and remedy the 
situation by issuing an injunction. But the court can't permanently operate these institutions. You have to 
have someone out there as a full-time monitor, and that is difficult from the practical aspects of logistics 
and funding. In the long run, the state is responsible for this group of citizens, and the state has got to do it. 
If the state doesn't, then it's back on the citizens to get themselves into court. I didn't think it was feasible to 
order the state to appropriate more money. You can order appropriations for a particular program, but not 
on a continuing basis. Judge Frank Johnson had done that in Alabama in the 1970s, but the decisions were 
trending the other way. 
 
Q. Judge, talk about practicing law before you went on the bench. You practiced in Dallas in the 
1950s and then again in the '70s. Was your practice mainly a defense practice? 
A. Yes, it was, but in the '50s there was not really a defense or plaintiff's bar as such. Law firms were much 
smaller, and lawyers would typically handle either side of the docket. A "large" law firm back then was 
maybe 20 lawyers, and we did nearly everything. We would represent clients and do anything that came 
with it. 
 
Q. In those early days of your practice, did lawyers take depositions? 
A. Not much. You just got a statement and subpoenaed the witness down to the courthouse. Now trial law 
has gotten so much more difficult for lawyers. Discovery is mandated. The kinds of cases that you face in 
civil litigation now are so much more complex generally speaking than what we were seeing, say, 20 years 
ago, and the economic stakes are much higher. Back then, we'd have patent cases once in a while, but not a 
steady diet like we are getting now. And discrimination cases have been expanded by the Americans with 
Disabilities Act. Those cases can be quite complex. 
 
Q. What about motion practice in those earlier days? 
A. In the early '70s if you filed a motion in federal court inJudge Atwell's court, he was going to hear it 
Monday morning, no matter when you filed it. You didn't worry about a brief or anything else. If you filed 
it and served it on the other side on Friday afternoon, it would be heard at 10:00 Monday morning. He 
heard it, and he ruled, though his findings were pretty succinct. There 
was certainty, and there was economy, and there was not a lot of wasted time. I'm not going to tell you 
that's the best justice, although I sometimes think we need to do a little bit better in reducing the amount of 
writing we do. That's why I have oral argument and rule from the bench 
when I can. 
 
Q. Judge, you've been a lawyer and a judge for 50 years now. Talk about the role of the lawyer in 
society. Is it as important now to be a lawyer as it was when you first started?  
A. It's probably more important. The problems in society are so much more complicated. You have to have 
training in the way lawyers think. The world needs people who can explore the arcane regulations, statutes, 
business practices, and so forth. And that's not going to change. Intellectual property cases come to mind. 
 



Q. Do lawyers make a difference? 
A. I think good lawyers make an enormous difference, and that means good lawyers on both sides. Good 
lawyers represent their clients strongly but without acrimony. They work to resolve issues. In brutality 
cases, civil rights cases, lawyers make all the difference. I think I can understand why it's difficult for 
lawyers to take those cases. They don't have much attraction for most lawyers, but they really need to take 
them even though they're very hard 
cases. The criminal bar made a difference there. 
 
Q. What thoughts do you have for the young lawyer? 
A. I think it is much more difficult now for a young lawyer to get a breadth of experience, legal and 
otherwise. For instance, in my second year of private practice I had a JP court case to collect an architect's 
fee. I was told, "Go down and try this case." That's how you learned how to try a case. There weren't any 
hourly charges back then, you just set a fee. I worry about there not being enough room for that kind of 
experience for younger lawyers today because I don't think the law firms believe they can afford to do that. 
But to me, that is the kind of experience that needs to be available to young lawyers to keep their inter est 
in the profession and to increase their trial skills. 
 
Q. What are other differences you see in the practice over the last 50 years? 
A. There was just more time for outside living back then. We would have coffee every morning outside the 
office, and you would see other lawyers and non-lawyers. Everybody was much more collegial. Once in a 
while, particularly before trial, you would be working at night, but otherwise you would be out of the office 
by 5:00 or 5:30, and the evening was open to do some other things. We all live in much more of a hurry 
now. I have young lawyers come and see me maybe four or five times a year not sure what they want to do. 
They like the people they are associated with, but they are concerned about the narrowness of what they do. 
I can't give them a final answer, but I listen. There's such an emphasis on the hourly charge. I don't have the 
solution to that, but if everything revolves around the hourly charge, lawyers are often faced with either a 
bad conscience or wanting to leave the practice. That's a real problem. I should add that pro bono work 
offsets some of it. We didn't have pro bono work as such — I think the profession has made a great 
improvement in what has been done there. It makes a whole lot of difference as far as the country is 
concerned. 
 
Q An issue of great concern to the bar is civility among trial lawyers  
A. Yes that's an issue the Northern District of Texas addressed as early as 1988 in Dondi. Let me read a 
couple of lines from that opinion. We address today a problem that, though of relatively recent origin, is so 
pernicious that it threatens to delay the administration of justice and place litigation beyond the financial 
reach of litigants. With alarming frequency, we find that valuable judicial and attorney time is consumed in 
resolving unnecessary contention and sharp practices between lawyers. Dondi goes on to talk about abusive 
litigation tactics, the decline in collegiality, and whether the law has become a business not a profession.  
 
Q: It strikes me, Judge, that this could be written today as well as it could in 1988. 
A. It could be. It's a problem that may not be solvable; we just try to improve it as we go along. Lawyers at 
the time we wrote that were particularly contentious in the magistrate court, but I think they are better now. 
I think that the abuses in deposition practice have calmed down a lot. I'm not saying it's cured, it never will 
be, but I think it's better. I think discovery reform — a cap on the number and time of depositions — has 
also helped this and reduced unnecessary contentious behavior by lawyers. 
 
Q Have you ever felt it important for the lawyer's sake to call the lawyer up during or after the trial 
and say something like, "You really need to do some things better"? 
A. I've done it once in a while. If the situation is insufferable, I'll ask the lawyer to come up to the bench, 
but I'm not interested in embarrassing him in front of the jury. Sometimes if a jury thinks a lawyer did a 
good job, I'll try to pass it on. If they think a lawyer has done a bad job, that's a little bit harder to pass on, 
but if it's legitimate, I'll try to do it. 
 
Q. What would a lawyer have to do for you to reprimand him in front of the jury? 
A. It's been a while since I've done it. Maybe being sarcastic with the witness or toward the court or with 
opposing counsel, or arguing with the court on a ruling. Of course, I sometimes tell a lawyer he's taking too 



much time on a particular area or is being too repetitious. I don't make a 
habit of it. 
 
Q. Judge, what makes for a good jury trial lawyer? 
A I think the lawyer needs to scout out the judge to see what kind of court the judge runs. The good lawyer 
puts on the case-in-chief as briefly as possible but realizes that you better be careful about saving 
something for rebuttal because you may not get rebuttal. The good lawyer should be prepared to present all 
of the authority regarding controversial evidence. The lawyer also needs to be organized with motions at 
the close of plaintiff's evidence and at the close of all of the evidence and be very familiar with the federal 
procedural rules. 
 
Talking to the Jury 
 
Q. What about opening statements? How important are they? 
A Very important. If the lawyer is skillful, I think the jurors will acquire a certain bias, but not a decisive 
one. The opportunity to give the panel the right impression of your case comes with the opening. It sets the 
tone. That's the advantage the plaintiff and the government get in opening. 
You have to be careful: A lawyer can poison the jury pretty quick. A lawyer needs to have the opening 
organized so that it's not argumentative. If the lawyer wants to use exhibits in the opening, that's fine, but 
clear it with the judge and with the other side beforehand. 
 
Q. Do you call down the lawyer who argues in the opening statement? 
A. Yes, I will. I don't think it's fair to argue the case then. I don't say you have to precede every sentence by 
saying "the facts will show," but don't argue the case. There's time enough for that later.  
 
Q. Talk about closing arguments, if you will. 
A That's where you start parting the ways between non-jury and jury cases. In a jury argument there has to 
be some passion. The lawyer who has some vigor is going to be more effective than the lawyer who just 
talks in a conversational tone. The days of high-flowing oratory in front of a jury are gone. I don't think 
juries want to hear William Jennings Bryan every time they hear an argument. But a little snippet will never 
hurt. Enthusiasm makes a lot of difference. 
 
Q. What about witness examination. Judge, some tips there? 
A How the lawyer chooses the opening witness can be important. It seems to me that a lawyer wants to go 
with a strong witness first, and wants to end with a strong one, if possible, and sandwich the less strong 
ones  in between. Direct examination is probably the most overlooked feature of trial practice. Lawyers 
need to organize their direct. An organized direct gives the jury the impression that the lawyer has a strong 
case. And you have to prepare your witness for direct and cross-examination. It requires some rehearsing, 
and I can't stress that too much. I do see lawyers come in here who I know are thoroughly prepared, but 
they don't seem to have prepared their witness as well as they should. You don't put all the words in the 
witness's mouth, but he's got to know where you're headed. Otherwise, you're missing a real opportunity to 
persuade. If it's a jury trial, you have to consider what kind of impression you are leaving with the jurors as 
you proceed with it. You want to be sure you are involving the jury, and that they are 
understanding. Witness examination has not only got to be clear, it's got to be interesting for the jury. 
Lawyers get so close that they sometimes forget the jury. They get to talking with the witness, and they 
forget the clarity and the drama that goes into it. You really have a play. It needs to be handled that way, 
but not with histrionics. It's an art. It takes a little bit of the ham, but not nearly as much as it used to. 
 
Q. Any tips on cross-examination? 
A. It always surprises me that some lawyers on cross accomplish more for the other side than they do for 
their own side because they repeat a lot of what was covered in the direct. What that says to me is that the 
lawyer isn't organized. 
 
Q. Do you have any suggestions for objections? 
A. A good lawyer does not object too often. She lets good, viable evidence go by if it's not going to harm 
the case. Too much objecting antagonizes the jury and the judge. And no facial expressions and no 



sarcasm. 
 
Q. What should a lawyer do if he disagrees with a ruling from the bench? 
A. If you want to say something or argue the point a little bit say, "Can we can come to the bench to have a 
sidebar conference?" But don't ask for that too often. Some lawyers will want to argue with the judge's 
ruling in front of a jury, and that is not only bad form, it's also a loser. It antagonizes the jury, not to 
mention the judge. 
 
Q. A lot of people think that how the lawyer looks and how good the lawyer is are far less important 
in the courtroom than the facts. What is your view?  
A. I think how the lawyer acts, how the lawyer looks, makes a difference, but they are not decisive. I'm 
very impressed with how conscientious jurors are. I think anybody who's been on the bench is impressed, 
and I think lawyers are, too. When I talk with the jurors, I'm always impressed with how carefully they've 
gone over everything. Plus, the value of the judgment of a number of people put together is kind of 
amazing. They'll remember things that I don't remember, and I try to watch the trial closely. They'll 
concentrate on the final arguments in particular. Final arguments, particularly if they're good, make a 
difference. 
 
Q. Do juries usually "get it right" in their verdicts? 
A. Yes, they usually do. Once in a while — but it's really pretty rare—I'll disagree with a jury verdict. It's 
even rarer that I've set one aside. Just because I disagree with it is not a basis for setting it aside, of course. 
The areas that are terribly complex for jurors are intellectual property cases, particularly your computer 
business cases that we're seeing more and more. I haven't seen them get it wrong, but it's very tough for 
them. 
 
Q. Are you less confident in the ability of a jury to "get it right" on damages than on liability? 
A. No, I don't have less confidence. I'd rather have their judgment than mine. Generally, the longer you're a 
judge, the more conservative you get on damages. If they go out too far, I can cut it back. 
 
Personalizing the Company 
 
Q. Lawyers representing big companies always wonder how to personalize the company in front of 
the jury. Have you seen any lawyers do a particularly good job in personalizing the company? 
A. The way I've seen them personalize the company is by identifying the principal witness for the company 
and making that person appear as though she or he is the company, without a lot of reference to the 
company as such. 
 
Q. Judge, many of our readers represent companies, and they often wonder whether juries will treat 
corporations fairly.  
A. I think it can be a matter of the local culture. In this area, I don't see that to be a problem. But I've heard 
of other areas where I understand corporations don't feel they can be treated fairly. I put into the jurors' 
minds on the initial voir dire that a corporation must be treated like an individual: "Is there any reason that 
you couldn't treat a corporation just the same as any other party?" That puts the jury on notice, and I think 
it's a very necessary pressure. And we 
don't allow any argument along the lines of "this bloodsucking corporation" or any of that kind of thing that 
you read about in some books. 
 
Q. Let's talk about effective written advocacy, Judge. 
A. Many lawyers write way too much. A brief needs to be brief, not a tome. If you've got a controversial 
proposition, I can understand string citations, but I don't need a string cite for a proposition that's generally 
agreed on. Give me the most recent Fifth Circuit case, and move on. One thing that continues to amaze me 
is that sometimes lawyers don't punctuate correctly. They misspell words and don't use proper grammar. 
Also, they need to use plain English. We don't need a lot of legalese. Sometimes you have to use the 
legalese, but try to be clear and short. The other thing is, once in a while we'll see a brief obviously written 
in another case where the lawyer forgot to change the names when it was copied on the computer. I must 
say that page limits on briefs have been all for the good. 



 
Q. Do you allow juror questionnaires? 
A. Yes, and I think they are very helpful. I've tried to get opposing counsel to agree on a questionnaire but 
without much success. If they don't agree, I'll just use my own. I limit it to some extent because often when 
a lawyer submits a questionnaire, it  leads to argument over the answers. I want answers on the 
questionnaire so that the lawyers can leam something about the individual juror. 
 
Q. Have you ever allowed jurors to ask questions of witnesses? 
A. I have not. 
 
Q. Would you, if asked by the lawyers? 
A. If both sides request it, I'd look at it. I've never been asked by the lawyers to do that. I have talked to 
judges who've done it and like it. I'm a little bit leery about it, I guess because it's new. I haven't felt a 
necessity for it. When I talk with the jurors after a trial, sometimes they wonder 
why a lawyer didn't ask a particular question. Presumably if they had been allowed to ask a question, they 
would have asked that. 
 
Q. Do you allow the lawyers to talk with the jurors after a trial? 
A I've been reluctant because early on it seemed that jurors usually don't want to talk to the lawyers and 
that I would get a franker impression from them without the lawyers there I ask the lawyers to stay around 
if they want to hear what the jurors said to me, but sometimes they leave before I can pass anything on. 
 
Q. Let's talk about experts. If we think we've got a good Daubert motion, should we bring it? 
A Yes and bring it early. I put in my scheduling order that you must file it the same day discovery is over 
— which is usually 90 days ahead of trial — because I want to consider it early. I usually have an 
evidentiary hearing on it. I heard of one situation where it was brought up during the trial, and the judge 
had to stop for it. I think that's poor planning. I would not want to stop to consider it. If a judge in this 
circuit gives clear reasons for his or her ruling on the DaubertlKumho motion, the judge is going to be 
upheld, in my opinion. The decisions in this circuit seem to be more and more toward sustaining the 
DaubertlKumho objections. 
 
Q. Have you ever refused to let a proffered expert testify? 
A I'd say more often than not I let them testify, but I have refused experts. I have the DaubertlKumho issue 
coming up more frequently. I think that's cutting back on the use of experts to some extent and probably to 
a healthy extent. But I say that with some caution because the judge's ruling can effectively decide an 
essential fact. That's the hazard of those rulings, as you know.  
 
Q. The Federal Rules allow a judge to appoint an independent expert. Has anyone ever requested 
you to appoint someone? 
A. No. 
 
Q. Have you ever appointed one on your own? 
A No. And I have never heard of it happening here in this courthouse. I'm not saying it never has, it's just 
that it hasn't happened with such frequency that the word would have gotten around. It wouldn't antagonize 
me, and I don't think any judge would be antagonized by that request. But 
usually in a case where expertise is called for, there are more experts floating around than I want to see 
anyway.  
 
Q. Do you set time limits on your trials? 
A. Once in a while. I'd rather not use them because I think it sets a ceiling and lawyers feel like they've got 
to go to that ceiling when they don't necessarily need to. And there is something arbitrary about setting 
limits. I never set time limits in criminal trials; I just think it's a little bit difficult to do. At least I haven't 
faced a situation where I needed to In civil trials, it's worked so far. I'm not totally fond of this idea, but I do 
think it lets the lawyer who is not familiar with the courtroom know that they have to plan ahead, and that's 
a very healthy thing. 
 



Less Is More 
 
Q. Have you ever set a time limit on a particular examination? 
A. I don't think I've ever said that at the start, but I have said ' it once it gets too repetitious. I'll say, "Well, 
you ve been going on I'll give you 10 minutes or five minutes. Let's wind it up; you've had plenty." I've 
done it in that way with some frequency. 
 
Q. Have lawyers ever requested a rolling closing argument? 
A I've heard of that, but I have not been asked. I guess whether I would allow it would depend on the case. 
Like anything new, I'd rather stay with what's tned, but I m not instinctively against it. 
Q. What about the use of visuals in witness examination, has technology helped or hindered? 
A First off, it is important to discuss at the pretrial conference what will be offered. I think visuals are good, 
but don't overdo them. It helps the jury to have a visual in the opening, and I think it helps the jury if you 
have testimony you want to highlight from a deposition, or if you have some figures you want to put up. 
The use of overheads, for instance, that's effective, but don t combine it with a lot of other stuff. One thing 
at a time would be my rule. Electronic stuff can get pretty tricky. If there is a blunder, the jury remembers 
the mistake and not the thrust of what's being done. 
 
Q. What are your thoughts on limiting the number and length of depositions? 
A. I think it's a good idea, and under our Civil Justice Reform Act a judge is authorized to limit discovery. I 
think lawyers in big cases tend to over-discover and over-research cases. 
I understand that they don't want to leave any stone unturned. They feel like they've got to discover every 
possibility, and that opens up still another possibility, and so forth. 
 
Q. Your view on the value of initial disclosures? 
A. It doesn't help that much, if at all. In fact I think it increases expense. As you know, it's  gone from being 
an option to now a requirement. But there s still an escape hatch that the judge, by individual order in a 
particular case, can say no initial discovery. Sometimes I do that. 
 
Q. Do you like being a district court judge? 
A. Yes I like the variety and the contact with the lawyers. I think I have been lucky all the way. I am able to 
have a very active life in many non-judicial ways as well. I have no grudges, and no regrets.  
 
 


