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Clause 1, Page 1, Line 8 

Leave out sub clause (1) (b)  

and insert 

“(1) (b) at the time he does so, he intends or is recklessly indifferent to the fact that 
that the publication to be understood as a direct or indirect encouragement or 
inducement to the commission, preparation or instigation of acts of terrorism or 
Convention offences.

(c) It is not necessary that the prosecution prove that he intended to cause, 
encourage or induce the commission, preparation or instigation of a specific terrorist 
act.”

Purpose

The aim of the amendment is to insert an intent element into the clause and make it 
clear that the offence relates to general, rather than just specific, acts of terrorism. 

Briefing

We welcome the fact that the Government has listened to some of the concerns 
about the draft Bill and in particular has removed clause 21 and amended clause 1. 
Whilst we are not opposed in principle to the new clause 1 offence of encouragement 
to terrorism, we are opposed to the provision as currently drafted as, despite the re-
drafting, there is still no element of intent.   

We understand the Government’s motivation in seeking to ensure that there are 
offences to cover publications which would be seen as encouraging or inciting acts of 
terrorism, and welcome the fact that the Home Secretary has explicitly recognised 
that freedom of speech should not be inappropriately curtailed in relation to this 
offence2.  We also welcome the fact that the Government has listened to concerns 
about the drafting of the Bill.  However, despite the comments of the Home Secretary 
that the new offence should require an element of intent, the new clause still has no 
intention provision.  

The Home Office’s press release states that the amendments make it clear that for 
an offence of glorifying terrorism to be committed, the offender must have also 
“intended to incite further acts of terror”3.  However, the requirement in clause 1 
remains that the accused knew or believed or had ‘reasonable grounds for 
believing’ that other members of the public were likely to understand it as a direct or 
indirect encouragement to commit terrorist acts, which itself is widely defined4.  This 

                                                     
1 Glorification of terrorism etc 
2 Letter to David Davis MP and Mark Oaten MP, 15 September 2005 
3 Home Office Press Release, 6 October 2005, 146/2005 
4 Terrorism Act 2000, Section 1(1) In this Act "terrorism" means the use or threat of action where-  

(a) the action falls within subsection (2), 

(b) the use or threat is designed to influence the government or to intimidate the public or a section of the public, and 

(c) the use or threat is made for the purpose of advancing a political, religious or ideological cause. 
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does not amount to intent.  This clause should be amended to give clear effect to the 
Home Secretary’s stated aim of requiring an element of intent. 

Statements which might be considered unwise, but are not intended to encourage 
terrorism should not be criminal.  The clause as drafted runs the risk of criminalising 
conduct that ought not to be criminalised because of lack of intent.  We are 
concerned that the drafting of the clause is so uncertain that it may potentially breach 
Article 10 ECHR which protects freedom of expression5.

We note that in his oral evidence to the Home Affairs Select Committee6 the Home 
Secretary stated that this new offence is required because it is currently “difficult to 
prosecute in the more general circumstance where an individual organisation is 
inciting in general but not linked to a particular crime”.  In view of this, the most 
constructive way forward would be to amend this clause to include the need for intent 
and relate that to the incitement of general, rather than specific, acts of terrorism.  

                                                     
5 Although a court would accept that restrictions on free expression pursue a legitimate aim of safeguarding national 
security, public safety and the prevention of crime, it appears to be likely that this clause will be found to fail to strike 
a fair balance between national security considerations and the fundamental right of free expression. If the court finds 
this to be the case, it will either need to strike down the provision or interpret it extremely narrowly. 
6 11 October 2005 
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Clause 2, Page 3, Line 16 

Leave out “”likely to be understood as such” and insert “intended to be”  

Clause 2, Page 3, Line 19

Leave out sub clause (4)  

Purpose

The aim of the amendment is to insert an intent element into the clause and remove 
the glorification parts. 

Briefing

This offence covers a publication containing material that constitutes a direct or 
indirect encouragement or inducement to commission acts of terrorism, or 
information of assistance to acts of terrorism.  It will constitute a direct or indirect 
encouragement or inducement if it is likely to be understood as such by some or all of 
the persons who it is or is likely to be available to.  This includes any information that 
is capable of being useful in the commission or preparation of such acts. 

Whilst we understand the motivation behind the creation of such an offence, we are 
concerned at its breadth.  It contains no element of intent, only that it will constitute 
an encouragement or inducement if it is likely to be understood to do so by its 
recipients. Neither does it contain the defence of reasonable excuse or lack of 
terrorist purpose, as there is in the existing and similar offences under sections 57 
and 58 of the Terrorist Act 2000.  Due to the broad nature of the drafting, we are 
concerned that it may be incompatible with Article 10 ECHR. 

The law must be accessible, such that those affected by it can find out what the law 
prohibits, and must be formulated with sufficient clarity that those affected can 
understand it and regulate their conduct to avoid breaking the law7.  The meaning of 
the terms “glorifies” and “glorified” used in sub clause (4) is vague and unclear. We 
are therefore concerned that the clause may breach these principles. 

We also have practical concerns that the offence may be difficult to prosecute as it 
would require proof beyond reasonable doubt that a potential and perhaps 
hypothetical terrorist is likely to interpret the publication in a particular way.  

                                                     
7 Sunday Times v UK (1979-80) 2 ECHR 245 
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Clause 8, page 9, line 22   

Inert at end “with the intention of receiving terrorist training;” 

Leave out sub clause (2) page 9, line 31 

Purpose

The purpose of this amendment is to insert intention into the offence of attendance at 
a place used for terrorist training.  

Briefing

The offence as drafted does not require any knowledge or intention on the part of the 
accused and it will therefore be possible to commit the offence just by attending a 
place where terrorist training takes place i.e. by being in the wrong place at the 
wrong time. Even if a person leaves a place as soon as they realise that terrorist 
training is taking place, they will still commit an offence under this clause as currently 
drafted.

In view of the seriousness of the offence and the sanctions (imprisonment for a term 
not exceeding 10 years on indictment,  or 12 months on summary conviction – clause 
8 (4)), this offence should include the need for intent on the part of the accused.  
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Clause 23, Page 21, Line 25 

Leave out clause

Purpose

The aim of the amendment is to remove the power to extend the period of pre-charge 
detention to 3 months.   

Briefing

We do not think that the case is made out for such an extension.  Terrorist suspects 
can currently be held without charge for 14 days.  This proposal will allow suspects to 
be detained for more than 20 times longer than the maximum period that a suspect 
can be detained for any serious non-terrorist offence, for example murder, rape or 
serious fraud8.

It appears to a large extent that the call for an extension of detention powers relates 
to the question of resources9.  The question of the need to deal with issues 
sequentially will be eased greatly if resources were increased, as evidence gathering 
would be much more concentrated at the start of the detention period.  We 
acknowledge the problems of delay which can be caused by the need to work with 
other jurisdictions to decrypt computers and to gather mobile telephone records.  
However, greater resources would mean that other elements of the investigation 
would be speeded up - essential and in everyone’s interests in terrorist cases - 
thereby minimising the importance of those parts of the investigation which might 
take longer. 

Schedule 1 paragraph 5 of PACE 1984 provides for a judge’s order for disclosure of 
information held on computers, which may be helpful with decryption in some cases. 
In cases where a suspect will not co-operate with decryption, it appears that this will 
only be fatal to the ability to charge a suspect where the only evidence might be 
contained on a computer.  It would be wholly inappropriate and disproportionate to 
detain a suspect prior to charge for 3 months on the sole basis that information might 
come to light following decryption. 

Moreover, we have seen no clear explanation as to why, after up to 14 days of 
questioning, it would not be possible to charge a suspect with some lesser offence to 
ensure that they do not have to be immediately released from custody whilst other 
matters are still being investigated.  There are a whole range of offences which are 
likely to be relevant, including lesser terrorist offences such as supporting terrorism 
and the proposed new offence of preparation of terrorist acts, as well as offences 
such as handling stolen goods or explosives, and fraud.  Charges can always be 
upgraded at a later stage and suspects questioned in relation to those further 

                                                     
8 The 14 day limit applicable to terrorist offences was enacted by the Criminal Justice Act 2003 which amended 
schedule 8 of the Terrorism Act 2000. It came into effect on 20 April 2004 and involves an application to a senior 
District Judge. There is an initial period of 48 hours, then an application under paragraph 29 (7 days) or paragraph 36 
of schedule 8 must be made. In relation to other offences, under PACE the limit for pre-charge detention is 24 hours, 
extendable to 36 hours by an officer of superintendent rank or above, detention in respect of an arrestable offence.  A 
magistrate can then extend the period to 72 hours, followed by a further extension to 96 hours at most.   
9 Annex A, letter from Charles Clarke to David Davis MP and Mark Oaten MP, 15 September 2005. Letter from 
Assistant Commissioner of Metropolitan Police to Home Secretary, 6 October 2005.    
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charges.  Even if suspects are granted bail, courts have the power to impose strict 
conditions.

The Home Secretary has stated that people are held for years in Europe10.  Whilst it 
is very difficult to make comparisons between the UK and other countries, as the 
legal systems are so different, it is clear that police in France and Spain can detain 
suspects without charge for less time that the 14 days currently permitted in the 
UK11. Extended periods of detention relate to post, not pre, -charge detention12.  A 
Foreign Office official has said13 that the difference in the UK is that the police can 
no longer question somebody once they have been charged. When discussing the 
need for the extension of the detention period, the Home Secretary has stated that 
the important element of detention prior to charge is the ability to question the 
suspect 14.  However, Code C 16.5 of PACE already allows a detainee to be 
interviewed about an offence after they have been charged in certain circumstances 
which would be relevant in terrorist cases15.

Article 5(3) ECHR provides that those arrested or detained must be brought before a 
judge within a reasonable time and tried or bailed.  We think it very unlikely that 
extension of the detention period prior to charge to 3 months will be compatible with 
Article 5(3) ECHR.  

The government has stated that any extension would be used in extremely rare 
circumstances and would only apply to a tiny number of people16.  In view of the 
serious nature of any extension beyond 14 days and the few cases in which it should 
be necessary, should any extension to the current provisions be made, it should be 
granted and reviewed at very short intervals by a High Court, rather than a District, 
Judge.

                                                     
10 Evidence to Home Affairs Select Committee, 11 October 2005. 
11 The maximum period is 4 days in France and 13 days in Spain pre-charge. Foreign & Commonwealth Office 
Report, Counter-Terrorism Legislation and Practice: A Survey of Selected Countries, October 2005. 
12 ibid 
13 The Guardian, October 13 2005. 
14 Evidence to Home Affairs Select Committee, 11 October 2005 
15 PACE Code C 16.5 A detainee may not be interviewed about an offence after they have been charged with, or 
informed they may be prosecuted for it, unless the interview is necessary: * to prevent or minimise harm or loss to 
some other person, or the public * to clear up an ambiguity in a previous answer or statement * in the interests of 
justice for the detainee to have put to them, and have an opportunity to comment on, information concerning the 
offence which has come to light since they were charged or informed they might be prosecuted 
16 Charles Clarke, Today programme, 27 September 2005 
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