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What matters for a | egal systemis what words do, not what they say .... [ FN1]

A few years back, during a referendum canpai gn in Canbridge, Massachusetts, on the civil
ri ghts ordi nance agai nst pornography that Andrea Dworkin and | conceived, [FN2] a xeroxed
| eafl et was placed on cars and tel ephone phone poles in several neighborhoods | ate one
night. Over a large scrawl ed bl ack swastika, it said: "Help stop commie kike |ezzie cunts
fromtelling us what we can read.” This little triunmph of econony of abuse referred, of
course, to the supposed politics, religious heritage, sexuality, and gender of the
ordi nance's proponents, and made the further quaint assunption that consuni ng pornography
i s reading.

Wil e we absorbed this and pondered what to do, to our astoni shnent the police decided
that a crinme had been commtted and confiscated nost of the leaflets before morning. W
had forgotten that Massachusetts has a | aw agai nst group defamation. [FN3] Freedom of
speech in Massachusetts seens to *794 have survived the existence of this law and this
instance of its enforcenent. The Canbridge ordinance there did not survive its
detractors, however, who defended pornography in the name of a freedom of speech that
woul d al so have precluded this |aw.

In discussing this tiny nasterpiece of vilification, | have encountered w dely differing
responses to its elenents. Part of the reason, | have cone to think, is that rea
atrocities provide the vocabul ary of experience that animates the concept of group
defamati on, and sonme of the situations referred to are real to people, and sone are not.
Sone are seen as threatening as well as offensive; others are regarded as perhaps
insulting but conparatively harnml ess. The conparatively nore real situations are the
Hol ocaust agai nst the Jews under Gernany's Third Reich, the genocide of Native Anericans,
the slavery and segregation of Blacks in the United States and South Africa, and the
i nternment and atom c bomnbi ng of the Japanese during World War 11. [FN4] The verbal and
visual terms of vilification and denigration that nark these peak epi sodes, when
reiterated, keep their specific traunas alive as well as reinscribe and revivify a
prejudice that did not begin or end with them These experiences are not mere exanpl es
for application of the doctrine of group defamation. They are its life, its blood; it
exi sts because they happened.

Typically, fromdiscussions of these epithets to international instrunents resolving to
eradi cate their doctrines, [FN5] their role in systematically reducing, violating, and
killing people because of who they are is recognized. Even when a | aw agai nst group
defamation is rejected as censorship, the defamatory words, and the ideas and attitudes
they ani mate and actualize, are conceded to have justified, legitimted, and potentiated
t he devastation. The words are understood to construct social reality. The epithets from
the leaflet which refer to race, religion, and politics, and sonetimes even those which
refer to sexual orientation, are often granted to be not only offensive but al so
dangerous; the prejudices they express, mobilize, propagate, and inprint are seen as fal se
and are condemed.
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In the sanme di scussions, one encounters the sense that the reality these terns represent
i s not happening here and now, at least not the way it was "there" and "then." These
events, it seens, are regarded as essentially over, *795 lurking only in the isolated
unpl easant or insensitive remark or in the occasional bizarre but |argely inpotent

incident, |ike magic marker |eaflets published at night by xerox. Nothing |arge or
systematic or cunulative is happening. In the view of nost of ny interlocutors, the
formative experiences of group libel live on in discourse principally as anal ogy or

menory, at nost casting a shadow across the future in a tenuous kind of causality. Yet

al ways the question of explanation of the past is anguished over: how could these
atrocities have been allowed to happen? What coul d peopl e have been thinking? How could
t hey have not known or have | ooked the other way? How could the |aw have becone so
perverted as to legalize then? Inmplicit here is that "we," here and now, woul d recognize
t hese past outrages for what they were at the tine. "W" would have seen through t hem
spoken out against them stood up to them done sonething to stop them

Here and now, there is something virtually never included in the | exicon of group
defamati on. People are being callously dehumani zed, horribly brutalized, and sonetines
killed. Verbal, visual, and physical atrocities are conmmitted, deneaning an entire group
because of a condition of birth, targeting themfor physical atrocities which are being
done. This case is distinctive in a nunber of ways, including the fact that a | ot of
noney i s being nade fromthe defamatory materials, and that the connections between the
mat eri al and specific physical abuses are far better docunented than in any ot her
instance. [FN6] Yet the atrocity is not acknow edged but is widely denied. |Its ideas
are neither widely identified as fal se nor generally condermmed. On the contrary, the
materials are rather widely celebrated, alternately defended as freedomitself and as the
price "we" mnmust pay for freedom Not only is this permtted to happen, it is defended by
many as a nmeasure of principle. | refer to the "cunts" of the leaflet: to pornography
and the situation of women.

Part of the problemin this case is the lack of recognition, mlitant at tines, that
there is such a thing as the condition of wonen of which this body of materials could be a
part. In reality, the status and treatnent of wonmen has certain regularities across tine
and space, maki ng gender a group experience of inequality on the basis of sex.
Traditionally, wonen have been di senfranchi sed, excluded frompublic |ife and denied an
ef fective voice in public rules, denied even the use of their own nanes. Wnen are stil
conmmonly relegated to the | east conpensated and nost degraded occupations. *796 Their
forced dependency is exploited and venerated as wonan's role; their work is deval ued
because they are doing it, as wonen are deval ued through deval uing the work they do. Wnen
remai n reproductively col oni zed, subjected to systematic physical and sexual insecurity
and violation, and blaned for it. Wwnen are conmonly raped, battered, sexually harassed,
sexual | y abused as children, forced into notherhood and prostitution, depersonalized,
deni grated and objectified-and told this is just and equal by the left, and inevitable and
natural by the right. Wnen's abilities and contributions continue to be suppressed,
their achi evenents deni ed and narginali zed and, when val ued, appropriated, and their
children stolen. Wnen are used, abused, bought, sold, and silenced. [FN7]

Little of this has changed to the present; sone of it has gotten better, and sonme of it
has gotten worse. The level of victimnzation of wonen variesw thin and across cul tures;
in the contenporary United States, for exanple, wonmen of color are hardest hit. [FN8] But
no wonman is exenpt fromthis condition fromthe nmoment of her birth to the noment of her
death, in the eyes of the law, or in the nenory of her children

This condition is inposed by force. Some force cones in the nore covert forns of

soci al i zation, pressure, and inculcation to passivity and femninity, some in the nore
overt forns of poverty and sexual violence. |In the United States, the average woman does
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not yet have an incone that is two-thirds that of the average man. Forty-four percent of
Ameri can wonen report rape or attenpted rape at |least once in their lives. Thirty-eight
percent report having been sexually abused as children. Between a quarter and a third are
battered in their hones. Eighty-five percent have been, or will be, sexually harassed in
t he workpl ace, thirty-five percent of them physically. Myst prostitutes are female. [FN9]
Al t hough these facts are uncontested and i ncontestible, neither are they really

acknow edged or faced. Mostly this reality is elided because neither wonen nor nen |ike

t hi nki ng about it, and because nmen like living it, or at least benefit fromit. So its
victinms go under without a trace. Life and letters are unchanged. Law and politics go on
as usual. Virtually nothing is done about any of it, by anyone, anywhere.

Por nography has a central role in actualizing this systemof subordination in the
contenporary West, beginning with the conditions of its production. Wrmen in pornography
are bound, battered, tortured, harassed, raped, and sonetines killed; or, in the glossy
nmen's entertai nnent magazi nes, "merely" humiliated, nolested, objectified, and used. In
al I pornography, wormen are prostituted. This is done because it neans sexual pleasure to
por nogr aphy's consumers and profits to its providers, largely organized crine. But to
those who are exploited, it nmeans bei ng bound, battered, tortured, harassed, raped, *797
and sonetinmes killed, or nerely hunmiliated, nolested, objectified, and used. It is done
because soneone who has nore power than they do, someone who matters, someone with rights,
a full human being and a full citizen, gets pleasure fromseeing it, or doing it, or
seeing it as a formof doing it. [FNLO] |In order to produce what the consumer wants to
see, it nust first be done to sonmeone, usually a woman, a wonan with few real choices.
Because he wants to see it done, it is done to her

To under st and how por nography works, one must know what is there. In the hundreds and
hundreds of magazi nes, pictures, filns, videocassettes, and so- call ed books now avail abl e
across America in outlets fromadult stores to corner groceries, wonen's |egs are splayed
in postures of sexual subm ssion, display, and access. W are naned after nen's insults
to parts of our bodies and nated with aninmals. W are hung like nmeat. Children are
presented as adult wonen; adult wonen are presented as children, fusing the vulnerability
of a child with the sluttish eagerness to be fucked said to be natural to the femal e of
every age. Racial hatred is sexualized; racial stereotypes are nade into sexual fetishes.
Asi an wonen are presented so passive they cannot be said to be alive, bound so they are
not recogni zably human, hanging fromtrees and light fixtures and cl othes hooks in
closets. Black wonen are presented as aninmalistic bitches, bruised and bl eeding,
struggling against their bonds. Jewi sh wonmen orgasmin reenactnents of actual death canp
tortures. In so- called | eshian pornography, wonen do what nen imagi ne wonen do when nen
are not around, so men can watch. Pregnant wonen, nursing nothers, anputees, other
disabled or ill wonen, and retarded girls, their conditions fetishized, are used for
sexual excitement. |In the pornography of sadi smand nasochism better terned assault and
battery, wonen are bound, burned, whipped, pierced, flayed, and tortured. In sone
por nogr aphy called "snuff," wormen or children are tortured to death, nurdered to nmake a
sex film The material features incest, forced sex, sexual nmutilation, humliation
beati ngs, bondage, and sexual torture, in which the dom nance and exploitation are
directed primarily agai nst women. [FN11]

Hearings held by the Mnneapolis Cty Council when our pornography ordi nance was
i ntroduced there docunented the harms of pornography's *798 naki ng and use in proceedi ngs
a nmenber of the city's Cvil R ghts Conmission |ikened to the Nuremberg Trials. [FN12]
The studies of researchers and clinicians docunented the sanme reality wonen documnent ed
fromlife: pornography increases attitudes and behaviors of aggression and ot her
di scrim nation by nmen agai nst wonen. Wbnen told how pornography was used to break their
self-esteem train theminto sexual submi ssion, season themto forced sex, intimnidate them
out of job opportunities, blackmail theminto prostitution and keep themthere, terrorize
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and humiliate theminto sexual conpliance, and silence their dissent. They told of being
used to make pornography under coercion, of the force that gave them no choi ce about

vi ewi ng the pornography or performng the sex. They told how pornography stinulates and
condones rape, battery, sexual harassnment, sexual abuse of children, and forced
prostitution. Those not expressly coerced into pornography were there for the sane
reasons prostitutes are in prostitution: poverty, sexual abuse as children, honel essness,
hopel essness, drug addiction, and desperation. Those who say wonmen are in pornography by
choi ce should explain why it is wonen who have the fewest choices who are in it nost.

In the M nneapolis Hearings, wonmen and nen spoke in public about the devastating inpact
of pornography on their lives. Wnmen spoke of being coerced into sex so that pornography
could be made of it. They spoke of being raped in a way that was patterned on specific
por nography that was read and referred to during the rape, or repeated |like a nantra
t hr oughout the rape, of being turned over as the pages were turned over. They spoke of
[iving or working in neighborhoods or job sites saturated w th pornography. A young man
spoke of grow ng up gay, |earning from heterosexual pornography that to be loved by a man
meant to accept his violence, and as a result accepting the destructive brutality of his
first male |over. Another young nman spoke of his struggle to reject the thrill of sexua
dom nance he had | earned from pornography, and to find a way of |oving a wonan that was
not part of it. A young worman spoke of her father using pornography on her nother, and to
silence her protest against her nother's screans, threatening to enact the scenes on the
daughter if she told anyone. Another young wonman spoke of the escal ati ng use of
por nography in her marriage, unraveling her self-respect and belief in her future,
destroying any possibility of intimacy, violating her physical integrity. She spoke of
finding the strength to | eave. Another young wonan spoke of being gang-raped by hunters
who | ooked up fromtheir pornography at her and said it all: "There's a |live one." Forner
prostitutes spoke of being nmade to watch pornography and then duplicate the acts exactly,
usual ly starting when they were children. Many spoke of the self-revul sion, the erosion
of intinmacy, the unbearable *799 indignity, the shattered self, and the shanme, anger
angui sh, outrage, and despair they felt at living in a county where their torture is
enjoyed, and their screans are heard only as the "speech" of their abusers. They spoke of
the silence, and out of the silence, that pornography had inposed on them

For those who could not speak for thenselves, therapists told of battered wonmen tied in
front of video sets and forced to watch, and then participate in, acts of sexua
brutality. Psychol ogists who worked with survivors of incestspoke of the role of
por nogr aphy in sexual tortures involving sex with dogs and electric shocks. One study
docunent ed nore rapes in which pornography was specifically inplicated than the tota
nunber of rapes reported at the tine in the city in which the study was done. Another
study showed correl ations between increases in the rate of reported rape and increases in
t he consunption figures of an index of mmjor nen's entertai nment nmgazi nes. Laboratory
experiments showed that pornography that portrays sexual aggression as pleasurable for the
victimas so nmuch pornography does-increases the acceptance of the use of coercion in
sexual relations. They showed that this acceptance of coercive sexuality appears rel ated
to sexual aggression, and that exposure to violent pornography increases men's punishing
behavi or towards women in the | aboratory. [FN13] Pornography increases men's perception
that wonmen want rape and are not injured by rape, that wonen are worthless, trivial
non- human, object-Ilike, and unequal to nen.

The testinony, taken as a whole, reveal ed that the nore pornography men see, the nore
abusive and violent they want it to be. The nore abusive and violent it becones, the nore
they enjoy it and the nore aroused they get. The nore abusive and violent it becones, the
| ess harmthey see in what they are seeing or doing.

Over tinme, the evidence on the harm of pornography has only becone stronger. Wen
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explicit sex and express viol ence agai nst wonmen are conbined, particularly when rape is
portrayed as pleasurable or positive for the victim the risk of violence agai nst wonen

i ncreases as a result of exposure. It is uncontroversial that exposure to such materials
i ncreases aggressi on agai nst wonen in |aboratory settings, increases attitudes which are
rel ated to viol ence against wonmen in the real world, and increases self-reported
likelihood to rape. As a result of exposure, a significant percentage of men, many not
ot herwi se predi sposed, as well as the twenty-five to thirty-five percent who report sone
proclivity to rape a wonan, cone to believe that violence agai nst wonen i s acceptabl e.

[ FN14] Materials which conbine sex with aggression *800 al so have perceptual effects

whi ch desensitize consunmers to rape trauma and to sexual violence. In one study,

simul ated juries who had been exposed to such material were less able than real juries to
perceive that an account of a rape was an account of a rape, through which the victimwas
har med. [ FN15]

The npst advanced research in this area studied the effects of materials which degrade
and dehumani ze wonen w t hout show ng violence, as that termis defined in the research
[ FN16] Such naterial has been shown to | ower inhibitions on aggression by nmen agai nst
woren, increase acceptance of wonen's sexual servitude, increase sexual callousness toward
worren, decrease the desire of both sexes to have fenal e children, increase reported
willingness to rape, and increase the belief in nale donminance in intimte relationships.
For high- frequency consumers, these materials also increase self-reported sexually
aggr essi ve behavior. [FN17]

Men who use pornography often believe that they do not think or do these *801 things.
But the evidence shows that the use of pornography makes it inmpossible for nen to tel
when sex is forced, that wonen are hunman, and that rape is rape. Pornography makes nen
hostil e and aggressive toward wonmen, and it nakes wonen silent. [FN18] While these
effects are not invariant or always i medi ate, and do not affect all nmen to the sane
degree, there is no reason to think they are not acted upon and every reason and
overwhel mi ng evidence to think that they are-if not right then, then sonetinme, if not
violently, then through some other kind of discrimnination

On the basis of this evidence and anal ysis, Andrea Dworkin and | designed a | awthe
ordi nance whose advocates were libeled in the |eaflet nentioned at the outset-that
recogni zes pornography as a practice of sex discrimnation. Qur |aw defines pornography
as graphic sexually explicit pictures or words that subordi nate wonen and al so i ncl ude one
or nore of a nunber of specified scenarios which typify pornography. [FNL19] Four
practices are actionable: coercion into pornography, forcing pornography on a person, *802
assault due to specific pornography, and trafficking in pornography. [FN20] W did not
claimthat these atrocities never happen w thout pornography. W said that sonetines they
do, but when it is proven to have happened because of pornography, it should be possible
to do sonething about it. W did not claimthat these atrocities are the only things that
happen because of pornography. W said that no matter what el se happens, this does.
Por nography is thus not a prognostication or representation of second class citizenship
acted out el sewhere, but an integral dynamic in it, and hence a civil rights violation

In this light, pornography, through its production, is revealed as a traffic in sexua
slavery. Through its consunption, it further institutionalizes a subhuman, victim zed,
second cl ass status for wormen by conditioning men's orgasmto sexual inequality. Wen nen
use pornography, they experience in their bodies, not just their nmnds, that one-sided
sex-sex between a person (them) and a thing (it)-is sex, that sexual use is sex, sexua
abuse is sex, sexual dom nation is sex. This is the sexuality that they then denand,
practice, purchase, and live out in their everyday social relations with others.

Por nogr aphy wor ks by nmaki ng sexi smsexy. As a primal experience of gender hierarchy,
pornography is a major way in which sexismis enjoyed and practiced, as well as | earned.
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It is one way that nmale suprenacy is spread and nmade socially real. Through the use of
por nography for masturbation-what the |leaflet was pleased to call reading-power and
power | essness are experienced and incul cated as sexual excitenment and release. |Inequality
bet ween wonmen and nmen is what is sexy about pornography-the nore unequal the sexier. In
ot her words, pornography nakes sexuality into a key dynami c in gender inequality by

vi sceral | y defining gender through the experience of hierarchical sexuality. On the way,

it exploits inequalities of race, class, age, religion, sexual identity, and disability by
sexual i zi ng them t hrough gender

Seen in this way, pornography is at once a concrete practice and an ideol ogi ca
statenment. The concrete practices are discrimnatory; the ideol ogical statenents are
defamatory. Construed as defamation in the conventional sense, pornography says that wonen
are a lower formof human life defined by their availability for sexual use. W nen are
dehunmani zed t hrough the *803 conditioning of male sexuality to their use and abuse, which
sexual i zes, hence | owers, women across the culture, not only in express sexual
i nteractions. Pornography makes wonmen a public sexual spectacle and conmon sexua
property, works to |l ower the public standard of their perception and treatnment, terrorizes
and humliates wonen, and also at tinmes offends their sensibilities. Like group libel's
historic atrocities, pornography's effects are known but denied or blinked at while being
acted out. The abusive acts are presunptively illegal but pervasively permtted, decried
in public and savored in private.

When pornography's reality is exam ned against the terns of group defamation as a | ega
t heory, sone of the theory fits, but nuch of it does not. Pornography does purvey an
i deol ogy about all wonen; too, pornography of wonmen and nmen of col or sexualizes racism
It is in this sense defamatory. But its ideological inmpact, theprejudice it engenders,
while very real, is only one of its effects and is not the one on which the civil rights
approach centrally focuses. The deepest injury of pornography is not what it says, but
what it does.

It is possible to say what pornography says without doing what it does. For exanple,
t he paragraphs above say what it says but do not do what it does. |Its damage neither
begins nor ends in its nmental content. Although all discrimnatory damage says sonething
as well as does sonething, coercion is not an idea; force is not an argunent; assault is
not advocacy, nor is trafficking in human beings a discourse. On a deeper |evel,
por nogr aphy provides direct sexual stinulation, the experience of which is one of sex, not
just the idea of sex. There is no adequate analogy to this, [FN21] and no reply in kind
exists. Its pleasure is a specific reinforcer for bigotry itself, not an argunment about
why bigotry is right, nor even a base appeal to bigoted interests. If you think an orgasm
is an argunent, try arguing with one sone tine.

The conditions of the production of pornography distinguish it further fromthe rest of
group defamati on. Nobody has to violate or use anybody to nake nobst anti-Semitic
propaganda. Nobody has to pose for a lynching, i.e. be lynched, to create nost Klan hate
literature. Most cities do not offer businesses where one can go and pay to abuse a Jew
or a Black, unless she is a wonan and the abuse is sex. Wen a |ive human being is not
used, and the materials are not sex, it nakes sone sense to discuss the materials as
representations or inages and to focus on their consequences as the effects of ideas.
Their idea content is a substantial vehicle for the harmthey do. But, except in a realm
of abstraction totally divorced fromreality (where nost acadenics seemto prefer to
reside), it covers up reality to discuss pornography in these terns. Both pornography and
hate literatures are hateful; both propagate invidious group stereotypes; both pronote and
often instigate viol ence; both dehumanize. But pornography, because it is also an
i ndustry, *804 because its dynanmic is sexual, and because the camera requires |ive fodder
not only springs fromabuse and | eads to abuse; it is abuse. It is not nmerely the
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groundwor k or persuasive basis or inpelling rationalization, however destructive or
i medi ate, for consequent acts. It is an act.

This is the reason that pornography is nost appropriately addressed as discrinination
not defamation. Defamation and discrimnation enmerge fromdistinct theoretical and
political traditions. The idea of group defamamtion, |ike the idea of obscenity, is that
group defamation is an idea about a group; discrinination, even when it expresses an
attitude, as it always does, is always recognized as an act. Defamation is a tort
addressing reputational harmto individuals; it is only derivatively applied to groups.
Discrimnation is first and al ways a group-based concept, even when applied to one person
at atinme. The |aw of defamation since New York Tines v. Sullivan [FN22] has been
explicitly circunscribed by First Anendnent safeguards because state | aws agai nst
i ndividual libel, and with it group |ibel, have been thought potentially to conprom se
freedom of expression. But discrimnation that takes a verbal form has never-not until
por nogr aphy was chal | enged as sex discrimnation-been regarded as protected by the First
Amendnment . [ FN23]

Most comon forns of discrimnation are significantly acconplished through words:

"you're fired," "it was essential that the understudy to ny Adninistrative Assistant be a
man, " [FN24] "whites only," [FN25] " male help *805 wanted," [FN26] "did you get any over
t he weekend?" [FN27] "sleep with me and I'll give you an 'A"," [FN28] and "wal k nore

femninely, talk nore fem ninely, dress nore fem ninely, wear makeup, have your hair
styled, and wear jewelry." [FN29] Nearly every tine a refusal to hire or pronote or
acconmpdate is based on a prohibited group ground, sone verbal act either constitutes the

di scrimnation or proves it. \Wen words are not the discrinmnatory act itself, like
sexual |y harassing comments are, for exanple, [FN30] they prove that the treatment is
based on a prohibited group ground. 1In the discrimnation context, verbal expressions are

actionabl e per se or are evidence of actionable practices, not protected speech; they are
snoki ng guns, not political opinion. No sexual harassnment defendant to nmy know edge has
ever clained his sexually harassing remarks were protected expression. Not yet.

Not even clearly synmbolic conduct such as cross burning has been considered protected by
the First Anendment, [FN31] even though, unlike pornography, it is pure expression. Cross
burning inflicts its harmthrough its meaning as an act which pronbtes racial inequality
through its nmessage and i npact, engendering terror and effectuating segregation. [FN32]
Its damages to equality *806 rights is not synbolic but real. Cross burning does not so
much harma group's reputation as it effectuates terror, intimdation, and harassnment on a
group basis. The First Anendnent frame on the issue, taken as exclusive, sees what is
said but not what is done. Wen the traditions of defamation and discrim nation confront
each other, the First Amendnent questions how equality can exi st wthout free expression,
and the Fourteenth Anendment questions how expression (or anything el se) can ever be free
wi t hout equality.

Def amati on and discrimnation imagine their harns differently. Defamati on addresses harm
to group reputation, discrimnation to group status and treatnent. But to the degree
status is a matter of reputation, and reputation a natter of status, they overlap. [FN33]
Whet her the treatnment is verbal, synbolic, or physical, being treated as a second cl ass
citizen certainly furthers the second class reputation of the group of which one is a
menber. Segregated |unch counters or toilets or water fountains were not chall enged as
defamat ory synbolic expression, nor defended because of what they said-that is, as
synbol i c speech or as expressions of political opinion- although they were arguably both
expressive and political. Racial segregation in education was not regarded as protected
speech to the extent it required verbal fornms, such as |laws and directives, to create and
sustain it. Nor was it regarded as actionable defamati on agai nst African-Ameri cans,
al t hough a substantial part of its harmwas the nessage of inferiority it conveyed, as
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well as its negative inpact on the self-concept of Black children. [FN34] Yet the harm of
segregation and other racist practices is at |east as much what it says as what it does.
Just as with cross burning, what it says is indistinguishable fromwhat it does.
Considered this way, it can be said that pornography does substantial reputational danage
to wonen, but the harm does not end *807 there. The civil rights approach to pornography
does not center on its defamatory aspects any nore than the civil rights approach to
segregation centered on its defamatory aspects, although they are there in both cases.

Por nogr aphy i s propaganda, an expression of nmale ideology, a hate literature, an
argunent for sexual fascism It conveys ideas |like any systematic social practice does.
It is also, like nost group defamation, often immoral, tasteless, ugly, and boring. But
none of this is what pornography distinctively is, howit works, or what is nost harnfu
about it. Was the evil of the Hol ocaust what it said about Jews? |If the tortures at
Dachau had been required to nake anti-Senmitic propaganda, would its harm be consi dered
i deol ogical? Wuld it be subject to varying interpretation? |If |anpshades nade of
worren' s skin were sold beside the road, would the | aw exam ne the inpact of this practice
on worren's self-inmage or public reputation? Perhaps this traffic would offend people, but
woul d we reduce its harmto its offensiveness, as if that were all it was about?

The theory of group defamati on does not adequately enconpass the reality of pornography.
One has to wonder whether it adequately enconpasses the reality of group defanmation
either. For instance, building on the individual l|ibel nodel, some |laws of group
defamation require that the statenents be proven false or permt truth as a defense.
[FN35] Wil e much of what visual pornography says about wonen is a pack of lies, it
actually has to happen to be nmade, and in that sense is enpirically true. Wat it shows
happened to the person it shows it happening to: what you see is what she got. Most
group defamation contains a simlar nmx of lies with inposed realities. The stereotypes
def amati on presents begin false and remain largely false, but to the extent the
stereotypes are i nposed on a group, they will accurately describe at |east sonme of its
nmenbers sonetinmes. Success in forcing the world to correspond to a defamatory i mge, as
in making the world a pornographic place, nmakes defamation both nore true and arguably
nore danmagi ng, not less, but it is, for the reason, legally regarded as |ess defamatory,
or not illegal as defamation at all, where truth is a defense. [FN36] Also, do we really
want hearings on conparative African-Anmerican penis size or whether Jews bathe?

As anot her exanmple, the Iaw of group l|ibel generally restricts the pronmotion of hatred,
or hatred and contenpt. [FN37] Hatred is an extreme feeling of *808 negative aninmus which
can express itself verbally or physically. [FN38] Discrinination begins with an

assunption of human status and focuses on deviations in treatnent fromthat standard. |If
a man chains his dog in his backyard, nbst people probably will not say that the dog's
civil rights are violated. If a nan chains a woman in his basenent, maybe they will. It

does not matter if he loves her or hates her. What matters is how he treats her and what
that treatnment and its permissibility say about what a worman socially is. [FN39] Perhaps,
in terms of human rights, such treatnent can be considered hateful regardless of his
subjectivity. But the bottomline of discrimnation, |I think, is |less do they hate and
nore will they kill. Hatred rationalizes and i npels genocide, certainly, but so do sone
things far colder, like self-interest, sense of superiority, or fun, and sonething far
nore banal, like indifference or system |In the case of wonen and nen, |ove deals at

| east as much death, and so does sonething hotter, |ike pleasure. The fact that

por nography so often presents itself as |ove, indeed resenbles nmuch of what passes for it
under mal e donmi nance, makes its construction as hate literature a challenging exercise in
denystification, to say the least. The concept of discrimnation ains not at what it felt
by perpetrator or victimor what is said as such, but at what is done, including through
wor ds.
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A related issue in the contrast between defanmation and discrinmnation is the nental
el ement of "wilfulness" or a |east knowl edge of falsity required in many group defamati on
statutes. [FN4O] Sincere sex bigots, which the consunption of pornography creates, would
presunably be exenpt. Discrimnation, on the other hand, need not always be intended or
meant to be discrimnatory. [FN41] Indeed, after dealing with unconscious bigots, it can
be an inprovenent *809 to have one's humanity recognized enough to have it wilfully
degraded. This is no |less the case for the standard exanpl es of group defanmation than it
is for pornography.

Thi s anal ysis suggests that an equality theory may renedy some of the same inadequaci es
for group defamation that it has for pornography. A discrimnation theory of defamation
woul d center on its harmto subordinate groups. [FN42] Goup libel is an equality issue
when its pronotion undernines the social equality of a target group that is traditionally
and systematically disadvantaged. G oup defamation pronotes the di sadvantage of
di sadvant aged groups. G oup-based ennity, ill-will, intolerance, and prejudice are the
attitudinal engines of the exclusion, denigration, and subordi nati on that conprise soci al
i nequality. Wthout bigotry, social systens of enforced separation and apartheid would be
unnecessary, inpossible, and unthinkable. Stereotyping and stigmatization of historically
di sadvant aged groups through group hate propaganda shape their social imge and
reputation, arguably controlling the opportunities of individual nenbers nore powerfully
than their individual abilities do. [FN43] It is inpossible for an individual to receive
equal ity of opportunity when surrounded by an atnmosphere of group hatred or contenpt.

In this light, group defanmation can be seen as a specific kind of discrimnatory
practice, a verbal forminequality takes. Anti-Semitismpronotes the inequality of Jews on
the basis of religion and ethnicity. Wite supremacy pronotes inequality on the basis of
race, color, and sonmetines ethnic origin. Goup defamation in this sense is not the nmere
expression of anti-Semtic or white supremaci st opinion but a practice of discrimnation
simlar to sexual harassnent and other discrimnatory acts that take verbal form It is
arguably an integral link in system c discrimnation which keeps target groups in
subor di nated positions through the pronotion of terror, intolerance, degradation
segregation, exclusion, vilification, violence, and genocide. The nature of the practice
can be seen and proven fromthe damage it does, from *810 i mredi ate psychi c wounding to
consequent physical aggression. [FN44] \ere advocacy of genocide is part of group
defamation, [FN45] an equality approach to its regul ati on woul d observe that to be
i qui dat ed because of the group you belong to is the ultinate inequality.

Thus, any nation that has a constitutional guarantee of equality can potentially defend
a group defamation statute that is challenged as a violation of freedom of expression on
equal ity grounds. [FN46] A | aw agai nst group defamati on pronotes equality and opposes

inequality. It would violate any constitutional equality provision in existence for a
| egi slature to pass a |l aw authorizing the pronmotion of hatred on the basis of sex, race,
religion, and national origin. It follows that governnmental action against pronoting

group hate is protected under constitutional equality provisions. Just as governmenta
action to pronmote group hatred would violate a constitutional equality provision
governmental action to prohibit group hatred pronotes constitution-based equality. [FN47]

Once | aws agai nst group defamati on can be supported as well as challenged on a

constitutional level, the tension between equality and speech woul d be resol ved by

what ever standards constitutional conflicts are acconmpdated. Typically, the courts would
deci de whether the group |ibel provision burdened expression significantly or at all, and
whet her its regulation pronoted equality as unintrusively as possible, and in a way a

| egi sl ature could have found effective. [FN48] The bal anci ng woul d be done however

bal ancing is done, but it would be two constitutional rights in the bal ance, not just one
constitutional right against a nice idea or good manners or political sensitivity *811 or
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standards of civility. Considered as defamation, the harns are conparatively trivialized,
and the state interest is obscured, disabling the constitutional defense of such |aws

agai nst First Anendrment attack. When the equality interest is recognized, focusing on
lived consequences rather than nessage content, practices |ike Iynching, cross burning,
and pornography are reveal ed as expressive forns inequality takes, and the constitutiona
bal ance shifts.

Anal yzi ng group defanation in equality ternms recasts many well-worn issues in free
expression debate. Perhaps the nost startling concerns the dogma that there is no such
thing as a false idea for purposes of constitutional analysis of speech. [FN4A9] \When
equal ity is recognized as a constitutional value and mandate, the idea that sone people
are inferior to others on the basis of group menbership is authoritatively rejected as the
basis for public policy. This does not nean that ideas to the contrary cannot be
expressed. It should nean, however, that social inferiority cannot be inposed through any
nmeans, including expression. [FN50] Because society is nade of |anguage, distinguishing
talk about inferiority fromverbal inposition of inferiority nmay be conplicated at the
edges but is nonetheless very clear in npost instances. [FN51] At the very least, such
practices would not be constitutionally insulated fromregulation on the ground that the
i deas they express cannot be regarded as false. And attenpts to address such practices
shoul d not be considered invalid *812 because, in taking a position in favor of equality,
they assune that the idea of human equality is true. There is no requirenment that the
state remain neutral when inequality is practiced-quite the contrary. Expressive neans of
practicing inequality have never been recognized as exceptions. [FN52]

In the United States, the receptivity of the law of free speech to an equality theory of
group defamati on can be partially assessed fromcourts' responses to the sex
di scrim nation ordi nance agai nst pornography. The U S. Court of Appeals for the Seventh
Circuit in Anerican Booksellers Association v. Hudnut found that the ordinance viol ated
the First Anendnent guarantee of freedom of speech. [FN53] The court reached this
conclusion in spite of its agreement that pornography contributed materially to rape and
ot her sexual violence, was a formof subordination in itself, and was partly responsible
for second class citizenship in various forns, including econonmic ones. [FN54] In sone
passages, the court conceded that pornography is a practice. [FN55] Yet protecting the
por nogr aphy was held to be nore inportant than avoiding or renmedying its harms. |ndeed,
the court held that pornography's inportance as speech can be neasured by its
ef fectiveness in doing the harmthat it does. [FN56]

The civil rights | aw agai nst pornography was held to be a formof discrinnation on the
basi s of "viewpoint" because it was not neutral on the subject of sex-based exploitation
and abuse. [FN57] By this standard, every discrimnatory practice and every
anti-discrimnatory | aw expresses a point of view Acts express ideas, yet they are
legally restricted and do not have to be proven expressionless first. Segregation
expresses the view that Blacks are inferior to whites; rulings agai nst segregation express
the contrary view Segregation is not therefore protected speech, nor are rulings against
it considered "thought control."” [FN58] Affirmative action plans and anti- discrimnnation
policies are not regarded as discrimnation on the basis of viewioint, although they
prohibit the view that Blacks are inferior to whites from bei ng expressed by
di scrimnating against them including by telling them"you're fired" for the wong
reasons. This remains true even though deinstitutionalizing segregation does a great dea
to undermne the point of viewit *813 expresses, just as nmking pornography actionable as
sex discrimnation would delegitimze the ideas the practice advances. Under the
ordi nance, msogynist attitudes toward wonen and sexuality can be expressed; they just
cannot be practiced in certain ways, such as when verbal and visual subordi nati on based on
sex are trafficked. What the Hudnut court missed is both that acts speak and that speech
acts. [FN59]
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As an illustration of the convergence of expression with action, consider |ynching.
[ FN6O] Lynching has a vocabul ary and a nessage. It is a vehicle for the comruni cation of
an ideology. It expresses a clear point of view about African-Americans, one that is
difficult to express as effectively any other way. One point of lynching is that other
Bl acks see the body. The idea expressed by hanging the body in public is that all Bl acks
bel ong in a subordinate position and should stay there or they will be horribly
brutalized, mained, and nurdered. Another point of Iynching is that whites see the body.
Its display teaches themthat they are superior and deserve to live: this was done for
them Phot ographs have soneti nes been taken of |ynchings and nmade available for fifty
cents apiece for those who m ssed seeing the real thing. [FN61l] Conpare such a
phot ograph, or the photograph of M chael Donald hanging |Iynched froma tree sent out by
Kl anwat ch in an envel ope with a warning that the photograph within is highly disturbing,
[FN62] with a 1984 Pent house spread in which Asian wonen were bound, trussed, and hung
fromtrees. [FN63] One cannot tell if they are dead or alive. In both cases, individuals
are tied up and hung fromtrees, often with genitals displayed. |In both cases, they are
people of color. In both cases, sexual humliation is involved. But when the victimis a
man, the photograph is seen to docunment an atrocity against himand an entire people.
doubt many masturbate to it. Because the victimin Penthouse is a woman, the photograph is
consi dered entertai nnent, experienced as sex, called speech, and protected as a
constitutional right.

If Blacks were lynched in order to make photographs of |ynchings on a ten-

billion-dollar-a-year scale, would that nmake them protected speech? The issue here is not
whet her the acts of lynching are formally illegal or not. As with the acts surrounding
por nogr aphy, on paper lynchings were illegal, while in reality they nostly were not, unti

a specific lawa civil rights | awwas passed against them The issue is also not whet her

I ynchings or sexual atrocities can be visually docunented, although it does matter how
*814 they are presented. The issue is, rather, given the fact that someone nust be

I ynched to make a picture of a lynching, what is nore inportant, the picture or the
person? |If it takes a |ynching to show a |ynching, what is the social difference, really,
bet ween seeing a lynching and seeing a picture of one? What would it say about the
seriousness with which society regards Iynching if Iynching were illegal, but pictures of

' ynchings were affirmatively protected and constituted a highly profitable, visible, and
pervasi ve industry, defended as a form of freedomand a constitutional right? Wat would
it say about the seriousness and effectiveness of |aws against |Iynching if people paid
good noney to see one, and the | aw | ooked the other way, so long as it was mass- produced?
What would it say about one's status in the comunity that society pernmts one to be
hanged fromtrees and calls it entertainment-that is, protects its for those who enjoy it,
rather than prohibits it for those who it harms? Wat would it nean if the courts held

t hat because |lynching effectively expresses a point of view about African-Americans, it is
an "idea" whose nmass expression, over and over and over again, thousands every year, is
protected speech?

Actual |y, Hudnut does not rule on the Indianapolis ordinance at all, but on some
i magi nary group defamati on ordi nance directed toward what pornography says. By turning
harnful practices into bad thoughts and acts into i deas about acts, Hudnut does rule on
hat e speech regul ati on, which, unlike the Indianapolis ordinance, does turn on point of
view. Under anti-hate laws, love is not racially defamatory; hate is. After reducing
discrimnatory acts to defamatory ideas, the Hudnut court held that no anpbunt of harm from
group- based speech can justify legal action by its victins. [FN64] This is sinply legally
wrong. Courts are supposed to neasure val ue agai nst harm not by harm A doctrinally
correct approach to the ordi nance woul d have bal anced the harms of such material s against
their value, if any, [FN65] or might even have considered the value of the materials
irrelevant so long as they are proven to do injury which states can legitinmately regul ate.
The harm of pornography as made actionable by the ordinance is not done through vi ewoint,
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or even through content as such. Pornography is identified in part *815 through its
content, but regulated through its acts, the acts the ordi nance nakes actionable. But it
must be faced that the Hudnut approach is fatal for regulating racial defamation, no
matter how much harmit does.

Just as courts have often protected the group defamation of the past, [ FN66] when the
Suprenme Court summarily affirmed Hudnut, protecting and defendi ng pornography becane the
official state position in the United States. An entire class of wonen can be
di scri m nated agai nst so that others can have what they call freedom of speech: freedom
nmeani ng free access to wonen's bodies, free use of wonmen's lives; speech neani ng wonen's
bodi es as a nmedium for expression. As African-Anericans, nmen as well as wonen, once were
white nmen's property under the Constitution, all wonen are now nen's "speech" because our
pain, humliation, torture, use, and second class status is sonething they want to say.

It does not matter that they cannot say it without doing it.

Now t hat the | aw has adopted the point of view of the pornographers on wonen's rights as
its basis for state policy, holding that the pornography is nore inportant than the wonen
they know it harns, one m ght ask again the sanme questions that are asked of the classic
experi ences of group defamation. Wy the silence? Wiy the conplicity? How can "we" |et
this go on? How can it be officially permtted? How can the [aw be so twisted as to
collaborate in it? What are people thinking? Don't they know? Don't they see? Don't they
care? Perhaps the | ack of explanation for the success of past canpaigns of group
defamation is connected with the | ack of recognition of present ones. Wy have nost of
you not heard all this before? Wy have those who have seen the pornography not seen it
in this way? Now that you know, why will nost of you find satisfying reasons to do
not hi ng about it?
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Facul ty Advi sor Publ i cati on Assi st ant

WLLIAM E. RYCKMAN, JR Rl TA EDELSTON

[FNd]. (c) Catharine A MacKi nnon 1991

[FNa]. Professor, University of Mchigan Law School. This lecture was given in the Boston
Uni versity School of Law Distinguished Lecturer Series on February 16, 1990. It was
delivered in a different format the Hofstra University Conference on G oup Defanation &
Freedom of Speech, April, 1988. The coments of Owen Fiss and Burke Marshall were

especi ally hel pful, as was the val uabl e research assistance of Carnela Castellano. The
contributions of Andrea Dworkin, as always, were formative.

[ FN1] Edward J. Bloustein, Holnmes: H's First Anmendnent Theory and Hi s Pragnmatist Bent, 40
RUTCGERS L. REV. 283, 299 (1988) (discussing Aiver Wendell Holmes's approach to freedom of
speech).

[ FN2] The ordi nance received 42% of the vote. The Nation, L.A TIMS, Nov. 12, 1985, at 2
(reporting that 9,419 people voted for the neasure and 13,031 against it, while 1,931
vot ers abst ai ned).

[ FN3] Wioever publishes any false witten or printed material with intent to maliciously
pronote hatred of any group of persons in the commonweal th because of race, color or
religion shall be guilty of libel and shall be punished by a fine of not nore than one
t housand dollars or by inprisonment for not nore than one year, or both. The defendant
may prove in defense that the publication was privileged or was not nali cious.
Prosecutions under this section shall be instituted only by the attorney general or by the
district attorney for the district in which the alleged |ibel was published.

Mass. CGen. Laws Ann. ch. 272, 8§ 98C (West 1990).

[ FNA] These exanpl es were di scussed at the Hofstra University Conference on G oup
Def amati on & Freedom of Speech, April, 1988. The proceedi ngs of that conference wll
appear in a forthcom ng book edited by Monroe Freednan

[FN5] See, e.g., International Convention on the Elinination of All Forns of Raci al
Di scrimnation, opened for signature Mar. 7, 1966, 660 U N T.S. 195, 218-20, reprinted in
51.L.M 352 (1966)(entered into force Jan. 4, 1969) ("State parties ... shall declare an

of fence puni shable by law all dissem nation of ideas based on racial superiority or hatred
...."); see also POSITI VE MEASURES DESI GNED TO ERADI CATE ALL | NCI TEMENT TO, OR ACTS OF
RACI AL DI SCRI M NATI ON, | MPLEMENTATI ON OF THE | NTERNATI ONAL CONVENTI ON ON THE ELI M NATI ON
OF ALL FORMS OF RACI AL DI SCCRI M NATI QN, 1986, U N. DOC. CERD/2, U N SALES NO E.85.XV.2
(1986).

[ FN6] Exanples of its official documentation include FINAL REPORT OF THE ATTORNEY
GENERAL' S COWM SSI ON ON PORNOGRAPHY (1986) (U.S.); PORNOGRAPHY AND PROSTI TUTI ON | N CANADA
REPORT OF THE SPECI AL COVM TTEE ON PORNOGRAPHY AND PROSTI TUTI ON (1985) (Can.); REPORT OF
THE JO NT SELECT COWM TTEE ON VI DEO MATERI AL (1988) (Austl.); SEXUAL OFFENSES AGAI NST

CH LDREN: REPORT OF THE COWM TTEE ON SEXUAL OFFENCES AGAI NST CHI LDREN AND YQUTHS ch. 55
(1984) (Can.). For further analysis, see Diana E. H Russell, Pornography and Rape: A
Causal Moddel, 9 POL. PSYCHOL. 41 (1988) (denobnstrating that pornography causes rape by
undermi ning inhibitions to raping and facilitating its social acceptance).

[FN7] For citations fromwhich this description is drawn, see CATHARI NE A. MACKI NNON,
TOMRD A FEM NI ST THEORY OF THE STATE 276 n.2 (1989).
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[ FN8] For sources, see Catharine A MacKinnon, Reflections on Sex Equality Under Law, 100
Yale L.J. 1281, 1298 n.83, 1301 n. 100 (1991).

[ FNO] See MACKI NNON, supra note 7, at 17.

[ FN10] Andrea Dworkin and | discuss these issues, and those in the paragraphs foll ow ng,
in these terns in ANDREA DWORKI N & CATHARI NE A. MACKI NNON, PORNOGRAPHY AND ClI VIL RI GHTS:
A NEW DAY FOR WOMEN S EQUALI TY 25-26 (1988).

[FN11] See @ oria Cowan et al., Dom nance and Inequality in X-Rated Vi deocassettes, 12
PSYCHOL. WOMEN Q 299, 306-07 (1988) (finding that pornography contains abuse and viol ence
that is directed primarily agai nst wonen); Park E. Dietz & Alan E. Sears, Pornography and
obscenity Sold in Adult Bookstores: A Survey of 5132 Books, Mgazines, and Filnms in Four
American Cities, 21 U MCH J.L. REF. 7, 38-43 (1987-88) (docunenting viol ence, bondage,
sado- masochi sm and gender differences in pornography); Neil M Ml anmuth & Barry Spinner,
A Longi tudi nal Content Analysis of Sexual Violence in the Best Selling Erotic Magazi nes,
16 J. SEX RES. 226, 226-27 (1980) (docunenting increases in violent sex in pornography).

[FN12] Al of the follow ng accounts are contained in Public Hearings on Ordinances to Add
Por nography as Di scrim nation Agai nst Wmen, M nneapolis City Council, Governnent
Qperations Conmittee (Dec. 12 and 13, 1983) (on file with author). Andrea Dworkin and I

di scuss this in these terns at DWORKIN & MACKI NNON, supra note 10, at 32-35.

[ FN13] See M CHAEL J. MCMANUS, | NTRODUCTI ON TO FI NAL REPORT OF ATTORNEY GENERAL' S
COVWM SSI ON ON PORNOGRAPHY xvi -xviii (1986) (discussing consensus anong researchers).

[ FN14] See James V.P. Check & Ted H Guloien, Reported Proclivity for Coercive Sex

Fol | owi ng Repeated Exposure to Sexual |y Viol ent Pornography, Nonviol ent Dehunani zi ng

Por nogr aphy and Erotica, in PORNOGRAPHY: RESEARCH ADVANCES AND POLI CY CONSI DERATI ONS 159,
171, 177 (Dol f Zzillmann & Jenni ngs Bryant eds., 1989); Edward Donnerstein, Pornography:
Its Effect on Violence Agai nst Winen, in PORNOGRAPHY AND SEXUAL AGGRESSI ON 53, 78-79 (Neil
M Mal anuth & Edward Donnerstein eds., 1984); Edward Donnerstein & Leonard Berkowitz,
VictimReactions in Aggressive Erotic Filns as a Factor in Viol ence Against Wnen, 41 J.
PERSONALI TY & SOC. PSYCHOL. 710, 720-23 (1981); Neil M Malamuth, Predictors of
Naturalistic Sexual Aggression, 50 J. PERSONALITY & SOC. PSYCHOL. 953, 960 (1986); Neil M
Mal amut h, Factors Associated with Rape as Predictors of Laboratory Aggression Agai nst
Wonen, 45 J. PERSONALITY & SOC. PSYCHOL. 432, 440-41 (1983); Neil M Ml anuth & Janmes V.P.
Check, The Effects of Aggressive Pornography on Beliefs in Rape Myths: | ndividual
Differences, 19 J. RES. PERSONALITY 299, 313-14 (1985); Neil M Ml anuth & Janes V.P.
Check, The Effects of Mass Medi a Exposure on Acceptance of Viol ence Agai nst Wnen: A
Field Experinent, 15 J. RES. PERSONALI TY 436, 442-43 (1981).

[ FN15] Daniel Linz et al., The Effects of Multiple Exposures to Filnmed Viol ence Against
Worren, 34 J. COW , Sunmer 1984, at 130, 142 (1984) (docunenting that nen exposed to
filmed viol ence agai nst wonen judged a rape victimto be less injured than did the control
group); see also Neil M Ml amuth & Janes V.P. Check, Penile Tumescene and Percept ual
Responses to Rape as a Function of the Victim s Perceived Reactions, 10 J. APPLI ED SOC.
PSYCHOL. 528, 542-43 (1980) (docunenting that exposure to rape depictions affected future
reactions to rape).

[ FN16] Most of the researchers define sexual violence as requiring the appearance of the
use of physical force. Pornography researchers commonly define the termto include rape
when the materials expressly present sex they call rape, or when the wonen in the
materials are shown to resist the sexual acts. See Janmes V.P. Check & Neil M Mal anuth,
Por nogr aphy and Sexual Aggression: A Social Learning Theory Analysis, 9 COWM Y.B. 181,
189 (1986). The problemis that not all force is physical and that nany wonmen are coerced
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of f st age.

[ FN17] Check & Mal anuth, supra note 16; Russell, supra note 6; Dolf Zillmnn & Jennings
Bryant, Effects of Prolonged Consunption of Pornography on Fanmily Values, 9 J. FAM | SSUES
518 (1988); Dolf Zzillmann & Jennings Bryant, Effects of Massive Exposure to Pornography,

i n PORNOGRAPHY AND SEXUAL AGGRESSI QN, supra note 14, at 115, 130-31; Dolf Zillnmann & Janes
B. Weaver, Pornography and Men's Sexual Callousness Toward Winen, in PORNOGRAPHY: RESEARCH
ADVANCES AND POLI CY CONSI DERATI ONS, supra note 14, at 95; Janes G Buchman, Effects of
Nonvi ol ent Adult Erotica on Sexual Child Abuse Attitudes, Paper Presented at a Meeting of

t he American Psychol ogi cal Association (Aug. 1990) (Boston, Mass.) (on file with author).

[ FN18] The effect on wonen of consunption of pornography is just beginning to be studied
systematically. The best work to date is Charlene Y. Senn, The |npact of Pornography in
Worren' s Lives (1991) (unpublished Ph.D. dissertation, York University) (on file with
author). Prior useful studies include Charlene Y. Senn and H. Lorrai ne Radtke, Wnen's
Eval uati ons of and Affective Reactions to M nstream Vi ol ent Pornography, Nonviol ent

Por nogr aphy, and Erotica, 5 VIOLENCE AND VI CTI M5 143 (1990); Carol L. Krafka, Sexually
Explicit, Sexually Violent, and Violent Media: Effects of Miltiple Naturalistic Exposures
and Debriefing on Fenale Viewers (1985) (unpublished Ph.D. dissertation, University of

W sconsin (Madison)) (on file with author); Charlene Y. Senn, Wnen's Reactions to Violent
Por nogr aphy, Nonvi ol ent Por nography and Erotica (1985) (unpublished Master's thesis,
University of Calgary) (on file with author); Charlene Y. Senn and H Lorrai ne Radtke, A
Conpari son of Wnen's Reactions to Violent Pornography, Nonviol ent Pornography, and
Erotica, Paper Presented at the Annual Convention of the Canadi an Psychol ogi ca

Associ ation (1986) (Toronto, Can.) (on file with author).

[ FN19] The Model Ordi nance defines "pornography" as
the graphic sexually explicit subordi nation of wonen through pictures and/ or words

that also includes one or nmore of the following: a. wonen are presented dehumani zed as
sexual objects, things or cormodities; or b. wonen are presented as sexual objects who
enjoy humiliation or pain; or c. wonen are presented as sexual objects experiencing sexua
pl easure in rape, incest, or other sexual assault; or d. wonen are presented as sexua
objects tied up or cut up or nutilated or bruised or physically hurt; or e. wonen are
presented in postures or positions of sexual submi ssion, servility, or display; or f.
worren' s body parts-including but not Iimted to vagi nas, breasts, or buttocks-are
exhi bi ted such that wonen are reduced to those parts; or g. wonen are presented being
penetrated by objects or aninmals; or h. wonmen are presented in scenarios of degradation
hum liation, injury, torture, shown as filthy or inferior, bleeding, bruised or hurt in a
context that makes these conditions sexual
The use of "men, children, or transsexuals in the place of wonen" in this definition is
al so pornography. Mdel Ordinance, reprinted in DWORKIN & MACKI NNON, supra note 10, at
138- 39.

The Canbridge ordi nance contained a very sinilar definition. Bill to Arend 8§ E, ch. 25,
"Human Ri ghts" of City of Canbridge, Mass., reprinted in DAMORKIN & MACKI NNON, supra note
10, at 134.

[ FN20] Mbdel Ordinance, supra note 19. In the Indianapolis ordinance, by contrast, the
scenarios were linmted so that only victinms of coercion or assault could sue for materials
that did not show violence. |Indianapolis and Marion County, Ind., Code ch. 16, §
16-3(g)(8) (1984). In the Bellingham version of the ordi nance, defamation through

por nogr aphy was al so included as a cause of action. Dworkin & MacKi nnon, supra note 10.

[FN21] It may be that nuch of the pleasure of dominance enjoyed in racial defamation is

al so sex, but considerably nore evidence and anal ysis would be required to sustain such an
ar gument .
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[FN22] 376 U.S. 254 (1964).

[ FN23] But cf. Doe v. University of Mch., 721 F. Supp. 852, 868 (E.D. Mch. 1989)

(hol ding that the University of M chigan's policy against discrimnatory harassnment of
students was invalid because it covered "verbal conduct” protected as speech under the
First Anmendnent).

[ FN24] Davis v. Passman, 442 U.S. 228, 230 (1971).

[ FN25] Pal ner v. Thonpson, 403 U.S. 217 (1971) (holding that the closure by the city of
Jackson, M ssissippi, of public swinmng pools fornerly available to "whites only" did not
viol ate Equal Protection C ause of the Fourteenth Amendnent because both Bl acks and whites
wer e deni ed access); Jones v. Alfred H Mwyer Co., 392 U S 409 (1968) (prohibiting
discrimnatory sale or rental of property to "whites only"); Blowv. North Carolina, 379
U S 684 (1965) (holding that restaurant serving "whites only" violated Cvil Rights Act
of 1964); Watson v. Menphis, 373 U S. 526 (1963) (holding that city's operation of |arge
percentage of publicly owned recreational facilities for "whites only" due to delays in

i mpl ementi ng desegregation violated the Fourteenth Anendnent); see al so Hazel wood Sch
Dist. v. United States, 433 U S. 299, 302-05 (1977) (stating that, in enploynent

di scrimnation claimagainst school district, plaintiffs alleged that district's newspaper
advertisenent for teacher applicants specified "white only"); Pierson v. Ray, 386 U S.

547, 558 (1967) (holding that Black and white clergynmen did not consent to their arrest by
peaceful ly entering the "White Only" designated waiting area of bus termnal).

[ FN26] Pittsburgh Press Co. v. Pittsburgh Conmin on Hunan Rel ations, 413 U S. 376, 391
(1973) (holding that sex segregated job advertisenents violate human rights |aws and are
not protected under the First Anendnent).

[ FN27] Morgan v. Hertz Corp., 542 F. Supp. 123, 128 (WD. Tenn. 1981) (issuing injunction
i n sexual harassment case agai nst maki ng such statenents), aff'd, 725 F.2d 1070 (6th Cir.
1984).

[FN28] In Al exander v. Yale University, 459 F. Supp. 1, 3-4 (D. Conn. 1977), aff'd, 631
F.2d 178 (2d Cir. 1980), "Plaintiff Panmela Price asserts that she received a poor grade

not due to any 'fair evaluation of her academi c work', but as a consequence of her
rejecting a professor’'s outright proposition 'to give her a grade of "A" ... in exchange
for her conpliance with his sexual demands."' Allegations that the university |acked a
gri evance procedure for sexual harassment conplaints were found to state a cause of action
for sex discrimnation under Title I X

[ FN29] Price Waterhouse v. Hopkins, 490 U. S. 228, 235 (1989) (quoting statenents as
evi dence of sex-discrimnatory stereotyping in pronotion eval uation).

[ FN30] Meritor Sav. Bank v. Vinson, 477 U S. 57, 65 (1986) (holding that unwel cone verba
conduct of a sexual nature constitutes sexual harassment creating a hostile working
envi ronmnent)

[ FN31] Not until very recently was this possibility even raised. See Inre R A V., 464
N. W2d 507, 511 (M nn. 1991) (uphol ding conviction for burning cross under city ordinance
whi ch prohibits bias-notivated disorderly conduct on the ground that the ordinance could
be interpreted to prohibit only expressive conduct which falls outside of First Anendnent
protection), cert. granted sub nom RA V. v. St. Paul, 59 U S L W 3823 (US. June 10,
1991) (No. 90-7675); see also State v. MIller, 398 S. E. 2d 547, 551-52 (Ga. 1990) (hol ding
that wearing a Klan Hood is not protected expression).

[FN32] See United States v. Lee, 935 F.2d 952, 956 (8th Cir. 1991) (concluding that the
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act of crossburning is an overt act of intimdation which, because of its historica
context, is often considered a precursor to violence, and thus invades the victins
privacy interests). |In our amicus curiae brief for the National Black Wrnen's Health
Project in RA V. v. St. Paul, Burke Marshall and | nake this argunment, offering an

equal ity defense for a M nnesota statute prohibiting cross burning. Brief for the

Nati onal Bl ack Wnen's Health Project, RA V. v. St. Paul, 59 U S L W 3823 (US. June 10,
1991) (No. 90- 7675) (on file with author).

[ FN33] Convergence is inplicit in the design of international instruments for the
regul ati on of racist speech, which casts group defamation as a practice of discrimnnation
I nternational Convention on the Elimnation of Al Forms of Racial Discrimnation, supra
note 5, and the extensive national legislation that parallels this Convention. See, e.g.
1988 E.D. L. A. 114, leg. 23.592 (Arg.); Act of July 1, 1972, No. 72-546 (anending C. PEN
art. 24, 1 5) (Fr.); Laws of Cctober 13, 1975, art. 654 (ratifying Convention), Gazz. Uff.
art. 337, Dec. 23, 1975, Parte |, 1976 Lex, p. 6, Law No. 654 art. 3(b) (ltaly).

[ FN34] See Brown v. Board of Educ., 347 U S. 483, 494 (1954) ("To separate them from
others of sinmlar age and qualifications solely because of their race generates a feeling
of inferiority as to their status in the comunity that may affect their hearts and minds
in away unlikely to ever be undone."). Brown thus did not decide that these children
were of fended by segregation, and that the harm was therefore subjective, and hence

irrel evant or nonexistent. Rather, it decided that the children were harnmed by it in
their feelings and sel f-concept, hence in their ability to learn. See also Charles R
Lawence IIl, If He Hollers Let H m Go: Regul ati ng Raci st Speech on Canpus, 1990 DUKE L. J.
431, 438-40 (arguing that Brown nay be read as regulating the content of racist speech).

[FN35] See, e.g., RS.C, ch. G46, 8§ 319(3)(a) (1985) (Can.) (providing under the
Canadi an Criminal Code that no one who wilfully pronbtes hatred agai nst any identifiable
group shall be convicted "if he establishes that the statements comuni cated were true").

[ FN36] Whet her the onus should be on the speaker to prove truth or on the victimto prove
falsity, or whether truth is not relevant, is subject to various |legal treatnents
wor | dwi de. The Bel gi an penal code, for exanple, punishes statenent of a nmalicious fact
which injures a person's honor or exposes themto contenpt w thout producing |egal proof.
Les Codes Larcier § 443, Code Penal Edition 1985 (Belg.).

[FN37] See, e.g., Ill. Rev. Stat. ch. 38, 1 471 (1949) (repealed 1961) (statute litigated
in Beauharnais v. Illinois, 343 U S. 250, 251 (1952), which outlawed publications which
expose "the citizens of any race, color, creed or religion to contenpt"); R S.C., ch

C- 46, 8§ 319(1) (1985) (Can.) (proscribing public comruni cation which incites hatred

agai nst an identifiable group).

[ FN38] The nost illum nating discussion of the subject | have read is Patrick Law or
Group Defamation: Submissions to the Attorney General of Ontario (Mar. 1984) (on file
wi th author).

[FN39] | recognize that sone discussions of animal rights and defenses of sado-masochi sm
woul d question this exanple, or use it to nake other points.

[ FNAO] See, e.g., RS.C, ch. CG46, § 319(2) (1985) (Can.) (creating under the Canadi an
Crimnal Code an offense for the wilful pronotion or incitenent of hatred against an
identifiable group through statenents other than in private conversation); 8§ 130-31 StGB
(1987) (Ger.).

[FNA1] In the United States, violations of the Equal Protection Cl ause and disparate
treatment violations of Title VII must be intentional to be discrimnatory. Personne
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Admir v. Feeney, 442 U S. 256, 274 (1979); International Bhd. of Teansters v. United
States, 431 U. S. 324, 335-36 (1977); Washington v. Davis, 426 U.S. 229, 238-41 (1976).

But di sparate inpact violations of Title VII need not be intentional. Giggs v. Duke
Power, 401 U.S. 424, 431 (1971). Under international |aw, dissem nation of ideas based on
raci al superiority and racial hatred is prohibited "despite lack of intention to conmt an
of fense and irrespective of the consequences of the dissem nation, whether they be grave
or insignificant." PCSITIVE MEASURES, supra note 5, { 83.

[ FNA2] The Wonen's Legal Education and Action Fund (LEAF), with ny participation, nmade the
argunent outlined in the foll owi ng paragraphs of the text in defense of the
constitutionality of the hate propaganda provision of the Crimnal Code of Canada under

whi ch the defendant had been convicted in R v. Keegstra, [1991] 2 WWR (Suprene Court)
1, 6 (Can.). In response to the argunent that crimnalizing hatenongering violated the
defendant's constitutionally protected freedom of expression, LEAF argued that the

provi sions were protected under the constitutional equality provisions. Al though found to
be violations of the freedom of expression, the provisions were upheld by the Suprene
Court of Canada as justified in a free and denocratic society largely on an equality
rational e.

[ FNA3] The Suprene Court in Beauharnais v. Illinois sawthis clearly, upholding Illinois's
libel statute outlaw ng publications which denigrate a class of citizens by virtue of
their race or religion: "[A] man's job and his educational opportunities and the dignity
accorded him may depend as much on the reputation of the racial and religious group to
which he willy-nilly belongs, as on his own nerits." Beauharnais v. Illinois, 343 U S.
250, 263 (1952).

[FNA4] See THEY DON' T ALL WEAR SHEETS: A CHRONOLOGY OF RACI ST AND FAR RI GHT

VI OLENCE- 1980-86 (C. Lutz conmp. 1987) (conmpiling data on incidents of racial, religious,
and honmophobi c viol ence); Richard Del gado, Wrds That Wund: A Tort Action for Racial
Insults, Epithets, and Nane-Calling, 17 HARV. C R -C L. L. REV. 133, 143-49 (1982)

(di scussing the enmotional and psychol ogi cal harns of racial insults); Mri ©Mtsuda, Public
Response to Raci st Speech: Considering the Victims Story, 87 MCH L. REV. 2320, 2335-41
(1989) (detailing negative effects of racist hate messages).

[ FNA5] For exanple, as defined in the Canadian Crininal Code, RS.C., ch. C 46, §
318(2)(a)-(b) (1985) (Can.).

[ FNA6] O course, to succeed, this approach requires that constitutional equality mandates
be interpreted properly. For an exanple of a standard conducive to protecting group libe
| aws, see the equality approach under the Canadian Charter of Rights and Freedons in
Andrews v. The Law Society, [1989] 1 S.C.R 143, 171 (interpreting the purpose of § 15(1)
of the Charter as ensuring equality in the fornulation and application of the |aw,

i ncluding pronoting a society in which all of its menbers are recognized at | aw as equal ly
deserving of concern, respect, and consideration), as applied in Keegstra, 2 WWR. 1.

[ FNA7] See Keegstra, 2 WWR at 50 (quoting LEAF' s factumto this effect).

[ FNA8] This generally describes the respective tests in the United States and Canada. In
the United States, the two steps are collapsed into one: does the provision violate
freedom of expression? See, e.g., Beauharnais, 343 U S at 266-67. In Canada, whether
freedom of expression is violated is one step; whether it can be justified as a limt on
expression in a free and denocratic society is determ ned separately. See, e.g.
Keegstra, 2 WWR 1; Irwin Toy Ltd. v. Quebec [1989] 1 S.C.R 927, 991-1001; R v. OCakes,
[1986] 1 S.C. R 103, 139.

CGermany al so provides an instructive conparison. See Eric Stein, History Against Free
Speech: Gernman Law i n European and American Perspective, in VERFASSUNGSRECHT UND
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VOLKERRECHT: GEDACHTNI SSCHRI FT FUR W LHELM KARL GECK, W LFRI ED FI EDLER UND GEORG RESS
855-56 (Hrsg.) (Carl Heymanns Verlag K. G) (1989).

[FNA9] Gertz v. Robert Welch, Inc., 418 U. S. 323, 339 (1974) ("Under the First Amendnent
there is no such thing as a false idea.").

[FN50] Cf. International Convention on the Elimnation of All Forns of Racial
Di scrimnation, supra note 5 (requiring state parties to crinminalize "all dissem nation of
i deas based on racial superiority or hatred").

[FN51] This seens to be what is at stake in the discussion about canpus hate speech codes,
nost of which, in essence, extend sexual harassnent prohibitions to racial and ethnic
slurs and insults, and sonme to sexual orientation as well. Some of the literature in this
area includes Kent Greenawalt, Insults and Epithets: Are They Protected Speech?, 42
RUTGERS L. REV. 287 (1990) (considering |egal clains against those who engage in harnfu
speech); Rodney Snolla, Rethinking First Amendnent Assunptions About Racist and Sexi st
Speech, 47 WASH. & LEE L. REV. 171 (1990) (advocating narrowy drawn restrictions on
raci st and sexi st speech); and especially the insightful Lawence, supra note 34. | do
not think that the discrimnation rationale on which sexual harassment |aw is based, and

t he sexual nature of the harassment which makes it so act-like, can be so sinmply
transposed into the racial and ethnic defamation context. It is equally clear, however,
that what is harassnent in the gender context does not suddenly beconme pure idea in the
raci al context and that an equality theory can support such codes when properly drawn.

[ FN52] See Norwood v. Harrison, 413 U.S. 455, 470 (1973) ("Invidious private
discrimnation may be characterized as a form of exercising freedom of association
protected by the First Amendnent, but it has never been accorded affirnmative
constitutional protection.").

[ FN53] Anerican Booksellers Ass'n v. Hudnut, 771 F.2d 323 (7th Cr. 1985), aff'd nem, 475
U S. 1001 (1986).

[ FN54] Hudnut, 771 F.2d at 328-29.

[FN55]. 1d. at 329.

[ FN56] Id.

[FN57] 1d. at 328.

[FN58] In Hudnut, the court held that the ordi nance prohibiting pornography, defined as
"[ s] peech that 'subordinates' woren," "establishes an 'approved' view of wonen," and was
t hereby "thought control."™ 1d. 1In so holding, the court m ssed that "subordinates"” is a

verb, an act, not a thought about an act.

[ FN59] For a discussion of "the inseparability of the idea and the practice of racism"™
see Lawence, supra note 34, at 443-44.

[ FN6O] Andrea Dworkin and | discuss this exanple in these terns in our book, see supra
note 10, at 60-61.

[ FN61] See, e.g., JAMES R MCGOVERN, ANATOMY OF A LYNCHI NG 84 (1982) (stating that
"di sappointed | ate-comers were willing to pay fifty cents for a photograph” of C aude
Neal 's | ynching).

[ FN62] MORRI S DEES, A SEASON FOR JUSTI CE, phot ograph reproduced at page facing 181 (1991).
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[ FN63] 16 PENTHOUSE 118 (Dec. 1984).

[ FN64] Hudnut, 771 F.2d at 329. On February 27, 1992, the Suprene Court of Canada
explicitly held to the contrary in Butler v. The Queen, No. 22191, 86 D.L.R 4th - (1992),
adopti ng LEAF' s argunent that pornography damages social equality. The court rul ed

unani nously that pornography's harmto wonen justifies its crimnal prohibition as
obscenity. The court recogni zed the substantial body of opinion holding that pornography
"results in harm particularly to wonen and therefore to society as a whole," in

concl uding that harmto wonen violated comunity standards. |In addition to applying to
violent materials, the court's opinion found that "degradi ng and dehumani zi ng" materials
can be prohibited because they "place wonen (and sonetinmes nen) in positions of
subordination, servile subm ssion or humliation. They run against the principles of
equality and dignity of all hunman beings." Slip op. at 25 (Sopinka, J., mgjority
opi ni on) .

[ FN65] See New York v. Ferber, 458 U. S. 747, 758 (1982) (holding that child pornography's
harm out wei ghs its value as expression, if any).

[ FN66] David Riesman, in Denocracy and Defamation: Control of Goup Libel, 42 COLUM L.
REV. 727 (1942), explains how German courts espoused a general doctrine that only an
i ndi vi dual could be defamed, thereby protecting favored groups. 1d. at 765-66. Ri esman
recounts the use of defammtion and mani pul ati on of the | aw agai nst defanmation as a najor
weapon in the Nazi rise to power, naking it possible systematically to defane Jews in a
way calculated to lower their public esteemand to lure theminto ruinous |awsuits. 1d.
at 728-29. Also inportant, nenbers of the governnent were exenpt from |l ega
responsibility for defamation. See also David R esman, Denocracy and Defamation: Fair
Garme and Fair Comment |1, 42 COLUM L. REV. 1282, 1310-11 (1942) (arguing that American
courts of the period failed to use the | aw of defamation to "protect those weaker groups
and weaker critics who cannot rely on wealth or power over public opinion as their
saf eqguard").

The Hudnut court equates the role of Nazi propaganda in the Nazi rise to power with the
rol e of pornography in the status of wonen as an argument for protecting pornography.
Hudnut, 771 F.2d at 329.
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