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Fiji: Ban on sodomy declared uncon-

stitutional

THE COURT'’S DECISION LEADS TO HOMOPHOBIC REACTIONS FROM THE CHURCH AND AN INTENSE PUBLIC DEBATE

ON HOMOSEXUALITY

How did your organisation get involved in this case?

Interights has been working in the the Fiji Islands since
2002. We have held a number of training sessions on inter-
national and comparative human rights law for lawyers and
judges in the Fiji Islands, with a focus on equality and non-
discrimination law. We have also advised local lawyers on
international human rights arguments that can be used in
their domestic cases. | first met Carlos in August 2003,
when Interights staff were in Fiji to train High Court judges
on international equality and non-discrimination standards.
We were impressed by his commitment and energy in the
face of immense marginalization and isolation of LGBT
issues in the region. The following year, we invited Carlos to
a lawyers’ training with a view to connecting him to a lawyer
prepared to challenge the criminalization of gay sex. The
workshop considered the way in which laws themselves can
discriminate against minority groups, and specifically con-
sidered the example of prohibitions on gay sex. We high-
lighted the way in which this issue had been dealt with in
South Africa and in other jurisdictions, and encouraged
lawyers to replicate such a challenge in Fiji. Lawyers came
forward who were prepared to assist Carlos, and we began
planning a constitutional challenge, based on the inconsis-
tency of the Penal Code with the equality guarantees in the
Fiji Bill of Rights. We were still researching this challenge,
when Mr McCoskar and Mr Nandan were arrested and con-
victed. The case obviously brought forward our plans, and
highlighted the impact of the prohibition on gay men’s lives.
Carlos put me in touch with McCoskar and Nandan’s lawyer,
Natasha Khan and we provided her with detailed advice on
the international and comparative human rights arguments
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that might be used in the case, much of which was ultimate-
ly picked up in the judgment.

What was the nature of your advice to the applicant’s
lawyer?

Interights specializes in providing advice to lawyers bringing
human rights cases to domestic courts, and to regional and
international bodies, on the international and comparative
standards and jurisprudence that can be argued before
courts. In the case of the criminalization of gay sex, there is
a growing body of jurisprudence internationally on the way
in which such criminalization violates the equal rights, pri-
vacy and dignity of homosexuals. We were keen that this
international context and human rights perspective be put to
the High Court of Fiji. Quite unusually among common law
countries, the Fijian Constitution requires that the Fiji Bill of
Rights be interpreted in light of “public international law”
and so it was necessary for Judge Winter to call on this body
of international standards in deciding the case. The judg-
ment calls very heavily on international standards and the
way in which courts in other parts of the world have dealt
with these issues.

What do you consider to be the significance of the case?
The case is important on a number of levels. First, it is sig-
nificant for the two men involved, and for homosexuals in
the Fiji Islands who are now legally entitled to express their
sexuality. Obviously, the political and social context in Fiji
means that the battle has only just begun for equal rights for
homosexuals, but the judgment sets down a significant legal
marker for policy makers. Continues page 17 >
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From page 14 > It is important to guard both against political
backlash — in terms of attacks on the Bill of Rights and role of
the judiciary — and the personal backlash against the brave
people like Carlos who advocate equal rights for LGBT people
in Fiji. Second, the case is significant in that it sets a valuable
international precedent that the criminalization of gay sex vio-

Can prescribing a respect for Fijian cultural
values be interpreted as supporting a taboo
on gay sex?

Well, last week, the High Court said no. As a result, both Mr
McCosker and Mr Nandan walked free, and can now not be
prosecuted for the crime, even if the case were to go all the way
to the country’s Supreme Court. And that now appears very
likely, with the government vowing to protect the sodomy laws
at all costs, even if it has to change the constitution. | think that
everyone that has lived in Fiji (...) knows that homosexuality
exists in the Fijian community as it does in other communities

in Fiji. The debate over what is and isn't culturally acceptable is =N We
an important one. It lies at the heart of the constitutional argu- are rather horrified at the level of hatred
ments which were presented during the McCosker High Court that these Churc_hes h_ave for the homo-
case. And it raises fundamental questions about the values sexual community. It is OUtra_geou_s’ly
enshrined in the country’s Bill of Rights. Samson Verma, a unspeakable. To add to our disbelief, the
Fijian activist now living in France who got asylum last year Honourable Prime Minister is fully sup-

telling the French Court he would be persecuted if he were portlng these statements.
forced back to Fiji. From an interview by James Panichi on
www.abc.net.au

lates fundamental human rights. Both the legal principles
expressed in the judgment, and much of the language adopt-
ed, will provide a useful precedent for lawyers challenging
similar prohibitions in other parts of the world. The social
context in Fiji is very similar to other countries in which gay
sex remains criminalized —there is a very strong anti-gay reli-
gious movement and homophobia is common place. The way
in which the High Court upheld the fundamental rights of gay
men in this context will be instructive to lawyers and judges
elsewhere. We are hopeful that this success can be replicat-
ed in the many other jurisdictions that criminalize gay sex and
hope to support similar challenges in the future. We are very
keen to assist lawyers and activists working on these issues.

Carlos Perera, ILGA representative for the region and
activist at the Sexual Minorities Project.
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