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Poverty and Agricultural Growth 
 
Among the countries of the world, the largest numbers of the poor reside in India.  
Estimates of poverty show that three hundred and fifty million people out of India’s 
population of over one billion live below the poverty line.  Traditional analysis of poverty 
relates a reduction of poverty to economic growth.  Agriculture being the most dominant 
sector of the Indian economy, agricultural advancement had been linked, and not without 
justification, to a reduction in levels of poverty.  The incidence of poverty dropped from 
approximately 55% in the early years of the decade of the 1970s to about 35% towards the 
end of the 1980s.  This reduction was achieved with a strong growth in agriculture.  The 
Green Revolution was the chief contributory reason for agricultural growth in the 1970s.  
Agricultural growth however declined in the decade of the 1990s, with a corresponding 
decline in the rate of reduction of poverty.  Though economic reforms took over gradually in 
the 1990s, there was no significant dent in rural poverty for the agricultural sector was left 
largely untouched by those reforms.  
 
 The decline in poverty during the last decade of the twentieth century did not reflect a 
uniform pattern in all states.  There has been wide recognition of the fact that states in India 
which achieved consistent trends in the reduction of poverty were the seven states of Kerala, 
Andhra Pradesh, Karnataka, Tamil Nadu, Gujarat, Maharashtra and West Bengal.  The 
agricultural growth model of the 1970s and 1980s having ceased to furnish an instrument for 
accelerated rates of poverty reduction, there has been growing concern about what needs to 
be done.  Countries in South East Asia on the other hand achieved spectacular reductions in 
poverty and in some, despite recent economic crises, levels of poverty were significantly 
lower.  
 
Development of Human Resources and Institutional Growth 
 
There is now a significant level of acceptance among policy makers and economists that 
investment in social sectors holds the key to prosperity.  Human capital has held the key to 
the development of the seven states where poverty levels have declined despite the falling off 
of rates of growth in agriculture. Kerala embarked upon a policy of universal education.  
States that have achieved high rates of literacy, particularly for women, are, not surprisingly, 
those that have shown significant trends in the reduction of poverty.  Reductions in rates of 
fertility and of infant mortality are statistical indicators of those states in the Union which 
continue to achieve an alleviation of poverty.  
 
There is a real tendency to ignore, in the debate on market mechanisms, the importance of 
relating development to the evolution of human resources. In a country of over a billion, 
people constitute the most valuable resource. Unfortunately, that is a resource which tends to 
be ignored. The right to human development holds the key to prosperity.  The current 
discourse in economic theory must consider the key issue as the enhancement of social 
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or human capital.  The nation’s development can then be seen as a function of the 

investment in the social sectors.  Education, public health, the empowerment of women, 
Scheduled Castes and Tribes and the devolution of power to local self-governing institutions 
are components of that approach. Empowerment postulates the creation of opportunity. Of 
equal importance in the building up of social capital is the building up of strong institutions 
within the nation.   
 
Strengthening Judicial Institutions: Participatory Procedures and the Role of the 
Judge 
 
Hitherto, little emphasis has been placed on the role of judicial institutions and on the need 
to incorporate norms of efficiency in the administration of justice to the poor. Strong judicial 
institutions are a key ingredient in the development of the social sector. Judicial procedures, 
which by their formality have a tendency to exclude and alienate, have to be substantially 
revamped to promote the participatory role of the poor. Participation of the poor in valuable 
decisions, which affect their lives, is essential in order to promote a sense of integration. The 
problems of the poor demand a reorientation of institutional mechanisms in the dispensation 
of justice. The evolution of substantive law, including the growth of public law, 
constitutional doctrine and human rights principles is undoubtedly an important component  
of that process.  In the contemporary context, however, development of substantive law is 
but one of the facets in ensuring justice to the poor. Of equal, and in many respects of 
greater, importance is the necessity of focussing upon the barriers which in practical terms 
prevent access to justice. A judicial system which seeks to have a tangible impact upon 
poverty must design flexible solutions in which the role of the judge must be regarded as 
much as a facilitator of solutions, as an arbiter of disputes. The role of the judge does not 
end with the enunciation of Constitutional principle. Courts are involved in ensuring the 
implementation of judicial verdicts.  Courts are hence an integral part of the process of 
growth and development. Norms of managerial efficiency, infrastructural change and 
information based applications, which have hitherto been applied to other sectors of the 
economy and to other walks of social life must be applied to judicial institutions.  Courts 
must, in other words be an intrinsic part of the process of development, if justice to the poor 
is to mean effective access to justice, expeditious access to justice and justice of a certain 
quality in designing just social outcomes. 
 
Poverty and Gender 
 
Women constitute a disproportionatel y large part of the poor strata of society.  Deprived of 
human rights from conception, a female embryo, has more often than not, an unequal 
chance of survival at birth. A female embryo is deprived of the fundamental human right to 
be born.  Coercive abortions of female foetuses is the very first act of discrimination that 
deprives the girl child of the right to be alive at the inception of her existence.  Survival at 
that stage is a stroke of good fortune.  Once born, the girl child will face a consistent pattern 
of insidious discrimination that begins in the home.  Deprived of elementary nutrition, which 
is provided to the male child, the girl child is denied access to education.  If sent to school, 
she becomes the first victim of a poor family’s need for a helping hand to complete domestic 
chores.  A girl child is considered a burden, only to be married at an early age.  She has little 
or no choice in her selection of partners and bears the burden of raising a large family at an 
early age.  Malnutrition, la ck of access to medical facilities and the near absence of sanitation 
and hygiene continue to take a significant toll of large segments of the female population.  
Cervical cancer and other ailments that afflict women continue to be large killers.  In the 
urban areas, women who enter the workplace continue to face grave discrimination.  
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Employers continue to regard a woman who is married as a liability for it is presumed that 

the demands of the family will interfere with her work.  There is a disparity in wage scales 
and even labour unions are known to have a male bias. Women contribute a 
disproportionately smaller proportion of earned income than their representation in the work 
force would justify.   The consistent pattern of social suppression which a woman faces since 
conception prejudices and in most cases is destructive of her ability to access justice.  A 
woman who complains of injustice must oftentimes stand alone and be prepared to be a 
martyr in her cause if she seeks justice. Women victims of offences such as rape suffer an 
ignominy in Court far worse than the offence itself. In defence of the need to ensure a fair 
trial to the accused, the legal system will allow an endless cross examination of the woman 
victim on the horrific details of the incident. The character of the woman is impeached and 
her integrity systematically destroyed by a system of administering justice, which she scarcely 
perceives.  Once in the Court, lack of resources means, more often than not, that there is an 
unequal access to legal resources, and to expert legal advice. Laws of inheritance mean little 
because society considers that the bond of a woman with her parental home breaks with her 
marriage. 
 
Gender sensitization of all those involved in the administration of justice towards the 
problems of women is the foremost processual requirement in ensuring gender justice to the 
poor. Those associated with the administration of justice, particularly members of the legal 
profession, have to reflect a keen awareness that a woman before the Court is most likely the 
victim and not the perpetrator, deserted and not the deserter and that for a few women who 
have the courage to move the Courts, the large multitude has been chilled into silence. 
 
The Adversarial System of Justice 
 
We follow what was a hundred years ago and continues to be essentially today an adversarial 
system for the dispensation of justice.  The fundamental assumption which such a system of 
justice is founded upon is that the truth will emerge in a contest between adversaries.  A 
judge is expected to demonstrate virtues of detachment and patience and allow the unfolding 
of conflicting viewpoints that will enable him to chisel out a just outcome.  The judge is 
expected not to enter the arena of conflict between the parties.  Metaphorically and perhaps 
literally as well, he stands aloof as he sits on a pedestal.  The basic underlying assumption in 
order that such a system works effectively is that there is real equality, real as opposed to a 
purely formal equality, between tho se who represent adversaries.  That fundamental 
assumption is belied in conflicts involving the poor.  In conflicts involving the deprivation of 
human rights to the poor, the adversarial system of justice is unable to deliver expeditious 
and just outcomes because of the inability of the poor to gain access to qualified and expert 
legal advice. Legal aid does not necessarily produce equal legal representation.  The burden 
on the judge is compounded in conflicts between the poor when there is an ironic all 
pervading equality, an equality involving the lack of legal resources on either side.  These 
contrasts are brought into sharp focus in the criminal justice system.  Here there is a widely 
entertained public perception that affluent offenders of the law can alone gain access to 
‘expert’ legal advice that can draw out the failures or deficiencies of investigation and 
prosecutorial presentation. The corresponding burden, which this places upon the judge, is 
significant.   
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The Role of Lawyers 
 
Confronted with a backlog of cases that lie dormant for decades, the first hurdle the judge 
must cross is to persuade the lawyer to argue his case.  Lawyers who appear for indigent 
clients are often times ill equipped.  The instinct of a lawyer when a case is called out for 
hearing is to devise means not to argue the case: either the reply filed by the other side was 
served late or the lawyer has not been able to seek instructions.  In a number of cases, which 
come up before the Court, the judge is informed that the lawyer has had no time to prepare 
the case.  Lack of adequate legal education in its true sense, beyond formal legal education, 
lack of resources to possess even a working library, lack of adequate facilities of 
transportation – these are real problems which confront all but the most well to do of 
lawyers.   Lawyers who appear for the poor are more often than not poor themselves, at least 
relatively speaking in the social hierarchy of the legal profession.  A large number consists of 
young migrant lawyers who have been educated in the interior, often in remote areas, where 
facilities for education are barely existent and a walk to a nearby primary school may be of 
several kilometers.  Many of them set up practice in large metropolitan areas due to a want of 
adequate and meaningful economic opportunities in the villages and towns.  Some years ago, 
when I was still at the Bar, there was in the Court on a particular day a young Government 
advocate who was woefully unprepared when the matter was called out for hearing.  The 
judges were therefore justified in taking him to task. Sometime later, I learnt from  this young 
lawyer that he spent four hours each way to commute to work every day in crowded 
suburban trains, which left little time to prepare. Lawyers who appear for the poor often face 
unsurmountable obstacles, which are liable to deflect the course of justice. 
 
The Burden of Arrears 
 
The burdens of a system which is clogged with millions of legal cases that remain to be 
attended affect the time that a judge can spend on a case.  The contemporary judge is seized 
with the task of ‘wiping out the backlog’.  Wiping out the backlog, however cannot follow 
the path of wiping out justice itself. Often times, a judge must attend to a hundred cases or 
more in a working day of five hours. This means that the judge must dispose of about twenty 
cases in the hour and even if no more than twelve of those cases are actually argued before 
the Court, that leaves the judge five minutes time to hear a case and dictate a short 
judgement .  The public and the media criticise the Courts for the short working hours, little 
realising the burden on understaffed Courts where judges spend at least as much time after 
Court working on judgments and on the next day’s cases as was spent in Court.   
 
Arrears of cases are a problem having serious ramifications for the dispensation of justice to 
the poor.  Delay in the delivery of justice destroys lives, expectations and hopes.  In a recent 
assignment of judicial work, I heard matters involving the acquisition of land for irrigation 
projects in the Vidarbha region of the State of Maharashtra when large numbers of small and 
marginal farmers had been deprived of lands nearly thirty years ago.  Where large segments 
of the population are displaced on account of public projects conceived in the wider societal 
interest, the legitimacy of the system depends upon the ability of the justice delivery system 
to provide expeditious justice.  Norms for the payment of compensation in land acquisition 
cases are often pegged at artificially low levels by the State and it is the Courts that intervene 
to ensure that justice is done.  If justice is done at the end of two decades or more, the lack 
of access to effective and expeditious justice only contributes to these displaced persons 
enhancing the already large number of migrants to urban areas.  Joining the ranks of the 
urban poor, these migrants have become the most populous segment of large 
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metropolitan areas like Mumbai – a segment which resides in slums, deprived of primary 

health care, sanitation, hygiene, nutrition and education. 
 
Individualisation of Justice 
 
Individualisation of justice has over a century or more of the evolution of the judicial system 
been regarded as the hallmark of justice delivery.  The individual is the focal point of justice 
and it is to the individual – to each individual -- that justice has to be done.  Individualised 
justice however postulates the ability of the individual to access justice and the ability of the 
justice delivery system to attend to the problems of each individual expeditiously.  The first 
of those postulates is belied as a result of the fact that poverty, illiteracy and social 
discrimination interpose often insuperable barriers to accessing justice. But more 
importantly, the attention to detail and commitment of time which a system of individualised 
justice demands are the very reasons that deprive the justice delivery system of its ability to 
deliver expeditious justice to the poor.  The problems of the poor are reasons for resultant 
individual injustice.  Those problems, however, can be dealt with effectively if they are 
treated as endemic or systemic problems.  A case by case approach in problems involving the 
poorest strata of society is fraught with grave limitations because it is here that inequalities of 
resources bar equalised access to the system of justice delivery.  An individualised case–based 
approach is the hallmark of the common law tradition.  That approach does commend itself 
as being based on the commitment of a system founded on the rule of law to achieve the 
guarantees of individual freedom and ordered liberty.  The Indian experience of judicial 
institutions, when they attempt to tackle the problems of the poor, however suggests that a 
case by case approach has obvious limitations in securing expedition in the decision of cases.  
A justice delivery model based on a case approach tends to lose sight of the systemic issues 
involved in problems  which confront the poor.  These issues are systemic because they cut  
across individual cases and involve problems common to whole classes of persons who may 
well be regarded as consumers of justice.  Issues which confront the legal system when 
dealing with the poor, are more often than not symptomatic of the problems that confront 
the class or sub classification.  The danger of dealing with these issues as individual issues is 
to dilute the importance of an organised and an ordered response to an issue, which is 
anything but individual or localised.  Treating problems which confront the poor as 
problems to be dealt with in deciding individual cases has tended also to result in a loss of 
focus upon Courts as institutions: institutions whose response to societal problems in terms 
of investigation, determination and enforcement has to be strengthened.  
 
Factoring in Courts as Instruments of Development 
 
Traditionally, the problems of economic development have been addressed as problems of 
economic policy and involving the role of the state in implementing economic policy.  The 
role of institutions has been emphasised in addressing structural problems that confront 
economic growth and development.  Unfortunately, there has been little attention to the role 
of Courts as institutions that would foster growth and development.    The theory of ‘checks 
and balances’ regards Courts as instruments of moderation, institutions which restrain the 
over zealous exercise of power by the State.  The Indian experience of fostering economic 
growth and development, however, suggests the real need to strengthen judicial institutions 
as institutions, which will achieve egalitarian justice within a steady growth economic model.  
Courts will continue to be regarded in the large part as institutions where individuals who 
have litigative issues against other individuals or the state move for redressing grievances or 
as institutions which check an abuse of legislative and executive power.  However, in the 
contemporary context, apart from this traditional role, the efficiency of Courts 
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must be regarded as a critical ingredient in the alleviation of the problems of the poor.  

Economic and social justice to the poor has never been achieved in any society except with 
successful judicial mechanisms. 
 
The Enforcement of Socio -Economic Rights 
 
The development of Co nstitutional law and of human rights doctrine in the last two decades,  
and a little more,  has been witness to a remarkable breaking down of the dichotomy 
between civil and political rights on the one hand and economic rights on the other.   
Enforceability has ceased to be a distinguishing feature of these two sets of rights.  
Democracy without egalitarian justice does not provide an environment for the universal 
exercise of civil and political rights.  Similarly, socio -economic justice must be informed by a 
significant  degree of accountability and responsiveness failing which public welfare schemes 
degenerate into a selective and iniquitous distribution of patronage.  At the level of 
Constitutional theory, the de facto enforcement of socio -economic rights has been ensured 
by interpreting constitutional guarantees as embodying guarantees of human dignity. If 
human dignity is regarded as an inseparable part of the human personality, the interpretation 
of any constitutional guarantee must focus upon civil rig hts and economic justice as intrinsic 
elements of the human right to development.  Thus construed, the content of human rights 
secured to the poor does not depend upon the instruments of economic policy adopted as a 
means of growth and development.  Economists on the right may criticise the paternalistic 
approach inherent in welfare doles.  On the other hand, those who question the ability of the 
market economy to protect those at the margin of existence may well enquire whether the 
trickle down of benefits is too ephemeral to constitute a concerted effort at alleviating 
poverty.  Either of these approaches should make no difference to the content of human 
rights discourse or to the implementation of guarantees in the administration of justice.  For, 
if dignity and development are the core of any constitutional guarantee, the right to demand 
the enforcement of these two norms must be universal, whatever be the discourse on 
economic policy. The protection of human dignity and the fulfillment of the right to human 
development can be achieved only upon a coexistence of conditions which promote civil and 
political freedom as they do to the achievement of egalitarian justice. 
 
At a purely doctrinal level, the incorporation of the constitutional guarantees to socio-
economic justice into guarantees that were originally construed to be guarantees of political 
freedom is one of the most significant developments in ensuring justice to the poor.  Reading 
the right to education, the right to public health, the right against environmental degradation, 
the right to housing and the right to livelihood into enforceable constitutional guarantees is 
an important development in substantive constitutional law.  Problems, however, arise when 
concrete issues confront the Courts as to  the extent to which these rights can be enforced 
either in a class action or otherwise.   
 
Confronted with constitutional challenges to the validity of welfare legislation, Courts have 
increasingly turned to the Directive Principles for sustaining the validity of legislation.  
Empowerment of women and the upliftment of Scheduled Castes and Scheduled Tribes are 
legitimately regarded as necessary constitutional goals justifying special measures of 
protection.  The discourse on empowerment has extended to areas as diverse as inheritance 
rights for women, affirmative action programmes for the backward classes, legislative 
measures to alleviate agricultural indebtedness, promoting the welfare of child workers and 
laying down principles of sustainable development in relation to environmental protection.  
Conceptually, areas of constitutional challenge to legislative and executive action designed to 
protect the poor pose fewer doctrinal challenges.  Laws banning the alienation of 
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lands belonging to the Scheduled Castes and Scheduled Tribes can for instance be sustained 

by reading into the guarantee of equal protection in the constitutional objectives embodied in 
the Directive Principles as norms of reasonableness.  State action aimed at uplifting the poor 
can be upheld against a challenge of discriminatory treatment.  
 
The real challenge for constitutional principle is in areas where there is no legislation and 
executive policy is silent.  The question that would arise in such cases is whether a particular 
socio-economic right founded in the development of the poor would warrant a direction by 
the Courts that specific action be taken in implementation of the right.  These are areas 
which lie far beyond traditional notions of judicial intervention.  Courts functioning within 
the framework of a written Constitution are accustomed to test the validity of state action 
and policies which implement socio -economic rights.  Legislation which seeks to attain a 
socio-economic right recognised by the Directive Principles can be presumed to be 
reasonable.  What courts are not quite accustomed to dealing with are claims in assertion of a 
socio-economic right which would warrant positive action by the State.  The constitutional 
discourse turns into thorny areas such as whether socio -economic rights are in general 
absolute; in the alternative whether a particular socio- economic right is absolute; if it is not, 
the limitations on the right of a citizen to demand action by the State and the delineation of 
priorities amongst a set of socio-economic rights.  Once socio -economic rights are rendered 
enforceable courts will necessarily have to confront these issues, difficult though they may 
appear and despite the fact that to some they may lie in areas of pure policy.  If the infusion 
of constitutional guarantees with a socio -economic dimension is to become more than a 
hortatory principle, courts will have to address these issues.  Hard decisions will have to be 
taken on the extent to which the rights to development in certain critical areas involving 
human dignity are absolute.  In other areas, the court may be well inclined to take the view 
that limitations on the financial capacity of the State may restrict the right of the individual to 
demand positive implementation.  
 
Overseeing the Implementation of Socio Economic Rights 
 
A significant problem that arises before the Courts in pursuing the realisation of socio-
economic rights is the extent to which Courts should be involved in a post-formulation 
implementation. In traditional areas of judicial intervention, constitutional Courts could 
typically confine themselves to one-time determinations as to the validity of law or of 
executive action.  On the other hand, in areas which relate to judicial pronouncements on 
socio-economic rights, the jud gment of the Court represents not the culmination but a 
beginning, though a much desirable beginning, of the process.  A judicial pronouncement 
defining legal principles does not conclude the role of the Court, and Courts are drawn into 
the process of implementation.  In some areas, the process of implementing the verdict may 
consist in laying down time schedules and programmes for fulfillment by the State.  
 
In certain areas, the State may be required to operate a programme or policy with reference 
to organised economic interests in the private sector, such as for instance pharmaceutical 
manufacturers who produce life saving drugs which have to be brought within the means of 
the HIV positive populace.  In other cases, the state may be subject to a direction by the 
Court to adopt policies that protect the poor in a particular village or District against the 
effects of specific environmental hazards which contaminate the water supply.  There may be 
a situation where a primary school has not been set up, or if set up, has no infrastructure in 
remote tribal areas of the State.  In a large metropolitan area, as did happen in Mumbai in the 
recent past, slum dwellers who have encroached for decades in close proximity to railway 
tracks, posing grave dangers to urban commuters, have to be resettled.  In such 
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cases, the Court cannot rest content with a one-time direction, such as for the removal of 

encroachment.  Urban encroachment involves a unique interplay of poverty and politics and 
the Court in its constitutional role has to oversee (i) the formulation of policy for the 
resettlement of the poor,  (ii) their resettlement in places where they can meaningfully earn 
their livelihood,  (iii) the prescription of qualifying standards for determining who among a 
large class of applicants should be resettled, (iv) the removal of those who do not qualify for 
resettlement,  (v) the time period within which alternative accommodation should be 
constructed,  (vi)  the phases within which resettlement  should take place,  (vi)  who  should 
bear the cost of resettlement and  if a portion of it is to be funded by those who are to be 
rehabilitated, the terms on which and the sources from which finance should be availed of  
(vii)  the provision of basic amenities including water and electricity at the places of 
resettlement  (viii)  delays in the implementation process and  (ix)  if private builders are to 
be selected for completing the work, the nature of the concessions that are being extended.  
In the resettlement of slum dwellers from the railway tracks in Mumbai, the Court was 
moved not in a class action for the poor but by a private citizen who asserted that incidents 
of stone throwing and violence in encroachments situated close to the railway lines 
threatened the safety of suburban commuters.  The suburban railways constitute the lifeline 
of the economy of Mumbai and the issue before the Court evoked intense emotions and 
claims on the one hand of suburban commuters – the hundreds and thousands of ordinary 
men and women who commute to work, who are by no means affluent, and the claims of 
slum dwellers truly on the margin of existence, with a claim that they ought not to be 
removed from places they occupied for decades without a humane alternative.  The case 
required an intricate balancing of interests.  The action for eviction involved the laying down 
of priorities such as the resettlement first of those residing closest to the rail tracks 
(sometimes at a distance of 3 feet or less).  A significant role in the process has been assigned  
to a non-governmental organisation for overseeing the process of implementation. 
 
The approach of the Court in matters such as these, involving the human dimensions of 
poverty, tests, as it were, the ability of the justice delivery system to ensure that human rights’ 
jurisprudence makes a difference in reality.  Nobody today questions the principle that 
housing is an integral part of the right to life.  But for the common man the doctrine makes a 
difference only if he has a house.  The typical slum dweller is a migrant who has traveled to 
Mumbai due to conditions of extreme poverty and oppression and lack of economic 
opportunity in the villages.  Constitutional principle makes a difference to his life if it relieves 
him of the burden of the nexus between slumlords, politicians, police and municipal officials 
which must be combatted on a daily basis, only to live in the most inhuman of conditions.  
These issues cut across a cross section of societal problems.  The right to public health can 
have no practical content if primary health centres have neither qualified personnel nor 
medicines.  The right to education continues to be as illusory as before its recognition as a 
formal constitutional guarantee in the face of schools without teachers and instructional 
material.  The problem is essentially one of implementation.  At the least, the effectiveness of 
the justice delivery system depends upon its ability to develop flexible procedures, which will 
reach out to the poor with expedition and commitment.  More significantly, the legitimacy of 
the system depends upon its ability to make an actual difference to the quality of life of the 
poor. 
 
 
A Participatory Role for the Poor in Administering Justice 
 
Questions of legitimacy raise important concerns about the participatory role of the poor in 
the administration of justice.  The law speaks a language and administers procedure that is 
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alien to the common person.  The participatory role of the citizen is diluted in patterns of 

dispute resolution founded upon adversarial methods.  The burden upon the Courts only 
increases by the day as human rights issues with which Courts deal involve complex social 
problems of a multi religious, multi lingual and multi-cultural society.  Part of the reason for 
the increasing docket before the judicial system is because of the expectation of society that 
Courts are what they must turn to, for completing tasks left unfulfilled by the State.  The 
extremely heavy burden on the contemporary judge saps her effectiveness in devoting 
adequate time and attention to each one of the complex problems that arise before the 
Court. Yet, areas of implementation in cases involving socio –economic rights are those in 
which Court directed supervision and overseeing is needed the most.  
 
The State is the chief litigator in our law Courts and the implementation of socio-economic 
entitlements runs into a maze of bureaucratic lethargy, financial constraints and often, a plain 
lack of will.  Traditional methods of enforcement such as the use of the power to punish for 
contempt cannot necessarily be deployed in all situations as a means to effective 
implementation.  The effective use of judicial power to ensure the due fulfillment of judicial 
decisions depends upon adequate fact finding.  Parties who have moved the Court are often 
not equal to the task and there is, generally speaking, an element of doubt about the 
presentation of facts by an authority of the State against whom directions have been issued. 
 
The participatory role of citizens in the administration of justice can be enhanced by the 
assistance rendered to the Court by non-governmental organisations.  In large areas of 
ameliorating the problems of the poor, NGOs have developed a considerable degree of 
expertise and knowledge.  Knowledge and information management are critical ingredients in 
the efficient discharge of institutional functions and by their very nature and constitution, 
Courts are no exception to this.  There is hence a significant need for enhancing the 
participatory role of independent groups of citizens and institutions, including NGOs in the 
system of administering justice.  Besides ensuring transparency in the performance of actions 
required to implement judicial decisions, that would make available to the Court data 
reflective of the effectiveness of implementation.  Courts will have to institute and evolve 
flexible procedures for enabling them to respond with immediacy and to monitor the process 
of fulfilling judicial directions. Drawing the assistance of such groups of citizens will facilitate 
a greater sense of integration of the citizen with the Court. Enhancing the participatory role 
of the citizen brings about confidence in the administration of justice. For the poor, it 
overcomes a sense of alienation and exclusion in vital decisions that affect their lives.  
 
The Court as Conciliator 
 
Court facilitated conciliation is again an area where an institutional commitment by the 
judiciary will focus upon achieving practical solutions.  In many cases that come up before 
the Courts involving the poor, the essence of justice is the taking of practical steps that 
ameliorate specific conditions.  This applies not only to class actions where complex issues 
involving the rehabilitation of large bodies of the poor are involved, but also in the typical 
single person disputes which arise before the Court. A workman whose services were 
terminated a couple of decades earlier is most likely still waiting in the ranks for a day in 
Court.  A farmer, a marginal one, whose lands were acquired in the 1980s may still be waiting 
for a determination whether the comparative sale instances that his lawyer relies upon in a 
first appeal would warrant an enhancement of compensation.  There are instances where 
payment of even compensation on account of no fault liability has not been made years after 
a motor vehicle accident.  These are issues in which, far more important than determining 
legal solutions, is the need for expeditious and practical solutions.  A worker whose services 
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were terminated for misconduct can be persuaded by the Judge presiding in Court to accept 

compensation today rather than wait for an uncertain prospect of reinstatement in the distant 
future.  
 
Conciliation by the Court in matters involving the poor has significant social and institutional 
benefits. Conciliation shifts focus from formal legal doctrines and precepts to the need in the 
ultimate analysis to have just, practicable and expeditious solutions. For the poor, justice as a 
principle is of relevance if it solves problems, furnishes concrete answers, and affords relief 
in practical terms. Conciliation by the Court provides a welcome flexibility of approach in 
which parties are persuaded to accept a line of solutions which is in their best interests. The 
Judge as a Conciliator plays a subtle though significant role of facilitating parties to arrive at 
solutions that are in their interest. Conciliated solutions are perceived as not being imposed 
by the Court but regarded as solutions accepted by the parties as desirable. For the poor, 
conciliation enhances their participatory role in the administration of justice. The sense of 
belonging to the system and of integration within it is considerably enhanced. The benefits of 
participatory justice are enormous because they bridge the gap between the dispensers of 
justice and those for whom justice is meant. Besides these benefits, judicial intervention in 
matters relating to socio-economic rights is known to require a considerable association of 
the Court in the implementation process. The Judge has to prod the Executive into action, 
awaken dormant sensitivities and galvanise bureaucratic organization. Time schedules have to 
be set for implementing policies on the ground. Difficulties which arise in implementation 
have to be ironed out. Conciliation provides an efficacious approach. The prestige of the 
court and the sense of authority which the court wields can judiciously be utilized to reign in 
lackadaisical authorities particularly of the state. Conciliated outcomes have pronounced 
benefits at the institutional level. Cases conciliated are cases resolved and reduce the burden 
of arrears. Judicial time can then truly be employed in formulating legal principles in cases 
where this is truly required.  
 
Recourse to conciliatory mechanisms has hitherto been a sporadic, one time activity. Judicial 
institutions must now incorporate conciliation as a permanent feature in the administration 
of justice. Institutionalised conciliation has to be a regular feature of justice delivery. Training 
of Judges and lawyers in conciliation techniques is necessary. Conciliation has elements of an 
art and of a science. Those who conciliate have to be trained in the art of persuasion and in 
the science of how individuals and organizations, including the intransigent amongst them, 
can be induced to design, accept and implement solutions in their   interest. 
 
Institutional development, particularly within the Judiciary, has to be an integral component 
of any approach towards realizing human rights to the poor. Knowledge and information 
based applications must inform the approach of the Courts. Judicial institutions must audit 
their functions in finding answers to difficult issues. Institutional efficiency is the expectation 
of society which demands in all walks of social life accountability and responsiveness from 
decision makers. Above all, for courts, developing participatory mechanisms while 
administering justice will enhance their own sense of legitimacy as it will facilitate a 
devolution of benefits to the poor. 


