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FOREWORD

In June 1999, the Election Commission of India published two volumes of
Landmark Judgements on Election Law. Some of these are of the Higher
Judiciary, and many of the Election Commission itself. These volumes have
been welcomed by all those engaged in election disputes and their resolutions,
across the country. Copies have also been given to and welcomed in Pakistan,
Nepal, Bangladesh and Sri Lanka. We are now bringing out the third volume
of such important judgements. I am very happy to compliment the Judicial
Division of the Election Commission for this historic work, which, for decades
to come, will be beneficial to our electoral process, and give valuable material
even to the Election Commissions in our neighbouring countries.

(Dr. M.S. GILL)

New Delhi
21st July, 2000
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SUPREME COURT OF INDIA
Writ Petitions (Civil) No. 2,4,6 and 37 of 1995

Ram Deo Bhandari and Others, etc.
Vs.

Election Commission of India and Others, etc.

SUMMARY OF THE CASE

Rule 28 of the Registration of the Electors Rules, 1960, provides that
the Election Commission may, with a view to preventing impersonation of
electors and facilitating their identification at the time of poll, direct the
issue of photo identity cards to electors in any constituency or part thereof.
Further, Rules 35(3) and 37(2)(b) of the Conduct of Elections Rules, 1961
provide for the compulsory production of these identity cards by the electors
at the time of poll in the constituencies where these cards have been issued.

The proposal to issue photo identity cards to electors had been engaging
the attention of the Commission and the Government of India for a number
of years since 1970. On 28th August, 1993, the Election Commission issued
a notification in terms of the aforesaid Rule 28 of the Registration of Electors
Rules, 1960 that photo identity cards shall be issued to electors in all
Parliamentary and Assembly Constituencies in India, except the
Parliamentary Constituencies in the State of Jammu and Kashmir. The
Election Commission set the deadline of 31st December, 1994 for the
completion of the work in all the aforesaid constituencies, and further
indicated that no elections would be held in the States in which the work of
issue of identity cards was not completed by the stipulated date. The
Commission, by its circulars dated 15th December, 1993, and 28th December,
1993, also issued detailed guidelines for the execution of the above work by
the State Governments and the electoral authorities. The above decision of
the Election Commission and the modalities prescribed by the Commission
in regard to the completion of the work were challenged before the Calcutta
High Court and Kerala High Court. Whereas the Kerala High Court upheld
the decision and directions of the Election Commission and dismissed the
writ petition filed by a private individual, the Calcutta High Court admitted
the writ petition filed by the State of West Bengal and stayed the operation
of the Commission’s impugned notification and directions. Thereupon, the
Election Commission moved the Supreme Court seeking a vacation of the
stay order of the Calcutta High Court and also the transfer of the writ
petition, and also the transfer of the appeal pending before the Kerala High
Court against the High Court’s orders dismissing the writ petition.



Rao Deo Bhandari and Others, etc. Vs. Election Commission of India and Others, etc.

The Supreme Court, by an interim order dated 12.4.1994, vacated the
stay order of the Calcutta High Court, and allowed the transfer of the pending
writ petition and the writ appeal before the Calcutta and Kerala High Courts
to it for disposal. The Supreme Court further directed by an order dated
1.8.1994,that if any other writ petition was filed relating to the issue of
identity cards in any other High Courts, the same shall also be transferred
to the Supreme Court for disposal.

While the matters continued to pend before the Supreme Court, the
Election Commission issued a Press Note on 8th December, 1994, making
the issue of identity cards to all eligible electors in the States of Bihar,
Orissa, etc., as a precondition for the holding of polls in those States, where
general elections were due in early 1995 for constituting their new Legislative
Assemblies. Thereupon, the present writ petitions were filed before the
Supreme Court by the State of Orissa and some political parties of Bihar,
guestioning the validity of the Commission’s decision not to hold the elections
in those States if the identity cards were not issued. The Supreme Court
heard the matter on 17th January, 1995 and made a detailed order (see
Appendix) recording, inter-alia, the issues involved as well as the stand of
the Election Commission in relation thereto. The Commission stated before
the Supreme Court on the aforesaid date that it would not withhold the
elections to the State Assemblies on the ground that identity cards had not
been supplied to all electors.

Thereafter, the work relating to issue of photo identity cards has been
progressing in all States and Union Territories and the outstanding
differences between the Commission and the Governments have been settled
by mutual discussion and consultation. All the States and Union Territories
have realised the imperative need for identity cards and have been extending
their cooperation in the matter to the satisfaction of the Commission. More
than Rupees One Thousand Crores have already been spent, both by the
Central and State Governments, for the issue of these cards.

At the time of the general election to the Haryana Legislative Assembly
in February, 2000, the Election Commission reviewed the progress of issue
of identity cards in that State and observed that more than 85 % of electors
in the State had been supplied with identity cards. The Commission,
therefore, decided to insist upon compulsory production of those cards by
the electors at the time of poll. Where any electors were not able to produce
their identity cards for any reason, an alternative list of documents was
specified by the Commission any one of which could be produced by those
electors for their identification at the time of poll. Similar procedure was
followed by the Commission in several by-elections held in May, 2000. The
Commission placed these developments before the Supreme Court, by way
of an affidavit on 25th July, 2000, and also produced a statement showing
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the progress of the issue of identity cards in all States as on 30th June,
2000.

Taking note of the stand taken by the Commission in its aforesaid
affidavit dated 25th July, 2000, the present writ petitions and all connected
matters were considered by the Supreme Court as having become
infructuous. None of the respondent to these petitions also had any objection
in this behalf. Accordingly, the Supreme Court disposed of all the pending
cases as having become infructuous, by its order 17th August, 2000.

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Transfer Petition (Civil/Crl.) No.(s) 151-152 of 1994

Election Commission of India & Others Petitioner(s)
Vs.
State of West Bengal & Others etc. etc. Respondent(s)

Date: 12.4.1994.

This / these petition(s) was / were called on for hearing today.

CORAM :

Hon’ble the Chief Justice

Hon’ble Mr. Justice G.N. Ray

For the petitioner(s) : Mr.. S. Muralidhar, Advocate

For the respondent(s)

ORDER
Upon motion the matter is taken on board. Heard learned counsel.
Issue notice.

Interim stay of further proceedings before the Division Bench of the
High Court of Calcutta and High Court of Kerala.

Sd/- Sd/-
(Dinesh Kumar) (S.R. Thite)
Court Master Court Master



SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION
Transfer Petition (C) Nos. 151-52 of 1994

Election Commission of India and Others Petitioners
Vs.
State of West Bengal and Others etc. Respondents
ORDER

These transfer petitions under Article 139A of the Constitution of India
have been filed by the Election Commission of India seeking transfer of two
petitions, one filed in Calcutta High Court and other in the Kerala High
Court as they raise similar questions of law which are of substantial
importance.

On 29th August, 1993 the Election Commission issued a notification
requiring every State to supply identity cards to the voters. In furtherance
of this notification, instructions were issued in December, 1993 to various
State Governments to proceed with the work of preparing and supplying
identity cards by 30th November, 1994. This was challenged by the State of
West Bengal by way of Writ Petition No. 251 of 1994 and a learned Single
Judge, by a detailed reasoned order, stayed the operation of orders and
notification issued by the Election Commission. The order was subsequently
not aside by this Court. But the writ petition is pending for final adjudication.
In the meantime, a learned Single Judge of the Kerala High Court dismissed
the writ petition upholding the validity of the notification and the orders.
Against the order of the learned Single Judge an appeal is pending in the
High Court.

We have heard the learned counsel for petitioners and the petitioner of
the Writ Appeal in Kerala High Court who is an advocate and appeared in
person. We have heard the learned counsel for the State of West Bengal as
well.

The submission of the respondent in the Kerala appeal that the two
petitions do not raise similar issues does not appear to be correct. Validity
of the notification and orders issued by the Election Commission are issues
which arise for consideration in both the petitions. They raise substantial
guestions of law as well.
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Considering the nature of dispute which is substantially the same and
in order to ensure uniformity, it appears just and proper to withdraw both
the petitions pending in Calcutta and Kerala High Courts for disposal by
this court. It is also made clear that any such petition, if filed in any other
High Court, shall after entertaining the same transfer it to this Court.

The transfer petitions are accordingly allowed and the Writ Petition
No. 251 of 1994 (State of West Bengal Vs. Election Commission of India and
Others) and Writ Appeal No. 379 of 1994 (J. William John etc. Vs. The Chief
Election Commissioner and Others) pending before the High Courts of
Calcutta and Kerala respectively are transferred to this Court for hearing
and disposal.

Sd/-
........................................... J.
(R.M. Sahai)

Sd/-
........................................... J.
(S. Mohan)

New Delhi
1st August, 1994
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ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) NO. 2 OF 1995

Ram Deo Bhandari and Others
Vs.

Election Commission of India and Others

WITH
TRANSFERRED CASE NO. 13 OF 1994

J. William John and Gandeevan
Vs.
The Chief Election Commissioner and Others

WITH
CIVIL APPEAL NO. 6106 OF 1994

Shri T.N. Seshan
Vs.
State of West Bengal and Others

WITH
WRIT PETITION (CIVIL) NO. 4 OF 1995

Gautam Sagar Rana and Others
Vs.
Election Commission of India and Others

WITH
WRIT PETITION (CIVIL) NO. 6 OF 1995

State of Orissa
Vs.
Election Commission of India and Others

Petitioners

Respondents

Petitioners

Respondents

Appellant

Respondents

Petitioners

Respondents

Petitioner

Respondents
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WITH
TRANSFERRED CASE NO. 14 OF 1994

Arjun Petitioner
Vs.
Union of India and Others Respondents

WITH
TRANSFERRED CASE NO. 16 OF 1994

Manmohan Narisinghdasji Maheshwari Petitioner
Vs.
State of Maharashtra Respondent
WITH

WRIT PETITION (CIVIL) NO. 37 OF 1995

Samata Party and Others Petitioners
Vs.
Election Commission of India and Others Respondents
WITH

TRANSFERRED CASE NO. 18 OF 1995

State of West Bengal Petitioner
Vs.
Election Commissioner of India Respondent
ORDER

Article 168 of the Constitution provides that every State shall have a
Legislature and Article 172(1) provides that every Legislative Assembly of
every State, unless sooner dissolved, shall continue for five years from the
date appointed for its first meeting and no longer and the expiration of the
said period of five years shall operate as a dissolution of the Assembly. Under
this Article, the five year term of the Legislative Assemblies of two States,
namely, the States of Bihar and Orissa will expire on March 15, 1995. It is
obvious that on the expiration of the said term of five years on March 15,
1995, the assemblies of the said two States will stand dissolved. To satisfy
the mandate of Article 168, it is necessary that elections should be held in
the aforesaid two States in a manner that the election results are declared
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before March 15, 1995. The latest Press Note issued by the Election
Commission on December 8, 1994 states that the elections in the States of
Bihar and Orissa would be completed before March 10, 1995. Ordinarily no
objection can be raised by either of the States to the schedule of elections
fixed with a view to completing the same before March 15, 1995.

However, in paragraph 06 of the said Press Note it is ordained:

“A poll in any of these States will not be taken
without the supply of electoral identity cards to
all eligible electors. The State Government will
be called upon to furnish a certificate that photo
identity cards have been supplied to all eligible
electors”.

On a plain reading of the said paragraph it is clear that unless ‘all’
eligible electors are supplied electoral identity cards and a certificate to
that effect is not furnished by the concerned State Government, no poll will
be taken in that State. It is, therefore, apprehended by the petitioners of
Writ Petitions Nos. 2 and 6 of 1995 which concern the States of Bihar and
Orissa that since the said two States are not in a position to complete the
requirement of supplying photo identity cards to ‘all’ eligible electors before
the last date fixed for the same, elections may not be taken in the said two
States thereby denying to the electors thereof their constitutional right to
elect a new assembly for their respective States. The petitioners contend
that that would tantamount to the eligible electors of the State being denied
their constitutional and democratic right to elect a new assembly. This
apprehension arises in the background of the following events.

On August 28, 1993, the Election Commission in purported exercise of
powers under Rule 28 of the Registration of Elector Rules, 1960 read with
Section 130(2) of the Representation of People Act, 1950, issued a directive
for the supply of photo identity cards to electors in the assembly as well as
parliamentary constituencies in each State, with a view to preventing
impersonation of electors and facilitating their identification at the polls. It
was also made clear in no uncertain terms that no polling at elections for
which the Election Commission is responsible shall take place after
January 1, 1995 unless ‘all’ eligible electors have been supplied with identity
cards. What features the identity cards shall bear was also indicated with a
caution that ‘there will be no departure from these features in any manner
whatsoever’. This was followed by High Level Meetings at which certain
State Governments, including the representatives of the said two States of

8
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Bihar and Orissa, pointed out certain difficulties in the implementation of
the said directive. The Chief Election Officers of the States were held
responsible for maintaining the schedule for completion of the identity cards
to the electors before deadline fixed by the Election Commission. On May
11, 1994, the Election Commission wrote to the Chief Secretary and Chief
Election Officer, Bihar that there was virtually no progress made towards
issuance of identity cards and added ‘the Commission hereby forewarns you
that the responsibility for any constitutional stalemate that may arise
because of your failure to comply with the instructions of the Commission
..... will rest squarely with you and the State Government’. This was followed
by a letter dated November 6, 1994 drawing the attention of the State of
Bihar that the progress was very unsatisfactory and warned that should
any constitutional crisis arise on account of elections not being held for want
to identity cards, the responsibility will rest squarely on the State
Government. Then by the letter of December 29, 1994, the Election
Commission stated that the notification calling the elections would be issued
only after the receipt of the certificate from officers of the State Government
that all eligible voters had been supplied with photo identity cards. By the
order of November 30, 1994, the Election Commission stated that in no case
will any request for extension of deadline be entertained. This gave rise to
the apprehension that the elections to the legislative assemblies of the States
of Bihar and Orissa will not be held before March 15, 1995, for their failure
to comply with the directive of grant of identity cards.

When the writ petitions filed under Article 32 of the Constitution came
up for admission before us yesterday we heard counsel for the petitioners,
Shri Fali S. Nariman for the State of Orissa in Writ Petition No. 6 of 1995
and Shri Soli J. Sorabjee in Writ Petition No. 2 of 1995 and Shri Bhat for
the State of Bihar as well as counsel for the petitioner in Writ Petitions
Nos. 4 and 37 of 1995 and Shri G. Ramaswamy, counsel for the Election
Commission at some length. We also heard them on the question of grant of
interim relief. During the course of the hearing Shri Soli J. Sorabjee briefly
indicated in writing the points arising for consideration. Shri G. Ramaswamy,
learned senior counsel for the Election Commission stated that since the
State of Orissa had virtually complied with the direction, in that, it had
supplied photo identity cards to almost 86% of voters, the Election
Commission will not enforce its instruction contained in paragraph 06
extracted earlier. In other words Shri Ramaswamy contended that in the
State of Orissa elections will not be held for want of supply of identity cards
to ‘all’ electors eligible to vote and for want of an undertaking/certificate in
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that behalf from the State Government. That should settle the matter insofar
as Orissa is concerned. As far as the State of Bihar is concerned, Shri
Ramaswamy submitted that it was a willful defaulter since it made no serious
effort to comply with its direction for the supply of identity cards. On the
other hand Shri Bhat contended that the Chief Election Commissioner had
failed to appreciate the economic as well as the social conditions in Bihar
and without taking into account the ground realities had tried to press,
nay, coerce the State into submission. At that stage Shri Guptoo, the learned
Advocate General for West Bengal, who was in court, stated that as far as
his State Government is concerned, the Chief Election Commissioner had
gone to the length of saying that failure to implement his order would
tantamount to be a break down of the constitutional machinery in the State
and threatened to inform the President of India accordingly. While there
may be force in the submission that the language used in the correspondence
by the Election Commission is unduly harsh and abrasive, ordinarily not
used in correspondence between high-level functionaries, the fact remains
that the State of Bihar had lagged far behind in implementing the orders of
the Election Commission. Counsel for the State of Bihar stated that his
government was firmly of the opinion that the Election Commission had no
power or authority to hold up or to threaten to hold up the election process
if the identity cards were not issued. This would be a larger question to be
answered at the final hearing.

Shri Ramaswamy in the light of discussion made a statement at the
Bar and followed it up by placing it in writing, which runs thus :

“The Commission has no intention of creating
any constitutional crisis. Since 18 months’ time
has been given for completion of the exercise,
the deadline of 1.1.1995 fixed 18 months ago was
insisted upon.

Since elections to the legislative assembly of the
State of Bihar have been notified, the Election
Commission will not withhold the elections on
the ground that identity cards have not been
supplied to all voters provided the Government
of Bihar gives an undertaking to this court that
it will complete the exercise of issuing identity
cards before 30.9.1995.

10
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This is without prejudice to the contentions of
the parties to the writ petitions.”

Sd/-

(S.K. Mendiratta)
Secretary

Election Commission of India

From the above statement it becomes clear that whatever the Election
Commission may have said in the earlier correspondence and no matter
how forcefully it may have insisted, the Election Commission is mindful of
the consequences that may follow should the two States not be allowed to go
to the polls for their failure to supply identity cards to ‘all’ eligible electors.
It has also assured us that since elections to the legislative assembly of
Bihar have been notified, the Election Commission will not withhold the
elections for want of identity cards. The Election Commission has, however,
desired that the State of Bihar should undertake to complete the entire
exercise before September 30, 1995. Such an undertaking would of course
be without prejudice to the contentions of the parties. Shri Bhat on the
other hand contended that it is the contention of the State Government that
the Election Commission has no power or authority to withhold elections
for failure to issue identity cards and it cannot refuse to permit an elector to
cast his vote for want of such a card and, therefore, there is no question of
the State of Bihar giving any such undertaking and in case he cannot do so
without the express authority of his client. We appreciate his difficulty.

Taking all the above facts and circumstances into consideration we direct
rule nisi to issue in all the four writ petitions and direct counsel to complete
the paper books within four weeks. Printing dispensed with.

We further direct that the Election Commission shall not withhold the
elections to the legislative assemblies of Bihar and Orissa on the ground
that the said Governments had failed to complete the process of issuance of
photo identity cards by the deadline prescribed by it. There will be an interim
stay in the said terms. The Election Commission will, however, be free to
take such other steps as it considers necessary and are permissible to ensure
a fair and free poll.

As regards the grant of undertaking, no such undertaking having been
sought from the State of Orissa, the learned counsel for the State of Bihar
may obtain instructions in that behalf from his client and report within
four weeks.

11
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Let the writ petitions come up with Transferred Cases Nos. 13, 14, 16
and 18 of 1994 and Civil Appeal No. 6106 of 1994 (Shri T.N. Seshan Vs.
State of West Bengal).

Liberty to mention for early hearing.

Since the averments in the Writ Petitions filed subsequent to writ
Petition No. 2 of 1995 are more or less identical we have mainly referred to
the averments in the first petition.

Sd/-

...................................... CJl
Sd/-
........................................... J.
(S.P. Bharucha)

Sd/-
........................................... J.

(K. Jayachandra Reddy)

New Delhi
17th January, 1995

12



SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION
Writ Petitions (C) No. 2 of 1995

Ram Deo Bhandari and Others Petitioners
Vs.
Election Commission of India and Others Respondents

With TC (C) No. 13 / 1994, WP (C) Nos. 4/1995, 6/1995, 37/1995, TC (C) Nos.
14/1994, 16/1994, 18/1995, 1/1996, 8/1997 and 33-34/1995.

ORDER

Mr. K.K. Venugopal, learned counsel for the Election Commission of
India, draws our attention to the affidavit on its behalf dated 25th July,
2000 and, in particular, to paragraph 6 thereof. He reiterates the stand
taken in the affidavit and submits that, in view thereof, these writ petitions
and transferred cases do not survive for consideration.

No other party has any objections in this behalf.

In view of the above statement on behalf of the Election Commission of
India, the writ petitions and transferred cases are disposed of as having
become infructuous.

Sd/-
........................................... J.
(S.P. Bharucha)

Sd/-
........................................... J.
(Y.K. Sabharwal)

Sd/-
........................................... J.

(S.N. Variava)

New Delhi
17th August, 2000
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SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION
Writ Petitions (Civil) No. 2 of 1995

Ram Deo Bhandari and Others Petitioners
Vs.

Election Commission of India and Others Respondents

AFFIDAVIT ON BEHALF OF
ELECTION COMMISSION OF INDIA

I, K.J. Rao, S/o Late Shri K. Byragi, aged about 57 years, Secretary,
Election Commission of India, Nirvachan Sadan, Ashoka Road, New Delhi
do hereby solemnly affirm and state on oath as under :-

1. That I am the Secretary of the Election Commission of India
and am fully conversant with the facts and circumstances and records of
the above case. | am making this affidavit to place on record certain
developments subsequent to the previous hearing of the above matter.

2. The above writ petition challenges the validity of the orders
and directives dated 28.8.1993, 15.12.1993 and other similar orders
culminating in the press note dated 8.12.1994 issued by the Election
Commission of India making the issue of Photo Identity Cards to all eligible
electors in the State of Bihar as a pre-condition to the holding of polls in
that State. The other connected matters in the batch also deal with the
same issue, i.e., the validity of the direction of the Election Commission of
India in relation to Photo Identity Cards.

3. When the above writ petition and the connected matters were
heard by this Hon’ble Court on 17.1.1995, this Hon'ble Court made a detailed
order recording inter alia, the issue involved as well as the stand of the
Election Commission of India in relation thereto. This Hon’ble Court noted
that para 06 of the press note dated 8.12.1994 issued by the Election
Commission of India stated as under :-

“A poll in any of these States will not be taken
without the supply of electoral identity cards to
all the eligible electors. The State Govt. will be
called upon to furnish a certificate that photo
identity cards have been supplied to all eligible
electors”.
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This Hon’ble Court further recorded the statement made on behalf of
the Election Commission of India to the following effect :-

“The Commission has no intention of creating
any constitutional crisis. Since 18 months’ time
has been given for completion of the exercise,
the deadline of 1.1.1995 fixed 18 months ago was
insisted upon.

Since elections to the Legislative Assembly of the
State of Bihar have been notified, the Election
Commission will not withhold the elections on
the ground that identity cards have not been
supplied to all voters provided the Govt. of Bihar
gives an undertaking to this Court that it will
complete the exercise of issuing identity cards
before 30.9.1995.

This is without prejudice to the conditions of the
parties to the Writ Petitions.”

Sd/-

(S.K. Mendiratta)
Secretary

Election Commission of India

4. Subsequent thereto, the work of issue of photo identity cards
has progressed satisfactorily in various States and Union Territories.

A Status Report on the progress of the issue of photo identity cards in
various States and Union Territories as on 30th June, 2000 is annexed
herewith as Annexure-R.1.

From the said Annexure, it may kindly be seen that in several States,
more than 70% of electors have been issued photo identity cards and All
India average is 62.11%.

5. The Election Commission of India submits that all the States
and Union Territories have realized the imperative need of the photo identity
cards and have been extending their cooperation in the matter to the
satisfaction of the Election Commission of India. More than Rupees One
Thousand Crores have already been spent both by the Central and State
Governments for the issue of these photo identity cards.
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6. In the General Elections to the Haryana Legislative Assembly
held in February, 2000 and in several bye-elections to the House of the
People and certain State Legislative Assemblies held subsequently in May,
2000, the Election Commission of India has enforced its directives on
compulsory production of photo identity cards without any difficulty. Where
the States have not been able to complete the exercise of issuing photo
identity cards, the Election Commission of India has given the voters
concerned an alternative list of documents any of which may be produced
by the electors concerned for their identification at the time of poll. Thus,
the holding of elections has not been affected anywhere for want of the photo
identity cards. The Election Commission of India proposes to continue this
practice in future as well, so long as the photo identity cards have not been
issued to all electors.

7. In view of the above developments, it is submitted that the
issues raised in the above writ petition and connected matters may no longer
survive to be adjudicated by this Hon’ble Court.

8. It is prayed that this Affidavit may be taken on record and the
above writ petition and connected matters be disposed of in terms thereof.

Sd/-
DEPONENT

VERIFICATION :-

I, the deponent above named, do hereby verify and declare that the
contents of this affidavit are true and correct to the best of my knowledge;
no part of it is false and nothing material has been concealed therefrom.

Verified at New Delhi on this 25th day of July, 2000.

Sd/-
DEPONENT
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SUPREME COURT OF INDIA

(CIVIL APPELLATE JURISDICTION)
CIVIL APPEAL NOS. 6843-6844 OF 1999
(DECISION DATED 30TH AUGUST, 2000)

Election Commission of India through Secretary ...Appellant
Vs.
Ashok Kumar & Others ...Respondents

Constitution of India - Article 329(b) - scope of - jurisdiction of the High
Court to entertain writ petition under Article 226 after commencement of the
electoral process - circumstances in which the High Court may intervene,
clarified.

SUMMARY OF THE CASE

At the time of the general election to the House of the People held in
September-October, 1999, the Election Commission directed under rule 59A
of the Conduct of Elections Rules, 1961 that the votes in all the parliamentary
constituencies in the State of Kerala, except 12-Ernakulam and 20-
Trivandrum parliamentary constituencies where electronic voting machines
were used, would be counted by mixing the ballot papers of the assembly
segments of those parliamentary constituencies. Two writ petitions were
filed before the Kerala High Court calling in question the above direction of
the Election Commission and praying that the votes of Alappuzha
parliamentary constituency should be counted polling station-wise and not
by mixing the ballot papers of the assembly segments. The Kerala High
Court, by an order dated 4.10.1999, directed the Commission to count the
votes of the said parliamentary constituency polling station-wise. Aggrieved
by the order of the Kerala High Court, the Election Commission filed a
special leave petition before the Supreme Court on 5.10.1999 on the ground
that the High Court could not interfere in the matter because of the bar
contained in Article 329(b) of the Constitution against the interference by
the Courts in electoral matters when the election process is on. The Supreme
Court, by an interim order, dated 5.10.1999, stayed the operation of the
High Court’s order. Thereafter, the Supreme Court has, by its final order
dated 30.8.2000, set aside the order of the Kerala High Court.

The Supreme Court has also further clarified the provisions of Article
329(b) vis-a-vis Article 226 of the Constitution, as follows :
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If an election (the term election being widely interpreted so as to
include all steps and entire proceedings commencing from the date
of notification of election till the date of declaration of result) is to be
called in question and which questioning may have the effect of
interrupting, obstructing or protracting the election proceedings in
any manner, the invoking of judicial remedy has to be postponed till
after the completing of proceedings in elections.

Any decision sought and rendered will not amount to “calling in
guestion an election” if it subserves the progress of the election and
facilitates the completion of the election. Anything done towards
completing or in furtherance of the election proceedings cannot be
described as questioning the election.

Subject to the above, the action taken or orders issued by Election
Commission are open to judicial review on the well-settled parameters
which enable judicial review of decisions of statutory bodies such as
on a case of mala fide or arbitrary exercise of power being made out
or the statutory body being shown to have acted in breach of law.

Without interrupting, obstructing or delaying the progress of the
election proceedings, judicial intervention is available if assistance
of the Court has been sought for merely to correct or smoothen the
progress of the election proceedings, to remove the obstacles therein,
or to preserve a vital piece of evidence if the same would be lost or
destroyed or rendered irretrievable by the time the results are
declared and stage is set for invoking the jurisdiction of the Court.

The Court must be very circumspect and act with caution while
entertaining any election dispute though not hit by the bar of Article
329(b) but brought to it during the pendency of election proceedings.
The Court must guard against any attempt at retarding, interrupting,
protracting or stalling of the election proceedings. Care has to be
taken to see that there is no attempt to utilise the court’s indulgence
by filing a petition outwardly innocuous but essentially a subterfuge
or pretext for achieving an ulterior or hidden end. Needless to say
that in the very nature of the things the Court would act with
reluctance and shall not act except on a clear and strong case for its
intervention having been made out by raising the pleas with
particulars and precision and supporting the same by necessary
material.
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JUDGEMENT
R.C. Lahoti, J.

An interim order passed by the High Court in exercise of its writ
jurisdiction under Article 226 of the Constitution, during the currency of
the process of election, whereby the High Court has stayed the Notification
issued by the Election Commission of India containing direction as to the
manner of counting votes and has made directions of its own on the subject,
has been put in issue by the Election Commission of Indiafiling these appeals
by special leave under Article 136 of the Constitution.

The facts in brief : The 12th Lok Sabha having been dissolved by the
President of India on 26.4.1999, the Election Commission of India announced
the programme for the General Election to constitute the 13th Lok Sabha.
Pursuant thereof, the polling in the State of Kerala took place on 11.9.1999.
The counting of votes was scheduled to take place on 6.10.1999.

In exercise of the powers conferred by Rule 59A of the Conduct of Election
Rules, 1961, the Election Commission of India issued a notification published
in Kerala Gazette Extra-ordinary dt. 1st October, 1999 which reads as under:

“NOTIFICATION

No0.470/99/JUD-II(H.P.) -- WHEREAS, rule 59A
of the Conduct of Elections Rules, 1961 provides
that where the Election Commission apprehends
intimidation and victimisation of electors in any
constituency and it is of the opinion that it is
absolutely necessary that ballot papers taken out
of all ballot boxes used in that constituency
should be mixed before counting, instead of being
counted polling stationwise, it may, by
notification in the Official Gazette, specify such
constituency;

2. AND WHEREAS, on such specification
under the said rule 59A of the Conduct of
Elections Rules, 1961, the ballot papers of the
specified constituency shall be counted by being
mixed instead of being counted polling station-
wise;

3. AND WHEREAS, the Election Commis-
sion has carefully considered the matter and has
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decided that in the light of the prevailing situa-
tion in the State of Kerala, and in the interests
of free and fair election and also for safety and
security of electors and with a view to prevent-
ing intimidation and victimisation of electors in
that State, each of the Parliamentary Constitu-
encies in the State except 11-Ernakulam and 20-
Trivandrum Parliamentary Constituencies, may
be specified under the said rule 59A for the pur-
poses of counting votes at the General Election
to the House of the People, 1999 now in progress;

4. NOW, THEREFORE, the Election
Commission hereby specifies each of the said
Parliamentary Constituencies except 11-
Ernakulam and 20-Trivandrum Parliamentary
Constituencies in the State of Kerala, as the
constituencies to which the provisions of rule 59A
of the Conduct of Elections Rules, 1961 shall
apply for the purposes of counting of votes at
the current General Election to the House of the
People.

BY ORDER

Sd/-

(K.J. RAO)

Secretary, Election Commission of India”.

In Ernakulam and Trivandrum constituencies, electronic voting
machines were employed for polling. In all other constituencies of Kerala,
voting was through ballot papers.

On 4.10.1999, two writ petitions were filed respectively by the
respondents No.l & 2 herein, laying challenge to the validity of the above
notification. In O.P. N0.24444/1999 filed by respondent No.2, who was a
candidate in the election and has been a member of the dissolved Lok Sabha
having also held the office of a Minister in the Cabinet, it was alleged that
large scale booth capturing had taken place in the Lok Sabha election at
Kannur, Alappuzha and Kasaragod constituencies. Similar allegations of
booth capturing were made as to polling stations throughout the State. At
such polling stations, the polling agents of Congress party and their allies
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were not allowed to sit in the polling booths. In 70 booths, polling was above
90%, in 25 booths the percentage of polling was more than 92% and in 5
booths it was 95% and above. The presiding officers and the electoral officers
did not take any action on the complaints made to them and they were
siding with the ruling party (Left Democratic Front or the LDF). At some
places the representatives of the Congress party were ordered to be given
police protection by the Court but no effective police protection was given.
There are other polling booths where the percentage of polling has been
very low, as less as 7.8% in booth No. 21 at Manivara Government School.
No polling was recorded in booth No0.182. In 27 booths, polling was 26%.
Complaints were also made to the Chief Election Commissioner. Under
Section 135A of the Representation of the People Act, 1951, booth capturing
is an offence,

0O.P. N0.24516/1999 was filed by respondent No.l, who contested from
the Alappuzha constituency as an independent candidate, alleging more or
less similar facts as were alleged in O.P. No. 24444/1999.

In both the writ petitions it is alleged that in the matter of counting the
Election Commission of India issued guidelines'on 22nd September, 1999
which directed — "All the ballot boxes of one Polling Station will be
distributed to one table for counting the ballot papers.” There was no change
in the circumstances ever since the date of the above-said guidelines and
yet on 28.9.1999 the Election Commission of India issued the impugned
notification. According to both the writ petitioners, if counting took place in
accordance with the directions issued on 28.9.1999, valuable piece of evidence
would be lost as the allegations as to booth capturing could best be
substantiated if the counting of votes took place polling station wise and not
by mixing of votes from the various booths. An interim relief was sought for
by both the writ petitioners seeking suspension of the notification dated
28.9.1999.

Notice of the writ petition and applications seeking interim relief was
served on the standing counsel for the State Government and the
Government Pleader who represented the Chief Electoral Officer. Paucity
of time and the urgency required for hearing the matter did not allow time
enough for service of notice on the parties individually.

The prayer for the grant of interim relief was opposed by the learned
counsel appearing for the respondents before the High Court by placing
reliance on Article 329(b) of the Constitution. According to the writ petitioners
before the High Court, the normal rule was to count votes boothwise unless
exceptional circumstances were shown to exist whereupon Rule 59A could
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be invoked. According to the learned counsel for the respondents before the
High Court, in Ernakulam and Trivandrum parliamentary constituencies,
polling was done with the aid of voting machines and hence excepting these
two constituencies the Election Commission of India formed an opinion for
invoking Rule 59A which the Election Commission of India was justified,
well within its power to do. In the opinion of the High Court, in view of large
number of allegations of booth capturing (without saying that such
allegations were correct) it was necessary to have the votes counted boothwise
so that the correctness of the allegations could be found out in an election
petition which would be filed later, on declaration of the results. The High
Court also believed the averment made in the affidavits filed in support of
the stay petitions wherein it was stated that training was given to the officers
for counting the votes boothwise, i.e. with mixing or without mixing. Mixing
of votes of all booths will take more time in counting and require engagement
of more officers. The learned Government Pleader was not able to
demonstrate before the High Court if the notification dated 28.9.1999 was
published in the official gazette. On a cumulative effect of the availability of
such circumstances, the High Court by its impugned order dated 4th October,
1999 directed the Election Commission and Chief Electoral Officer to make
directions in such a way that counting was conducted boothwise consistently
with the guidelines dated 22.9.1999.

On 5.10.1999 the Election Commission of India filed the special leave
petitions before this court which were taken up for hearing upon motion
made on behalf of the petitioner-appellant. A copy of the official gazette
dated 1st October, 1999 wherein the notification dated 28.9.1999 was
published, was also produced for the perusal of this court on the affidavit of
Shri K.J. Rao, Secretary, Election Commission of India. This court directed
notices to be issued and in the meanwhile operation of the order of the Kerala
High Court was also directed to be stayed.

When the matter came up for hearing after notice, leave was granted
for filing the appeals and interim direction dated 5.10.1999 was confirmed
to remain in operation till the disposal of appeals. At the final hearing it
was admitted at the Bar that in view of the impugned order of the High
Court having been stayed by this court, the counting had taken place in
accordance with the Notification dated 28.9.1999 made by the Election
Commission of India. In view of these subsequent events, the appeals could
be said to have been rendered infructuous. However, the learned counsel
for the appellant submitted that the issue arising for decision in these appeals
is of wide significance in as much as several writ petitions are filed before
the High Courts seeking interim directions interfering with the election
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proceedings and therefore it would be in public interest if this court may
pronounce upon the merits of the issue arising for decision in these appeals.
We have found substance in the submission so made and, therefore, the
appeals have been heard on merits.

The issue arising for decision in these appeals is the jurisdiction of the
High Court to entertain petitions under Article 226 of the Constitution of
India and to issue interim directions after commencement of the electoral
process.

Article 324 of the Constitution contemplates constitution of the Election
Commission in which shall vest the superintendence, direction and control
of the preparation of the electoral rolls for, and the conduct of, all elections
to Parliament and to the Legislature of every State and of elections to the
offices of President and Vice-President held under the Constitution. The
words "superintendence, direction and control" have a wide connotation so
as to include therein such powers which though not specifically provided
but are necessary to be exercised for effectively accomplishing the task of
holding the elections to their completion. Article 329 of the Constitution
provides as under :

329. Bar to interference by courts in
electoral matters - Notwithstanding anything
in this Constitution

(€)) the validity of any law relating to the
delimitation of constituencies or the allotment
of seats to such constituencies, made or
purporting to be made under article 327 or article
328, shall not be called in question in any court;

(b) no election to either House of Parliament
or to the House or either House of the Legislature
of a State shall be called in question except by
an election petition presented by such authority
and in such manner as may be provided for by
or under any law made by the appropriate
Legislature.

The term ‘election’ as occurring in Article 329 has been held to mean
and include the entire process from the issue of the Notification under Section
14 of the Representation of the People Act, 1951 to the declaration of the
result under Section 66 of the Act.
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The constitutional status of the High Courts and the nature of the
jurisdiction exercised by them came up for the consideration of this Court in
M.V. Elisabeth and Others Vs. Harwan Investment and Trading Pvt. Ltd.,
Goa - 1993 Supp (2) SCC 433. It was held that the High Courts in India are
superior courts of record. They have original and appellate jurisdiction. They
have inherent and supplementary powers. Unless expressly or impliedly
barred and subject to the appellate or discretionary jurisdiction of Supreme
Court, the High Courts have unlimited jurisdiction including the jurisdiction
to determine their own powers. The following statement of law from
Halsbury's Laws of England, (4th Edn., Vol. 10, para 713) was quoted with
approval:

“Prima facie, no matter is deemed to be beyond
the jurisdiction of a superior court unless it is
expressly shown to be so, while nothing is within
the jurisdiction of an inferior court unless it is
expressly shown on the face of the proceedings
that the particular matter is within the
cognisance of the particular court.”

This Court observed that the jurisdiction of courts is carved out of
sovereign power of the State. People of free India are the sovereign and the
exercise of judicial power is articulated in the provisions of the Constitution
to be exercised by courts under the Constitution and the laws thereunder.
It cannot be confined to the provisions of imperial statutes of a bygone age.
Access to court which is an important right vested in every citizen implies
the existence of the power of the Court to render justice according to law.
Where statute is silent and judicial intervention is required, Courts strive
to redress grievances according to what is perceived to be principles of justice,
equity and good conscience.

That the power of judicial review is a basic structure of Constitution —
is a concept which is no longer in issue.

Is there any conflict between the jurisdiction conferred on the High
Courts by Article 226 of the Constitution and the embargoes created by
Article 329 and if so how would they co-exist came up for the consideration
of a Constitution Bench of this Courtin N.P. Ponnuswami Vs. The Returning
Officer, Namakkal Constituency & Ors. - AIR 1952 SC 64. The law
enunciated in Ponnuswami’s case was extensively dealt with, also amplified,
by another Constitution Bench in Mohinder Singh Gill and Anr. Vs. The
Chief Election Commissioner. New Delhi and Ors. - AIR 1978 SC 851. The
plenary power of Article 329 has been stated by the Constitution Bench to
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be founded on two principles : (1) The peremptory urgency of prompt
engineering of the whole election process without intermediate interruptions
by way of legal proceedings challenging the steps and stages in between the
commencement and the conclusion;

(2) The provision of a special jurisdiction which can be invoked by an
aggrieved party at the end of the election excludes other form, the right and
remedy being creatures of statutes and controlled by the Constitution. On
these principles the conclusions arrived at in Ponnuswami's case were so
stated in Mohinder Singh Gill's case:

"D Having regard to the important functions
which the legislatures have to perform in
democratic countries, it has always been
recognised to be a matter of firstimportance that
elections should be concluded as early as possible
according to time schedule and all controversial
matters and all disputes arising out of elections
should be postponed till after the elections are
over, so that the election proceedings may not
be unduly retarded or protracted.

2 In conformity with this principle, the
scheme of the election law in this country as well
as in England is that no significance should be
attached to anything which does not affect the
“election”; and if any irregularities are committed
while it is in progress and they belong to the
category or class which under the law by which
elections are governed, would have the effect of
vitiating the "election” and enable the person
affected to call it in question, they should be
brought up before a special tribunal by means of
an election petition and not be made the subject
of a dispute before any court while the election
is in progress."

However, the Constitution Bench in Mohinder Singh Gill’s case could
not resist commenting on Ponnuswami’s case by observing (vide para 25)
that the non-obstante clause in Article 329 pushes out Article 226 where
the dispute takes the form of calling in question an election, except in special
situations pointed out at, but left unexplored in Ponnuswami.
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Vide para 29 in Mohinder Singh Gill's case, the Constitution Bench
noticed two types of decisions and two types of challenges: the first relating
to proceedings which interfere with the progress of the election and the
second which accelerate the completion of the election and acts in furtherance
of an election. A reading of Mohinder Singh Gill's case points out that there
may be a few controversies which may not attract the wrath of Article 329
(b). To wit : (i) power vested in a functionary like the Election Commission
is a trust and in view of the same having been vested in high functionary
can be expected to be discharged reasonably, with objectivity and
independence and in accordance with law. The possibility however cannot
be ruled out where the repository of power may act in breach of law or
arbitrarily or mala fide. (ii) A dispute raised may not amount to calling in
guestion an election if it subserves the progress of the election and facilitates
the completion of the election. The Election Commission may pass an order
which far from accomplishing and completing the process of election may
thwart the course of the election and such a step may be wholly unwarranted
by the Constitution and wholly unsustainable under the law. In Mohinder
Singh Gill's case, this Court gives an example (vide para 34). Say after the
President notifies the nation on the holding of elections under Section 15
and the Commission publishes the calendar for the poll under Section 30 if
the latter orders returning officers to accept only one nomination or only
those which come from one party as distinguished from other parties or
independents, which order would have the effect of preventing an election
and not promoting it, the Court's intervention in such a case will facilitate
the flow and not stop the election stream.

A third category is not far to visualise. Under Section 81 of the
Representation of the People Act, 1951 an election petition cannot be filed
before the date of election, i.e., the date on which the returned candidate is
declared elected. During the process of election something may have
happened which would provide a good ground for the election being set aside.
Purity of election process has to be preserved. One of the means for achieving
this end is to deprive a returned candidate of the success secured by him by
resorting to means and methods falling foul of the law of elections. But by
the time the election petition may be filed and judicial assistance secured,
material evidence may be lost. Before the result of the election is declared,
assistance of Court may be urgently and immediately needed to preserve
the evidence without any manner intermeddling with or thwarting the
progress of election. So also there may be cases where the relief sought for
may not interfere or intermeddle with the process of the election but the
jurisdiction of the Court is sought to be invoked for correcting the process of
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election taking care of such aberrations as can be taken care of only at that
moment failing which the flowing stream of election process may either
stop or break its bounds and spill over. The relief sought for is to let the
election process proceed in conformity with law and the facts and
circumstances be such that the wrong done shall not be undone after the
result of the election has been announced subject to overriding consideration
that the Court's intervention shall not interrupt, delay or postpone the
ongoing election proceedings. The facts of the case at hand provide one such
illustration with which we shall deal with a little later. We proceed to refer
a few other decided cases of this court cited at the Bar.

In Lakshmi Charan Sen Vs. A.K.H. Hassan Uzzaman (AIR 1985 SC
1233) writ petitions under Article 226 of the Constitution were filed before
the High Court asking for the writs of mandamus and certiorari, directing
that the instructions issued by the Election Commission should not be
implemented by the Chief Electoral Officer and others; that the revision of
electoral rolls be undertaken de novo; that claims, objections and appeals in
regard to the electoral roll be heard and disposed of in accordance with the
rules; and that, no notification be issued under S.15(2) of the Representation
of the People Act, 1951 calling for election to the West Bengal Legislative
Assembly, until the rolls were duly revised. The High Court entertained the
petitions and gave interim orders. The writ petitioners had also laid challenge
to validity of several provisions of Acts and Rules, which challenge was
given up before the Supreme Court. The Constitution Bench held 'though
the High Court was justified in entertaining the writ petition and issuing a
rule therein since, the writ petition apparently contained a challenge to
several provisions of Election Laws, it was not justified in passing any order
which would have the effect of postponing the elections which were then
imminent. Even assuming, therefore, that the preparation and publication
of electoral rolls are not a part of the process of ‘election’ within the meaning
of Article 329(b), we must reiterate our view that the High Court ought not
to have passed the impugned interim orders, whereby it not only assumed
control over the election process but, as a result of which, the election to the
Legislative Assembly stood the risk of being postponed indefinitety'.

In Election Commission of India Vs. State of Haryana - AIR 1984 SC
1406 the Election Commission fixed the date of election and proposed to
issue the requisite notification. The Government of Haryana filed a writ
petition in the High Court and secured an ex-parte order staying the issuance
and publication of the notification by the Election Commission of India under
Sections 30, 56 and 150 of the Representation of the People Act, 1951. This
Court deprecated granting of such ex-parte orders. During the course of its
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Judgment (vide para 8), the majority speaking through the Chief Justice
observed that it was not suggested that the Election Commission could
exercise its discretion in an arbitrary or mala fide manner; arbitrariness
and mala fide destroy the validity and efficacy of all orders passed by public
authorities. The minority view was recorded by M.P. Thakkar, J. quoting
the following extract from A.K.M. Hassan Uzzaman (1982) 2 SCC 218 :

“The imminence of the electoral process is a
factor which must guide and govern the passing
of orders in the exercise of the High Court's writ
jurisdiction. The more imminent such process,
the greater ought to be the reluctance of the High
Court to do anything, or direct anything to be
done, which will postpone that process
indefinitely by creating a situation in which, the
Government of a State cannot be carried on in
accordance with the provisions of the
Constitution.”

and held that even according to Hassan's case, the Court has the power
to issue an interim order which has the effect of postponing an election but
it must be exercised sparingly (with reluctance) particularly when the result
of the order would be to postpone the installation of a democractic elected
popular Government.

In Digvijay Mote Vs. Union of India & Ors. - (1993) 4 SCC 175 this
Court has held that the powers conferred on the Election Commission are
not unbridled; judicial review will be permissible over the statutory body,
i.e., the Election Commission exercising its functions affecting public law
rights though the review will depend upon the facts and circumstances of
each case; the power conferred on the Election Commission by Article 324
has to be exercised not mindlessly nor mala fide nor arbitrarily nor with
partiality but in keeping with the guidelines of the rule of law and not
stultifying the Presidential notification nor existing legislation.

Anugrah Narain Singh and Anr. Vs. State of U.P. & Ors. - 1996 (6) SCC
303 is a case relating to municipal elections in the State of Uttar PradeMr.
Barely one week before the voting was scheduled to commence, in the writ
petitions complaining of defects in the electoral rolls and de-limitation of
constituencies and arbitrary reservation of constituencies for scheduled
castes, scheduled tribes and backward classes the High Court passed interim
order stopping the election process. This Court quashed such interim orders
and observed that if the election is imminent or well under way, the Court
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should not intervene to stop the election process. If this is allowed to be
done, no election will ever take place because some one or the other will
always find some excuse to move the Court and stall the elections. The
importance of holding elections at regular intervals cannot be over-
emphasised. If holding of elections is allowed to stall on the complaint of a
few individuals, then grave injustice will be done to crores of other voters
who have a right to elect their representatives to the democratic bodies.

In C Subrahmanyam Vs. K. Ramanjaneyullu and Ors. - (1998) 8 SCC
703 this Court has held that non-compliance of a provision of the Act
governing the elections being a ground for an election petition, the writ
petition under Article 226 of the Constitution of India should not have been
entertained.

In Mohinder Singh Gill's case (supra) the Election Commission had
cancelled a poll and directed a re-polling. The Constitution Bench held that
a writ petition challenging the cancellation coupled with repoll amounted
to calling in question a step in "election" and is therefore barred by Article
329 (b). However, vide para 32, it has been observed that had it been a case
of mere cancellation without an order for repoll, the course of election would
have been thwarted (by the Election Commission itself) and different
considerations would have come into play.

Election disputes are not just private civil disputes between two parties.
Though there is an individual or a few individuals arrayed as parties before
the Court but the stakes of the constituency as a whole are on trial. Whichever
way the lis terminates it affects the fate of the constituency and the citizens
generally. A conscientious approach with overriding consideration for welfare
of the constituency and strengthening the democracy is called for. Neither
turning a blind eye to the controversies which have arisen nor assuming a
role of over-enthusiastic activist would do. The two extremes have to be
avoided in dealing with election disputes.

Section 100 of the Representation of the People Act, 1951 needs to be
read with Article 329 (b), the former being a product of the latter. The sweep
of Section 100 spelling out the legislative intent would assist us in
determining the span of Article 329 (b) though the fact remains that any
legislative enactment cannot curtail or override the operation of a provision
contained in the Constitution. Section 100 is the only provision within the
scope of which an attack on the validity of the election must fail so as to be
a ground available for avoiding an election and depriving the successful
candidate of his victory at the polls. The Constitution Bench in Mohinder
Singh Gill's case (vide para 33) asks us to read Section 100 widely as "covering
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the whole basket of grievances of the candidates”. Sub-clause (iv) of clause
(d) of sub-section (1) of Section 100 is a "residual catch-all clause". Whenever
there has been non-compliance with the provisions of the Constitution or of
the Representation of the People Act, 1951 or of any rules or orders made
thereunder if not specifically covered by any other preceding clause or sub-
clause of the Section it shall be covered by sub-clause (iv). The result of the
election insofar as it concerns a returned candidate shall be set aside for
any such non-compliance as abovesaid subject to such non-compliance also
satisfying the requirement of the result of the election having been shown
to have been materially affected insofar as a returned candidate is concerned.
The conclusions which inevitably follow are: in the field of election
jurisprudence, ignore such things as do not materially affect the result of
the election unless the requirement of satisfying the test of material effect
has been dispensed with by the law; even if the law has been breached and
such breach satisfies the test of material effect on the result of the election
of the returned candidate yet postpone the adjudication of such dispute till
the election proceedings are over so as to achieve, in larger public interest,
the goal of constituting a democratic body without interruption or delay on
account of any controversy confined to an individual or group of individuals
or single constituency having arisen and demanding judicial determination.

To what extent Article 329 (b) has an overriding effect on Article 226 of
the Constitution? The two Constitution Benches have held that
Representation of the People Act, 1951 provides for only one remedy; that
remedy, being by an election petition to be presented after the election is
over and there is no remedy provided at any intermediate stage. The non-
obstante clause with which Article 329 opens pushes out Article 226 where
the dispute takes the form of calling in question an election (see para 25 of
Mohinder Singh Gill’s case, supra). The provisions of the Constitution and
the Act read together do not totally exclude the right of a citizen to approach
the Court so as to have the wrong done remedied by invoking the judicial
forum; nevertheless the lesson is that the election rights and remedies are
statutory, ignore the trifles even if there are irregularities or illegalities,
and knock the doors of the courts when the election proceedings in question
are over. Two-pronged attack on anything done during the election
proceedings is to be avoided — one during the course of the proceedings and
the other at its termination, for such two-pronged attack, if allowed, would
unduly protract or obstruct the functioning of democracy.

The founding fathers of the Constitution have consciously employed
use of the words 'no election shall be called in question' in the body of Section
329 (b) and these words provide the determinative test for attracting
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applicability of Article 329 (b). If the petition presented to the Court ‘calls
in question an election’ the bar of Article 329 (b) is attracted. Else it is not.

For convenience sake, we would now generally sum up our conclusions
by partly restating what the two Constitution Benches have already said
and then adding by clarifying what follows therefrom in view of the analysis
made by us hereinabove:

1) If an election, (the term election being widely interpreted so as to
include all steps and entire proceedings commencing from the date of
notification of election till the date of declaration of result) is to be called in
guestion and which questioning may have the effect of interrupting,
obstructing or protracting the election proceedings in any manner, the
invoking of judicial remedy has to be postponed till after the completing of
proceedings in elections.

2) Any decision sought and rendered will not amount to "calling in
guestion an election" if it subserves the progress of the election and facilitates
the completion of the election. Anything done towards completing or in
furtherance of the election proceedings cannot be described as questioning
the election.

3) Subject to the above, the action taken or orders issued by Election
Commission are open to judicial review on the well-settled parameters which
enable judicial review of decisions of statutory bodies such as on a case of
mala fide or arbitrary exercise of power being made out or the statutory
body being shown to have acted in breach of law.

4) Without interrupting, obstructing or delaying the progress of the
election proceedings, judicial intervention is available if assistance of the
Court has been sought for merely to correct or smoothen the progress of the
election proceedings, to remove the obstacles therein, or to preserve a vital
piece of evidence if the same would be lost or destroyed or rendered
irretrievable by the time the results are declared and stage is set for invoking
the jurisdiction of the Court.

5) The Court must be very circumspect and act with caution while
entertaining any election dispute though not hit by the bar of Article 329(b)
but brought to it during the pendency of election proceedings. The Court
must guard against any attempt at retarding, interrupting, protracting or
stalling of the election proceedings. Care has to be taken to see that there is
no attempt to utilise the court's indulgence by filing a petition outwardly
innocuous but essentially a subterfuge or pretext for achieving an ulterior
or hidden end. Needless to say that in the very nature of the things the
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Court would act with reluctance and shall not act except on a clear and
strong case for its intervention having been made out by raising the pleas
with particulars and precision and supporting the same by necessary
material.

These conclusions, however, should not be construed as a summary of
our judgment. These have to be read along with the earlier part of our
judgment wherein the conclusions have been elaborately stated with reasons.

Coming back to the case at hand it is not disputed that the Election
Commission does have power to supervise and direct the manner of counting
of votes. Till 22nd September, 1999 the Election Commission was of the
opinion that all the ballot boxes of one polling station will be distributed to
one table for counting the ballot papers and that would be the manner of
counting of votes. On 28.9.1999 a notification under Rule 59A came to be
issued. It is not disputed that the Commission does have power to issue
such notification. What is alleged is that the exercise of power was mala
fide as the ruling party was responsible for large scale booth capturing and
it was likely to lose the success of its candidates secured by committing an
election offence if material piece of evidence was collected and preserved by
holding polling stationwise counting and such date being then made available
to the Election Tribunal. Such a dispute could have been raised before and
decided by the High Court if the dual test was satisfied ; (i) the order sought
from the Court did not have the effect of retarding, interrupting, protracting
or stalling the counting of votes and the declaration of the results as only
that much part of the election proceedings had remained to be completed at
that stage, (ii) a clear case of mala fides on the part of Election Commission
inviting intervention of the Court was made out, that being the only ground
taken in the petition. A perusal of the order of the High Court shows that
one of the main factors which prevailed with the High Court for passing the
impugned order was that the learned Government Advocate who appeared
before the High Court on a short notice, and without notice to the parties
individually, was unable to tell the High Court if the notification was
published in the Government Gazette. The power vested in the Election
Commission under Rule 59A can be exercised only by means of issuing
notification in the official gazette. However, the factum of such notification
having been published was brought to the notice of this Court by producing
a copy of the notification. Main pillar of the foundation of the High Court’s
order thus collapsed. In the petitions filed before the High Court, there is a
bald assertion of mala fides. The averments made in the petition do not
travel beyond a mere ipsi dixit of the two petitioners that the Election
Commission was motivated to oblige the ruling party in the State. From
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such bald assertion an inference as to mala fides could not have been drawn
even prima facie. On the pleadings and material made available to the High
Court at the hearing held on a short notice we have no reason to doubt the
statement made by the Election Commission and contained in its impugned
notification that the Election Commission had carefully considered the
matter and then decided that in the light of the prevailing situation in the
State and in the interests of free and fair election and also for safety and
security of electors and with a view to preventing intimidation and
victimisation of electors in the State, a case for direction attracting
applicability of Rule 59A for counting of votes in the constituencies of the
State, excepting the two constituencies where electronic voting machines
were employed, was made out. Thus, we find that the two petitioners before
the High Court had failed to make out a case for intervention by the High
Court amidst the progress of election proceedings and hence the High Court
ought not to have made the interim order under appeal though the impugned
order did not have the effect of retarding, protracting, delaying or stalling
the counting of votes or the progress of the election proceedings. The High
Court was perhaps inclined to intervene so as to take care of an alleged
aberration and maintain the flow of election stream within its permissible
bounds.

The learned counsel for the Election Commission submitted that in spite of
the ballot papers having been mixed and counting of votes having taken
place in accordance with Rule 59A it would not be difficult for the learned
Designated Election Judge to order a re-count of polls and find out polling-
wise break-up of the ballots if the election-petitioner may make out a case
for directing a re-count by the Court. In his submission the grievance raised
before the High Court was fully capable of being taken care of at the trial of
the election petition to be filed after the declaration of the results and so the
bar of Article 329 (b) was attracted. In this connection he invited our attention
to “Chapter XIV-B Counting of Votes” of Handbook for Returning Officers
(1998) issued by Election Commission of India. This is an aspect of the case
on which we would not like to express any opinion as the requisite pleadings
and material are not available before us.

For the foregoing reasons, the appeals are allowed. The impugned orders of
the High Court are set aside. No order as to the costs.

We make it clear that anything said in this order shall not prejudice any
plea raised or any issue arising for decision in any election petition which
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has been filed or may be filed and the same shall be decided on its own
merits un-obsessed by any observation made herein.

Sd/-
....................................... CJl
Sd/-
........................................... J.
(R.C. Lahoti)

Sd/-
........................................... J.

(K.G. Balakrishnan)

New Delhi
30th August, 2000
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SUPREME COURT OF INDIA
Writ Petition No. 606 of 1993

Election Commission of India Vs. Union of India and Others

Representation of the People Act, 1950- Section 13 CC - Representation
of the People Act, 1951- Section 28A - Disciplinary control of Election
Commission over election officers - Settlement between Election Commission
and Union Government regarding extent of disciplinary control - Terms of
settlement, Supreme Court taking note of.

SUMMARY OF THE CASE

Section 13 CC of the Representation of the People Act, 1950 and Section
28A of the Representation of the People Act, 1951, as inserted by the
Representation of the People (Amendment) Act, 1988 (1 of 1989), provide
that all election officers and staff employed in connection with preparation,
revision and correction of electoral rolls for, and the conduct of, all elections
to Parliament and State Legislatures shall be deemed to be on deputation
to the Election Commission for the period during which they are so employed
and such officers and staff shall, during that period, be subject to the control,
superintendence and discipline of the Election Commission. These provisions
are also applicable to the police personnel designated for the time being by
the State Governments for the conduct of any election.

There had been some controversy between the Election Commission
and the Government of India and the State Governments as to the meaning
of the word ‘discipline’ as used in the above mentioned two Sections. Whereas
the Election Commission was of the view that it could take disciplinary
action against all election officers and staff performing election duties for
any dereliction of duties on their part, the Central Government took the
stand, in 1993, that the Election Commission could only recommend
disciplinary action against erring election officers but could not take action
against them on its own. The State Governments also took the same stand,
taking the cue from the decision of the Central Government. Things came
to such an impasse that the Election Commission had to approach the
Supreme Court for determination of this vital legal issue. The Commission,
therefore, filed the present writ petition before the Supreme Court. The
writ petition also sought some other reliefs, like, the Election Commission
to have the power to decide how much staff is required and who is required
for conducting elections, the Commission to have the power to direct Central
and State Governments to deploy such Central and State police forces as

35



Election Commission of India Vs. Union of India and Others

considered necessary for proper maintenance of law and order for conduct
of peaceful, free and fair elections, and the Commission to have the services
of the Chief Electoral Officers of the States on whole time basis.

When the writ petition came for preliminary hearing before the Supreme
Court on 10th August, 1993, the Apex Court, appreciating the importance
and significance of the issues involved, issued notice to the Advocates General
of all States, besides the Union of India and other named respondents (see
Appendix).

By its further interim orders dated 11th October, 1993 and 14th October,
1993 (see Appendices), the Supreme Court directed the Union of India that
the Home Ministry officers and State Government authorities and DGs of
BSF, CRPF, etc., should sit with the Election Commission and take a
collective decision with regard to (i) the requirement of Observers by the
Commission, and (ii) the deployment of Central police forces in the States
which were then going to the polls. Thereafter, at every subsequent general
election, the Home Ministry has been invariably deciding the matters relating
to the deployment of Central police forces, in consultation with the Election
Commission. The Government is also making available the services of as
many senior government officers as are required by the Commission for
appointment as Observers. The State Governments have also accepted the
arrangement to make the services of the Chief Electoral Officers, selected
by the Commission, available to it on whole time basis. In view of the above,
all reliefs claimed in the writ petition, except the contentious issue relating
to disciplinary control of the Election Commission over election officers and
staff, were achieved by the Commission.

As regards the last remaining issue of disciplinary control, the Chief
Election Commissioner took up the matter with successive Prime Ministers
of India, in the years 1998, 1999 and 2000, for an amicable settlement of the
issue by mutual dialogue and discussion. As a result of these efforts, a
settlement was reached between the Election Commission and the Union of
India, in the following terms :-

“That the disciplinary functions of the Election Commission of India
over officers, staff and police deputed to perform election duty during election
period shall extend to -

@ suspending any officer / official / police personnel for
insubordination or dereliction of duty;

(b) substituting any officer / official / police personnel by another
such person, and returning the substituted individual to the cadre to which
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be belongs, with appropriate report on his conduct;

© making recommendation to the competent authority, for taking
disciplinary action, for any act of insubordination or dereliction of duty,
while on election duty. Such recommendation shall be promptly acted upon
by the disciplinary authority, and action taken will be communicated to the
Election Commission, within a period of six months from the date of Election
Commission’s recommendations;

(d) the Government of India will advise the State Governments
that they too should follow the above principles and decisions, since a large
number of election officials are under their administrative control”.

At a meeting held by the Attorney General for India with the Standing
Counsel for all State Governments on 1st September, 2000, the State
Governments of Andhra Pradesh, Maharashtra, Mizoram, Tamil Nadu and
Tripura accepted the above terms in toto.

These Terms of Settlement were placed before the Supreme Court by
means of a joint application filed by the Election Commission and the Union
of India. The Supreme Court disposed of the writ petition and the connected
matters by the present order.

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Election Commission of India Petitioner
Vs.
Union of India and Others Respondents

(With Application for Stay)
Date : 30.08.1993
CORAM :

Hon’ble the Chief Justice
Hon’ble Mr. Justice E. Mohan

ORDER

1. This writ petition is by the Election Commission of India and
is brought before this Court under certain extra-ordinary circumstances.
The Commission feels constrained to seek a judicial declaration as to the
extent and exclusivity of its jurisdiction, powers and authority in the
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discharge of its high constitutional functions for the ensurement of the purity
of the electoral process in the country which, in the ultimate analysis,
constitutes the very foundation and survival of a democratic polity.

ISSUE RULE

Issue notices to all the Advocates-General of the States which are not,
eo-nomine, parties to the writ petition.

1. Interlocutory prayers made in this writ petition over-lap
similar prayers made in the several transfer petitions and special leave
petitions preferred by the Election Commission against the various
interlocutory orders of the High Courts. We propose to deal with the
interlocutory prayers separately in the SLPs and TLPs.

1. SLP Nos. 12317, 12469/93 and TP No. 754/93 [Arising out of
Writ Petition (C) No. 2943 of 1993 in the High Court of Bombay].

It may be recalled that the Election Commission, in its General Order
dated 2nd August, 1993, declared :

“Accordingly, till such time as the present
deadlock, which is solely the making of the
Government of India, is resolved, the
Commission does not find itself in a position to
carry out its constitutional obligations in the
manner envisaged by the makers of the
Constitution, and has accordingly decided that
all and every elections under its control,
including biennial and bye elections to the
Council of States, bye elections to the State
Legislative Councils, bye elections to the House
of the People and bye elections to the State
Legislative Assemblies, as have been announced
or notified or are in progress, shall remain
postponed until further orders.

Consequential notifications, wherever necessary,
in respect of the elections shown in Annexure
XIV are being issued separately”.

Those consequential directions postponing the polls pursuant to the
electoral process earlier initiated till 18th December, 1993 have also come
to be issued. This postponement affected the poll scheduled to be held on
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the 3rd August, 1993 for the Pune Local Authorities Constituency to the
Maharashtra State Legislative Assembly. One of the candidates, Shri Sharad
Pawar, assailed these orders of the Election Commission in Writ Petition
(C) No. 2943 of 1993 before the High Court of Bombay. The High Court
passed two interlocutory orders in those proceedings - one dated 2nd August,
1993, and other dated 3rd August, 1993. The effect of these orders was that
the poll as scheduled earlier for the 3rd August, 1993 be proceeded with and
that the counting of votes should also follow. The poll was held. But, the
operation of the latter order as to counting has since been stayed by this
Court by the order dated 3rd August, 1993. The result is that while the poll
was taken on 3rd of August, 1993, the counting of votes remains stayed.

The matters were argued at some length by learned counsel. Sri Harish
Salve, learned senior counsel appearing for the writ petitioner in the High
Court and Shri K.K. Venugopal and Shri Vaidyanathan, learned senior
counsels appearing for petitioners in the matters arising from cases in the
Madras High Court urged that the order of the Election Commission dated
2nd August, 1993 would stultify the democratic process and that the
constitutional jurisdiction of the superior courts was to keep Governmental
authorities within bounds and that the bar of jurisdiction could be urged to
circumvent this constitutional duty of the superior courts.

While we reiterate the judicial perception as to the constitutional
position and the plenitude of the powers of the Election Commission as a
high and exclusive body charged with the duty, at once sensitive and difficult,
of overseeing the free and fair elections in the country and that its perceptions
of the imperatives for a free and fair elections are not to be interfered with
by the courts, we must also indicate that there are no unreviewable
discretions under the constitutional dispensation. The overall constitutional
function to ensure that constitutional authorities function within the sphere
of their respective constitutional authority, is that of the courts. Whether
the blanket suspension of the electoral process purported in the order dated
2nd August, 1993 is justiciable on that principle of judicial review is
eminently arguable. But one thing seems clear : The jurisdiction of courts
would not extend to issuing directions to the Election Commission for the
conduct of particular polls on particular dates independently of the perception
by the Commission as to their feasibility and practicability consistent with
what may be needed to ensure the purity of the electoral process. On this
aspect we have reservations about the permissibility of the various
interlocutory orders of the High Courts which may have the effect and
implications of compelling the Election Commission to conduct polls on
particular dates and also to follow those events up to their sequential and
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logical ends. But in the light of the submissions made by Shri G. Ramaswamy,
it becomes unnecessary to consider these aspects any further at this stage.

Sri G. Ramaswamy, learned senior counsel for the Election Commission,
submitted that the Commission will reconsider the question of continuance
of the embargo imposed by its order dated 2nd August, 1993, and, in all
likelihood, might withdraw that notification. The effect of this rescission is,
it is submitted, that all other notifications issued pursuant to the order of
2nd August, 1993 postponing the polls in individual elections would also
come to an end. However, the Election Commission, it was submitted, would
reserve to itself its constitutional function to notify such suitable dates for
the polling as the circumstances and exigencies obtaining in the respective
constituencies may permit. This stand of the Election Commission is proper
and reassuring. The fixing of the dates of polling is a matter for the informed
judgment of the Election Commission consistent with its perception of the
law and order situation and of the ensurement of the requisite precautionary
and remedial resource.

Writ Petition (C) No. 2943 of 1993 in the Bombay High Court need not,
therefore, be proceeded with. Indeed, on an earlier occasion Shri F.S.
Nariman, learned senior counsel appearing for the candidate-petitioner, had
fairly stated that his client would unconditionally withdraw the writ petition
if the Election Commission even indicated its inclination to reconsider its
order dated 2nd August, 1993. We, accordingly, direct that further
proceedings in Writ Petition (C) No. 2943 of 1993 be stayed. We also stay
the operation of the interlocutory order dated 2nd August, 1993, passed by
the High Court. Transfer Petition No. 754 of 1993, for withdrawal of Writ
Petition No. 2943 of 1993 will be considered, if necessary, depending on the
decision that the Election Commission might take pursuant to the
submissions now made before us.

(AVA Transfer Petition (C) No. 757 of 1993 (Arising from CWJC No.
7750/1993 in the Patna High Court)

Issue notice on the transfer petition and on the interlocutory application
for stay.

There will be no interlocutory order as we are told that the High Court
has reserved judgment after finally hearing the matter. It is open to the
Election Commission to make a submission before the High Court as to the
need or otherwise of a pronouncement of judgment in this case, in view of
the stand made manifest before us.

V. Special leave Petition (C) Nos. 12655-57 of 1993 and Transfer
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Petition No. 756 of 1993 (Arising out of W.P. No. 14690/1993 to 14692/1993
- High Court of Judicature at Madras)

These special leave petitions arise out of and are directed against the
interlocutory orders made in three writ petition nos. 14690-92 of 1993, on
the file of the High Court of Judicature at Madras moved by the State of
Tamil Nadu. They pertain to the postponement of the polling in the “Palani
Parliamentary Constituency” and the “Ranipet Assembly Constituency”
respectively.

One of the controversies pertains to the authority of the Election
Commission to direct deployment of security forces to ensure peaceful, free
and fair polling.

Issue notices on the transfer petition and on the SLPs to the
Respondents.

There will be interim stay of the operation of the interlocutory orders
dated 7th August, 1993, in the three writ petitions made on 7th August,
1993. Further proceedings in the said writ petitions before the High Court
shall also remain stayed until further orders of this Court.

V1. Special Leave Petition (C) No. 12481/93 and Transfer Petition
(C) No. 755/1993 arising out of the order dated 3rd August, 1993 in CR No.
Nil/93 (Rajesh Khaitan Vs. the Election Commission of India) and SLP (C)
No. 12721 of 1993 and the unnumbered TP of Election Commission of India
against the order dated 05.08.1993 and 06.08.1993 of the Calcutta High
Courtin Matter No. Nil/93 (State of West Bengal Vs. the Election Commission
of India).

These petitions are moved by the Election Commission against the order
dated 3rd August, 1993, made by the High Court of Calcutta in CR No. Nil
of 1993 (Rajesh Khaitan Vs. The Election Commission of India) and the
orders dated 5th August, 1993 and 6th August, 1993 made by the High
Court of Calcutta in Matter No. Nil/93 (State of West Bengal Vs. The Election
Commission of India).

Issue notice. There will be an interim stay of operation of the orders
dated 3rd August, 1993, 5th August, 1993 and the 6th August, 1993 made
by the High Court in the aforesaid two writ petitions. The further proceedings
of the writ petitions in the High Court shall remain stayed until further
orders.

VII. Transfer Petition No. (unnumbered) ../93 (Arising out of the
order dated 7th August, 1993 in SCA No. 7881 of 1993 in the High Court of
Gujarat.
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By this transfer petition, the Election Commission seeks to have SCA
No. 7881 of 1993 on the file of the High Court of Gujarat - (Madhu Bhai Vs.
T.N. Seshan) withdrawn to this Court.

We have perused the orders made by the High Court of Gujarat in the
writ petition. The High Court, if we may say so with respect, has acted with
great restraint and circumspection. It has requested the Election
Commission, in view of its high constitutional position, to resolve the matter
in a satisfactory manner. There is an equally reassuring response from the
Election Commission that it would endeavour to resolve the matter before
the 13th August, 1993 and make an appropriate submission before the High
Court.

In view of the way the matter is proceeded with by the High Court,
there is no justification for interference with the proceedings before the
High Court. Parties may make further submissions in this behalf before the
High Court. We dismiss the Transfer Petition.

VIII. Parties are at liberty to mention.
Sd/- Sd/-
(Virender K. Sharma) (S.R. Thite)
Court Master Court Master

42



Election Commission of India Vs. Union of India and Others

SUPREME COURT OF INDIA

RECORD OF PROCEEDINGS
Writ Petition (C) No. 606 of 1993

Election Commission of India Petitioner
Vs.
Union of India and Others, etc. Respondent

(with App. for stay and Office Report and Directions)
With SLP (C) Nos. 12481/93, 12721/93, 12655-57/93, TP (C) No. 755-57/93,
772, 774-75/93.

Date: 11.10.1993
These petitions were called on for hearing today.

CORAM :

Hon’ble the Chief Justice
Hon’ble Mr. Justice S.C. Agrawal
Hon’ble Dr. Justice A.S. Anand

For Petitioner(s) . Mr. RK. Garg, Sr. Adv.
Mr. S. Muralidhar, Adv.

For Union of India . Mr. M.K. Banerjee, AC, Mr. A.S. Rao,
Ms. A. Subhashini, Advs.

For West Bengal . Mr. Naranarayan Gooptu, Adv. Gen.
Mr. T.C. Dutt, Mr. H.K. Puri, Adv.

For Assam : Mr. S.N. Bhuyan, Adv. Gen.
Mr. S.K. Nandy, Adv.

For Tamil Nadu : Mr. R.K. Jain, Sr. Adv.
Mr. P.R. Seetharaman, Adv.

For Orissa : Mr. S.C. Roy, Adv. Gen.
Mr. R.K. Mehta
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For other Res. States . Ms. Lira Goswami, Mr. W.A. Firoz,
Ms. S. Janani, Mr. A.S. Bhasme,
Mr. Naresh K. Sharma, Mr. S.K. Mehta,
Mr. P.H. Parekh, Mr. G. Prakash,
Mr. T.V.S.N. Chari, Mr. G.K. Bansal,
Mr. D.A. Dave, Mr. Ch. Badri Nath Babu
Mr. Anip Sachthey, Mr. M. Veerappa,
Mr. Deepak Dhingra, for Khaitan & Co.
Advs.

ORDER

Supplementary affidavit of the Election Commission presented in Court
is taken on record. This shall be read as part of I.LA. No. 2. We have heard
Mr. R.K. Garg, learned Senior counsel for the Election Commission and the
learned Attorney General for the Union of India. Some of the learned
Advocates General of the High Courts also expressed their views.

2. This order disposes of that part of I.A. No. 2 which pertains to
the controversy between the Election Commission on the one hand and
Governments of States and the Union of India on the other in regard to the
prescription of the number of ‘Observers’ of the level of Joint Secretary /
Director to be deployed by the Election Commission.

3. There seems to be a wide divergence in the assessments of the
requirements in this behalf between the Election Commission which
estimates the number of Observers at 400, and of the estimates of the Union
of India which places the number at about 160. In suggesting the figure of
160, the Union of India, we are told, has also put into the scales, the minimum
requirement of the regular day-to-day administrative needs and the number
of officers that could be spared to the Election Commission without prejudice
to and consistent with the needs of the day-to-day administrative
requirements.

4. The controversy placed before the Court for its directions is
not susceptible of an easy solution as it essentially lacks an adjudicative
disposition. There are no judicially manageable standards to assist the Court
in adjudicating the issue. This is essentially an area of professional expertise
in security management. Generally speaking, “the courts are hesitent to
review operational decisions of the police or tell them how and when to
exercise their powers in specific situations as the court is not in a position to
determine what action particular situations will require. Nor will the courts
review the disposition of forces and the allocation of resources to particular
crimes or areas”. (See Judicial Remedies in Public Law : Clive Lewis). This
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is not so far want of jurisdiction but for absence or inadequacy of judicially
manageable standards.

5. Having regard to the urgency of the matter and our concern
that any impasse that may develop in an area of utmost public concern in
the ensuing elections is not desirable, we think, we should issue these interim
directions :

@ The Election Commission will, in respect of each State, have a
consultative meeting of its experts / advisors or nominated officers with the
Chief Secretary, the Home Secretary, the Director General of Police and
Inspector General of Police (Security and Intelligence) of the concerned State;
the Director General of Intelligence Bureau, Government of India and the
Home Secretary, Government of India or his nominee, to discuss and evolve
standards on the basis of which an assessment of the number of Observers
for each State could be determined.

(b) This exercise will have to be done separately with regard to
each of the States going to polls.
© If the Election Commission accepts the proposals evolved at

the consultative meeting, the Commission may adopt the same. But if it
does not accept, the assessment evalued at the meeting shall not be taken
as binding on the Election Commission but shall form the basis for the
Election Commission to make a reasonable assessment of the requisite
number of observers to be followed up by a requisition to the Executive to
make available the number of Observers to be deployed in the electoral
process and in case that requisition is not accepted, to seek directions from
this Court.

(d) This exercise in all the States going to the polls may be
completed within a period of ten days from today.
(e) The Election Commission will immediately inform the Chief

Secretary / Home Secretary of each of the States and the Home Secretary,
Government of India and Director General (Intelligence Bureau) as to the
date and time of meeting with regard to the concerned State.

) This exercise would give the Court some assistance in evolving
some standards, if it becomes necessary to evolve these standards by a judicial
order in view of para (c) above.

List on Thursday afternoon.

Sd/- Sd/-
(Dinesh Kumar) (S.R. Thite)
Court Master Court Master

Note: Copy to be issued on 12.10.1993.
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SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Writ Petition (Civil) No.(s) 606 of 1993
With SLP(C) Nos. 12481/1993, 12721/93,
TP(C) Nos. 772, 774-75/1993

Election Commission of India Petitioner
Vs.
Union of India and Others Respondents

Date: 13.8.1993
These petition(s) was / were called on for hearing today.

CORAM :

Hon’ble the Chief Justice
Hon’ble Mr. Justice S. Mohan
Hon’ble Mr. Justice

Hon’ble Mr. Justice

For the Petitioner(s) : Mr. G. Ramaswamy, Sr. Adv.
Mr. S. Muralidhar, Adv.

For the RR . Mr. D.P. Gupta, S.G. with/
Mr. C.S. Vaidyanathan, Sr. Adv.
Mr. A. Subhashini, Adv. / with
Mr. K.V. Mohan, Adv.

Mr. Kapil Sibal, Sr. Adv., Mr. H.N. Salve,
Sr. Adv., Mr. S. Fazl, Mr. P.H. Parakh,

Advs.
Mr. K.K. Venugopal, Sr. Mr. K.K. Venugopal, Sr. Adv.
Adv. with M/s. O.P. Khaitan, Mr. K. Subramanian, Adv. Genl.
Gautam Khaitan, Deepak Mr. P.R. Seetharaman, Adv.
Dhingra, Advs. Mr. K.V. Visvanathan, Adv.
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ORDER

l. This writ petition is by the Election Commission of India and
is brought before this Court under certain extra-ordinary circumstances.
The Commission feels constrained to seek a judicial declaration as to the
extent and exclusivity of its jurisdiction, powers and authority in the
discharge of its high constitutional functions for the ensurement of the purity
of the electoral process in the country which, in the ultimate analyses,
constitutes the very foundation and survival of a democratic polity.

Issue Rule.

Issue notices to all the Advocates-General of the States which are not,
eo-nomine, parties to the writ petition.

1. Interlocutory prayers made in this writ petition over-lap
similar prayers made in the several transfer petitions and special leave
petitions preferred by the Election Commission against the various
interlocutory orders of the High Courts. We propose to deal with the
interlocutory prayers separately in the SLPs and TPs.

1. SLP Nos. 12317, 12469/93 and TP No. 754/93 [Arising out of
Writ Petition (C) No. 2943 of 1993 in the High Court of Bombay]

It may be recalled that the Election Commission, in its General Order
dated 2nd August, 1993, declared :

“Accordingly, till such time as the present
deadlock, which is solely the making of the
Government of India, is resolved, the
Commission does not find itself in a position to
carry out its constitutional obligations in the
manner envisaged by the makers of the
Constitution, and has accordingly decided that
all and every elections under its control,
including biennial and bye elections to the
Council of States, bye elections to the State
Legislative Councils, bye elections to the House
of the People and bye elections to the State
Legislative Assemblies, as have been announced
or notified or are in progress, shall remain
postponed until further orders.

Consequential notifications, wherever necessary,
in respect of the elections shown in Annexure
XIV are being issued separately.”
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Those consequential directions postponing the polls pursuant to the
electoral process earlier initiated till 18th December, 1993 have also come
to be issued. This postponement affected the poll scheduled to be held on
the 3rd August, 1993 for the Pune Local Authorities Constituency to the
Maharashtra State Legislative Assembly. One of the candidates, Mr. Sharad
Pawar, assailed these orders of the Election Commission in Writ Petition
(C) No. 2943 of 1993 before the High Court of Bombay. The High Court
passed two interlocutory orders in those proceedings - one dated 2nd August,
1993, and the other dated 3rd August, 1993. The effect of these orders was
that the poll as scheduled earlier for the 3rd August, 1993 be proceeded
with and that the counting of votes should also follow. The poll was held.
But, the operation of the latter order as to counting has since been stayed
by this Court by the order dated 3rd August, 1993. The result is that while
the poll was taken on 3rd of August, 1993, the counting of votes remains
stayed.

The matters were argued at some length by learned counsel. Mr. Harish
Salve, learned senior counsel appearing for the writ petitioner in the High
Court and Mr. K.K. Venugopal and Mr. Vaidyanathan, learned senior
counsels appearing for petitioners in the matters arising from cases in the
Madras High Court urged that the order of the Election Commission dated
2nd August, 1993 would stultify the democratic process and that the
constitutional jurisdiction of the superior courts was to keep Governmental
authorities within bounds and that the bar of jurisdiction could be urged to
circumvent this constitutional duty of the superior courts.

While we reiterate the judicial perception as to the constitutional
position and the plenitude of the powers of the Election Commission as a
high and exclusive body charged with the duty, at once sensitive and difficult,
of overseeing the free and fair elections in the country and that its perceptions
of the imperatives for a free and fair elections are not to be interfered with
by the courts, we must also indicate that there are no unreviewable
discretions under the constitutional dispensation. The overall constitutional
function to ensure that constitutional authorities function within the sphere
of their respective constitutional authority, is that of the courts. Whether
the blanket suspension of the electoral process purported in the order dated
2nd August, 1993 is justiciable on that principle of judicial review is
eminently arguable. But one thing seems clear : The jurisdiction of courts
would not extend to issuing directions to the Election Commission for the
conduct of particular polls on particular dates independently of the perception
by the Commission as to their feasibility and practicability consistent with
what may be needed to ensure the purity of the electoral process. On this
aspect, we have reservations about the permissibility of the various
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interlocutory orders of the High Courts which may have the effect and
implications of compelling the Election Commission to conduct polls on
particular dates and also to follow those events up to their sequential and
logical ends. But in the light of the submissions made by Mr. G. Ramaswamy,
it becomes unnecessary to consider these aspects any further at this stage.

Mr. G. Ramaswamy, learned senior counsel for the Election Commission,
submitted that the Commission will reconsider the question of continuance
of the embargo imposed by its order dated 2nd August, 1993, and, in all
likelihood, might withdraw that notification. The effect of this recission is,
it is submitted, that all other notifications issued pursuant to the order of
2nd August, 1993 postponing the polls in individual elections would also
come to an end. However, the Election Commission, it was submitted, would
reserve to itself its constitutional function to notify such suitable dates for
the polling as the circumstances and exigencies obtaining in the respective
constituencies may permit. This stand of the Election Commission is proper
and reassuring. The fixing of the dates of polling is a matter for the informed
judgment of the Election Commission consistent with its perception of the
law and order situation and of the ensurement of the requisite precautionary
and remedial measures.

Writ Petition (C) No. 2943 of 1993 in the Bombay High Court need not,
therefore, be proceeded with. Indeed, on an earlier occasion, Mr. F.S.
Nariman, learned senior counsel appearing for the candidate-petitioner had
fairly stated that his client would unconditionally withdraw the writ petition
if the Election Commission even indicated its inclination to reconsider its
order dated 2nd August, 1993. We, accordingly, direct that further
proceedings in Writ Petition (C) No. 2943 of 1993 be stayed. We also stay
the operation of the interlocutory order dated 2nd August, 1993, passed by
the High Court. Transfer Petition No. 754 of 1993, for withdrawal of Writ
Petition No. 2943 of 1993, will be considered, if necessary, depending on the
decision that the Election Commission might take pursuant to the
submissions now made before us.

V. Transfer Petition (C) No. 757 of 1993 (Arising from CWJC No.
7750 / 1993 in the Patna High Court)

Issue notice on the transfer petition and on the interlocutory application
for stay.

There will be no interlocutory order as we are told that the High Court
has reserved judgment after finally hearing the matter. It is open to the
Election Commission to make a submission before the High Court as to the
need or otherwise of a pronouncement of judgment in this case, in view of
the stand made manifest before us.
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V. Special leave petition (C) nos. 12655-57 of 1993 and Transfer
Petition No. 756 of 1993 (Arising out of W.P. No. 14690/1993 to 14692/1993 -
High Court of Judicature at Madras)

These special leave petitions arise out of and are directed against the
interlocutory orders made in three writ petitions nos. 14690/92 of 1993, on
the file of the High Court of Judicature at Madras moved by the State of
Tamil Nadu. They pertain to the postponement of the polling in the “Palani
Parliamentary Constituency” and the “Ranipet Assembly Constituency”
respectively.

One of the controversies pertains to the authority of the Election
Commission to direct deployment of security forces to ensure peaceful, free
and fair polling.

Issue notices on the transfer petition and on the SLPs to the respondents.

There will be interim stay of the operation of the interlocutory orders
dated 7th August, 1993, in the three writ petitions made on 7th August,
1993. Further proceedings in the said writ petitions before the High Court
shall also remain stayed until further orders of this Court.

V1. Special Leave Petition (C) Nos. 12481/93 and Transfer Petition
(C) No. 755/1993 arising out of the order dated 3rd August, 1993 in CR No.
Nil/93 (Rajesh Khaitan Vs. The Election Commission of India) and SLP
(C) No. 12721 of 1993 and the unnumbered TP of the Election Commission
of India against the order dated 5.8.93 and 6.8.93 of the Calcutta High Court
in Matter No. Nil/93 (State of West Bengal Vs. The Election Commission of
India).

These petitions are moved by the Election Commission against the order
dated 3rd August, 1993, made by the High Court of Calcutta in CR No. Nil
of 1993 (Rajesh Khaitan Vs. The Election Commission of India) and the
order dated 5th August, 1993 and 6th August, 1993 made by the High Court
of Calcutta in Matter No. Nil/93 (State of West Bengal Vs. The Election
Commission of India).

Issue Notice. There will be an interim stay of operation of the orders
dated 3rd August, 1993, 5th August, 1993 and the 6th August, 1993 made
by the High Court in the aforesaid two writ petitions. The further proceedings
of the writ petitions in the High Court shall remain stayed until further
orders.

VII. Transfer Petition No. (unnumbered)../93 (Arising out of the
order dated 7th August, 1993 in SCA No. 7881 of 1993 in the High Court of
Gujarat)
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By this transfer petition the Election Commission seeks to have SCA
No. 7881 of 1993 on the file of the High Court of Gujarat - (Madhu Bhai Vs.
T.N. Seshan) withdrawn to this court.

We have perused the orders made by the High Court of Gujarat in the
writ petition. The High Court, if we may say so with respect, has acted with
great restraint and circumspection. It has requested the Election
Commission, in view of its high constitutional position, to resolve the matter
in a satisfactory manner. There is an equally reassuring response from the
Election Commission that it would endeavour to resolve the matter before
the 13th August, 1993 and make an appropriate submission before the High
Court.

In view of the way the matter is proceeded with by the High Court,
there is no justification for interference with the proceedings before the
High Court. Parties may make further submissions in this behalf before the
High Court. We dismiss the Transfer Petition.

VIII. Parties are at liberty to mention.
Sd/- Sd/-
(Virender K. Sharma) (S.R. Thite)
Court Master Court Master
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SUPREME CO

URT OF INDIA

RECORD OF PROCEEDINGS

Writ Petition (Civil/C) No. (s) 606 of 1993

Election Commission of India

Petitioner

Vs.

Union of India and Others

Respondent(s)

(With Apps. for Directions and Stay and Office Report)
With SLP (C) Nos. 12481, 12721, 12655-57 of 1993
TP (C) No. 755-57 of 1993, 772, 774-75 of 1993

Date : 14.10.1993

CORAM :

Hon’ble the Chief Justice
Hon’ble Mr. Justice S.C. Agrawal
Hon’ble Dr. Justice A.S. Anand

For Petitioner(s) Mr

Mr.
Mr.

Mr.
Mr.
Mr.
Mr.

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

For Union of India

For Respondents

Mr

. G. Ramaswamy, Sr. Adv.
R.K. Garg, Sr. Adv.
S. Muralidhar, Adv.

M.K. Banerjee, AG
A.S. Rao

T.V. Ratnam

A. Subhashini, Advs.

R.K. Jain, Sr. Adv.

P.R. Seetharaman, Adv.

Ashwani Kumar, Sr. Adv.

G.K. Bansal, Adv.

H.K. Puri, Mr. A.S. Bhasme

S.K. Nandy, Mr. Guntur Prabhakar
S.K. Mehta, Mr. Dhruv Mehta
Aman Vachher, Mr. G. Prakash
Suman J. Khaitan, Ms. Kirti Mishra
. M. Veerappa, Mr. K.H. Nobin Singh
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Mr. Bhavani S. Gadnis, Mr. D.A. Dave
Mr. Chava Badri Nath Babu

Mr. Anip Sachtey, Advs.

Mr. R. Singhvi, Mr. S.K. Agnihorti, Advs.
Mr. T.V.S.N. Chari, Ms. Promila,

Mr. N. Nayyar, Advs.

ORDER

Learned Attorney General sought to point out that the consultative
process indicated in para 5 (a) of the order dated 11th October, 1993 should
involve the Election Commission also. This, we think, is the very purport of
the exercise. It is also understood by the Election Commission itself as
affirmed by Sri G. Ramaswamy, learned counsel appearing for the Election
Commission. The Election Commission will participate in these consultative
meetings.

It was also suggested that the same consultative machinery, with
inclusion of some additional members, should also serve as a consultative
committee for the assessment and deployment of para-military and security
forces for election purposes. For this purpose and to deal with this aspect
the committee may include the Directors General of BSF, CRPF, ITBP and
CISF also.

List on 1st November, 1993 at 2.00 p.m.

Sd/- Sd/-
(Dinesh Kumar) (S.R. Thite)
Court Master Court Master
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SUPREME COURT OF INDIA
CIVIL ORIGINAL / APPELLATE JURISDICTION

Writ Petition (C) No. 606 of 1993

Election Commission of India Petitioner
Vs.
Union of India and Others Respondent(s)

With SLP (C) Nos. 12481 / 1993, 12721 / 1993,
TP (C) No. 772, 774-75/1993 and TC (C) No. 39/1996

ORDER
I.LA. No. 5 of 2000 in WP (C) No. 606 of 1993 :

As between the Election Commission of India and the Union of India
(the petitioner and the first respondent to the writ petition), it is agreed
that the writ petition be disposed of in terms of the Terms of Settlement
recorded in paragraph (3) of the interim application.

Learned counsel for the Election Commission and the Union of India
state that the States of Tripura, Maharashtra, Tamil Nadu, Andhra Pradesh
and Mizoram have accepted these terms in toto. Insofar as other States are
concerned, there is some reservation either in respect of one or the other
term or altogether.

The writ petition is disposed of in terms of aforesaid Terms of Settlement.
As against States other than Respondents 4, 6 and 7, the writ petition is
allowed to be withdrawn and the issue is left open to be agitated in the
appropriate proceedings, if raised.

SLP (C) No. 12481 of 1993 :

Learned counsel for the Election Commission of India (petitioner) states
that the special leave petition has become infructuous. It is disposed of as
such.

SLP (C) No. 12721 of 1993 :

Learned counsel states that the issue involved in the original writ
petition has been settled. On the application of learned counsel for the
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petitioner, the special leave petition is dismissed as withdrawn.
TP (C) No. 772 of 1993 :

The transfer petition relating to the aforementioned writ petition,
therefore, does not survive and is dismissed as withdrawn.

TP (C) Nos. 774-75 of 1993 :

Learned counsel for the Election Commission of India (petitioner) states
that these transfer petitions have become infructuous. They are disposed of
as such.

TC No. 39 of 1996 :

The petitioner in-person is not present despite notice. In any event, the
issue is now settled by the Terms of Settlement between the Election
Commission of India and the Union of India in Writ Petition (C) No. 606 of
1993. The transferred case is, therefore, dismissed.

Sd/-
........................................... J.
(S.P. Bharucha)

Sd/-
........................................... J.
(Y.K. Sabharwal)

Sd/-
........................................... J.
(Ruma Pal)

New Delhi
21st September, 2000
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SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

I.LA. NO. /2000
IN
Writ Petitition (Civil) No. 606 of 1993

Election Commission of India Petitioner
Vs.

Union of India and Others Respondent(s)

Application for Placing on Record the Terms of Settlement arrived at
between the Petitioner and Respondent No. 1 and for Directions

To

The Hon’ble The Chief Justice of India and his companion Justice of
the Supreme Court of India

The Joint Application of the petitioner and respondent No. 1
abovenamed.

Most respectfully sheweth

1. By this joint application, the petitioner and respondent No. 1
pray that the terms of settlement in the above matter arrived at between
the Petitioner and the Respondent No. 1 be taken on record and further
pray for a direction that the writ petition be disposed of in terms thereof.

2. Consequent to differences between the Petitioner and the
Respondent No. 1, Union of India as well as other Respondent States in
regard to the disciplinary powers of the Petitioner in relation to the conduct
of government officials placed on deputation with it for election duty and
under its discipline and control during elections, the petitioner filed the
above writ petition seeking a declaration from this Hon’ble Court as to its
aforementioned powers.

3. This Hon’ble Court had, at the hearing of the above writ
petition on 05.11.98, expressed the hope that a positive effort will be made
by the authorities concerned to reach an acceptable conclusion. Accordingly,
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with a view to resolving the abovementioned differences, the petitioner has
in the recent past held negotiations with the respondent No. 1 Union of
India. The Cabinet Secretary also discussed the issue with nine respondent
states in the above writ petition. Consequent thereto, the following agreed
terms of settlement have been arrived at between the petitioner and

Election Commission of India Vs. Union of India and Others

respondent no. 1 Union of India :

4.

“That the displinary functions of the Election
Commission of India over officers, staff and police
deputed to perform election duties during
election period shall extend to -

€)) Suspending any officer / official / police
personnel for insubordination or dereliction of
duty;

(b) Substituting any officer / official / police
personnel by another such person, and returning
the substituted individual to the cadre to which
he belongs, with appropriate report on his
conduct;

© Making recommendation to the
competent authority, for taking disciplinary
action, for any act of insubordination or
dereliction of duty, while on election duty. Such
recommendation shall be promptly acted upon
by the disciplinary authority, and action taken
will be communicated to the Election
Commission, within a period of six months from
the date of the Election Commission’s
recommendations;

(d) The Government of India will advise the
State Governments that they too should follow
the above principles and decisions, since a large
number of election officials are under their
administrative control”.

The above terms of settlement are acceptable to both the
petitioner and respondent no. 1 and both are agreed that the above writ
petition may be disposed of by this Hon’ble Court in terms thereof. Hence
both parties are making this joint application which they submit, it would

be in the interests of justice for this Hon’ble Court to allow.
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PRAYER

In the circumstances, the petitioner and respondent no. 1 jointly pray
that this Hon’ble Court may be pleased to :

€)) take on record the terms of settlement in the above matter
arrived at between the petitioner and respondent no. 1 as mentioned in
para (3) above;

(b) dispose of WP (C) No. 606/93 in terms of the settlement as
mentioned in para (3) above; and

© pass such other orders as this Hon’ble Court may deem fit in
the circumstances of the case.

And for this act of kindness, the applicants shall as in duty bound be
ever grateful.

FILED BY :

Sd/-
(B.K. PRASAD)
Advocate for the Respondent No. 1

AND
Sd/-
(S. MURALIDHAR)

Advocate for the Petitioner

New Delhi
26th July, 2000
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SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

I.LA. NO. /2000
IN
Writ Petitition (Civil) No. 606 of 1993

Election Commission of India Petitioner
Vs.
Union of India and Others Respondent(s)
AFFIDAVIT

I, K.J. Rao, S/o Late Sri K. Byragi, Secretary, Election Commission of
India, Nirvachan Sadan, Ashoka Road, New Delhi, do hereby solemnly affirm
and state on oath as under :

1. I am the Secretary of the Election Commission of India and
am conversant with the facts and circumstances and records of the case.

2. I have read and understood the accompanying application and
make this affidavit in support thereof.

3. I say that the contents of the accompanying application are
true to my knowledge based on information received as well as on the records
of the case.

Sd/-
DEPONENT

VERIFICATION

I, the deponent abovenamed, do hereby verify and declare that the
contents of this affidavit are true and correct to the best of my knowledge;
no part of it is false and nothing material has been concealed therefrom.

Verified at New Delhi this the 26th day of July, 2000.

Sd/-
DEPONENT
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ELECTION COMMISSION OF INDIA

CORAM:
Hon’ble Hon’ble Hon’ble
Sh. G.V.G. Krishnamurty Dr. M.S. Gill Sh. J.M. Lyngdoh
Election Chief Election Election
Commissioner Commissioner Commissioner

Reference Case Nos. 1(G), 2(G), 3(G), 4(G), 5(G) and 6(G) of 1993
and 1(G) of 1994

(References from the Governor of Tamil Nadu under Article 192(2)
of the Constitution of India)

In the matter of :
Reference Case No0.1(G) of 1993

Dr. Subramanian Swamy, Petitioner
President, Janata Party,
New Delhi.
Versus
Ms. J. Jayalalitha, Respondent

Former Member of the

Tamil Nadu Legislative Assembly
and former Chief Minister of
Tamil Nadu.

Reference Case N0.2(G) of 1993

Smt. R. Kasturi Radhakrishnan Petitioner
Chairperson, Madras Citizens

Progressive Council, No.8,

5th Street, Elephant Tank,

Royapettah, Madras.

Versus

Ms. J. Jayalalitha, Respondent
Former Member of the

Tamil Nadu Legislative Assembly

and former Chief Minister of Tamil Nadu.
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Reference Case No0.3(G) of 1993

Shri P. Rathanavel, Advocate,
169, Law Chambers,

High Court Buildings,
Madras-600 104.

Versus

Ms. J. Jayalalitha,

Former Member of the

Tamil Nadu Legislative Assembly
and former Chief Minister of
Tamil Nadu.

Reference Case No0.4(G) of 1993

Shri Thanga Maruthamuthu,
Advocate,
President of Grama
Munnetra Kazhagam, No.9,
Kumaran Street, Ayyappa Nagar,
Tiruchirapalli-21.

Versus
Ms. J. Jayalalitha,
Former Member of the
Tamil Nadu Legislative Assembly
and former Chief Minister of
Tamil Nadu.

Reference Case No0.5(G) of 1993

Shri V.V. Swaminathan,
Ex-M.P.,
F-33, Ramakrishna Nagar,
Madras-600 028.
Versus
Ms. J. Jayalalitha,
Former Member of the
Tamil Nadu Legislative Assembly
and former Chief Minister of
Tamil Nadu.
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Reference Case No0.6(G) of 1993

Dr. Subramanian Swamy, Petitioner
President,
Janata Party,
New Delhi.
Versus
Ms. J. Jayalalitha, Respondent

Former Member of the

Tamil Nadu Legislative Assembly
and former Chief Minister of
Tamil Nadu.

Reference Case No0.1(G) of 1994

Shri S. Thirunavukkarasu, Petitioner
General Secretary,
M.G.R. Anna D.M. Kazhagam,
29, Padbanaba Street (North),
Madras-17.
Versus
Ms. J. Jayalalitha, Respondent
Former Member of the
Tamil Nadu Legislative Assembly
and former Chief Minister of
Tamil Nadu.

Constitution of India - Article 192 - Reference from Governor seeking
opinion of Election Commission on question of disqualification of sitting
member of State Assembly - apprehension of bias alleged against the then
Chief Election Commissioner by respondent - Supreme Court directing the
then Chief Election Commissioner to recuse himself from adjudicating the
matter, and to give his opinion only if there was difference of opinion between
the two Election Commissioners, under doctrine of necessity - Dissolution of
Legislative Assembly, meanwhile - reference becomes infructuous.

SUMMARY OF THE CASE

The Election Commission received a reference from the Governor of
Tamil Nadu on 29.3.1993 for its opinion under Article 192(2) of the
Constitution on the question of alleged disqualification of Ms. J. Jayalalitha,
the then Chief Minister of Tamil Nadu. The above guestion arose on a

63



References from the Governor of Tamil Nadu under Article 192(2) of the Constitution of India

petition filed before the Governor by Dr. Subramaniam Swamy, the President
of the Janata Party, in terms of Article 192 (1). On 31.3.1993, a single judge
of the Madras High Court issued an interim order directing that Sh. T.N.
Seshan, the then Chief Election Commissioner, shall not proceed with the
inquiry in the reference case as Ms. J. Jayalalitha apprehended bias against
her on the part of the then Chief Election Commissioner. The Election
Commission raised an objection that under the doctrine of necessity the
Chief Election Commissioner had to dispose of the matter as the Election
Commission was then composed of only the Chief Election Commissioner.
On 2.7.1993, the single judge of the Madras High Court confirmed his interim
order and directed the then Chief Election Commissioner to recuse himself
from adjudicating the matter. However, the single judge also ruled that Ms.
J.Jayalalitha had not become subject to disqualification on the grounds
alleged in the petition of Dr. Subramaniam Swamy.

The matter was then taken by Dr. Subramaniam Swamy in appeal to
a Division Bench of the High Court. The Division Bench decided the matter
on 15.11.93. By that time, the Election Commission had become a multi-
member body with the appointment of two Election Commissioners on
1.10.93. The Division Bench of the High Court also directed that the then
Chief Election Commissioner should recuse himself from adjudicating the
matter and it should be left to be disposed of by one or both of the Election
Commissioners. The Division Bench, however, struck down that part of the
order of the single judge whereby he had held that the petitioner Ms.
J.Jayalalitha had not incurred any disqualification. The Division Bench
held that such decision could be made only by the Election Commission and
not the High Court, in view of Article 192 of the Constitution.

The matter was then taken to the Supreme Court by way of an appeal
by the Election Commission. On 23.4.96, the Supreme Court also upheld
the decision of the Division Bench of the High Court and directed the then
Chief Election Commissioner to recuse himself from adjudicating the matter.
The Supreme Court directed that the matter may be heard and disposed of
by the two Election Commissioners and in the event of difference of opinion
between them, the Chief Election Commissioner may then give his opinion
as the doctrine of necessity would then apply in that event. Meanwhile, six
more references had been received by the Election Commission from the
Governor of Tamil Nadu raising the question of alleged disqualification of
Ms.J. Jayalalitha on several grounds. All these references had also become
sub-judice, as Ms. Jayalalitha had approached the Madras High Court in
those cases as well. After the resolution of the controversy by the Supreme
Court on the above question of the then Chief Election Commissioner's
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participation in the proceedings, the two Election Commissioners heard the
matter on 31.7.1996. In the mean time, the Tamil Nadu Legislative Assembly
of which Ms. J.Jayalalitha was a member, had been dissolved on 9th May,
1996 and a new Legislative Assembly constituted following the general
election in which Ms.J.Jayalalitha was defeated and had ceased to be a
member of the State Assembly. A preliminary point was raised before the
Commission that references from the Governor had become infructuous with
the dissolution of the Assembly of which Ms. J.Jayalalitha was a member.
The hearing was adjourned, as some of the reference cases were still the
subject matter of certain judicial proceedings before the Madras High Court.
After the disposal of all those Court cases in terms of the Supreme Court's
direction, when the matter was finally heard by the Commission on 21.7.97,
the earlier Chief Election Commissioner had retired and, therefore, the
matter was heard by the full Commission consisting of the succeeding Chief
Election Commissioner and the two Election Commissioners. The full
Commission was unanimously of the opinion that all the aforesaid references
had become infructuous in view of the dissolution in May, 1996 of the Tamil
Nadu Legislative Assembly of which Ms.Jayalalitha was a member, and
tendered its opinion accordingly to the Governor of Tamil Nadu on 14.8.97
under Article 192(2) of the Constitution.

OPINION

All these references were received in the years 1993 and 1994 from the
Governor of Tamil Nadu under Article 192(2) of the Constitution of India,
seeking the opinion of the Election Commission on the question whether
Ms. J. Jayalalitha, who then was a sitting member of the then existing
Legislative Assembly of Tamil Nadu and also Chief Minister of Tamil Nadu,
had become subject to disqualification under Article 191(1) (e) of the
Constitution read with Section 9A of the Representation of the People Act,
1951.

These references have a long chequered history, and enquiry into
these cases got bogged down from day one, for reasons to which we shall
revert shortly. First, however, a brief mention may be made of the relevant
particulars of these references, and of the grounds on which the question of
alleged disqualification of Ms. Jayalalitha is raised therein, as follows:
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Reference Date of Name of Petitioner Date of Ground of alleged
Case No. Reference Petition/ disqualification
by the Memor-
Governor andum
1(G) of 1993 26.3.93 Dr. Subramanian 2.10.1992 Contract by Jaya Publica-
Swami, President tions, a partnership firmin
Janata Party, which Ms. J. Jayalalitha is
New Delhi a partner, with the Tamil
Nadu Text Book Society
for supply of Text Books for
schools.
2(G) of 1993 15.7.1993 Madras Citizens 18th, 19th Purchase of land by Jaya
Progressive Council 21st & 22nd Publications at Guindy
represented by July, 1992 from the Government at a
Chairperson Smt. very low price by misusing
Kasturi Radhakrishnan the office of Chief Minister.
3(G) of 1993 15.7.1993  Shri P. Rathanavel, 15.9.1992 (i) Purchase of land by
Advocate, Madras Jaya Publications from
Tamil Nadu Small
Industries Corporation at
a very low price by
misusing the office of Chief
Minister.
(ii) Contract by Jaya Pub-
lications with Tamil Nadu
Text Book Society to print
Text Books for schools in
Tamil Nadu.
4(G) of 1993 15.7.1993 Sh. Thanga 4.1.1992 (i) Purchase of land by
Maruthamuthu and Jaya Publications from
Advocate, 31.3.1993 Tamil Nadu Small
Tiruchirapalli Industries Corporation at
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a very low price by
misusing the office of Chief
Minister.

(ii) Contract by Jaya Pub-
lications with Tamil Nadu
Text Book Society to print
Text Books for schools in
Tamil Nadu.

(iii) Contract for supply of
vehicles to State Govern-
ment of M/s. Sasi Enter-
prises, of which Ms.
Jayalalitha is a partner.
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5(G) of 1993 15.7.1993  Sh. V.V. Swaminathan 10.1.1993 Purchase of land by Jaya
Ex-MP, Madras Publications from Tamil
Nadu Small Industries

Corporation.

6(G) of 1993 15.7.1993  Dr. Subramanian 4.3.1993 Contract by Jaya Publica-
Swamy, President of and tions with the Industries
Janata Party, 9.3.1993 Department, Government
New Delhi of Tamil Nadu for printing

of Industrial Policy Note
submitted with the budget
demands for 1992-93.

1(G) of 1994 13.11.1994 Sh. S. Thirunavukkarasu 13.11.1994 Contract by Jaya Publica-

General Secretary tions with the Industries
MGR Anna D.M. Department, Government
Kazhagam of Tamil Nadu for printing

of Industrial Policy Note
submitted with the budget
demands for 1992-93.

3. The petitioners in Reference Case No0s.3(G)/93, 5(G)/93 and 1(G)/94,
namely, S/Sh. P. Rathanavel, V.V. Swaminathan and S.
Thirunavukkarasu, however, subsequently wrote to the Commission
on 18.8.1993, 7.1.94 and 24.4.96 respectively, that they were
withdrawing their petitions.

4. Now, we come to the reasons for not taking up these cases earlier.

5. The first reference (No.1 (G) of 1993) was made by the Governor of
Tamil Nadu, on 26.3.1993, after the petitioner, Dr. Subramanian
Swamy, sought intervention of the Supreme Court to have his
memorandum dated 2.10.1992 forwarded by the Governor to the
Commission. When that reference was received in the Commission
on 29.3.1993, the Commission, at that time, was a single member
body, with Shri T.N. Seshan, Chief Election Commissioner, being its
sole member. On 30.3.1993, the Commission issued usual notices to
the petitioner, Dr. Subramanian Swamy, and the respondent, Ms. J.
Jayalalitha, to file their written statements, etc., by 23.4.1993.
Parallely, the respondent, Ms. Jayalalitha moved the Madras High
Court, by way of Writ Petitions Nos. 6094 and 6095 of 1993, seeking
adirections to the then Chief Election Commissioner (Sh. T.N. Seshan)
not to deal with the above matter in any manner, as its was alleged
in those petitions that Shri T.N. Seshan was personally biased in
favour of Dr. Subramanian Swamy and prejudiced against Ms.
Jayalalitha. It was also contended in those writ petitions that Ms.
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Jayalalitha had not incurred any disqualification on the facts alleged
in the memorandum of Dr. Subramanian Swamy. A learned single
Judge of the Madras High Court passed an ex-parte interim order on
31.3.1993 restraining Shri Seshan from dealing with the said case.
Subsequently, he confirmed the interim order with his final order on
2.7.1993, upholding the allegation of bias raised by Ms. Jayalalitha
against Shri Seshan. By the said order of 2.7.1993, the learned single
Judge also held that Ms. Jayalalitha had not become subject to any
disqualification. Dr. Subramanian Swamy felt aggrieved by this order
of the learned single Judge and he filed an appeal (Writ Appeal N0.956
of 1993) before Division Bench of the High Court. The Writ Appeal
was decided by Division Bench of the High Court on 15.11.1993. By
that time, the Commission had become a multi-member body on 1st
October, 1993, with the appointment of two of us (Dr. M.S. Gill and
Shri G.V.G. Krishnamurty) as Election Commissioners, in addition
to the Chief Election Commissioner. The Division Bench of the High
Court also restrained Shri Seshan from dealing with the said case
and further observed that it was now open to the multi-member
Commission, while regulating the procedure for transaction and
allocation of its business, allot this case to any one of the two Election
Commissioners or to both. The Division Bench, however, struck down
that part of the learned single Judge's order, whereby he had held
that Ms. J. Jayalalitha had not incurred any disqualification. The
Division Bench held that any decision to that effect could be taken
only by the Governor on the opinion of the Election Commission under
Article 192 of the Constitution, and not by the High Court under
Article 226 of the Constitution. Shri Seshan was not satisfied with
the above direction of the Madras High Court. He got an Appeal
(C.A. No. 504 of 1994) filed before the Supreme Court, on behalf of
the Election Commission, but without taking the full Election
Commission into confidence. That appeal was ultimately disposed of
by the Supreme Court on 23.4.1996, with direction in the following
terms :-

"We are, therefore, of the opinion that the proper
course to follow is that the Chief Election
Commissioner should call a meeting of the
Election Commission to adjudicate on the issue
of disqualification of Ms. Jayalalitha on the
grounds alleged by Dr. Swamy. After calling the
meeting he should act as the Chairman but then
he may recuse himself by announcing that he
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would not participate in the formation of opinion.
If the two Election Commissioners reach a
unanimous opinion, the Chief Election
Commissioner will have the opinion
communicated to the Governor. If the two
Election Commissioners do not reach a
unanimous decision in the matter of expressing
their opinion on the issue referred to the Election
Commission, it would be necessary for the Chief
Election Commissioner to express his opinion on
the doctrine of necessity".

It was, however, only on 8.7.96 that Shri Seshan, in compliance with
the above direction of the Supreme Court, recused himself from
dealing with the above matter. Meanwhile, the Tamil Nadu
Legislative Assembly, of which Ms. J. Jayalalitha was a member,
was dissolved on 9.5.1996, when a new Legislative Assembly was
constituted, following a general election which Ms. Jayalalitha was
defeated and ceased to be a member of the State Legislative Assembly.

Then the two of us (Dr M.S. Gill, the present Chief Election
Commissioner, and Shri G.V.G. Krishnamurty, Election
Commissioner) heard Dr. Subramanian Swamy and Ms. J. Jayalalitha
(through her learned counsel) on 31.7.1996. The opinion was,
however, reserved as a preliminary point was raised as to whether
the said reference from the Governor of Tamil Nadu still survived
after the dissolution of the Tamil Nadu Legislative Assembly in May,
1996 and as it was felt that any expression of opinion on that
preliminary issue would be equally applicable in relation to the other
6 (six) references, received from the Governor of Tamil Nadu, and
which were pending before the Commission, having become sub-judice
before the Madras High Court, in the circumstances mentioned below.

When the Commission issued notices to Ms. Jayalalitha in Reference
Case Nos. 2(G) to 6(G) of 1993 in July, 1993, she again approached
the Madras High Court with Writ Petition Nos. 14120 to 14124 of
1993. A learned single Judge of the High Court, by an interim order
dated 29.7.1993 in Writ Petitions No0s.14121 to 14124 of 1993,
restrained Shri Seshan from dealing with Reference Case Nos.2 (G)
to 5(G) of 1993. (Writ Petition No. 14120 of 93 relating to Reference
Case No. 6(G) of 1993, arising out of memoranda dated 4.3.1993 and
9.3.1993 of Dr. Subramanian Swamy, somehow, got delinked before
the High Court, while passing the said interim order on 29.7.1993,
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presumably because the High Court had already issued the order on
2.7.1993 in Writ Petition Nos. 6094 and 6095 of 1993 restraining
Shri Seshan from dealing with Reference Case No.1 (G) of 1993,
arising out of earlier memorandum dated 2.10.1992 of Dr.
Subramanian Swamy.) The learned single Judge confirmed his
interim order on 8.12.1993, directing Shri Seshan to recuse himself
from adjudicating in the above reference cases. Again, Shri Seshan
felt aggrieved by the above order, and got appeals (Writ Appeal Nos.
334 to 337 of 1994) filed before Division bench of the High Court,
without placing the matter before the full Commission. These writ
appeals were withdrawn by the Commission on 31.1.1997, after Shri
Seshan demitted office of the Chief Election Commissioner in
December, 1996.

Ms. Jayalalitha filed yet another writ petition (N0.2063 of 1995), when
a notice was issued to her in January, 1995 in the last of these
reference cases (No.1(G) of 1994). In this writ petition also, a learned
single Judge of the Madras High Court, by an interim order on
13.2.1995, restrained Shri Seshan from adjudicating in the said
reference case. The Writ Petition was ultimately disposed of by the
learned single Judge on 28.6.1996, with the direction to follow the
orders of the Supreme Court in the above referred Civil Appeal No.
504 of 1994, the relevant extract whereof has already been quoted in
para 5 above. As per records of the Commission, Writ Petition No.
14120 of 1993, still continues to pending before the Madras High
Court. The pendency of that Writ Petition, however, no longer affects
the present proceedings, because the prayer of the writ petitioner
therein was to restrain Shri Seshan from adjudicating in Reference
Case No0.6(G) of 1993, and he has already retired on 12.12.1996 on
the expiration of term of his office.

Thus, it was only after 31.01.1997, that the Commission could take
up the other pending references, unhindered by any judicial
proceedings.

Thereafter, the Commission proceeded further in these cases and
decided to give an opportunity of personal hearing to the remaining
petitioners and the respondent, before formulating any opinion in
the matter. Certain requests were made on behalf of the parties to
hold the hearing, preferably in the month of July, 97 and, accordingly
the Commission decided to hear the parties on 21.7.1997. Notices for
that purpose were sent to the concerned petitioners and respondent
on 24.6.1997. However, at the hearing held on 21.7.97, only one of
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the petitioners Shri S. Thirunavukkarasu, (petitioner in Reference
No.1(G) of 1994) was represented, through an Advocate. He too had
nothing to say, except to make a prayer to adjourn the hearing on the
ground that he had received instructions from his client only the
previous evening. The Commission did not see sufficient justification
for adjournment of the hearing on that ground, as the parties were
given notice about one month in advance. The Commission also took
note of the fact that the said petitioner had earlier written to the
Commission, as well as to the Governor of Tamil Nadu, on 24.4.1996
that he was withdrawing his petition in the matter. The Commission,
nevertheless, permitted that Advocate to file written submissions, if
he so desired, within a week. He, however, did not make any such
submission.

When the matter was heard, first by the two of us (Dr. M.S. Gill and
Shri G.V.G. Krishnamurty), on 31.7.1996, and again by the full
Commission, on 21.7.97, Shri Vinod Bobde, learned counsel for the
respondent Ms. J. Jayalalitha, submitted that these references had
become infructuous on the dissolution, on 13.5.1996, of the Tamil
Nadu Legislative Assembly, of which the respondent Ms. Jayalalitha
was a member when these references were made. According to him,
the question raised by the petitioners no longer survived, as the
questions related to the membership of Ms. Jayalalitha of the earlier
House of the Tamil Nadu Legislative Assembly, which had since been
dissolved. His submission was that any decision on those questions,
after the dissolution of that Assembly, in May, 1996, would be of
mere academic interest and that the consistent practice of the Courts
had always been not to go into academic question. In support of his
contention, he relied, particularly, on the decision of the Supreme
Court in the case of Loknath Padhan Vs. Birendra Kumar Sahu (AIR
1974 SC 505).

Dr. Subramanian Swamy, petitioner in Reference Case Nos. 1(G) and
6(G) of 1993, however, differed on this point and submitted that the
dissolution of the Tamil Nadu Legislative Assembly, of which Ms.
Jayalalitha was the member, in May, 1996, did not render these
references infructuous, as questions of great public importance,
particularly, relating to the conduct of Chief Minister, had been raised
therein. He felt that the decision of the Election Commission, on
merits, on the alleged illegalities in the conduct and functioning of
Ms. Jayalalitha, as raised by him, would have serious impact on the
functioning of Chief Ministers in future.
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The Commission did not have the benefit of the views of other
petitioners, as none of them appeared when they were called for
hearing on 21.7.1997.

In view of the above preliminary issue about the very survival of
these references having been raised, by the respondent, it will be
highly expedient and desirable that the Commission first decides this
important preliminary point. Any inquiry, on merits, into the
allegations as made out in the petitioners in the petitions would
become necessary, only if the Commission comes to the view that
these references still survive, the dissolution of the Tamil Nadu
Legislative Assembly in May, 1996 notwithstanding.

Before dealing with this issue, it may be appropriate to dispose of,
first, that part of the contention of Dr. Subramanian Swamy by which
he urged the Commission not to treat these references as infructuous
but to give its opinion on merits. He contended that the decision of
the Commission, on merits, would be an eye-opener for the Chief
Minister of the State not to misuse their authority in future. Legally
speaking, the Commission is not concerned with this aspect of the
matter. The Commission is required to give opinion under Article
192(2) of the Constitution on the question whether a sitting member
of State Legislature has become subject to disqualification under
Article 191 (1) : that is to say whether such member is disqualified
for continuing as a member of State Legislature, and not whether
such member is disqualified or unsuitable for being the Chief Minister
of the State. In other words, the Commission is to form opinion on
the question of disqualification of the member concerned qua member
of the State Legislature and vis-a-vis the disqualification mentioned
under Article 191(1) of the Constitution, and not in relation to his/
her conduct as Chief Minister or any other office held by him/her.
Therefore, the issue whether the present reference still survive or
has become infructuous is to be decided with reference to Ms.
Jayalalitha's membership of the Tamil Nadu Legislative Assembly
and not her Chief Ministership of the State.

As mentioned at the very outset, these are references under Article
192(2) of the Constitution. Under that Article, the Commission is
called upon to give opinion on the question whether Ms. Jayalalitha
has become subject to disqualification for being a member of the Tamil
Nadu Legislative Assembly under Article 191(1) of the Constitution.
At present, it is an undisputed fact that Ms. Jayalalitha is not a
sitting member of the existing Tamil Nadu Legislative Assembly,
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which was constituted in May, 1996 on the basis of general election
held in the State in April, 1996. Thus, no question in terms of Article
192 of the Constitution can, at present, be said to arise in relation to
Ms. Jayalalitha, as she is not at present a sitting member of the
Tamil Nadu Legislative Assembly. But, such a question having been
raised at a time when she undoubtedly was a sitting member of the
State Assembly, the Commission has to consider whether it should
give any opinion on that question or not in the changed circumstances.

Having considered all relevant aspects of the said question, the
Commission is of the view that any such opinion now would be
unnecessary. Any enquiry, at this stage, into the question whether
Ms. Jayalitha had become subject to disqualification for continuing a
member of the earlier House of the Tamil Nadu Legislative Assembly,
already dissolved in May, 1996, would be of mere academic interest
now, and would be an exercise in futility. Any pronouncement on
the above question would not affect her present status, one way or
the other, nor would such pronouncement serve any meaningful
purpose at this stage. It is a well settled judicial practice, recognised
and followed in India, that if an issue is purely academic, in that its
decision one way or the other would have no impact on the position of
the parties, it would be waste of public time, and indeed not proper
exercise of authority for the courts to engage themselves in deciding
such academic issues. Shri Bobde was right in placing reliance on
the decision of the Supreme Court in the case of Loknath Pradhan
Vs. Birendra Kumar Sahu (Supra). In that case, the election of
successful candidate to the Orissa Legislative Assembly was
challenged on the ground that he had a subsisting contract with the
Government of Orissa for the execution of certain works and that he
was disqualified under Section 9A of the Representation of the People
Act, 1951. The High Court dismissed the election petition, but an
appeal was pending before the Supreme Court, when, in the
meanwhile, the Orissa Legislative Assembly was dissolved. The
Supreme Court dismissed the appeal, as having become infructuous,
in view of dissolution of the State Legislative Assembly. The Supreme
Court observed that:

"Whilst the appeal was pending in this Court, the Orissa Legislative
Assembly was dissolved by the Governor on 3rd March, 1973 under
Article 174(2) (b) of the Constitution. The respondent therefore, raised
a preliminary objection at the hearing of the appeal before us that in
view of the dissolution of the Orissa Legislative Assembly, it was
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academic to decide whether or not the respondent was disqualified
from being a candidate under Section 9A and we should accordingly
decline to hear to appeal on merits. The argument of the respondent
was that unless there is a living issue between the parties the Court
would not proceed to decide it. It would not occupy its time by deciding
what is purely an academic question which has no sequitur so far as
the position of the parties is concerned. Here, contended the
respondent, even if the appellant was able to satisfy the Court that on
the date of the nomination, the respondent was disqualified under
Section 9A, itwould be a futile exercise, because the Orissa Legislative
Assembly being dissolved, the setting aside of the election of the
respondent would have no meaning or consequence and hence the
Court should refuse to embark on a discussion of the merits of the
qguestion arising in the appeal. We think there is great force in this
preliminary contention urged on behalf of the respondent. Itisawell
settled practice recognised and followed in India as well as England
that a Court should not undertake to decide an issue, unless it is a
living issue between the parties. If an issue is purely academic in
that its decision one way or the other would have no impact on the
position of the parties it would be waste of public time and indeed not
proper exercise of authority for the Court to engage itself in deciding

............ In the present case, the Orissa Legislative Assembly being
dissolved, it has become academic to consider whether on the date
when the nomination wasfiled, the respondent was disqualified under
Section 9-A. Even if it is found that he was so disqualified, it would
have no practical consequence, because the invalidation of his election
after the dissolution of the Orissa Legislative Assembly would be
meaningless and ineffectual. It would not hurt him. The
disqualification would only mean that he was not entitled to contest
the election on the date when he filed his nomination. It would have
no consequences operating in future. Itis possible that the respondent
had a subsisting contract with the Government of Orissa on the date
of nomination, but that contract may not be subsisting now. The
finding that the respondent was disqualified would be based on the
facts existing at the date of nomination and it would have no relevance
so far as the position at a future point of time may be concerned, and
therefore, in view of the dissolution of the Orissa Legislative Assembly,
it would have no practical interest for either of the parties. Neither
would it benefit the appellant nor would it affect the respondent in
any practical sense and it would be wholly academic to consider
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whether the respondent was disqualified on the date of nomination®”.

Following the above judicial policy and practice, the Supreme Court
has recently dismissed several pending election appeals of 1995, 1994,
etc. by treating them as infructuous, in view of the fact that fresh
general elections to the House of the People and the concerned State
Assemblies have been held in 1996 and the earlier Houses dissolved.

In the Commission's considered opinion, the ratio of the Supreme
Court's decision in the above referred case of Loknath Pradhan
squarely applies to the facts and circumstances of the present
references. In that case, the question was whether the returned
candidate was subject to disqualification under Section 9A of the
Representation of People Act, 1951 and the ultimate relief claimed
was that he should not continue as a member of the State Assembly.
In the present proceedings also, the question basically was whether
Ms. Jayalalitha had become subject to disqualification under the same
Section 9A of the Representation of People Act, 1951, and the ultimate
relief claimed was that she should not continue as member of the
State Assembly. Such a question, if raised in a pending election
petition or election appeal, would have undoubtedly been dismissed
by the Court, as having become infructuous and of mere academic
interest on the dissolution of the State Assembly, consistently with
the above policy and practice of the Courts. Then, why should the
Commission adopt a divergent course of action or act differently?
Any decision of the Commission in the present reference would also
be of mere academic interest at this stage. If the Courts do not want
to spend public energy and public time in going into the questions of
academic interest, there is no reason why the Election Commission
should deviate from this well settled practice and policy of judicial
fora. Itis not disputed that the present proceedings relating to these
references are also judicial proceedings (see Sections 146 to 146C of
the Representation of the People Act, 1951).

In fact, the past precedent show that the Commission has also been
consistently following the same policy and practice in such matters.
To cite a few examples, the opinion of the Commission was sought in
Reference Case No. 2 of 1989 (a reference from the President of India
under Article 103(2) of the Constitution which is akin to Article 192(2)
of the Constitution) whether Dr. Jagannath Mishra, then a sitting
member of the Council of States, had become disqualified for
continuing as member of that Council, by reason of his holding the
office of Chairman-cum-Director General of the L. N. Mishra Institute

75



22.

References from the Governor of Tamil Nadu under Article 192(2) of the Constitution of India

of Economic Development and Social Change, Patna. Before the
Commission could look into the matter and form any opinion, Dr.
Mishra got elected to the Bihar Legislative Assembly, and resigned
his seat in the Council of States. The Commission held that on the
resignation of Dr. Mishra from membership of the Council of States,
the reference received from the President on the above question had
become infructuous. Similarly, in Reference Case No.1 of 1992, the
qguestion raised was whether Smt. Jayanthi Natarajan, a sitting
member of the Council of States had become disqualified to continue
as a member of that Council, on account of her having held the post
of Additional Central Government Standing Counsel, with effect from
5.5.1992 to 15.6.1992. Smt. Natarajan was elected to the Council of
States in 1986 and her term of office expired on 29.6.92. She again
got re-elected to the Council of States in June, 1992 and got a further
stint as a member of the Council of States from 30.6.92 till June,
1998. The above question arose when her first stint from June, 1986
to June, 92 during which period she had held the said post of
Additional Central Government Standing Counsel, had already been
completed. The Commission considered the said reference as
infructuous, as it related to her membership of the Council of States
which came to an end on 29.6.92, on the expiration of her earlier
term of office, notwithstanding the fact that she was again a sitting
member of that Council when that reference was made. Again, a
similar view was taken by the Commission in Reference Case No. 3
of 1989 (a reference from the Governor of Maharashtra under Article
192(2) of the Constitution) relating to the alleged disqualification of
Shri Mahadeo Kashiraya Patil, a member of the Maharashtra
Legislative Assembly. In that case also, the Maharashtra Legislative
Assembly was dissolved following a general election, during the
pendency of the reference. The reference was considered as
infructuous, even though Shri M.K. Patil had got re-elected to the
Maharashtra Legislative Assembly at that general election.
Consistently, the same view has been taken by the Commission in
umpteen number of other such cases.

Having regard to the above constitutional and legal position, the policy
and practice of the Courts and also the past precedents and practice
of the Commission, the Commission is of the considered opinion that
all these 7(seven) references received from the Governor of Tamil
Nadu in the year 1993/1994 relating to the question of alleged
disqualification of Ms. J. Jayalalitha have become infructuous, after
the dissolution of the Tamil Nadu Legislative Assembly, of which
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she was a member, in May, 1996. These reference are accordingly
returned herewith to the Governor of Tamil Nadu with the
Commission's opinion under Article 192(2) of the Constitution, to the
above effect.

Sd/- Sd/- Sd/-
(G.V.G. Krishnamurthy) (Dr. M.S. Gill) (J.M. Lyngdoh)
Election Commissioner Chief Election Election Commissioner

Commissioner

New Delhi
29th August, 1997
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ELECTION COMMISSION OF INDIA

CORAM :
Hon’ble Hon’ble
Sh. G.V.G. Krishnamurty Sh. J.M. Lyngdoh
Election Election
Commissioner Commissioner

Reference Case No. 1 (RPA) of 1997

(Reference from the President of India under Section 8A of the
Representation of the People Act, 1951)

In re;: Disqualification of Dr. Ramesh Yashwant Prabhoo, Ex-MLA of
Maharashtra Legislative Assembly.

Representation of the People Act, 1951 - Section 8A - disqualification of
person found guilty of corrupt practice - reference from President to Election
Commission for its opinion - Election Commission bound by the findings of
the Courts - period of disqualification to be fixed having regard to gravity
and nature of corrupt practices committed - non-drawal of emoluments of
MLA during the operation of stay order, not an extenuating circumstance.

SUMMARY OF THE CASE

Dr. Ramesh Yashwant Prabhoo was elected to the Maharashtra
Legislative Assembly from 38-Vile Parle Assembly Constituency in a bye-
election held in December, 1987. The Bombay High Court, by its judgment
and order dated 7th April, 1989, declared the election of Dr. Prabhoo as void
on the ground of commission of corrupt practices under Sections 123 (3) and
123 (3A) of the Representation of the People Act, 1951, of making appeal to
voters to vote in his favour on the ground of his religion and promotion of
feelings of enmity and hatred between different classes of citizens of India
on the ground of religion and community. On appeal, the Supreme Court,
by its interim order dated 18th May, 89, stayed the operation of the High
Court's judgment and order. But, by its final order dated 11th December
1995, the Supreme Court dismissed the appeal of Sh. Prabhoo and upheld
the decision of the High Court declaring his election void and finding him
guilty of commission of corrupt practices.

In pursuance of Section 8A of the R.P.Act, 1951, the case of Dr.
Prabhoo was referred by the President of India to the Election Commission
for its opinion as to whether Dr. Prabhoo should be disqualified and, if so,
for what period.
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In its opinion to the President, the Election Commission observed

that:

0)

(i)

(iif)

(iv)

wh
2.

0)

(i)

it was bound by the findings of the High Court and Supreme Court
on the question of commission of corrupt practices by Dr. Prabhoo
and it could not go into the correctness or otherwise of those findings;

nor could the Commission go into the validity of Section 8A of the

R.P.Act, 1951;

and

maximum period of 6 years permissible under the law.

OPINION

In this reference from the President of India under sub-section (3) of
Section 8A of the Representation of the People Act, 1951 (hereinafter referred
to as '1951-Act’) opinion of the Election Commission has been sought on the
guestion whether Dr. Ramesh Yashwant Prabhoo, a former Member of the
Legislative Assembly of Maharashtra, should be disqualified and, if so, for

at period under Section 8A (1) of the said Act.

The relevant facts, in brief, are as follows:-

Dr. Ramesh Yashwant Prabhoo was elected to the Maharashtra
Legislative Assembly from 38-Vile Parle Assembly Constituency in
the bye-election held in December, 1987. His election was called in
guestion by Shri Prabhakar Kashinath Kunte, one of the contesting
candidates, before the High Court of Bombay in Election Petition

No. 1 of 1988.

The Bombay High Court, by its judgment and order dated 7.4.89,
declared the election of Dr. Ramesh Yashwant Prabhoo as void on
the ground of commission of corrupt practices under Sections 123 (3)
and 123 (3A) of the 1951-Act. The Court held that Shri Prabhoo had
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the fact that, in view of the interim order of the Supreme Court, Dr.
Prabhoo had not drawn any emoluments payable to a member of the
Maharashtra Legislative Assembly, though he was again elected as
member of that Assembly at the general election in 1990, could not
be regarded as an extenuating circumstance inasmuch as he continued
as member of the Maharashtra Legislative Assembly and could even
contest subsequent election in 1990 by virtue of that interim order;

having regard to the gravity of corrupt practices committed by Dr.
Prabhoo, he deserved no leniency and should be disqualified for the



(iii)

(iv)

v)
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committed the corrupt practices of -

@ making appeal, through his agent and with his consent, to the

voters to vote in his favour on the ground of his religion;

(b) promotion or attempt to promote feelings of enmity and hatred
between different classes of the citizens of India on the ground

of religion and community.

Act.

of electors on ground of religion, has been established.

Thus, by the said judgement dated the 11th December, 1995 of the
Supreme Court Shri Prabhoo has been found guilty of corrupt
practices under Sections 123 (3) and 123 (A) of the 1951-Act. On the
case of Shri Prabhoo being referred on 14.1.1997 by the Secretary,
Maharashtra Legislative Assembly to the President, in terms of
Section 8A(1) of the 1951-Act, the matter has been referred to the
Election Commission for its opinion under Section 8A(3) of the said

Act.

Before formulating and tendering its opinion, the Commission decided
to afford Dr. Ramesh Yashwant Prabhoo an opportunity of being
heard. Dr. Prabhoo could not attend the hearing fixed by the
Commission on 4.4.1997, because of by-pass operation, but filed his
written statement on 15th March, 1997. A supplementary written
statement was also filed by Shri Prabhoo, through his advocate Shri
A.B. Bhandari, on 29.05.1997. On receipt of the aforesaid
supplementary written statement, the Commission decided to afford
Dr. Probhoo another opportunity of being heard. He was accordingly
directed by message and formal notice dated 24.6.1997 to appear either
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Shri Prabhoo filed an appeal (Civil Appeal N0.2836 of 1997) before
the Supreme Court of India against the aforesaid order of the Bombay
High Court declaring his election as void. By its order dated 18.5.1989,
the Supreme Court of India stayed the operation of the High Court's
judgment and also further proceedings under Section 8A of the 1951-

By its final order dated the 11th December, 1995, the Supreme Court
has dismissed the appeal of Shri Prabhoo and has upheld the decision
of the Bombay High Court declaring the election of Shri Prabhoo as
void. The Supreme Court has agreed with the findings of the High
Court that the charge of corrupt practices under Sections 123(3) and
123(3A) of the 1951-Act of, appealing to the voters on the ground of
religion and promotion of enmity and hatred between different classes
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personally or through his authorised counsel on 31.7.1997 and make
his submissions in the matter. In the said notice dated 24.6.1997,
the Commission specifically made it clear to Dr. Prabhoo and his
Advocate that in default of appearance on 31.7.1997 the matter would
be decided without any further reference to them. None appeared at
the said hearing on 31.7.1997, despite the fact that the Commission's
notice mentioned above was duly received by them as per
acknowledgements received back in the Commission. However, on
the 29th July, 1997, the Commission had received from Shri Prabhoo
a copy of the communication addressed by him to the Secretary to
the President of India wherein some written arguments were made.
He had mentioned in the said communication that his Advocate would

not be able to attend the hearing as he was unwell.

Taking this communication on record, the Commission afforded yet
another opportunity to Dr. Prabhoo to appear, either in person or
through his duly authorised counsel, on 17.9.1997 and make his
submissions, if any. It was also made clear in the notice that in
default of appearance at the hearing on 17.9.1997, the Commission
would formulate and tender its opinion to the President without any
further reference to him in the matter. Again none appeared on the
said hearing, despite the fact that the Commission's notice was duly
received by the Advocate as per acknowledgement card received back

in the Commission.

In his written statements, Dr. Prabhoo stated that he had been
wrongly held to be guilty of corrupt practices by the Bombay High
Court and the Supreme Court and that Section 8A of the 1951-Act,
under which the present reference has been made by the President
to the Commission, is unconstitutional being arbitrary, capricious
and violative of Article 14 of the Constitution. Pleading extenuating
circumstances, Dr. Prabhoo has argued that the Supreme Court, by
an interim order dated 18.5.1989, granted a conditional stay of
operation of the High Court's impugned order dated 7.4.1989. The
said interim order remained in operation, since the passing of that
order and till the final disposal of his appeal on 11.12.1995 by the
Supreme Court. In deference to the interim order of the Supreme
Court, he has not exercised his right to vote in the Assembly, has not
participated in any proceedings of the Assembly and has not drawn
any emoluments payable to a member of the Assembly from the date
of the interim order dated 18.5.1989, though he was again elected as
a member of the Maharashtra Legislative Assembly from the same
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38-Vile Parle Asssembly Constituency at the general election held in
1990. He pleaded that he had already been adversely affected by the
aforesaid interim order for over six years and six months whereas
the maximum period of disqualification permissible under Section
8A(1) of the '1951-Act' is six years. Dr. Prabhoo has further stated
that the trial and appeal in respect of the election petition took nearly
nine years, whereas the law provides six months for disposal of any
election petition. He has, accordingly, prayed that the Commission
might be pleased to drop the proceedings initiated against him under
Section 8A of the '1951-Act'.

The Commission has carefully considered the above submissions made
by Dr. Prabhoo. The Commission has consistently taken the view
that the findings of the Courts in Election Petitions and Election
Appeals cannot be questioned or assailed before the Commission in
the proceedings under Section 8A of the '1951-Act’, as that would
tantamount to the Commission sitting in judgment over the findings
of the High Courts or the Apex Court. The Commission cannot assume
the powers of review of the findings of the High Courts or of the Apex
Court in Election Petitions and Election Appeals. The Commission
is, therefore, bound by the findings of the Courts while considering
the question of disqualification under Section 8A of the '1951-Act'
arising out of such findings of the Courts. Further, the Commission
is not the appropriate forum for questioning the Constitutional
validity of Section 8A of the '1951-Act’. The Commission is bound to
act in accordance with the enacted provisions of Section 8A, so long
as it exists on the statute book, as has been held by the Supreme
Court in the case of A.C. Jose Vs. Sivan Pillai reported in AIR 1984
SC 921.

As regards the adverse effect of the interim order of the Supreme
Court, the submissions of Dr. Prabhoo that he has been deprived of
the benefits available to the member of the Assembly when he was
again elected from the same Assembly Constituency at the General
Election held in 1990 cannot be accepted under the law. Dr. Prabhoo
took full advantage of the interim order dated 18.5.1989 of the
Supreme Court in the appeal filed by him. He could contest the
subsequent election in 1990 from the same constituency, only because
of the said stay order granted by the Supreme Court, and got elected
as member of the Assembly. It was only by virtue of that interim
order that not only he did not lose his seat in the Assembly, but on
the other hand, continued to be a member thereof for nearly six years.
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If there was only adverse effect at all of the interim order in relation
to his membership of the Assembly, that was the consequence of his
wrong doing and that cannot be considered to be sufficient and
adequate punishment.

In so far as the submission of Dr. Prabhoo that it took nearly nine
years for his case to be decided by the Courts is concerned, the
Commission has nothing to say, as it is a matter beyond the purview
of the Commission. The Commission is concerned only with the post-
decisional effects of the findings of the Courts. The question for
consideration before the Commission is whether Dr. Prabhoo should
be disqualified and, if so, for what period, having regard to the facts
and circumstances of the case.

It is an admitted fact that the punishment imposed for the offence
should be proportionate to the gravity of the offence. It should neither
be excessively harsh and so disproportionate that it may look
arbitrary, nor should it be so minimal that the imposition of the
punishment may defeat or frustrate the very object underlying the
statutory provisions.

The Courts adopt very strict standards of proof in relation to a charge
of corrupt practice and insist upon the charge being proved beyond
any shadow of doubt, realising fully well the serious consequences of
the commission of corrupt practice when proved, i.e., declaration of
the election as void and the disqualification for a period upto 6 years
as envisaged under Section 8A(1) of the '1951-Act’. The Bombay High
Court has categorically held Dr. Prabhoo guilty of corrupt practice
under Sections 123(3) and 123(3A) of the '1951-Act’' and the Supreme
Court has also clearly and unambiguously upheld the findings of the
High Court and has seen no reason to interfere with the findings of
the High Court.

In view of the aforesaid categorical findings, the charge of corrupt
practices proved against Dr. Prabhoo, under Section 123(3) of appeal
to vote on the ground of religion, and under Section 123(3A) of
promoting or attempting to promote feelings of enmity and hatred
between different classes of citizens on the grounds of religion, etc.,
of the said Act, are of very serious and grave nature. There cannot
be two opinions that such pernicious practices which are highly
dangerous and can threaten the very survival of democracy must be
viewed with utmost concern and put down with a heavy hand without
any leniency. Persons indulging in such nefarious practices must be
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visited with the severest penalty permissible under the law, as any
leniency shown to them would mean compromising with those corrupt

practices which sully the purity of elections.

Having regard to the totality of the facts and circumstances of the
case and the serious and grave nature of corrupt practices proved
against Dr. Prabhoo, he deserves no leniency. He should be
disqualified and should be vested with the maximum penalty

permissible under the law, viz., Section 8A(1) of the '1951-Act'.

Accordingly, the Commission hereby decides, and tenders its opinion
to the President under Section 8A(3) of the '1951-Act’, that Dr. Ramesh
Yeshwant Prabhoo should be disqualified under Section 8A(1) of the
Representation of the People Act, 1951, for a period of six years from

the date of the Supreme Court's Order, viz., 11.12.1995.

The reference received from the President is returned with the

Commission's opinion to the above effect.

Sd/- Sd/-
(G.V.G. Krishnamurty) (J.M. Lyngdoh)
Election Election
Commissioner Commissioner
New Delhi

15th October, 1997
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ELECTION COMMISSION OF INDIA

CORAM :
Hon’ble Hon’ble
Dr. M.S. Gill Sh. J.M. Lyngdoh
Chief Election Election
Commissioner Commissioner

Reference Case No. 2 (RPA) of 1997

(Reference from the President of India under Section 8A of the
Representation of the People Act, 1951)

In re: Disqualification of Shri Bal Thackeray.

Representation of the People Act, 1951 - Section 8A - disqualification of
person found guilty of corrupt practice - reference from President to Election
Commission for its opinion - Election Commission bound by the findings of
the Courts - period of disqualification to be fixed having regard to gravity
and nature of corrupt practice committed - delay in initiation of proceedings,
not a ground for dropping the proceedings, as delay was rather beneficial -
person concerned not contesting any election in the past nor intending to
contest any election in future - not a relevant consideration while imposing
disqualification - High Courts' order stayed during pendency of appeal before
Supreme Court - period of disqualification to be reckoned from the date of
Supreme Court's final order.

SUMMARY OF THE CASE

The Bombay High Court, by its judgment and order dated 7th April,
1989, held that Sh. Bal Thackeray had committed corrupt practices under
Sections 123 (3) and 123 (3A) of the Representation of the People Act, 1951,
in connection with a bye-election to the Maharashtra Legislative Assembly
held in December, 1987 from 38-Vile-Parle Assembly Constituency. The High
Court found that Sh. Thackeray had appealed for votes on the ground of
religion for the candidate of his party, Dr. Ramesh Yashwant Prabhoo, and
promoted feelings of enmity and hatred between different classes of citizens
of India on the ground of religion and community. Consequently, the High
Court named Sh. Bal Thackeray, under section 99 of the R.P.Act, 1951, as
having been found guilty of commission of the above mentioned corrupt
practices. Sh. Thackeray went in appeal to the Supreme Court against the
order of the Bombay High Court. By its interim order dated 18.5.89, the
Supreme Court stayed the operation of the High Court judgment and also
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further proceedings under Section 8A of the R.P.Act, 1951. But by its final
order dated 11.12.1995, the Supreme Court dismissed the appeal of Sh.
Thackeray and confirmed the findings of the High Court against him. The
matter was referred to the Election Commission, by the President in
November 1997, for its opinion under Section 8A (3) of the R.P.Act, 1951 on
the question whether Sh. Thackeray should be disqualified and, if so, for
what period.

It was contended on behalf of Sh. Thackeray before the Election
Commission that the maximum period of 6 years disqualification under
Section 8A had already expired, as the order of the Bombay High Court
under Section 99 was passed on 7th April, 1989, that the Commission should
first be satisfied about the necessity of imposing disqualification as Sh.
Thackeray had never contested any election nor did he intend to contest in
future, that there was unreasonable delay in the initiation of the proceedings
against him even after the decision of the Supreme Court, and that the
speeches made by Sh. Thackeray in the year 1987 should not be made a
ground for action against him at this late stage in 1998.

The Election Commission rejected all the above contentions of Sh.
Thackeray and tendered its opinion to the President, that Sh. Thackeray
should be disqualified for 6 years from the date of the Supreme Court's
order. The Election Commission observed in its opinion that the decision of
the Courts finding him guilty of commission of corrupt practices took effect
from the date of the Supreme Court's final order, and not from the date of
the High Court's order which was stayed by the Supreme Court, and,
therefore, the period of 6 years had not elapsed from the relevant date. The
Commission also observed that the question of disqualification was to be
decided on the basis of the nature and gravity of the corrupt practices
committed by the person concerned, and not on the basis of a surmise whether
he would contest elections or not in future. It was further observed by the
Commission that Sh. Thackeray had not suffered adversely by the delay in
the initiation of proceedings against him and had rather been benefited by
such delay, as the period of his disqualification got reduced thereby. The
Commission nevertheless expressed its concern in the matter of delay in
the initiation of the proceedings in the present case and desired the law to
be amended to simplify the procedure for expeditious tendering of opinion
by the Commission in such matters.

OPINION

In this reference from the President of India, under sub-section (3) of
Section 8A of the Representation of the People Act, 1951 (hereinafter referred
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to as '1951-Act’), the opinion of the Election Commission has been sought
on the question, whether Shri Bal Thackeray, who has been found guilty of
commission of corrupt practices under sub-sections (3) and (3A) of Section
123 of the said Act, and named under Section 99 of that Act, by the Supreme
Court, should be disqualified and, if so, for what period, under sub-section
(1) of Section 8A of the said Act.

2.
0)

(ii)

(iif)

(iv)

v)

The relevant facts, in brief, are as follows:-

Dr. Ramesh Yashwant Prabhoo was elected to the Maharashtra
Legislative Assembly from 38-Vile Parle Assembly Constituency in
the bye-election held in December, 1987. His election was called in
qguestion by Shri Prabhakar Kashinath Kunte, one of the contesting
candidates, before the High Court of Bombay in Election Petition
No. 1 of 1988.

The Bombay High Court, by its judgment and order dated 7.4.1989,
declared the election of Dr. Ramesh Yashwant Prabhoo as void on
the ground of commission of corrupt practices under Sections 123 (3)
and 123 (3A) of the 1951-Act.

The High Court, while setting aside the election of Shri Prabhoo, also
named Shri Bal Thackeray under Section 99, finding him guilty of
having committed corrupt practices along with Shri Prabhoo, under
the aforesaid sub-sections (3) and (3A) of Section 123 of the said 1951-
Act. The Court held that Shri Bal Thackeray, as Shri Prabhoo's agent
and with his consent, appealed for votes on the ground of Shri
Prabhoo's religion, and promoted or attempted to promote feelings of
enmity and hatred between different classes of the citizens of India
on the ground of religion and community.

Shri Bal Thackeray filed an appeal [Civil Appeal No. 2835 of 1989]
before the Supreme Court of India against the aforesaid judgement
dated 7.4.1989 of the Bombay High Court. Shri Yashwant Prabhoo
also filed Civil Appeal no. 2836 of 1989 against the aforesaid
judgement of the High Court declaring his election as void. By its
order dated 18.5.1989, the Supreme Court of India stayed the
operation of the High Court's judgment, and also further proceedings
under Section 8A of the 1951-Act.

By its final order dated the 11th December, 1995, the Supreme Court
has dismissed the appeal of Shri Bal Thackeray, and also of Shri
Yashwant Prabhoo, and has confirmed the findings of the High Court,
that the charge of corrupt practices under Sections 123 (3) and 123
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(3A) of the 1951-Act, of appealing to voters on the ground of religion
and promotion of enmity and hatred between different classes of
electors on ground of religion, has been established both against
Shri Bal Thackeray and Dr. Prabhoo.

Thus, by the said judgement dated 11-12-1995 of the Supreme Court,
Shri Bal Thackeray has been found guilty of corrupt practices under
sub-sections (3) and (3A) of Section 123 of the 1951-Act. The Supreme
Court also specifically named him under Section 99 of the said Act.
On the case of Shri Thackeray being referred on 14-11-1997 by the
Secretary, Maharashtra Legislative Assembly to the President of
India, in terms of Section 8A(1) of the 1951-Act, the matter has been
referred to the Election Commission for its opinion under Section
8A(3) of the said Act.

Before formulating and tendering its opinion, the Commission decided
to afford Shri Bal Thackeray an opportunity of being heard, and
fixed 14.8.1998 as the date of hearing. In reply to the notice, Shri
Bal Thackeray raised a preliminary objection, that he had not been
supplied with copies of the reference made by the Secretary to the
Maharashtra Legislative Assembly to the President of India, as well
as the reference made by the office of the President of India to the
Election Commission of India and related documents. He further
stated that the charges and/or grounds which were supposed to be
rebutted had also not been indicated in the notice. Shri Bal Thackeray
also contended that the proposal of disqualification suffered from non-
application of mind, and was totally without authority of law. He
stated that he had never contested any election to Parliament or State
Legislature, and that he had no intention to do so in future. Shri Bal
Thackeray further contended that as the judgement of the High Court
under Section 99 of the 1951-Act came into force on the 7th April,
1989, the maximum period of disqualification of six years that could
be imposed on him under Section 8A (1) had already lapsed.

In order that Shri Bal Thackeray should have no grievance on the
ground that he was not supplied with the relevant documents, the
Commission forwarded copies of the references sought for by him,
and in addition also sent him copies of the judgements of the Bombay
High Court and the Supreme Court of India, extracts of Sections
7(b), 8A, 99, 107 and 116 B of the R.P. Act, 1951, and Union Law
Ministry's Notification dated 25.5.76 specifying authorities to submit
the cases of disqualification under Section 8A of the said Act to the
President of India.
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As Shri Bal Thackeray represented to the Commission that the
documents sent by the Commission were received by him only on the
9th of August, 1998 and that he would require some more time to go
through the same and to have deliberations with his legal experts in
the subject matter, his request for postponement of hearing by a
fortnight was granted, and the hearing was, accordingly scheduled
for 1.9.1998.

At the hearing on 1.9.1998, Shri Bal Thackeray was represented by
Shri Raju Ramchandaran, learned Senior counsel. The learned
counsel pleaded that the proceedings in the present case under Section
8A of 1951-Act had been vitiated on account of gross, inordinate and
unexplained delay of nearly two years in the initiation of the
proceedings by the Secretary to the Maharashtra Legislative
Assembly. He stated that Section 8A of the 1951-Act provided that
the case of every person found guilty of corrupt practices by an order
under Section 99 shall be submitted, as soon as may be, after such
order takes effect. He pleaded that the expression 'as soon as may
be'in Section 8A (1) should mean a reasonable time, even though no
specific time limit was fixed in that Section. He relied upon the
judgements of Supreme Court of Indiain Mansa Ram Vs. S.P. Pathak
and others [1984(1) SCC 125] and Ram Chand Vs. Union of India
and others [1994 (1) SCC 44 ], wherein the Supreme Court has held
that "as soon as may be" means "a reasonable time".

The learned counsel pleaded that in a matter which involved serious
civil consequences, i.e. disqualification for contesting elections and
also deletion of the name of the person from the electoral roll, the
Commission should have indicated in its notice itself the specific
charge and also the contemplated action, i.e., gravity of the matter
and the period of contemplated disqualification.

The learned counsel further submitted that the disqualification under
Section 8A(1) was not something self-operative. The law had
deliberately kept the decision making process of the Commission,
away from the judicial proceedings of the High Court and the Supreme
Court in a matter of corrupt practices. The Commission, when a
matter is referred to it under Section 8A of the 1951-Act by the
President, has to take an independent view, and should not go by the
findings of the Courts.

The learned counsel further stated that the three speeches, referred
to in the judgement of the High Court, were made by Shri Bal
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Thackeray on 29.11.87, 9.12.87 and 10.12.87, i.e. more than 10 years
ago, and those speeches should not be made a ground for his
disqualification at this late stage. He further added that Shri Bal
Thackeray was a well known leader of a particular political party,
and it was a publicly known fact that he had never contested any
election, and also that he would not contest any election in future.
The learned counsel stated that it would make a mockery of the
disqualification proceedings, if the Election Commission passed an
order of disqualification in vacuum, only in order to pay obeisance to
the requirements of a law, which was relevant only for persons
contesting elections, and not for a person like Shri Bal Thackeray.
He argued that the procedure adopted by the Secretary to the
Maharashtra Legislative Assembly, the competent authority to submit
the case to the President of India was defective, inasmuch as he had
not placed on record, that Shri Thackeray was not likely to contest
any election, and also that he had never contested any election.

The learned counsel urged that the proceedings should be dropped
by the Commission in toto, and that in case the Commission felt it
just and proper to recommend any disqualification, it should be for a
minimum token period. The learned counsel further requested the
Commission to permit him to file a written statement in the matter.
The Commission granted his request and allowed him time to submit
the same.

Shri Raju Ramachandran, the learned Senior counsel, filed a written
statement dated 3.9.1998 before the Commission, and the same has
been taken on record. The learned counsel has reiterated the oral
submissions made by him at the time of hearing, in the said written
statement.

The Commission has carefully considered all pleas contained therein
and submissions made on behalf of Shri Bal Thackeray. Shri Bal
Thackeray raised the preliminary objection that the maximum period
of disqualification under Section 8A of the 1951-Act, which shall in
no case exceed six years from the date on which the order made in
relation to him under Section 99 takes effect, had already expired,
as the order under Section 99 of the 1951-Act was passed by the
Bombay High Court on the 7th April, 1989, and, therefore, the notice
to him from the Commission deserved to be withdrawn. The view
taken by Shri Thackeray is not consistent with the provisions of law,
inasmuch as Section 107 of the 1951-Act clearly provides that the
effect of the order of the High Court under Sections 98 and 99 is
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subject to the provisions contained in Chapter I1V-A of Part VI of that
Act, relating to the stay of operation of an order of the High Court.
Sub-section (3) of Section 116B, under the said Chapter IV A of the
1951-Act, provides that when the operation of an order of the High
Court is stayed by the Supreme Court, the order shall be deemed
never to have taken effect under sub-section (1) of Section 107. When
the Supreme Court, by its order dated 18.5.1989, stayed the High
Court's order dated 7.4.1989, and, further, specifically stayed
proceedings under Section 8A, till the final disposal of the appeal
against the High Court's order, the period of disqualification, that
may be imposed on Shri Bal Thackeray, if any, would count from the
date of final order dated 11.12.1995 of the Supreme Court and not
from the date of order of the Bombay High Court, as contended by
Shri Bal Thackeray. His plea that the stay order was passed by the
Supreme Court in the appeal of Dr. Yashwant Prabhoo and not in
the appeal filed by him is of no avail, as he was a party to the appeal
of Dr. Ramesh Yashwant Prabhoo, being Respondent No.2, and the
Supreme Court stayed the operation of the whole judgement and order
of the High Court.

The learned counsel argued that the Commission should first be
satisfied about the very necessity of imposing disqualification, before
addressing itself to the question of the period of disqualification. It is
true, as contended by him, that disqualification under Section 8A is
not a necessary or automatic consequence of judicial determination
of the question of a corrupt practice. But the question whether a
person should be disqualified or not, is to be decided on the basis of
the nature and gravity of the corrupt practice committed by him, and
not on the basis of a surmise, whether he would have contested election
or not in future. Shri Thackeray has been found guilty of serious
corrupt practices under Sections 123(3) and 123(3A) of the 1951-Act.
The Commission has consistently taken the view that it is bound by
the findings of the Courts relating to the commission of corrupt
practices at elections. The role of the Commission is to determine
the quantum of punishment, in the form of disqualification, which
may be imposed on the persons found guilty of corrupt practices by
the Courts. In such determination, the Commission has to see
whether the petitioner has shown any mitigating or extenuating
circumstances to justify imposition of disqualification for a period
lesser than the maximum prescribed under the law. Shri Bal
Thackeray has not shown any such mitigating or extenuating
circumstances.
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As regards the delay of about two years in the initiation of the
proceedings by the Secretary to the Maharastra Legislative Assembly,
under Section 8A of 1951-Act, the submissions of Shri Bal Thackeray
that the Commission ought to recommend, that no further action be
taken cannot be accepted. Such delay has caused no prejudice to him.
On the other hand, it has worked to his advantage, in that he is still
not disqualified and, if disqualified, the period for which he may
ultimately have to undergo the disqualification is already greatly
reduced. He can not be permitted to reap permanent gain from such
a lapse, as that would negate the very purpose and object of Section
8A. The reliance placed by his learned counsel on the apex Court's
decisions in the cases of Mansaram vs S.P. Pathak [1984 (1) SCC
125] and Ram Chand vs. Union of India etc [1994 (1) SCC 44] for his
above contention, is misplaced. In the former case, the Supreme
Court struck down the eviction proceedings which were initiated,
nearly 22 years after the tenant entered the premises, and the ground
of the eviction proceedings being that the initial entry of the tenant
22 years ago itself was wrong. The latter case related to delay in the
award of compensation to the petitioners for the acquisition of their
land, whereby they suffered financially meanwhile. The Supreme
Court merely enhanced the compensation amount, but did not quash
the acquisition proceedings which the petitioners had challenged on
the ground of such delay. Both the cases are clearly distinguishable
both on facts and law. Here, Shri Thackeray has not shown any
prejudice to have been caused to him by the delay in the initiation of
the present proceedings against him. On the contrary, as pointed
out above, he was benefited by such delay.

The Commission is aware that often, for reasons too obvious to be
stated, there may be inordinate delay in the references to emanate
from the Secretaries of the Houses concerned. This is one such case.
In order that such delays do not recur in future, the Commission
has, after taking into consideration the reality of the situation,
recommended to the Government, to simplify the procedure, to enable
the Commission to tender its opinion to the President with utmost
expedition, after giving the person concerned reasonable opportunity
of being heard. The Commission hopes that the Government of India
will take prompt action in the matter, in the interest of justice, and
application of laws made by Parliament.

Similarly, the submissions of the learned counsel that the offending
speeches made in the year 1987 should not be made a ground for
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action at this late stage, also can not be accepted under the law. The
Courts may have taken time, for various reasons, in determining the
matter, but that can not be a valid ground for the Commission to
allow the person found ultimately guilty to go without facing any
penal consequences.

The submission that Shri Bal Thackeray never contested any election
in the past, nor would he contest any election in future, can also not
be a valid ground for dropping proceedings under Section 8A against
him. On interjection by the Commission, during the course of the
hearing, the learned counsel himself conceded that Shri Bal
Thackeray could change his mind and contest an election, in future.
Further, sub-section (2) of Section 11A of the 1951-Act provides that
any person disqualified by a decision of the President under sub-
section (1) of Section 8A, from contesting elections for any period,
shall be disqualified for the same period, for voting also at any election.

The last contention on behalf of Shri Thackeray that the notice issued
by the Commission did not set out the specific charge and/or ground,
which he was supposed to rebut, is also not maintainable. The
Commission's notice dated 15.7.1998 to Shri Thackeray clearly and
unambiguously specified that he was named by the Bombay High
Court under Section 99 of the 1951-Act for having committed corrupt
practices under Sections 123(3) and 123(3A) of the said Act, and also
that the Supreme Court had dismissed the appeal filed by him and
affirmed the order of the High Court. The notice also clearly
mentioned, that the President had referred the matter to the
Commission for its opinion under Section 8 A(3) of the Act, whether
Shri Thackeray should be disqualified under Section 8 A(1) and if so,
for what period, and it was for the purposes of the formation of the
opinion on the above question, that the Commission decided to hear
Shri Thackeray. He knows well that the period of disqualification
under Section 8 A(1) cannot exceed six years from the date on which
the order of the appropriate Court takes effect, as is evident from the
preliminary objection raised by him. Shri Thackeray, therefore, can
not say that he had been denied the right to effectively defend himself.

It is a basic tenet of jurisprudence, that the punishment imposed for
any offence should be proportionate to the gravity of the offence
committed. It should neither be excessively harsh and so
disproportionate that it may look arbitrary, nor should it be so
minimal, that the imposition of the punishment may defeat or
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frustrate the very object underlying the statutory provisions providing
for such punishment.

The Courts adopt very strict standards of proof in relation to a charge
of corrupt practice, and insist upon the charge being proved beyond
any shadow of doubt, realising fully well the serious consequences of
the commission of corrupt practice when proved, i.e., declaration of
the election as void and the disqualification for a period up to 6 years
as envisaged under Section 8A(1) of the '1951-Act. The Bombay High
Court has categorically held Shri Bal Thackeray guilty of corrupt
practice under Sections 123(3) and 123(3A) of the '1951-Act’, and the
Supreme Court has also clearly and unambiguously upheld the
findings of the High Court, and has seen no reason to interfere with
the findings of the High Court.

While tendering its opinion to the President in the reference case of
Dr. Ramesh Yashwant Prabhoo, the Commission had held that the
charges of corrupt practices proved against Dr. Prabhoo, under Section
123(3) of appeal to vote on the ground of religion, and under Section
123(3A) of promoting or attempting to promote feelings of enmity or
hatred between different classes of citizens on the grounds of religion,
etc., of the said Act, were of a very serious and grave nature. The
Commission cannot take a different stand in this case, particularly
so, when the speeches which were held by the High Court and
Supreme Court to constitute the said corrupt practices in the case of
Dr. Prabhoo were made by none other than Shri Bal Thackeray
himself. When Dr. Prabhoo has been penalised and disqualified for
the speeches of Shri Thackeray, it would belie logic if Shri Thackeray
is treated differently. There cannot be two opinions, that any corrupt
practices which are highly dangerous, and can threaten the very
survival of democracy, must be viewed with the utmost concern, and
put down with a heavy hand without any leniency. Persons indulging
in such practices, must be visited with the severest penalty
permissible under the law, as any leniency shown to them, would
mean compromising with those corrupt practices which sully the
purity of elections.

Having regard to the totality of the facts and circumstances of the
case and the serious and grave nature of corrupt practices, Shri Bal
Thackeray should be disqualified, and should be visited with the
maximum penalty permissible under the law, viz., disqualification
for 6 years under Section 8A(1) of the '1951-Act'".
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23.  Accordingly, the Election Commission of India hereby tenders its
opinion to the President of India, under Section 8A(3) of the R.P.
1951-Act, to the effect that Shri Bal Thackeray, should be disqualified
under Section 8A(1) of the said Act, for a period of six years from the
date of the Supreme Court's Order dated 11.12.1995 i.e. till 10.12.2001.

24, The reference received from the President of India is returned with
the Commission's opinion to the above effect.

Sd/- Sd/-
(Dr. M.S. Gill) (J.M. Lyngdoh)
Chief Election Election
Commissioner Commissioner
New Delhi

22nd September, 1998
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ELECTION COMMISSION OF INDIA

CORAM :
Hon’ble Hon’ble Hon’ble
Sh. G.V.G. Krishnamurty Dr. M.S. Gill Sh. J.M. Lyngdoh
Election Chief Election Election
Commissioner Commissioner Commissioner

Reference Case No.1 of 1998

[Reference from the Governor of Madhya Pradesh under Article 192 (2)
of the Constitution of India]

Inre: Alleged disgualification of Shri Digvijay Singh, a Sitting Member of
Madhya Pradesh Leqgislative Assembly.

Constitution of India - Article 192 - disqualification of sitting member
of a Legislative Assembly - reference from Governor to Election Commission
seeking its opinion - Governor not to express any views or to conduct any
preliminary enquiry - reference becomes infructuous on dissolution of the
Assembly.

SUMMARY OF THE CASE

The Governor of Madhya Pradesh sought the opinion of the Election
Commission on 1st April, 1998, under Article 192 (2) of the Constitution, on
the question whether Sh. Digvijay Singh, a sitting member of the then
existing Legislative Assembly of Madhya Pradesh, had become subject to
disqualification for being a member of that House under Article 191 (1) of
the Constitution read with Section 9A of the Representation of the People
Act, 1951. The above question arose before the Governor of Madhya Pradesh
on a petition dated 18th November 1997, made by another sitting member
of the Legislative Assembly. The Governor made a preliminary inquiry into
the said petition, and even his views on the maintainability of the petition
were conveyed to the Commission, while making the reference to the
Commission. The Commission observed that this should not have been done
by the Governor, in view of the law laid down by the Supreme Court in
Brundaban Naik Vs. Election Commission (AIR 1965 SC 1892) and Election
Commission Vs. N.G.Ranga (AIR 1978 SC 1609) that the Governor was not
required to make any inquiry and that he was enjoined upon by Article 192
(2) to refer the question to the Election Commission.
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As regards merits of the petition against Shri Digvijay Singh, the
Election Commission observed that the allegations in the petition against
Sh. Digvijay Singh pertained to a period prior to his election to the dissolved
House and they could not be inquired into by the Commission under Article
192 (2) of the Constitution. The Commission further observed that the
petition became infructuous as the Legislative Assembly in relation to which
the question of disqualification of Sh. Digvijay Singh had been raised had
been dissolved on 1st December, 1998.

OPINION

This is areference dated 1.4.1998 from the Governor of Madhya Pradesh
seeking the opinion of the Election Commission under Article 192 (2) of the
Constitution of India on the question whether Shri Digvijay Singh, a sitting
Member of the then existing Legislative Assembly of Madhya Pradesh, had
become subject to disqualification, for being a member of that House, under
Article 191 (1) of the Constitution read with Section 9A of the Representation
of the People Act, 1951.

2. The above question arose on a petition dated 18.11.1997 made by
Shri Shailendra Pradhan, a sitting member of the then existing
Madhya Pradesh Legislative Assembly, to the Governor of Madhya
Pradesh under Article 192 (1) of the Constitution. In the said petition,
the petitioner alleged that Shri Digvijay Singh, who was elected to
the then existing State Legislative Assembly at a bye-election held
on 26.5.1994 from 30-Chachaura Assembly Constituency, had become
subject to disqualification for continuing as a member of the State
Legislative Assembly, for having incurred disqualification under
Section 9A of the Representation of the People Act, 1951. It was
alleged that Shri Digvijay Singh had rented out three buildings, owned
by him, to the Government of Madhya Pradesh, for using as Post
Office, Government School and a Government College and that the
Government was paying a monthly rent of Rs.2750/-, Rs.1655/- and
Rs.150/- for the said three buildings. According to the petitioner, the
said buildings are alleged to have been given on rent since July, 1970,
July, 1984 and October, 1989 respectively. In support of this, the
petitioner attached (as Annexure P-3 to the petition) a copy of the
answer given to Assembly Question No. 15 (580) on 22.2.1996 in the
State Assembly. He alleged that leasing out of these buildings on
rent to the Government amounted to entering into a lease agreement
with the Government of Madhya Pradesh, which was still existing
and subsisting. The said agreement is alleged to be a contract within
the meaning of Section 9A of the Representation of the People Act,
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1951, and as such it was contended that Shri Digvijay Singh had
become subject to disqualification for continuing as a member of the
then existing Legislative Assembly of Madhya Pradesh, under Article
191 (1) (e) of the Constitution of India read with Section 9A of the

Representation of the People Act, 1951.

It appears that the Governor of Madhya Pradesh, on receipt of the
petition submitted to him by Shri Shailendra Pradhan, made a
preliminary enquiry into the said petition and called for the comments
of Shri Digvijay Singh on the petition, before 