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Acronyms and Terms

List of Acronyms

EU - European Union

FDI - Foreign Direct Investment

GATS - General Agreement on Trade in Services

GCIM - Global Commission on International Migration
ILO - International Labor Organization

IMF - International Monetary Fund

LDC - Least Developed Country

NAFTA - North American Free Trade Agreement

SAPs - Structural Adjustment Policies

SAWP - Seasonal Agricultural Worker Program (a Canadian
program)

UN - United Nations

USTR - United States Trade Representative Office

WTO - World Trade Organization

List of Terms

Brain Drain - The loss of skilled professionals and the invest-
ment in educating them through emigration.

Balance of Payments - Measure of all economic transactions
between one country and all other countries at a given time
indicating whether on not the country has a net debt or sur-
plus.

Bracero - a Mexican guest worker working in the U.S. through
the Bracero Program.

Bracero Program - Guest worker program between the United
States and Mexico that existed from 1942 to 1964 that pro-
vided primarily agricultural workers from Mexico to the U.S.

Commercial Presence - The GATS defines commercial pres-
ence as maintaining a commercial property such as a branch
office in the export market.

Economic Needs Tests - Requirements whereby a company
requesting permission to employ temporary foreign workers
must demonstrate there is a labor shortage for the type of
workers they need.

H1-B Visa - U.S. visa category for highly skilled temporary
workers.

H2-AVisa - U.S. visa category for temporary seasonal workers
in agriculture.

H2-B Visa - U.S. visa category for non-agricultural temporary
seasonal workers.

ILO Convention No. 97 on Migration for Employment - A criti-
cal instrument for protecting the rights of documented migrant
workers that entered into force in 1952.

ILO Convention No. 143 on Migrant Workers (Supplemental
Provisions) - First multilateral instrument to protect the rights
of all migrant workers including the undocumented. It entered
into force in 1978.

Least Developed Country (LDC) - A country designation as-
signed by the Economic and Social Council of the UN using a
low-income criterion, human resource weakness criterion, and
an economic vulnerability criterion.

L Visa - U.S. visa category for intra-corporate transferees

Mode 4 - The fourth mode of trade in services as defined by
the GATS, which is the Temporary Movement of Natural Per-
sons across borders for the purpose of providing a service or
fulfilling a service contract.

Market Access - The Market Access rules in the GATS prohibit
governments from enacting policies that would limit foreign
service providers operations in terms of number of operations,
total value of transactions, capping the level of foreign owner-
ship in a business, and more.

Most Favored Nation - A principle of international trade where-
by a country must treat all goods and companies from all
foreign countries who are party to a trade agreement equally
to one another.

National Treatment - A principle of international trade under
which foreign companies or goods must be treated equally to
domestic ones for regulatory and tax purposes.

Universal Declaration of Human Rights - Adopted by the Unit-
ed Nations Generally Assembly in 1948 as a common stan-
dard of rights for all people.

United Nations International Convention on the Protections of
the Rights of Migrant Workers and Their Families - Entered into
force in 2003 and extends the basic human rights enshrined
in the Universal Declaration of Human Rights to all migrants.
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EXECUTIVE SUMMARY

The General Agreement on Trade in Services (GATS)
is one of more than 20 agreements that comprise the
World Trade Organization (WTO). The GATS defines
four modes of services trade depending on the loca-
tion of the provider and the consumer at the time of
service provision. Mode 4 is defined as the tempo-
rary movement of “natural persons” (e.g., workers)
across borders to provide services. Put simply, Mode
4 covers labor migration within the services sector.
GATS Mode 4 offers a regulatory framework to man-
age the movement of some of the millions willing to
migrate for work.

This paper explores the GATS framework from a hu-
man rights perspective to determine whether or not
the WTO is an appropriate arena for managing global
labor migration and how expanding its coverage may
affect development in the Global South. It explores
the relationship between trade and migration, the
potential development implications of promoting la-
bor migration, and the drawbacks of the guest worker
model.

Currently, the Mode 4 commitments of WTO mem-
ber states primarily cover high-skilled labor and cor-
porate-management, and are strongly linked to the
presence of subsidiaries or branch offices in foreign
countries, which primarily benefits large multinational
companies. This reflects the status quo of most de-
veloped countries’ immigration regimes.

Negotiators from the Least Developed Countries
(LDCs) and many developing countries, including Bra-
zil, China, India, and the Philippines, view this as not
serving their competitive advantage in low-cost labor.
These countries are pushing for expanded commit-
ments on Mode 4 to low- and semi-skilled occupa-
tions. They also want to separate flows of temporary
migrant workers from permanent immigrants in na-
tional immigration regulatory processes. They argue
that this would ease labor migration and remove reg-

ulations that either impose a double tax on migrant
workers (e.g., paying social security in the host and
home country) or are perceived as artificially raising
migrant workers wages (e.g., wage parity), thereby
eroding their comparative advantage.

This type of liberalization would amount to a global
guest worker program because it would create a
class of temporary workers who would be separated
from permanent immigrant pools, enjoy fewer rights,
and have their visa status tied to a specific employ-
er or contract. Furthermore, the WTO has asserted
that labor and human rights are not its responsibil-
ity, and it has refused to bind itself to upholding the
relevant international conventions, thus showing a
lack of concern for human rights. While the WTO has
a strong enforcement mechanism, international hu-
man rights bodies do not. Consequently, trade law
tends to override human rights law. Many migrant
networks and human rights activists balk at what
they see as the reduction of migrants to factors of
production and view the WTO as having no mandate
to regulate migration.

Mode 4 liberalization could enable developing coun-
tries to gain greater shares of the growing services
trade. Arguments for expanding Mode 4 point out
the importance of labor migration for facilitating in-
ternational trade and investment. However, in this
current round of WTO negotiations developing coun-
tries will likely pay for any Mode 4 expansion with
extensive concessions in other areas of the services
and industrial sectors of their economies.

Remittances are the most palpable product of
labor migration. The long-term development
impact of remittances is multi-dimensional and
still debated. Remittances can lift people out of
poverty and stimulate economic growth, which has
happened in India. However, an over-dependence
on remittances can exacerbate the brain drain,



discourage investment in human capital, and have
serious social costs resulting from the separation

of family members. Proponents of Mode 4 argue it
will replace brain drain with more mutually beneficial
circulatory flows of migrant workers. Opponents fear
that by encouraging emigration while not addressing
the structural economic failures that compel people
to emigrate for work, Mode 4 expansion will in fact
exacerbate brain-drain by encouraging migration.

A case study of India reveals that labor migration,

on both a temporary and permanent basis, and
across the skills spectrum, can stimulate long-term
development. However, India’s migrant workers are
often abused and exploited. The Indian government
has recommended that steps similar to measures
taken by the Philippine government be taken to
protect and promote the welfare of Indian migrant
workers. Yet, a case study of the Philippines
demonstrates the difficulty of protecting migrant
workers and calls into question the effectiveness

of focusing on labor exportation as a development
policy. The Philippines’ comprehensive legal
framework for protecting workers and regulating
labor recruiters has produced limited results and the
economy continues to struggle after decades of labor
exportation.

The European Union’s experience with liberal
immigration policy demonstrates that focusing
investment on improving economies in sending
countries can be effective in limiting migration while
a policy of open borders does not necessarily cause
massive waves of permanent migration. Rather
than an open border policy, the North American Free
Trade Agreement (NAFTA) included a guest worker
visa (TN visa) for NAFTA professionals from the
member states. A review of guest worker programs
(which tie the worker’s visa to a specific employer)
in the United States, including the two-decade long
Bracero Program, demonstrates a pattern of human
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rights abuse, regardless of what labor protections
are written into the programs. This is even the case
with Canada’s Seasonal Agricultural Worker Program
(SAWP), which is often held up as a model of success
for temporary labor schemes.

In conclusion, this paper argues from a human rights
perspective that people have a right to mobility and
a right to work, and therefore migration should be
legally sanctioned on a much greater scale. But,
migrants also have a right to community, which is
denied to them by guest worker programs. Guest
worker programs are often marketed as a way to
slow or stop illegal migration and to benefit migrant
workers by allowing them to work legally and
providing them some rights and benefits. However,
guest worker programs have a poor human rights
record and promised benefits are often not delivered.
Furthermore, while migration can have positive
effects on sending countries’ economies, guest
worker programs are not an effective development

policy.

The WTO is the wrong organization to manage global
migration because its primary mandate is trade
deregulation and it has no meaningful language

to compel members to uphold human rights. It

is unlikely that a global guest worker program
administered by the WTO would be more effective

in protecting labor rights than the national, bilateral,
or multilateral guest worker programs already in
place, which have done a poor job. This paper
comes to the same conclusion as major international
migrant rights organizations and unions who raise
the concern that expansion of GATS Mode 4 under
the WTO could undermine sustainable development
in the Global South and efforts for rights-based
migration policy worldwide.
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1. Introduction

The right to work and the right to emigrate are fun-
damental human rights, according to the Universal
Declaration of Human Rights and other statements.
Because trade agreements increase the mobility of
capital across borders but do not generally allow peo-
ple, especially the poor and working class, that same
right, the advance of free trade agreements can harm
human rights. Trade liberalization can exacerbate
the conditions for migration. Furthermore, workers’
rights may be profoundly affected by the World Trade
Organization’s (WTO) General Agreement on Trade and
Services (GATS), the terms of which are now under ne-
gotiation.
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The GATS is a regulatory framework to facilitate and
lock in progressive liberalization of services trade. In
the WTO context, liberalization actually leads to dereg-
ulation by providing strong investment, market access,
and intellectual property protections for businesses, all
of which restrict governments’ rights to regulate mar-
kets. The 161 services covered by the GATS include
basically anything that can’t be “dropped on your foot,”
including essential services like water, sanitation, and
education. For each service sector, WTO member
countries can agree to bring their policies into line with
GATS disciplines in 4 broad areas, or “modes.” These
are:

What Is GATS Mode 4?

Mode 4 refers to the movement of labor, or in WTO language, the “temporary movement of natural persons”
(corporations have legal personhood, but are not considered “natural”). Specifically, GATS Mode 4 covers
employees of a foreign service provider or a self-employed service provider entering a country other than
his or her origin for the purpose of providing a service. “Horizontal” commitments (applied equally across

sectors) cover four categories of service personnel:
1) Services Salespersons;

2) Intra-corporate Transferees (covers Executives, Managers, Specialists, and Other);
3) Business Visitors (covers personnel engaged in establishing a foreign office or subsidiary and sales

negotiations); and
4) Independent Contract Suppliers.

Sectoral commitments cover specific occupations in specific service sectors. The number of workers, oc-
cupations and sectors committed under Mode 4 is up to the individual countries.

Currently, the majority of WTO members’ commitments on Mode 4 cover high-skilled labor, such as doctors
and corporate executives, with a strong emphasis on those involved in commercial presence. There are few
sector-specific commitments. Developing countries’ trade ministers would like expanded Mode 4 commit-
ments on semi- and low-skilled occupations, such as construction workers and live-in caregivers. Nothing

in the GATS prohibits this.

The current Mode 4 framework allows for only temporary movement of workers. (“Temporary” is not defined
by the GATS; rather, time limits are determined by the individual countries). Additionally, under Mode 4 the
individual’s visa is employer or contract bound, so they may not change jobs without loosing their legal sta-
tus. Therefore, depending on the outcome of negotiations, Mode 4 may boil down to a global guest worker
program. High-level executives, managers, business visitors and others engaged in business negotiations
or overseeing foreign operations are not “guest workers,” as they are in positions of authority, are highly

paid and well-compensated.
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Mode 1 - Cross-border provision with no one actually
moving (e.g. through postal services or telecommu-
nications)

Mode 2 - Consumption of services abroad through
temporary relocation of the consumer (e.g. as a
visiting patient or student)

Mode 3 - Commercial Presence - Subsidiary branches
(e.g. banks, hospitals, or construction firms that
are owned by a foreign company)

Mode 4 - Temporary movement of natural persons
(workers) across borders to provide services (see
box for details)

Coming out of the WTO’s 6th Ministerial in Hong Kong
in December 2005, much has been left unresolved and
negotiations will continue in 2006. One major area of
contention is the treatment of labor movement (Mode
4) in the services agreement, which was essentially off
the table in Hong Kong. The focus there with regard to
GATS was primarily on the negotiations process.

The governments of African nations, other Least Devel-
oped Countries! (LDCs), and developing countries such
as Chile, Colombia, and the Philippines are pushing for
an expansion of the types of labor currently covered by
wealthy countries’ commitments under the GATS. So
far, Mode 4 commitments cover primarily high-skilled
labor and corporate management, which many devel-
oping country negotiators view as not serving their
competitive advantage in low-skilled labor.

India is an exception here — its interest in Mode 4 is in
increased minimum visa quotas under existing com-
mitments, particularly in areas related to information
technology workers. According to Benny Kuruvilla of
Focus on the Global South, India is seeking a legally
binding (or “bound”) commitment of between 100,000
and 500,000 U.S. H1-B visas (the visa for highly skilled
temporary workers).? In early March 2006, India re-
quested expanded sector specific commitments for
Contractual Service Suppliers (CSS) that are not linked
to commercial presence. This means that foreign com-
panies without offices in the host country could send
temporary workers to fulfill contracts under Mode 4.
The request also called for expanded commitments on
Independent Contractors. The request, which had the

support of 15 developing countries, including China
and Brazil, did not call for commitments on low-skilled
occupations.

In contrast to India, developing countries in general
are pushing for commitments on low- and semi-skilled
labor such as construction, domestic workers, and
healthcare personnel. There is nothing in the GATS
that prohibits commitments regarding these levels of
occupations.®>  However, where developing countries’
governments may see an opportunity to create jobs for
their citizens, migrants, labor unions and other civil so-
ciety groups see the potential for an institutionalized
global guest worker program in which human rights are
disregarded and migrant workers are traded like com-
modities.

The current level of commitments essentially mirrors
the current visa systems of developed countries. The
potential impact of Mode 4 may not be obvious to
some policy makers who see what amounts to the sta-
tus quo. They may conclude that current commitments
are reasonable, as multinational corporations need to
be able to respond to the market by sending executives
or intra-corporate transferees overseas temporarily.
Moreover, the rights of high-level executives, manag-
ers, business visitors and others engaged in business
negotiations or overseeing foreign operations are not
at risk because they are in positions of authority, are
highly paid and well-compensated. For these reasons,
particularly because of their level of authority and pro-
fessional mobility, people engaged in these activities
are not guest workers in the common sense.

Thus Mode 4 may not appear to be controversial. How-
ever, it is this status quo with which developing country
governments are not satisfied. They want to do two
things:

1) Separate flows of temporary migrant workers from
permanent immigrants to reduce administrative
barriers to labor migration and to treat migrant
workers qualitatively differently than permanent
immigrants by, for example, exempting migrant
workers under Mode 4 from social security pay-
ments in the host country; and

2) Broadly expand the coverage of commitments un-



der the Mode 4 categories of Independent Contrac-
tors, and Intra-Corporate Transferees (particularly
the sub-category Other Persons) to include many
types of low- and semi-skilled occupations.

India’s economy is at a different level than most devel-
oping countries and its interest in services extends be-
yond Mode 4 into other modes of service trade. Conse-
quently it has been distancing itself from the proposal
to broadly expand Mode 4 coverage. Instead India is
focusing on gaining increased quotas independent of
commercial presence in the categories and occupa-
tions already committed under Mode 4. India does
share an interest in separating employees covered by
Mode 4 from permanent immigrants.

Both proposals could have a significant impact on the
ability of national governments to regulate immigration
because:

* The WTO follows a single undertaking structure,
meaning that the outcome of the negotiations will
constitute a set of rules and regulations that par-
ticipants have to take as a whole, and which can
not be amended by national governments;

* Commitments are legally binding for at least three
years and thereafter can only be withdrawn by pay-
ing compensation to all WTO members (a sum that
would amount to billions, if not trillions of dollars);
and

* National regulations can be subject to challenges
by foreign governments, which would be resolved
through WTO dispute tribunals that transcend na-
tional judiciaries and are not subject to public scru-
tiny.

What is more troubling is that the type of liberaliza-
tion desired by developing country governments would
amount to a global guest worker program because it
would create a class of temporary workers who would
be separated from permanent immigrant pools, en-
joy fewer rights, and have their visa status tied to a
specific employer or contract. Because guest worker
programs have a poor history when it comes to human
rights, many labor groups, migrants and advocates are
skeptical about the prospect of an extensive expansion
of Mode 4.
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Migration for work is an extensive world phenomenon
that needs to be addressed in a way that respects hu-
man rights. Millions of people are willing to migrate for
work and the GATS offers a regulatory framework to
manage the movement of some of them.

However, as indicated above, the notion of managing
global labor migration through the GATS is troubling on
several fronts. GATS rules make it possible for mem-
bers to challenge government regulations that are per-
ceived as “more burdensome than necessary to en-
sure the quality of the service.” This jeopardizes a wide
range of regulations beyond what people usually think
of as trade. Additionally, because WTO agreements
must be taken as a whole package (i.e. single-under-
taking) and developing country governments may have
to trade access to their essential services markets for
an expansion of Mode 4, millions of poor people could
lose access as essential services are privatized. Fur-
thermore the WTO has repeatedly stated that labor
and human rights are not in its purview and should be
handled by the International Labor Organization (ILO)
and the United Nations (UN). Furthermore, interna-
tional migrant rights organizations and unions, includ-
ing Migrant Rights International, Public Services Inter-
national, and the International Confederation of Free
Trade Unions, who represent millions of migrants and
workers worldwide, argue that the WTO has no man-
date to set migration policy. They also note that GATS
Mode 4 undermines the movement for multilateral
rights-based migration policy worldwide.*

So is the GATS framework worth embracing? Is the
WTO an appropriate place to manage migration in any
capacity? If so, what needs to happen to ensure that
expanded Mode 4 commitments create a net benefit
to workers and poor economies?

To answer these questions, this paper will:

1) provide some general background, including an
overview of migration and migrant labor and the
importance of trade in services in the global econ-
omy,

2) give a full description of Mode 4, including a de-
scription of current commitments by WTO mem-
bers and a look at proposals to facilitate broader
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commitments and improve the efficiency and eco-
nomic gains of Mode 4 services trade,

3) look at the relationship between migration, trade
and development, and the dynamics of migrant re-
mittances,

4) explore two case studies — an India case study
which reveals that migration can have significant
development impacts for the sending country, and
a Philippines case study which demonstrates the
possibilities and difficulties in protecting migrants,

5) provide a comparison of GATS Mode 4 to the treat-
ment of labor migration in the European Union and
under the North American Free Trade Agreement
(NAFTA) (the EU offers an example of more open
and rights-based border policies while NAFTA relies
on the guest worker model), and

6) explore the experiences of guest workers under the
U.S. Bracero program with Mexico, current U.S. visa
schemes, and the “offshore” program in Canada.

2. Additional Background

2a. A Brief Overview of Migration and
Migrant Labor

Worldwide, the rate of migration grew at 6% a year dur-
ing the 1990s, a rate faster than population growth as
a whole. There are currently about 200 million peo-
ple living outside their countries of birth.®
more than 86 million economically active migrants in
the world, about 32 million of which are in developing
regions.®

There are

There are many factors pushing migration, including
poverty; war; natural disasters; demographic, wage,
and employment differentials; population density
and pressure on natural resources; urbanization; and
technological advances in transportation. Global eco-
nomic integration (i.e. globalization) inevitably fosters
new pathways for migration. Migrants tend to go where
there is a network of migrants from their community.
Once a migration network is created it is nearly impos-
sible to stop the flow of migrants to that area. Further-
more, World Bank and International Monetary Fund
structural adjustment policies (SAPs) combined with

market liberalization are major causes of dislocation.”
For example, 1.7 million small-scale Mexican farm-
ers were displaced by the flood of cheap agricultural
products from the U.S. following the implementation of
NAFTA.®

There are intense demographic factors pulling migrants
to industrialized countries. In particular, western Eu-
ropean countries and Japan have aging populations
combined with low-birth rates and longer life expec-
tancies. Simply put, the number of people reaching
retirement age is outpacing the rate of entry by nation-
als into the domestic workforce. This imbalance will
stress welfare systems such as social security where
worker contributions finance senior benefits. Increas-
ing immigration to augment the workforce is frequently
suggested as a way to solve this imbalance.

These aging populations have also contributed to
shortages of healthcare workers — including nurses
and live-in caregivers — in many industrialized states.
These jobs are increasingly filled by migrants, espe-
cially women. As poor women from the Global South
become domestic caregivers, children are separated
from their migrant mothers while women in families
hiring domestic workers are freed to seek higher pay-
ing work in professional careers. This creates a global
division of labor based on gender and nationality.

This is just part of the larger feminization of migrant
networks and migrant workforces. Women comprise
more than 50% of migrants in the developed world and
45.7% in the developing world.® Although women can
escape rigid gender roles through emigration and their
success can have a transforming effect on gender roles
at home, they are generally confined to occupations
traditionally filled by women such as nurses, maids,
caregivers, caterers, and teachers. While women may
gain new authority as remitters they may be deskilled
(trapped in low-skilled occupations for which they are
over qualified) by the occupations they are confined to
under guest worker programs.*°

When a significant number of a country’s profession-
als emigrate permanently to other countries, the send-
ing country loses the capital it has invested in training
professionals. This process, known as “brain drain,”



erodes the human capital base and hampers economic
growth. Some argue that the educated class is essen-
tial for a healthy democracy, public discourse, and ad-
dressing societal problems, so “brain drain” hampers
development in the broader sense. The development
impact of brain drain is quite obvious according to a
recent World Health Organization (WHO) report that
warned, “millions of people are dying of preventable
causes in poor countries because of lack of health
care workers, many of whom are leaving for better paid
jobs in Europe and North America.”**

Furthermore, through brain drain, wealthy countries
receive a type of subsidized labor force. They benefit
from the knowledge and skills of highly trained foreign-
ers whose training they did not pay for.

The following statistics offer some idea of the signifi-
cance of “brain drain” throughout the world:

e Of the world’s 60 million healthcare workers, a
third are in the Americas and just three percent in
Africa, which has a quarter of the global burden of
disease.’?

* A recent five-year study by a former Philippines
health secretary found that about 50,000 nurses
had left the country to work abroad in the last five
years, while nursing schools have managed to pro-
duce only 33,370 nurses over the same period.*3

* Thirty percent of all highly educated Ghanians and
Sierra Leonenans live abroad.*

* Twelve percent of Mexican college graduates, thirty
percent of Mexicans with PhDs, and seventy-five
percent of Jamaicans with college degrees live in
the U.S.®

* |n 2003 the WHO reported that 60 percent of South
African institutions had trouble replacing nurses
who had emigrated.*®

An issue related to the migration of skilled profession-
als is recognition of various credentials. Developing
country economists and skilled migrants argue that
their professional degrees, licenses, and experience
are devalued by immigration policy in industrialized
countries. Foreign professionals usually must meet

certain requirements regarding qualifications and
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work experience. While the motivation for these prac-
tices is to protect consumers, there are concerns that
the processes discriminate against professionals from
developing countries. This issue has been identified by
many WTO insiders as an obstacle to progress in the
GATS negotiations, and it has been recommended that
countries come to Mutual Recognition Agreements on
professional qualifications (see section 3e. Issues of
Concern for Negotiators from the Global South). De-
veloping countries hope to address these concerns
through the Mode 4 negotiations.

2b. The Significance of Services

Developing countries generally import more services
than they export. This deficit in services trade is sig-
nificant because services are the fastest growing sec-
tor of the global economy. These deficits vary across
regions in terms of severity and trends.'” The average
share of GDP held by services in developed countries
economies is 72% (70% of workforce) compared to
49% (and 30%) in developing countries.’® Advances in
technology have enabled the outsourcing of business
services across the skills spectrum, from customer
service to financial analysis. Countries receiving out-
source contracts may benefit from increased Foreign
Direct Investment (FDI) and export earnings. Addition-
ally, there is the potential for climbing the value chain
by moving into the supply of higher-skilled, more prof-
itable services. One study frequently encountered in
the literature on Mode 4 estimates that 3% liberaliza-
tion under Mode 4 would result in US $156 billion in
world welfare.’® Some estimates even exceed this
figure. However, as Edward Sussex of Union Network
International notes, “one should be deeply skeptical
about quantitative global forecasts of the impact of
services trade liberalization, in view of the paucity of
hard data and the wide variation in the forecasts made
by experts using different methods of measuring trade
barriers.?°

2c. Migration and Human Rights

The UN and ILO have developed comprehensive instru-
ments (conventions) to protect the rights of migrant
workers. However both organizations lack effective en-
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forcement mechanisms. The UN International Conven-
tion on the Protection of the Rights of Migrant Work-
ers and Members of Their Families entered into force
in July 2003. This convention extends basic human
rights, as defined in the Universal Declaration of Hu-
man Rights, to migrant workers both documented and
undocumented. It also contains the principle of equal-
ity of treatment between migrant workers and nation-
als regarding wages, extensive rights to transfer earn-
ings, and access to emergency medical assistance
and education for their children.

The most relevant ILO Conventions are No. 97 on Mi-
gration for Employment and No. 143 on Migrant Work-
ers. They provide migrant workers with more distinct
rights than the UN Convention regarding unionization,
cultural rights, collective freedoms, reimbursement,
social security, housing, education, and training.?
These conventions require ratification by national
governments, as well as cooperation by those govern-
ments for enforcement.

In general, it is the labor-sending countries that have
ratified these conventions. Convention No. 97 has
been ratified by 45 countries while only 19 countries
have ratified No. 143. Neither the United States, Can-
ada, Japan, India, nor any of the Gulf States have rati-
fied either convention.?? Likewise, the major migrant-
receiving countries are not among the 34 countries
that have fully ratified the UN International Convention
on the Protection of the Rights of Migrant Workers and
Their Families.>®* Without ratification and enforcement
mechanisms in labor-receiving countries like the Unit-
ed States these conventions are merely symbolic.

This highlights a systemic problem in the international
economy whereby the mechanisms for protecting capi-
tal and investment rights are increasing in scope and
effectiveness while the mechanisms for protecting
human rights remain weak. However, there is a broad
consensus that while there are enforcement difficul-
ties, these conventions are the result of an extensive
consultative process among a variety of stakeholders
including migrant communities and their advocates
and do represent a good baseline for international
standards on the rights of migrant workers.

In December 2003, the UN formed the Global Commis-

sion on International Migration (GCIM) with the man-
date to develop recommendations for a comprehensive
global response to migration. The report that the GCIM
released in September 2005 called for a successful
conclusion to GATS Mode 4 negotiations arguing that
that GATS will benefit the global economy substantially
and that agreement on Mode 4 could set a precedent
for further liberalization of the international labor mar-
ket.>* Lacking from the GCIM'’s discussion of Mode 4
is recognition of civil society’s concerns about Mode 4
and the WTO. Many in the migrant rights community
think the report shows a shift within the UN from advo-
cating from a human rights framework to an economic
one.

3. Movement of Natural Persons in
the General Agreement on Trade in
Services

3a. Background

The GATS is a regulatory framework to facilitate and
lock in progressive liberalization of services trade. As
noted earlier, the GATS has no language or provisions
to protect human rights and the WTO has stated that
human rights and labor rights should be dealt with by
the UN and ILO. This would not necessarily be problem-
atic if there was language that obligated WTO mem-
bers to adhere to the UN and ILO conventions regard-
ing labor practices. However, efforts to include such a
“social clause” were strongly opposed and ultimately
defeated by developing country negotiators because
they felt such provisions would be used as protection-
ist measures by wealthy countries and erode their
comparative advantage of cheap labor.

By placing responsibility for protecting human rights
with the UN and ILO while refusing to obligate itself
to adhere to relevant human rights conventions, the
WTO displays a lack of concern for human rights. Fur-
thermore, some of the same developing countries who
most adamantly argued against incorporating labor
standards into the WTO, particularly Egypt and Malay-
sia,?® are among those countries now advocating for
the expansion of commitments on GATS Mode 4. In
light of this one wonders if the governments of these
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A look at the sectoral breakdown of current horizon-
tal commitments (applied equally to all sectors) shows
that transnational corporations (TNCs) are favored.

Sectoral coverage under current horizontal
commitments

countries are representing the best interest of their
emigrant workers.

In the context of liberalizing trade in services, the focus
regarding labor movement has been on those employ-
ees necessary to establish commercial presence (GATS
Mode 3) — in the form of foreign subsidiaries — and

facilitate new business opportunities. GATS Mode 4 Horizontal Intracorporate| Executives, | Short-Term | Independent
covers the temporary movement of “natural persons” commitments| transferees | Managers, | Business | contractors,
to provide services in foreign countries. (“Natural” is et ?ﬁﬁgiglfts veters ot

used to specify human beings as opposed to juridical not ICTs)

persons such as corporations and other organizations.) Percent of 43% 28% 13% 7%
Specifically, GATS Mode 4 covers employees of a for- total

eign-service provider, or a self-employed service pro-
vider entering a county other than his/her origin, for
the purpose of providing a service. Although a literal
reading of GATS Article 1.2(d) defines Mode 4 as only
covering employees of foreign firms, there is a debate
over whether or not domestic firms contracting foreign
employees are or should be covered.?®

The GATS Annex on Movement of Natural Persons Sup-
plying Services Under the Agreement specifically states
that it does not cover migrants “seeking access to the
employment market” of foreign nations. It also does
not alter Members’ rights to legislate and apply immi-
gration law. By denying access to the employment mar-
ket, labor under Mode 4 is essentially “captive labor”
lacking the ability to switch jobs in the host country.

By making a commitment under a Mode, a member
state is obligated to ensure that national regulations
permit fulfillment of the commitment. In effect, while
the Annex suggests that Mode 4 does not alter state
sovereignty over immigration, a member who makes a
Mode 4 commitment binds a portion of its immigration
policy and regulatory practices to the WTO. Those prac-
tices are then subject to challenges by other members
and to the WTO dispute settlement system. The impact
of Mode 4 commitments on immigration policy and the
labor market will be determined largely through the dis-
pute settlement process; specifically by what policies
are challenged and how the WTO tribunals rule. There-
fore the full impact will not be clear until perhaps ten
or fifteen years after the commitments enter into force
and challenges have been brought and settled.

Niessen, Jan (10/28/2003) Negotiating the liberalization of migra-
tion - Is GATS a vehicle or a model for global migration governance?
Presented at the EPC-KBF Migration Dialogue Global Governance of
Migration - Challenges for the EU, Brussels, pg 4.

The existing commitments are “essentially a trade
deal for the multinationals from the industrial coun-
tries,”?” because they are strongly linked to foreign
investment rights (capital movement) and the ability
to establish foreign subsidiaries, branches, or offices
(commercial presence), which is of very limited use to
capital-poor developing countries. This link to com-
mercial presence may hamper their export potential
in a number of sectors.?® About 17% of commitments
relate to low-skilled personnel. In most of these cases,
an economic needs test?® applies that further limits
the movement of low- and semi-skilled workers. There
are a number of conditions placed on these otherwise
limited commitments. Thus, commitments are limited
to a tiny part of the services labor force and there are
numerous administrative hurdles for the few occupa-
tions that have been committed.

Conditions on market access and national treatment

Condition or |Pre-employ Numerical Subject to Condititions
restriction |requirements [quotas economic regarding
needs tests | work hours &
social sec.
Number of 100 countries’|80 countries’ [50 countries’ | 50 countries’
instances |commitments [commitments [commitments [ commitments

Chanda, Rupa. (1999) Movement of Natural Persons and Trade in
Services: Liberalising Temporary movement of Labour under the
GATS. Working paper no. 51, Indian Council for Research on Interna-
tional Economic Relations, pg 31.
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Clearly, current commitments are partial and have
critical limitations. Moreover, commitments by
developed countries generally reflect the status quo
of their immigration regimes with regard to labor
migration, and therefore do not represent a change
in policy by developed countries. For example the
U.S. simply bound its H1-B program at 65,000 (while
outside of the WTO the U.S. Congress has increased
the quota to as much as 195,000).

The situation would be quite different if some
developing country governments achieve the Mode

4 expansion they seek. Such an expansion would
encompass low- and semi-skilled occupations in
contrast to the current U.S. commitments that are
limited to L-visas for intra-corporate transferees

and H1-B visas for those with highly specialized
knowledge. The proposed expansion would also
differentiate migrant workers from permanent
migrants by implementing a separate system for
managing their movement that transcends national
governments. Notably, the GATS Annex on Movement
of Natural Persons Supplying Services Under the
Agreement states that, under Mode 4, workers are
not given access to the employment market. This
means that their visa and right to stay are bound to
the specific employer or service contract under which
they enter the country as a Mode 4 service provider.

This lack of visa portability is the most salient and
problematic aspect of guest worker programs. Such
an extensive expansion of Mode 4 would amount to a
global guest worker program. Migrant workers would
be reduced to second-class workers since their legal
status would be tied to employment with a specific
employer or under a specific contract, jeopardizing
their ability to exercise basic labor rights such as
collective bargaining, free association, and the right
to strike.

3b. Framework for GATS Negotiations

Until now the GATS has followed a bottom-up approach
that covers only the sectors listed in the commitments.
This is called a “positive list approach.”® This ap-
proach is preferred by developing countries because
they don’t have to anticipate all the services they may

want to exclude from the GATS in the future. The posi-
tive list approach operates through a request offer pro-
cess. For example, the U.S. might request that Brazil
open its banking sector while Brazil in turn requests
that the U.S. open its civil engineering sector to Bra-
zilian engineers through a Mode 4 commitment. The
request and offer process combined with the positive
list approach supposedly offers members flexibility by
encouraging an atmosphere of give and take in the ne-
gotiating process and allowing members to make com-
mitments only where they are comfortable. Bilateral
requests and offers are hardly ever matched, in that
offers generally reflect the self interests of the member
making the offer rather than responding directly to the
interests expressed in the request. However, through
the process, members get a sense of each others’ re-
spective interests.

Moving forward from the December 2006 WTO Hong
Kong Ministerial, this bottom-up approach and associ-
ated flexibility is in jeopardy. While Mode 4 was not
addressed directly in Hong Kong, the GATS framework
was. The Hong Kong Declaration moves away from the
associated flexibility of the original request-offer ap-
proach, which was bi-lateral, toward a plurilateral pro-
cess of negotiations in which multiple countries come
together to make requests and offers. This process
of negotiations would allow developed countries to col-
lectively drive the agenda by ratcheting up the pres-
sure and making it harder for developing countries to
walk away from the negotiating table. To direct this
process, industrial groups, or “friends groups,” have
done substantial work to identify which countries
would make up a “critical mass” (representing 80-90%
of world trade) and what restrictions they perceive
to be main barriers to trade in these countries. This
means these “friends” grouping (e.g. “friends of:” fi-
nancial services, telecoms, environmental services,
distribution, constructions services, tourism, logistics,
energy, and legal services - areas of key interest to
developed countries) have designed a single platform
of regulatory commitments for the global economy.
These regulations require investment and competition
policy provisions that safeguard the interests of foreign
firms rather than local suppliers.3t

The overall outcome of the recent Ministerial once



again demonstrates that the demands of the Global
South are being ignored. This includes an attack on
the flexible framework of the GATS, originally added as
a concession to developing countries. Although pluri-
lateral negotiations were previously a part of the GATS
process and the developed countries (and India) failed
to make the plurilateral negotiations mandatory, they
succeeded in adding language pressuring members
to engage in such negotiations. Conversely, the GO0
(one of the largest groupings of developing countries)
put forth a proposal in Hong Kong rejecting mandatory
plurilateral negotiations and calling for expansion of
Mode 4 coverage. While Mode 4 expansion was hardly
touched upon at the Ministerial, the stronger language
regarding the plurilateral process was added to the
text. All of this demonstrates the increased pressure
being placed on the Global South to liberalize rapidly
in many service sectors and indicates that the Mode
4 expansion sought by the G90 will only come in ex-
change for extensive sectoral concessions in the GATS
as well as the industrial sector negotiations as dictated
by the developed countries.3?

3c. Current status of GATS Mode 4
in the United States

Current U.S. commitments on GATS Mode 4 are
representative of developed countries’ commitments
in general in that they bind the status quo rather

than inducing a significant change in market access
for low- and semi-skilled migrant workers. Again,
developing countries want broad market access under
Mode 4 for their workers in low- and semi-skilled
occupations. They complain that temporary migrant
workers have unreasonably been treated similarly

to permanent immigrants, which subjects them to

a number of unnecessary administrative hassles
creating significant transaction costs. Therefore

they also seek to differentiate flows of temporary
migrant workers from permanent immigrants to
reduce transaction costs, increase market access
and flexibility of movement (see section 3e. Issues

of Concern for Negotiators from the Global South).
Some countries have proposed a GATS visa in order to
enable this type of differentiation.
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The U.S. currently has no sector specific commitments
on Mode 4. The horizontal (applied equally to all
sectors) commitment covers Services Salespersons,
Intra-Corporate Transferees, Personnel Engaged in
Establishment, and Fashion Models and Specialty
Occupations. Intra-Corporate Transferees are
divided into Managers, Executives, and Specialists.
The subcategories of Managers and Executives

are not employees who primarily perform tasks
necessary for the provision of the service, and
therefore do not cover the semi-skilled occupations
of interest to developing countries. Specialists

must “possess knowledge at an advanced level of
continued expertise and... proprietary knowledge

of the organization’s services, research equipment,
techniques or management.” The stays of Services
Salesperson’s are limited to 90 days, while Intra-
Corporate Transferees are permitted to stay three to
five years.

Intra-Corporate Transferees are covered under the L
visa, which is currently uncapped. Persons coming
under Fashion Models and Specialty Occupations

fall under the H1-B visa (highly skilled temporary
workers), which was bound at 65,000 annually by the
U.S. initial commitment on Mode 4 in 1994. The U.S.
cannot reduce the quota below that number or rather
the U.S. must provide some mechanism for the entry
of 65,000 specialty occupation foreign workers. The
U.S. can raise the quota and has. The H1-B program
quota peaked at 195,000 from 2001-2003, but has
been brought back down to 65,000 for 2004 and
2005.

The provisions of the H1-B program essentially
comprise U.S. restrictions on market access for
specialty occupations at the horizontal level on Mode
4. U.S. employers seeking to employ H1-B visas are
required to pay H1-B workers either the prevailing
wage or actual wage paid to U.S. employees in the
same position with similar levels of experience.

The same principle is applied to benefits. The
employer must submit a Labor Condition Attestation
demonstrating that it will meet wage and benefit
requirements, and that domestic workers will not be
adversely affected. Firms with 15% or more H1-B
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workers are called “H1-B dependent employers,” and
must demonstrate that H1-B workers will not be used
to replace U.S. employees and that they have made
extensive efforts to recruit domestically. Finally, the
firm must pay a $750-$1,500 “training and education
fee” as well as a $500 fraud prevention and detection
fee as part of the application process. Only U.S.

firms can apply for H1-B visas. The foreign worker
must provide a detailed history of his/her education
and work experience to demonstrate that he or she

is qualified for the position, and in many cases must
obtain a U.S. license where state law requires such for
performance of the occupation.

Despite these requirements to protect H1-B and U.S.
employees, the program is controversial and appears
to fall victim to the same patterns of abuse seen with
guest worker programs in general (see section 6b.
NAFTA, Investment Liberalization and Guest Worker
Programs). Neither the Department of Labor nor the
U.S. Citizenship Immigration Services (USCIS) apply
sufficient resources to enforce the requirements of
the program. Because H1-B workers are dependent
on their employers for their immigration status

they are eager to please. They are often not paid
prevailing wages or offered benefits comparable to
U.S. workers. They are also often under enormous
pressure to work unpaid overtime. H1-B workers have
been referred to as “hi-tech Braceros” because the
program is exploited in ways similar to the U.S.-Mexico
Bracero guest worker program that existed from 1942
to 1964.

Expansion of the H1-B program is sought by some
developing countries, particularly India, who as
mentioned earlier would like an H1-B commitment
of several hundred thousand visas. This is because
H1-B visas are not related to commercial presence
as are the other categories in the U.S. horizontal
commitment. However, the H1-B program covers
relatively high-skilled workers. Broad market access
for low- and semi-skilled occupations (sought by
developing countries in general) is unlikely unless one
of three conditions are met:

* The creation of a GATS visa to which the U.S.
makes a binding commitment.
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¢ A qualitative change to the H1-B program
through U.S. congressional legislation to expand
the program to cover low- and semi-skilled
occupations.

e A GATS commitment of the H2-B visa, which is
the visa category for low- and medium skill non-
agricultural temporary workers (see section 3e.
Issues of Concern for Negotiators from the Global
South).33

3d. North-South Differences in the Doha
Round of the GATS

The Doha round of WTO negotiations that began in
2001 was designated the “development round.” This
occurred after a series of events in which develop-
ing countries demonstrated their discontent with the
direction of the WTO, which was not addressing their
economic needs.

The lack of agreement in the last few years shows that
the wealthy nations have been unwilling to move for-
ward on areas of importance to the Global South, that
the Global South has been unwilling to accept condi-
tions dictated by the Global North, or a combination of
the two. These are among the reasons why the mini-
mal advancement of recent GATS negotiations is not
necessarily a bad thing.

The belief that negotiations should move forward at all
is contentious. Civil society groups concerned about
corporate globalization believe that the pace of WTO
negotiations is too rapid for developing countries and
unless they are slowed, broader goals of community de-
velopment in the Global South will suffer. At the same
time, WTO Director-General Pascal Lamy, officials from
the U.S. Trade Representative’s (USTR) Office and oth-
er WTO proponents claim that another WTO Ministerial
collapse will be disastrous for the goal of development
in the Global South.

The following discussion draws on the ideas and con-
cerns of those who would likely fall into the latter cat-
egory: trade ministers and other government officials;
business representatives, economists, trade lawyers;
and non-governmental groups allied with the WTO.
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3e. Issues of Concern for Negotiators from
the Global South

In July 2003, Argentina, Bolivia, Chile, China, Colombia,
Dominican Republic, Egypt, Guatemala, India, Mexico,
Pakistan, Peru, the Philippines and Thailand submitted
a paper calling for expansion of Mode 4 in the form
of sector-specific commitments including additional
skill levels not covered in horizontal commitments and
echoing an earlier proposal by India.

However, as noted earlier, India’s interest in the GATS
exceeds Mode 4. It is has attempted to distance itself
from the more controversial request of commitments
on new low- and semi-skilled occupations. This may
be a strategic move to ally itself with the developed
countries and enhance its chances for achieving the
liberalization it seeks in other areas of the GATS, and
also could be an effort on India’s part to protect its low-
skilled labor market from foreign competition.

In contrast, the African countries and other LDCs espe-
cially have staked their claim at the WTO on GATS Mode
4 and are not willing to further liberalize in other areas
of the WTO without achieving expansion of Mode 4 to
lower-skilled occupations. Developing country govern-
ments in favor of expanding Mode 4 argue that their
countries have surpluses of low-skilled service work-
ers who would earn more by working abroad, and that
their remittances can be vital in alleviating balance of
payments problems. The temporary nature of work un-
der Mode 4 is supposed to replace “brain drain” with
“brain circulation” where professionals temporarily mi-
grate and then return home with new skills, business
practices, and professional connections. Furthermore,
brain drain isn’t a major issue in the push for Mode
4 commitments on lower-skilled occupations because
of the minimal investment in the education and train-
ing of workers in those occupations. The temporary
nature is also part of the argument used to dispel any
concerns of receiving countries regarding permanent
immigration and the fiscal and social costs perceived
to be associated with it. However, experiences with
guest worker programs call many of these arguments
into question (see section 6b. NAFTA, Investment Lib-
eralization and Guest Worker Programs).
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While much of the current tension regarding Mode 4
is related to the push for including lower-skilled occu-
pations in member’'s commitments, there are broader
issues concerning restrictions on the ability of skilled
professionals from the Global South to work abroad
and to travel for the general purpose of conducting in-
ternational business. There is considerable concern
among developing countries’ professionals and gov-
ernments that there is too much room for discretion
in the administration of visas, work permits, and eco-
nomic needs tests. This, along with the lack of clarity
and uniformity in the definition of occupations and the
recognition of professional credentials and work expe-
rience, are primary areas perceived as restrictions on
mobility and market access for professionals and other
workers from the Global South.

These concerns may be legitimate and addressing
them could benefit developing countries, their work-
ers, and businesses. However, these issues could be
addressed though bilateral or multilateral agreements
outside of the WTO. Doing so would likely benefit devel-
oping countries even without an expansion of commit-
ments on Mode 4 and without the costly concessions
that such an expansion would entail. Since most de-
veloping countries view Mode 4 as the only area where
they can gain substantially from the GATS, if not the
entire WTO package, industrialized countries are able
to use expansion of Mode 4 as a bargaining chip to
leverage major concessions from developing countries
in other areas of interested to wealthy nations. Thus,
while greater clarity and uniformity in occupation defi-
nitions and credentials recognition would likely benefit
developing countries, the costs of achieving these im-
provements at the WTO will likely greatly outweigh the
benefits.

There are a number of ways the issue of credentials
recognition could be addressed. The GATS allows
members to draft Mutual Recognition Agreements for
broad-based recognition of qualifications, which has
already been done for standards in accounting ser-
vices. Other tactics include the use of local adaptation
periods and aptitude tests as practiced among Euro-
pean Union (EU) members,** and the ILO developing
standardized qualifications for skilled services.®® All of
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these strategies could be applied through bilateral or
multilateral agreements outside of the WTO.

In November 2000, India made a proposal for moving
negotiations forward. Many aspects of this proposal
have been echoed by other developing countries, in-
cluding Colombia, Chile, and Mercosur (the common
market of the South American Cone).*® India’s pro-
posal called for

e uniformity and clarity of definitions and administra-
tive norms,

* more commitments on independent service provid-
ers and specialists,

e superimposing the ILO’s International Standard
Classification of Occupations (ISCO-88) on the
GATS to allow for finer and more uniform classifica-
tion of occupations (while the ISCO-88 is not nec-
essarily embraced by all developing countries, the
issue of uniform disaggregated sectoral classifica-
tion is a common concern),

* establishing multilateral norms for economic needs
tests (ENTs),

* the creation of a GATS visa to separate Mode 4
suppliers from permanent migration flows,

e establishment of Mutual Recognition Agreements
for qualifications standards, and

* Bilateral Totalization Agreements to exempt Mode
4 professionals from host country social security
payments.

The GATS visa proposal has evolved into a Contractual
Service Provider (SCP) visa that would most likely be
restricted to intra-corporate transferees, at least at
first.

Resolving such administrative barriers could enhance
the development opportunities for poorer countries.
However, given what would be negotiated away in or-
der to achieve the type of Mode 4 expansion sought by
developing countries, particularly LDCs who are most
interested in inclusion of low-skilled occupations, the
WTO is not necessarily the right avenue for addressing
these problems. Nonetheless, developing countries
may see the WTO as the only avenue currently avail-
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able to them for addressing these issues, and may ef-
fectively “give away the shop” in exchange for Mode
4 expansion. In doing so they may not have the best
interest of their workers in mind.

In March 20086, India along with Argentina, Brazil, Chile,
China, Colombia, Dominican Republic, Egypt, Guate-
mala, India, Mexico, Morocco, Pakistan, Peru, Thai-
land, and Uruguay submitted a request for expanded
sector specific market access for Contractual Service
Suppliers de-linked from commercial presence and
Independent Professionals in over 20 sectors. This
type of commitment on Contractual Service Suppliers
would allow foreign firms without commercial presence
(physical offices or subsidiary branches) in a country
to export workers to firms with commercial presence
in that country. This could be a significant step toward
a global guest-worker scheme in which workers are
traded between companies. However, this request is
generally limited to professionals with a bachelor’s de-
gree or equivalent experience who are less likely to be
taken advantage of. It also seeks to restrict the use of
economic needs tests and precludes the use of wage
parity as a condition for entry. The LDC group has not
yet put forth a revised Mode 4 request. An LDC group
request would likely echo the call for de-linking com-
mitments from commercial presence and for greater
restrictions on economic needs tests but would seek
the inclusion of lower-skilled occupations such as do-
mestic and construction workers.

4. Migration and Development

Sorting out the relationship between migration and de-
velopment is necessary to understand why developing
countries’ governments might be pushing for Mode 4
and whether or not expanding Mode 4 commitments
would have a positive impact on long-term develop-
ment.

This section presents the basic theories on the rela-
tionship between migration and development, and
explores the significance and dynamics of workers’ re-
mittances. It is followed by a case study of India that
demonstrates some of the long-term development
effects migration can have on the home country’s
economy. This case study also indicates why India has
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been a strong proponent of Mode 4 liberalization. The
next case study of the Philippines experience regulat-
ing temporary labor migration not only shows the dif-
ficulty of protecting migrant workers, but is particularly
valuable because that country has implemented poli-
cies for protecting migrant workers similar to those rec-
ommended by the High Level Committee on the Indian
Diaspora.

Economists argue that migration contributes to eco-
nomic growth through the exchange of skills and knowl-
edge, and by generating new business opportunities.
Arguments for expanding GATS Mode 4 often point to
the importance of the “movement of natural persons”
to facilitate other modes of trade. Migrant workers
abroad expand the market for products from home by
introducing them to the host country. For example the
High Level Committee on the Indian Diaspora reports
that:

The [Indian] diasporic community has often
helped to create breakthrough for new Indian
products and companies... Indian textiles and
fashion designers, Indian herbal cosmetics,
products and jewelry are mainly known abroad
due to the presence of a large Diaspora.>

Migration for work stimulates huge financial gains
(when taken as a whole) in the form of remittances to
poor relatives left behind. However, as mentioned ear-
lier it may undermine economic development through
a “brain drain” (by depriving communities of their most
economically productive members), and through de-
priving families of mothers and fathers causing social
instability and increasing the vulnerability of children.
Moreover, many of these remittances are generated by
workers subjected to harsh workplace exploitation and
dangerous travel conditions.

Understanding the dynamics of remittances is es-
sential to designing policies that maximize the devel-
opment potential of temporary migration. Those sup-
porting Mode 4 argue that legalizing migrant flows
increases remittances by raising wages and making
it easier to transfer funds back home. They also note
that remittances tend to decline over the long term as
immigrants’ connections to their communities of origin
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decrease. Therefore, the argument goes, temporary
migration will generate greater remittances than in-
creased permanent migration.®®

Remittances are a vital resource to millions of the
world’s poor. Total remittances are conservatively esti-
mated at US$150 billion annually®*® but believed to be
possibly two to three times that figure. Moreover, remit-
tances exceed official development aid (ODA) and are
second only to foreign direct investment (FDI) among
international financial flows (see chart on pg. 14). Al-
though there is much room for improvement in the es-
timation of remittances and their effects on receiving
communities, not just receiving households,* experts
say that they increase in times of economic crisis and
they put money directly into the hands of those who
need it most.

The long-term development impact of remittances is
hard to gauge. Some argue that the impact is substan-
tial as increased local consumption can stimulate lo-
cal industries and that remittances can provide much
needed hard currency for a poor nation’s balance of
payments, which is a major issue in highly indebted
poor countries. However, remittances may also lead
to lower domestic food production, inflation, and
economic vulnerability.* They may also discourage
investment in social capital by encouraging further
emigration, causing governments and foreign inves-
tors to view the workforce as unreliable.*? There is
a gender dynamic in remittance behavior as women
are more likely to spend remittances on health care,
school, food, and clothing, while men prefer durable
goods such as televisions and cars.*®* Dependence on
migrants can have serious side effects. In some com-
munities in the Dominican Republic family members
receiving remittances quit working because of the vast
differential between local wages and remittances and
children dropped out of school because they planned
to migrate to the U.S.4*

One of the most direct ways to enhance the benefits of
remittances for migrants and their communities is to
reduce the cost of transferring money. This is taking
place as banks are beginning to extend financial trans-
fer services to migrant workers at a much lower cost
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than traditional wire companies like Western Union. programs for small businesses, and remittance-backed
Getting banks involved in remittance transfers not only bonds. Mexico has introduced the metricula consular
lowers prices through increased competition, it's also identification card which enables undocumented Mexi-
an opportunity to provide other financial services to mi- can migrants to open U.S. bank accounts and remit
grant workers including savings accounts, micro-credit earnings.

Remittances, Official Development Aid, and Foreign Direct Investment in 2004

Remittances Official Development Aid Foreign Direct Investment
(formal transfer channels)

US$150 billion US$78.8 billion US$158.3 billion

Source: Report of the Global Source: OECD Development Source: World Economic and Social Survey
Commission on Assistance Committee 2005, United Nations Development Policy
International Migration, 2005 Secretariat and Analysis Division

Switzerland: SRO http://www.un.org/esa/policy/wess/
Kundig, pg 85

Regional Distribution of Remittances in 2000

Region Rank Proportion Regional Leader’s Leader’s
of total World Leader* Proportion of proportion of
Remittances regional total world total
Latin America
and the Caribbean 1 31% Mexico** 34% 8%
South Asia 2 20% India 73% 15%
Middle East 8 18% Egypt 35% 5%

and North Africa

East Asia 4 14% The Philippines 43% 8%
and the Pacific

Europe and 5 13% China 43% 8%
Central Asia
Southern Africa 6 5%

Source: Sorensen, Ninna N. (June 2004) The Development Dimension of Migrant Remittances. International Organization for
Migration, working paper series

* Within regions remittances tend to be concentrated among a few countries. Typically two countries receive more than 50% of
the regions remittances

** |n Latin American and the Caribbean, El Salvador and the Dominican Republic each receive 9% of the regions remittances
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Top 10 in 2004

Remittance-receiving
countries

India, 21.7 billion USD

China, 21.3 billion USD

Mexico, 18.1 billion USD
Philippines, 11.6 billion USD
Spain, 6.9 billion USD

Belgium, 6.8 billion USD
Germany, 6.5 billion USD
United Kingdom, 6.4 billion USD
Morocco, 4.2 billion USD

Remittances as
share of GDP

Tonga, 31.1 percent

Moldova, 27.1 percent

Lesotho, 25.8 percent

Haiti, 24.8 percent,

Bosnia & Herzeovina, 22.5 percent
Jordan, 20.4 percent

Jamaica, 17.4 percent

Serbia & Montenegro, 17.2 percent
El Salvador, 16.2 percent
Honduras, 15.5 percent

Source: IMF BoP Yearbook, 2004, and World Bank staff esti-
mates cited in Global economic prospects 2006: economic im-
plications of remittances and migration, World Bank 2005

5. Case Studies
5a. Migration and Development: India

Migration for labor, both permanent and temporary,
has played an important role in India’s economic de-
velopment. Reviewing this history shows that facilitat-
ing migration for work can lead to economic growth,
and that Mode 4 liberalization is part of India’s effort
to manage labor migration for economic development.
India also has had success in providing incentives to
increase migrant remitting and investment.

The export of workers both skilled and unskilled is
clearly part of India’s development strategy. India is
currently the world’s leading receiver of remittances.
Millions of white-collar Indians have emigrated to the
U.S. and other industrial states, while millions of low-
and semi-skilled Indian workers migrate for temporary
work in the Gulf States.*®

The Indian government recently established the High
Level Committee on the Indian Diaspora to make pol-
icy recommendations on how to harness the financial
and human capital of the 20 million Indian migrants,
immigrants and their children living outside of India.*®
The High Level Committee notes that Indians abroad
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are employed in the top consultancies and multina-
tional firms and can provide access to top manage-
ment and facilitate foreign direct investment (FDI);
and that Indian immigrants who dominate the budget
lodging industry in the U.S. can expand India’s tourism
industry.*” Remittances have played an important role
in overcoming balance of payments difficulties in the
past.*® Furthermore, migrants’ investments have led
to commercial development and expansion in India’s
healthcare sector.

The success of the information technology (IT) sector
in India is partly a result of the emigration of IT pro-
fessionals to the industrial world, particularly the Unit-
ed States. “In [California’s] Silicon Valley alone, the
number of Indians working in technology firms is esti-
mated at 300,000, and accounts for more than 15%
of high-tech start up companies.”*® Roughly 33% of
engineers and 7% of high-tech CEOs in Silicon Valley
are Indian.%®

While the migration of Indian IT specialists, doctors,
and other professionals is well known in North America,
the extent of migration of low- and semi-skilled Indian
workers to other parts of the world is not. For example,
of the roughly 300,000 Indian citizens working in the
Gulf States, 70% are employed in semi- and low-skilled
occupations (e.g., construction and domestic help).5*
The state of Kerala is India’s leading source of work-
ers migrating abroad, especially to the Middle East.
Remittances moved the state from below the national
average for per-capita consumption to 41% above the
average in 1999-2000, and reduced the number of
households below the poverty line by approximately
3%.52 Remittances fueled a housing boom there dur-
ing the 1970s and 1980s. The village of Lebdaikudi
Kadu in the state of Tamil Nadu, where three out of
four families have a family member working in a Gulf
State, has the highest concentration of opulent pucca
53 houses in the state. Migrant families are now buying
real estate in order to develop shopping centers, hotels
and textile factories.

Another strong trend is the use of remittances for pro-
fessional training.3* There is increasing non-resident
Indian investment in the construction of health centers
in Kerala and the wealthier western state of Gujarat,
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which sends many migrant workers to the U.S. and
Canada. As remittances raise the incomes of migrant
workers and their families in general, more of them are
seeking health services.>®

The Indian experience shows that systems of incen-
tives®® can increase migrant deposits in savings ac-
counts, while sound macroeconomics and a floating
exchange rate will greatly increase direct remitting.’
Unskilled migrants have always been much more like-
ly to remit directly. Semi-skilled and skilled migrants
working in the Gulf States, primarily on a contractual
basis, continue to prefer non-resident savings accounts
to direct money transfers since they plan on using the
money when they return to India (the Gulf States offer
guest workers very few opportunities for permanent
residency and citizenship) and savings accounts offer
the most security.%®

The economic benefits of migration come with a price.
While Indian professionals migrating to the Gulf States
may bring their families, Indian laborers may not. Fur-
thermore, Indian laborers are exploited and taken
advantage of in many ways, including poor working
conditions, being conned by recruiting agents, long
work hours, and extensive wage deductions and with-
holdings. Additionally, employers frequently take away
workers’ passports.

As stated earlier in the discussion of the H1-B visa pro-
gram, abuse of migrant workers is by no means unique
to lower-skilled workers, although it is more pervasive.
(See section 6b. NAFTA, Investment Liberalization, and
Guest Worker Programs). The High Level Committee
has recommended that the Ministry of Labour take
a number of actions to protect migrant workers (see
box), particularly in the Gulf region. Many of these
recommended policies are similar to ones used by the
Philippines and will be explored in more detail in the
next section.

5b. Migration Management: the
Philippines

The Filipino diaspora shares some characteristics with
India’s,®® and the Filipino government has been active
in managing migration. It has used policies similar to
those recommended by India’s High Level Commit-
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Government Recommendations
for Protecting Indian
Migrant Workers

The High Level Commission on the Indian Dias-
pora recommended that the Indian government
clamp down on predatory and unscrupulous
Other measures recommended to
protect migrant workers include the negotiation
of a “Standard Labour Export Agreement” with
the Gulf countries regarding, inter alia, mini-
mum wages and health care. The government
can play a role in educating migrants about their
rights and obligations, involve the Missions in
the Gulf States in “verifying the [validity] of over-
seas job offers and the reliability of parties of-
fering them” and inspecting labor camps, and
ending the practice of foreign employers taking
away worker’s passports. Additionally the HLCID
recommended that the following measures be
instated expeditiously:

recruiters.

Setting up a welfare fund for repatriated
workers and workers in distress; negotia-
tion of a Standard Labour Export Agree-
ment with the host countries; tighten-
ing supervision of both the employment
contracts and conditions of our overseas
workers by our Missions; launching the
insurance schemes expeditiously; estab-
lishing mechanisms for the provision of
legal assistance locally, and instituting
training programmes for human resource
development and skill upgradation. [sic]

tee,®° particularly the use of model contracts, pre-de-
parture orientation seminars, an overseas workers
welfare fund,’* and monitoring and regulating recruit-
ers. Thus it offers an opportunity for limited evaluation
of these types of policies. Despite an extensive legal
framework and a variety of agencies in place to pro-
tect migrant workers, the Philippines has had limited
success preventing malpractice by recruiters and re-
sponding to the needs of migrant workers.
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Furthermore, while India’s experience with outward la-
bor migration as a development policy has led to last-
ing economic growth in certain sectors and regions, it
is less clear that the Filipino experience with labor ex-
portation has successfully encouraged development.

While large sums of remittances have been generated,
the government invests little in education, healthcare,
and domestic job creation. Furthermore, the remit-
tances may be offset by the resulting brain drain and
associated underutilization of the Filipino workforce.
For example, Joshua Mata of the Filipino NGO Alli-
ance for Progressive Labor points out that many of the
roughly 150,000 Filipina migrant domestic workers
employed in Hong Kong were trained as teachers and
other professionals in the Philippines.®? Offering fur-
ther evidence that economic development is not ma-
terializing, The Alliance for Progressive Labor reports
that unemployment rate in the Philippines was 30% in
2005 and that wages are declining.

Moreover, the experience of many overseas workers
calls into question the quality of jobs being provided
by the Filipino labor exportation policy. Filipina night
club entertainers in Osaka, Japan, often live seven to a
room in employer owned housing, and at best get a day
off every two weeks. Filipinas who head overseas to Ja-
pan, Indonesia and Thailand as entertainers often end
up in the sex trade. Perhaps worst of all is the plight of
Filipina domestic workers in the Middle East. Richard
Paddock recently reported in the LA Times that:

Runaway maids arrive at the Philippine Embas-
sy in Kuwait desperate, bruised, hungry and
penniless. They slip out of their employers’
homes in the dead of night through a window,
over a wall, or by walking out a door accidental-
ly left unlocked. They break the law simply by
leaving without permission. Some spend more
than a year in the embassy compound, waiting
for their passports, back pay or the resolution
of their legal cases...At times more than 500
women live at the Overseas Workers Welfare
Administration next to the embassy. The build-
ing gets so crowed they can’t all lie down to
sleep at the same time.%?
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Each year, approximately 860,000 Filipinos leave the
country for work overseas. The Philippines leads the
world in overseas workers in maritime and health care.
The Middle East has been the number one destination
of Overseas Filipino Workers, but migration to Asian
countries is also increasing. Overall, 70% of Filipino
migrant worker outflows are female. Most of those
going to Asian countries are domestic workers, care-
givers and entertainers (mostly female nightclub work-
ers). In 2003 Japan was the number one receiver of
Filipino migrant workers. It is assumed that most of
these 58,755 workers were female entertainers.®”

Because of the government’s active role in labor migra-
tion and significant involvement of the Philippine Na-
tional Bank, roughly 35-50% of remittances are sent
through formal channels.®® Overseas Filipino Workers
remitted US$6.23 billion in 2000, which made up that
year’s shortfall in the balance of payments.®®

Pre-departure orientation seminars are mandatory
and required for all first-time migrant workers in order
to receive their documentation as well as to be eligible
for the Overseas Filipino Workers Welfare Fund. The
objective of the seminar is to educate workers about
their rights and obligations, employment conditions
abroad, important cultural differences and customs,
and to inform them about the government services
available to them. The Pre-departure Orientation Sem-
inar Program was improved by being changed from a
mandatory education program for receiving clearance
to work abroad to welfare and assistance program for
members of the Overseas Worker Welfare Administra-
tion Welfare Fund and their families. Moreover, “the
Seminar program relies on multi-sectoral cooperation
among all sectors involved in the interests and welfare
of migrant workers, and as a result receives wide sup-
port.”7©

Pre-departure Orientation Seminars follow government
prescribed curricula and cover specified modules for
different occupations. They have a decentralized na-
ture that enables more coverage into rural areas, al-
though there is still significant room for improvement
in this area. Domestic workers and overseas perform-
ing-artists (generally exotic dancers) are underserved
by these seminars and have little knowledge of, and
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experience with, overseas government agencies and
services to protect them.

Generally, migrant workers who received the semi-
nars found them useful, especially with regard to for-
eign customs and practices, but pointed out areas for
improvement. Recruiting agencies must ensure that
workers complete a seminar before being hired for
work abroad. The recruitment agencies caught violat-
ing this requirement are sanctioned. Annually an aver-
age of up to 142,000 newly hired land-based contract
workers, or 50% of newly deployed workers from the
Philippines attend a seminar, although many are not
up to Philippine Overseas Employment Administration
standards.”* Overall, the program is hampered by a
lack of resources and personnel.”

Masud Ali, Executive Director of the Bangladeshi NGO
INCIDIN, notes that: “At the country level, wherever the
private sector is involved in recruitment, an increase
in fraudulent and unscrupulous practices has been
observed: for example, aborted migration despite pay-
ment in advance... false promises of work and, in the
worst cases, trafficking.””®

The government of the Philippines has taken various
actions to try to prevent abuse by recruiting and con-
tracting agencies.” The Philippine Overseas Employ-
ment Administration closely monitors recruiting agen-
cies.”® Additionally, Philippine Overseas Labour Offices
are responsible for monitoring and registering employ-
ers in host countries. Recruitment agencies and em-
ployment promoters must meet strict requirements in
order to obtain and maintain their accreditation and
are responsible for ensuring that contracts are ad-
hered to.”® Furthermore, the direct employment of
Filipinos by foreign employers is prohibited and recruit-
ment agencies must be at least 75% Filipino owned™
and have sufficient capital to ensure contract liability.
While agencies that break the rules will have their li-
cense revoked,”® top performers may win awards of
excellence and certain operational benefits. When a
recruiting agency is licensed it becomes a “co-employ-
er” and thus jointly liable with the actual employer for
meeting the terms of the contract.®

Despite these efforts, complaints of abuse increased

18

consistently over the last decade both in total hum-
bers of complaints and in proportion to the number of
workers deployed abroad. Likewise, judging from the
number of complaints, increasing the severity of pun-
ishment for violations in the mid-1990s has not dimin-
ished malpractices.®* Migrant workers, particularly do-
mestic workers and overseas performing artists, feel
that government agencies discriminate against them
and are more concerned with satisfying the overseas
employer than protecting the workers.82  Eman Vil-
lanueva, Secretary General of United Filipinos in Hong
Kong, accuses the government of turning a blind eye to
abuses by recruiters.®3

There could be a variety of reasons for the ineffective-
ness seen thus far with recruitment policies in the Phil-
ippines, but whatever the cause this ineffectiveness
is an indicator of the difficulties of protecting migrant
workers even within a strict legal framework. This is
a common problem with guest worker programs, es-
pecially among government agencies in sending coun-
tries. There is nothing in the GATS that provides for
these types of regulations. No model contracts or min-
imum work standards are put forth. Many participants
in the WTO would argue that the WTO should not be in
the business of forcing labor regulations on member
countries, however, it is notable that the GATS does not
provide for the types of regulations used by the Phil-
ippines, nor is there any meaningful relationship be-
tween the WTO, the ILO and UN in terms of compelling
WTO members to enforce minimum labor standards
put forth in the conventions mentioned earlier (see
section 2c. Migration and Human Rights).

What's more, the deregulatory nature of the GATS,
particularly the national treatment and market access
principles, threaten the very basis for the Philippines
system for regulating recruitment, which is the require-
ment that recruiting agencies be 75% Filipino owned
and thus fully under the jurisdiction of the government.
(While this particular issue falls under Mode 3, it ap-
plies because of the single undertaking structure of
the WTO.) Furthermore, migrant workers themselves
see the WTO and other deregulatory forces as a source
of hardship. As Eman Villanueva puts it, “Many of the
issues that we [migrant workers] are confronted with
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come from policies that are being promoted by the
WTO.”® Foreign domestic workers, including Filipinas,
had a strong presence at the anti-WTO demonstrations
during the 6th Ministerial in Hong Kong.

6. The Treatment of Labor in Other
Trade Agreements

Whether or not trade agreements should cover migra-
tion in any way is debatable. If one accepts that labor
movement should be incorporated into trade agree-
ments then the question of how and to what extent
becomes paramount. The GATS is not the first or only
trade agreement to cover the movement of people.
The Agreement on the European Community Treaty/
European Union and the North American Free Trade
Agreement (NAFTA) cover labor movement in very dif-
ferent ways.®

6a. Citizenship and Open Borders in the EU

Since 1968 the European Union (EU) has allowed free
movement of members’ citizens. Migrant workers
(from member states) are entitled to all unemployment
benefits granted national citizens following the EU non-
discrimination rule. Article 18 of the European Commu-
nity Treaty (ECT) provides all citizens of member states
with the right to move to other member states. The
ECT also covers movement of employees, usually with
a 6 month limit, while the self-employed are granted
the “right of establishment” (ECT Article 43) based on
national treatment.8® More recently, the 1992 Treaty
of Maastricht on the European Union included the con-
cept of EU citizenship while the 1999 Amsterdam Trea-
ty created a timetable for transforming the European
Union into an Area of Freedom, Security and Justice in
which, “citizens are free to circulate; immigration is well
managed; access to humanitarian protection of asylum
is well regulated; citizens and other residents are se-
cure; and justice is upheld for all.”®"

This approach to regional integration, although based
on a strongly economic agenda (where labor market
liberalization is seen as fundamental to economic lib-
eralization), recognizes the broader rights and general
humanity of migrant workers. The consideration that
is given by EU officials, at least on face value, is also
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indicated by EU-Speak, or the official nomenclature
used by the EU. For example, the EU refers to social
exclusion where the U.S. would use the word poverty.
Sarah Anderson and John Cavanagh of the Institute for
Policy Studies argue that by suggesting the condition
of poverty is a societal failure “[the concept of] Social
exclusion restores the dignity of the poor and disadvan-
taged, [while] the predominant U.S. model has been to
blame the poor for their poverty”.®® The idea that the
poor are socially excluded places the responsibility on
the society rather than the individual. Also, financial
solidarity is a principle guiding the use of development
funds that aims to benefit deprived sectors.

Although the Common Market was expanded to in-
clude the “poor four” (Ireland, Spain, Portugal, and
Greece) in 1986, it was not until 1991 that they were
fully granted labor mobility. In the interim the EU’s use
of Structural Convergence Funds and foreign direct
investment (FDI) eased emigration pressures through
economic growth. Consequently, emigration levels
dropped significantly and two of the “poor four” states
even became net labor importers.®®

As of May 2004 the EU 15 was expanded to include
Cyprus, the Czech Republic, Estonia, Latvia, Lithuania,
Malta, Poland, the Slovak Republic, and Slovenia. Al-
though full integration will be phased in, all member
states must allow full labor movement by May 2011.
All of the new members except Malta and Cyprus are
considerably poorer than were the “poor four” mem-
bers integrated in the late 1980s. This wealth differen-
tial, along with stagnating economies and increasing
anti-immigrant sentiment in the EU 15, are compelling
policy makers to restrict labor movement from the new
members. Only Sweden placed no immediate restric-
tions on the mobility of citizens from the poorest eight
of the ten new member states.®®

However, fears of massive permanent immigration are
unlikely to be realized since migration rates throughout
Europe are low and cultural and language barriers will
prevent many citizens of the Eastern European mem-
bers from migrating. Structural Convergence Funds
and other investments can also play an important role
in minimizing migration, but the EU coffers are strained,
so FDI will have to play a greater role than during the
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integration of the “poor four” in the late 1980s.%*

The experience of the EU, although evolving, demon-
strates some important points.

First, focusing on equalizing push and pull factors
through Structural Convergence Funds can be ef-
fective in limiting migration and creating economic
growth. Ireland’s experience as a major sender of la-
bor shows that economic growth can bring emigrants
back home.®?

Second, the EU provides migrant workers from EU
countries with full freedom of movement, access to
the employment market, a right of establishment and
unemployment benefits. The GATS, on the other hand,
leaves the issue of rights to the member states and
specifically states that workers under Mode 4 do not
have access to the employment market (i.e., their legal
status is tied to a specific employer).

The EU experience shows that a policy of open borders,
which doesn’t limit migrant workers rights or restrict
their movement, does not necessarily cause massive
waves of permanent migration. Most people, includ-
ing the economically disadvantaged, do not wish to
permanently leave their home communities, and given
the opportunity to circulate freely will return there as
much as possible. However, the EU has not extended
its open borders to countries outside of Europe, and
in fact strictly regulates and controls its external bor-
ders.

6b. NAFTA, Investment Liberalization and
Guest Worker Programs

Despite the fact that the EU’s internal open border pol-
icy is coupled with strict regulation of its external bor-
ders, the approach to economic integration taken by
the EU is still in stark contrast to that of NAFTA, which
deeply liberalized the movement of capital but not the
movement of people among the member states. While
the EU offers full citizenship to citizens of all members,
NAFTA offers a guestworker visa. Furthermore, as men-
tioned earlier, the economic liberalization imposed
by NAFTA has added 1.7 million small-scale Mexican
farmers to the migrant worker pool.

NAFTA contains a pledge by the three members — the
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U.S., Canada, and Mexico — to guarantee access for
business visitors, business traders, and intra-corpo-
rate transferees, which are covered under the L visa
in the U.S. NAFTA also created the TN visa for tempo-
rary movement of foreign professionals, which has al-
ways been uncapped for Canadian professionals but
was capped at 5,500 for Mexican professionals from
1994 until January 2004. Common occupations filled
by workers with TN visas include nurses and teachers.
Jessica Vaughn from the Center for Immigration Stud-
ies reported in the Washington Post that the TN visa is
used to insource lower paid foreign labor:

Stephanie Tabone, of the Texas Nurses Asso-
ciation, charges that hospitals choose to hire
foreign nurses to avoid improving working con-
ditions and raising pay for American nurses.
“Hospitals can bring in even very experienced
nurses from abroad, and call them entry level,
sSo they can get away with paying them less,”
she says.®®

Additionally:

The National Education Association worries
about the growing number of school systems
hiring foreign workers... even if a school system
offers the guest workers the same salary that it
would pay an American teacher, it saves by not
paying for health benefits, a retirement plan, or
even, frequently, Social Security.%*

There are several current guest worker proposals be-
fore the U.S. Congress. These proposals are similar to
the infamous Bracero program between the U.S. and
Mexico that lasted from 1942 to 1964.%° That program
had a number of working and living conditions guaran-
tees, which were actually stronger than under any of
the current guest worker visa programs in the U.S.%°

However, for the most part, the conditions and guar-
antees were not met, working conditions were harsh,
housing was typically substandard and sometimes
nonexistent, and food was poor quality if not unsani-
tary. The power of the agribusiness lobby over the
regulation of the program enabled large-scale employ-
ers to control the determination of prevailing wages,
gain a surplus of captive workers further depressing
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wages, and use braceros to break strikes. Braceros
who fought for their rights were typically deported and
blacklisted. In fact, it was not until the program ended
that the efforts to organize farm workers were success-
ful. Undocumented migration of Mexicans to the U.S.
increased significantly during the Bracero Program,
showing that it encouraged — rather than reduced
— undocumented migration.®’

With the right contracts, braceros could earn consid-
erably more in the U.S. than in Mexico. However, ex-
cessive wage deductions and rampant bribery in the
recruitment process meant that braceros often ended
the season with little savings and sometimes even in
debt. Ex-braceros are still engaged in a legal battle over
wage deductions transferred to a compulsory savings
account in Mexico that they never recovered. Public
outrage, along with the efforts of farm labor activists
and concerned public officials, brought the program to
an end in 1964.

Although the program ended in name it essentially
continued under the H2 Visa program, which became
the H2-A agricultural and H2-B non-agricultural visa
programs with the passage of the Immigration Reform
and Control Act (IRCA) of 1986. (The H2 visa program
also started in 1942, but unlike the Bracero Program,
H2 visas are not restricted to certain countries.) While
the H2-A program has worker protections similar to
those of the Bracero Program, the H2-B program has
very few protections at all.

These types of programs have shown time and again
that when a worker’s right of stay is tied to a specific
employer their labor rights are not respected and they
are abused in myriad ways. As mentioned earlier, this
is even the case with the H1-B program that covers
high-skilled specialty occupations. H1-B workers are
often paid significantly less than prevailing salaries
and placed under intense pressure to work unpaid
overtime.

Although macro-economic studies indicate that im-
migration does not have a negative impact on wages,
these types of programs negatively affect wages in the
regions and sectors in which they are used. While they
may improve conditions for migrant workers in some
cases, this is by no means the rule. The fundamen-
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tal problem of standard guest worker programs is that
workers are rendered captive by a restrictive contract
on which their legal status is based, and that they are
denied free association and work permit portability.

6¢. Seasonal Agricultural Workers in
Canada

While it is widely acknowledged that the U.S. H2-A,
H2-B, and H1-B programs are deeply flawed and give
too much control to employers, Canada’s Seasonal Ag-
ricultural Workers Program that covers workers from
Mexico and several Caribbean countries is pointed
out as an example that guest worker programs can
work.!® However, a closer look at the Seasonal Agri-
cultural Worker (SAWP) program reveals that it too has
problems.

Ninety percent of the roughly 7,000 Mexicans em-
ployed in Canada each year are in Ontario, and 3,000
alone in the town of Leamington, which has a thriving
greenhouse industry that is highly dependent on mi-
grant labor.!* Canada has officially extended workers’
compensation and unemployment insurance to mi-
grant workers, given them access to Medicare, includ-
ed them in Canada Pension, and provided coverage
under some provisions of the Employment Standards
Act of Ontario. Harvesters are entitled to vacation pay
and public holiday pay if they have been employed for
thirteen weeks or more. The Agreement for the Em-
ployment in Canada of Seasonal Agricultural Workers
from Mexico entitles the workers to the highest of three
types of minimum or prevailing wages.2

In practice, these rights are not fully exercised. Mexi-
cans employed in Leamington did receive the minimum
wage, but on average were paid 50 cents to a dollar
less per hour than native Canadian workers doing the
same work. Regarding workers comp, many Mexican
workers are afraid to claim compensation for fear of
upsetting the grower and risking being rehired the next
year.'®® According to one study no Mexican worker in
Leamington has received a paid holiday and often they
don’t receive the required weekly day off. A worker has
to work as a harvester for thirteen weeks to qualify for
vacation pay, but most workers only spend part of their
contract as harvesters. That study reported that “They
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deny paid public holidays to all Mexican workers and
the amount of vacation pay varies from one grower to
the next. Some growers also use vacation pay as a
reward and therefore some workers receive the full va-
cation pay; some workers claim to receive only 2% and
some none at all.”* Mexicans often do not receive
the health benefits to which they are entitled. Finally,
migrant farm workers are prohibited from striking and
collective bargaining,’® and workers involved in work
stoppages have been deported.®

Language barriers and lack of outreach by the host
community or the government keeps Mexican workers
in a state of isolation. Guest workers in Canada are
not offered the government-funded English classes,
orientation classes, settlement counseling, or profes-
sional training offered to permanent immigrants. This
signals that they are not meant to be part of Canadian
society and contributes to their isolation and alienation
in the community. They are consumers!®’ and workers
but not citizens, and despite the communities’ depen-
dence on them they are commodified (treated as an
object that can be imported),'® distrusted,® and even
the victims of hate crimes.'*® They are represented as
less deserving of public benefits than Canadian citizens
and particularly suited to the brutal work they do.** Fi-
nally, because of their separation from the community
at large, there is not the cultural and social exchange
of ideas, knowledge, and practices so frequently cited
as an important benefit of migration.

Despite this mistreatment, migrant workers from Mex-
ico and the Caribbean come back again and again be-
cause of the money they can make. They can earn up
to CA$15,000 per year, which is far more than they
earn in Mexico or Jamaica. This enables them to pur-
chase and ship home refrigerators, sewing machines,
VCRs and DVD players. They can also send their chil-
dren to better schools and become professionals such
as lawyers, surgeons or airline pilots.'® This is accom-
plished by spending up to eight months a year away
from their families in an environment that does not
fully respect their rights or fairly compensate them for
their contributions.
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7. Conclusion

Trade and migration are linked in a variety of ways. In-
ternational trade changes the demands of the global
labor market, including local and regional job pros-
pects. In some cases, like the Mexican farmers after
NAFTA, trade liberalization can destroy peoples’ liveli-
hoods and cast millions into migrant labor networks.
Moreover, general disparities in income, job opportuni-
ties, and demographic differences will likely increase
international migration in the foreseeable future. Sad-
ly, as migration increases so will the abuse and even
trafficking of migrant workers.

Migrant advocates, trade activists and policy makers
need to consult with each other and migrant commu-
nities to determine what migration policy centered on
human rights and empowering migrant workers looks
like. In doing so, it may help to consider the following
questions:

e Can migration policy centered on human rights
co-exist with an international free trade regime fo-
cused on deregulation?

* What will be the long-term effects of expanded
guest worker programs?

¢ What trade policies are good for workers in both
sending and receiving countries?

* Is the WTO the right organization to manage global
labor migration?

Policies are needed to protect the human rights of
migrants and maximize the development impact of
their labor. Migration policy centered on human rights
must allow migrants to decide what is best for them.
Therefore, while circulatory (i.e., temporary) migration
may be the natural tendency, it is important that the
opportunity for permanent immigration is available to
migrant workers in order to respect their right of equal
treatment before national laws and their right to com-
munity. Migrants work hard for their incomes. Rather
than appropriate remittances for large centralized
development projects, policy aimed at utilizing remit-
tances for development should encourage and enable
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migrant workers to invest their money wisely in educa-
tion, training, or business ventures.

What makes the issue of guest worker programs com-
plicated is that despite the inevitable abuse they are
subjected to, contract workers are able to pull them-
selves out of poverty and in some cases achieve so-
cial mobility for their families through these programs.
Notwithstanding this abuse and exploitation, many
migrant workers still want the jobs and often support
the programs, although they may see great room for
improvement. At the same time, these programs un-
dermine labor standards in host countries.

From a human rights perspective, people have a right
to mobility and a right to work, and therefore migra-
tion should be legally sanctioned on a much greater
scale. But, migrants also have a right to community,
which is denied to them by guest worker programs.
Guest worker programs are often marketed as a way
to slow or stop illegal migration and to benefit migrant
workers by allowing them to work legally and providing
them some rights and benefits. In reality, they often
increase undocumented migration as word spreads of
work opportunities in the host country and demand for
jobs in the sending countries far exceeds visa quotas,
and as new migration networks are established. As
the case study of the Philippines shows, even when
there are substantial mechanisms in place to protect
migrant workers, many workers are neglected and ex-
ploited. Even in the best cases, like Canada, where
migrant workers are guaranteed a number of worker
rights and benefits by law, those benefits often don’t
materialize in reality.

As the Indian case study shows, labor migration can
contribute significantly to economic development both
regionally and nationally, although this is less clear in
the Philippines. Despite the importance of trade and
migration to one another, the WTO is not necessarily
the right organization to create global migration policy.
The GATS approach to regulating labor movement is
very limited. In dealing with the provision of services
it reduces migrants not only to workers, but to service
providers whose sole purpose is the provision of a ser-
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vice. Furthermore, they are “temporary” service pro-
viders who are to return home when they have fulfilled
their contract. Many migrant networks and human
rights activists balk at what they see as the reduction
of migrants to factors of production and view the WTO
as having no mandate to regulate migration. WTO of-
ficials would likely counter that they are not trying to
regulate migration and are only incorporating cross-
border movement to the extent necessary to facilitate
trade in services.

Despite WTO claims to the contrary GATS Mode 4 is a
form of migration policy. The WTO is not the right orga-
nization to manage global migration for the following
reasons. The WTO’s primary mandate is trade dereg-
ulation, or perhaps re-regulation to limit the rights of
governments and increase the rights of investors and
private enterprises. It has no meaningful language to
compel members to uphold human rights. In light of
this, downward harmonization of labor standards is a
predictable effect of the WTO. Therefore, it is extreme-
ly unlikely that a guest worker program administered
by the WTO would be more effective in protecting labor
rights than the national, bilateral, or multilateral guest
worker programs, which have performed poorly. There-
fore, as groups such as Migrant Rights International
and Public Services International have argued for sev-
eral years, itis more likely that expansion of GATS Mode
4 under the WTO will further the brain drain undermin-
ing sustainable development in sending countries and
efforts for rights-based migration policy worldwide.
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