Indigenous Rights

As indigenous peoples began to build their own
organizations, they presented a sustained critique of indi-
genismo as a construction of the dominant culture, a pater-
nalistic impulse designed to stop liberation movements.
Indigenous peoples criticized academics who studied their
cultures without returning any political benefits to their
communities. Rather than letting outsiders appropriate
indigenous cultures and concerns for their own purposes,
indigenous leaders insisted that they could represent them-
selves. Particularly strong indigenous political movements
emerged in countries with relatively weak indigenista tradi-
tions such as Ecuador and Guatemala. By the end of the
twentieth century indigenous leaders had created a
neoindigenismo that advanced their own political agendas.

SEE ALSO Indigenous Rights; Natives
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Marc Becker

INDIGENOUS RIGHTS

Indigenous rights are those legal and moral rights claimed
by indigenous peoples. But what is meant by “indigenous
peoples,” and in what sense are their rights peculiar to
them? From what source do these rights flow? Are they
legal rights granted by the state, or are they moral rights
that have yet to be established in law? Or are they human
rights, derived from those basic rights ascribed to human
beings everywhere? The situation of indigenous peoples
also raises further questions about the nature of these
rights: Are they individual rights or group rights, social
and political rights or cultural rights? And finally, against
whom or what are they claimed? The state within which
they live, or the international community as a whole—
or both?
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INDIGENOUS RIGHTS AND THE
HISTORY OF COLONIZATION

But first, who counts as an indigenous people? This is a
complex and politically loaded question, both in domes-
tic and international contexts. First of all, there are dis-
putes over who or what counts as “indigenous.” Secondly,
there are disputes over who counts as a “people” in inter-
national law, especially when it comes to ascribing and
distributing the right to self-determination. There are two
basic approaches to the question of indigeneity. First, one
can link indigeneity to literal first residency or occupation
of a particular territory. Contemporary indigenous peo-
ples in this case would be descendants of the earliest pop-
ulations living in that area. Second, one can tie
indigeneity to those peoples who lived in that territory
before settlers arrived and the process of colonization
began. This relativizes the definition to prior occupation
rather than first occupation. Although there is enormous
diversity among the many different indigenous nations in
the world, another common dimension to their self-
description as indigenous is the connection to land; as
James Anaya has put it, they are indigenous in the sense
that “their ancestral roots are embedded in the lands in
which they live ...
more powerful sectors of society living on the same lands”
(Anaya 1996, p. 3). Siill, the term remains unsettled in
international law and domestic practice. Given the diver-
sity of peoples in question and the complexity of circum-
stances in which the claims are being made (for example,
not just in the Americas and Australasia, but also in South
and Southeast Asia), many have argued that indigeneity
should be interpreted in as flexible and “constructivist” a
manner as possible (Kingsbury 1998; 2001).

much more deeply than the roots of

From the perspective of indigenous peoples at least, it
is important to distinguish their claims from the claims of
other minority groups, such as migrants or refugees,
because they are challenging the extent to which their
incorporation into the state (and its subsequent conse-
quences) was just. The question of legitimacy looms much
larger with regard to indigenous peoples than it does with
other minority groups. Often precisely because their
claims are distinct in this way they are controversial. They
challenge liberal conceptions of distributive justice and
the underlying conceptions of equality and individual
rights that tend to presuppose the legitimacy question is
moot. Although they challenge these conceptions, it is not
clear that the claims of indigenous peoples are fundamen-
tally incompatible with them (Kymlicka 1989, 1995;
compare Barry 2001, Alfred 1999). However, the histori-
cal experience of indigenous peoples in the course of the
development of liberal democracy in the Americas and
Australasia suggests that the challenges they face are pro-
found. Hence the ambiguity surrounding the appeal to
the language of rights.
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The history of European colonization and its impact
on the indigenous inhabitants of the Americas and
Australasia is by now depressingly familiar. Indigenous
populations were displaced and removed from their tradi-
tional lands; they were dramatically reduced in size and
strength through disease, war, and the consequences of
European settlement and forced removals; and their legal
and moral rights to exercise self-government over their
territories were subsumed under the authority of the
newly established states. In the United States, for example,
although Justice John Marshall in a series of landmark
cases in the nineteenth century recognized the limited
sovereignty of the American Indian nations (as “domestic
dependent nations”), they still were ultimately subject to
the plenipotentiary power of Congress. Thus, although
Native American tribes in the twenty-first century are able
to exercise various forms of jurisdiction and claim owner-
ship over some of their (much reduced) tribal lands, they
remain subject to both state and federal law in significant
respects. Similarly, in Canada, Australia, and New
Zealand, although within a different jurisprudential
framework, indigenous nations are able to exercise only
limited forms of self-government (if any), and are able to
claim ownership (“aboriginal” or “native” title) over an
extremely small proportion of their former territories. In
all of these places, indigenous people also tend to suffer
from appalling social and economic hardship; they are
amongst the poorest, sickest, most unemployed, and most
incarcerated members of the population. They tend to
have higher infant mortality rates and shorter life spans,
and to suffer disproportionately from the effects of alco-
hol and drug abuse and domestic violence. In many cases,
indigenous children were at various times either forcibly
removed from their families or enrolled into residential
schools, where often they suffered from abuse. And yet,
despite this legacy of historical and enduring injustice,
indigenous cultures and communities, as well as indige-
nous political activism, has persisted, in both domestic
and international contexts. And indeed, one of the tools
they have turned to, not without ambiguity, is the lan-
guage and practice of rights.

WHAT KIND OF RIGHTS ARE
INDIGENOUS RIGHTS?

Legal rights are those rights embedded in and enforced by
an established legal framework. Moral rights are those
rights that are grounded cither in some purportedly valid
moral claim, or with reference to some broader moral
framework, but which are not necessarily established in
law. We often appeal to moral rights in order to criticize
existing practices and laws. Indigenous rights are asserted
in both senses. Indigenous people argue that their rights
are not merely derivative from the state, but rather are jus-
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tified in relation to their own political theories and prac-
tices and more general moral arguments. This is distinct
from the claim that in order to become effective, rights
must eventually be recognized and enforced by the state,
or some other effective set of legal and political insti-
tutions.

Rights are not self-justifying. They are used to mark
out certain crucial interests or capacities of individuals
(and sometimes groups) that it is thought deserves special
kinds of moral and legal attention. But claims about the
interests or capacities they refer to must be justified, and
that means drawing on potentially controversial moral
claims, which are often subject to change over time as
societies and attitudes change. A challenge facing anyone
defending indigenous rights is in making clear what work
the modifier “indigenous” is doing. To what interests or
capacities do these rights refer? One the one hand, one can
appeal to the historical, cultural, and political specificity
of the interests at issue—to indigenous difference, in
other words. This might also lead one to emphasize the
distinctive source of indigenous legal and moral rights—
the hundreds of treaties that were signed between the var-
ious indigenous nations and European settlers in the
Americas, for example, from the fifteenth century
onward. The treaties themselves, as well as the normative
framework of recognition, negotiation, and consent that
they supposedly represent, offer both a legal and moral
framework then for justifying and clarifying the rights of
indigenous peoples (Tully 1995; Williams 1997). The
danger, however, of appealing exclusively to historical
agreements as the source of rights is that the agreements
themselves might be morally problematic in various ways:
The terms of the agreements might be morally unaccept-
able and the conditions under which they were struck
deeply unfair. But it also risks tying the recognition and
content of such rights to a sense of their radical otherness
from Anglo-European law. This can sometimes work
against indigenous claims, at least in law, because often
courts will limit the recognition of indigenous rights to
those practices or norms that were in place at the time of
European settlement, or just before. This can limit the
ability of indigenous nations to expand and modernize
those activities they see as integral to their ongoing ways
of life. It can also serve to depoliticize their claims, as
when courts choose to emphasize the recognition of
“lifestyle rights” over more explicitly political ones such as
self-government.

A second approach, then, is to appeal to more general
rights, and especially human rights, and to argue that
indigenous rights are a species of these kinds of claims.
Thus they refer to interests or capacities that everyone,
indigenous or not, deserves to have protected or pro-
moted. Reference to indigenous rights here is a pragmatic
move; it is intended to extend to indigenous peoples those
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rights to which they have always been entitled, but denied
for contingent historical and political reasons.

Of course, these two approaches overlap and are often
combined. For example, the Canadian Royal Commission
on Aboriginal Peoples (1996), charged with outlining a
new vision for relations between Canada’s “First Nations”
and the state, drew on a normative vision they associated
with the historical practice of treaty making. According to
this argument, indigenous rights draw on a body of inter-
societal law and practice based on those rights originally
recognized between aboriginal nations and European
powers at the time of European settlement, as well as more
general moral and political claims to do with equality and
freedom.

INDIVIDUAL RIGHTS, GROUP
RIGHTS, AND COLLECTIVE RIGHTS

A fundamental question about the nature of indigenous
rights is the extent to which they include not only individ-
ual rights but also group rights. To be sure, some individ-
ual rights enable or promote collective activities and
public goods; for example, the right to freedom of associ-
ation, or to religious freedom, or to a democratic say in
government. And some individual rights can be distrib-
uted on the basis of group membership; these can be seen
as “personal” collective rights, or “membership rights”
(Appiah 2005).

Do indigenous peoples have collective rights in this
sense, or in terms of a right possessed by the group or
nation as a whole, as opposed to the individual members?
Part of the concern is that promoting or protecting indi-
vidual rights might not offer enough protection from the
harms indigenous peoples have suffered from over the
years, and might not suit the distinctive kinds of interests
they seek to protect. Indigenous land rights, for example,
are often thought of as a group right because “aboriginal
title” inheres in the group as opposed to the individual
members, given the distinctive conceptions of land within
indigenous worldviews (although the relation between the
collective title and individual entitlements under it are
complex). The right to self-determination is also some-
times conceived as a group right, just insofar as it can only
be exercised jointly by the group as a whole. If indigenous
peoples have a moral and legal right to self-determina-
tion—as has been proposed in the Draft Declaration of
Indigenous Rights (1993)—and the right to self-determi-
nation is a basic human right, then arguably there is at
least one collective human right. But the right to self-
determination is itself a deeply unsettled and contested
doctrine in international law and normative political the-
ory (Buchanan 2004). The best justification of the right to
self-determination is one that embeds it within the con-
straints of broader individual human rights, as well as
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detaching it from any necessary association with state-
hood. In fact, the political activism of indigenous peoples
in international fora has helped to promote new thinking
about the nature of self-determination more generally
(Kingsbury 2001). It is the creative use of the practice of
rights by indigenous peoples that is most striking about
the emergence of “indigenous rights.” They have used it
to gain access to political debates and exert their political
agency. And they have managed to turn around a dis-
course that was once used mainly to discriminate against
them into one of the key tools of their struggle against
enduring injustice.

SEE ALSO Cultural Rights; Experiments, Human; Natives;
Nativism
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Duncan Ivison

INDIRECT RULE

Within colonial discourse, indirect rule designates a
British system of African governance through indigenous
chiefs, usually contrasted with French assimilation, a more
centralized policy of transforming colonial subjects into
replicas of European citizens. Historically, indirect rule
can be understood in several ways: as an expedient of all
modern colonial regimes; as an explicit British doctrine;
and as the political dimension of a twentieth-century
colonial syndrome that included the social sciences.

Although indirect rule might describe any exercise of
imperial power through the agency of local authorities,
the concept best applies to the colonialism that emerged
with the establishment of British and Dutch rule in India
and Indonesia during the latter 1700s. In these situations,
a relatively small number of European officials took
charge of territories with populations consisting of indige-
nous peoples rather than immigrant settlers or slaves.
Most such governments, whether in Asia or Africa, would
be “indirect” to some degree, that is, heavily dependent
upon local auxiliaries. In no cases (except the very tiny
French colonies that survived British conquest before
1815) were efforts made to assimilate the entire popula-
tion to European culture and political status. In the larger
colonial territories (including later-acquired French ones),
the only choices were between the proportion and status
of native auxiliaries who would either be co-opted from
existing structures of authority or created anew via
European schooling. Even these distinctions were not
always clear: hereditary rulers could be given a European
education or assigned a new role (as were provincial land-
lords in eighteenth-century Bengal and twentieth-century
Uganda) based on European precedents. Moreover, all
colonial administrations depended heavily upon
European-educated clerks and interpreters, who held very
low formal positions.

The British doctrine of indirect rule emerged in
Africa during the early 1900s when the conqueror of
Northern Nigeria, Lord Frederick Lugard (1858-1945),
incorporated the local Sokoto caliphate into his new
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regime. Both Lugard and later historians linked this mode
of administration to the already-established practices of
upholding princely states in India. However, the major
princely states, which remained separate for at least inter-
nal administrative purposes from British India, were far
larger and more powerful than even the Sokoto caliphate,
unique in tropical Africa for its degree of bureaucratic
development. Moreover, indirect rule was extended
throughout British Africa to much less articulated states
and chiefdoms, even including, in the 1920s and 1930s,
Joint native authorities based on village councils. In con-
trast to the princely states (which might better be com-
pared to protectorates of the short-lived League of
Nations mandates established by the French and British
throughout the Middle East), indirect rule involved con-
tinuous intrusion by European administrators into the
internal affairs of local rulers through such standardized
and highly transparent institutions as native treasuries and
native courts.

Indirect rule rested upon a combination of conser-
vatism and paternalist liberalism. Its overseas political
goal—which ultimately failed—was to slow and “tradi-
tionalize” movements toward decolonization. Among
European administrators and their domestic audience it
became the center of a new colonial orthodoxy (even
France abandoned assimilation for the more vague associ-
ation). The “native,” rather than economic gain, was to be
the center of concern and was approached with a degree
of cultural relativism. Mid-nineteenth-century India here
became an anti-model in which aggressive British policies
had produced both the Revolt of 1857 and a more endur-
ing class of European-educated babus (actual or would-be
native government employees). Reluctance to undermine
any more indigenous rulers or landlords was one result of
this retreat from direct rule/assimilation, but so was with-
drawal of support for indigo planters in Bengal, new ideas
about education, and programs of village-based anthropo-
logical research. All these concepts extended into newer
colonies in Africa and (to a lesser extent) the Pacific and
Southeast Asia.

Indirect rule, beliefs in peasant versus plantation
economies, adapted education, and anthropology all came
together in the International Institute for African
Languages and Cultures (IIALC, now the International
African Institute), founded in 1926. Lugard and similarly
minded French and Belgian colonial administrators served
as directors of the IIALC. The other founders were mis-
sionaries who joined with colonial officials in blocking
white settler ascendancy in British East Africa. The most
immediate concern for missionaries, however, was educa-
tion, which they believed had to be less “literary” and
European and undertaken in African languages (the anti-

clerical French Third Republic balked on the language
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