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OPINIOE OF TEE COi4XISSION -- 

Halt, Comissioner, delivere' the opinion of the Comission: 

This case i s  before the Comi,,sion on the Governmentts notion t o  

disiniss the  pe t i t i on  of the pe t i t ioners  herein on the grortrxl that the 

Conmission lacks  jur isdict ion became the peti tbcn a s se r t s  claims of 

individuals ,  and not aclaims against  the United Sta tes  on behalf of 

€my Indian t r i be ,  band, or other iden t i f iab le  group of L q e r i m  Indi- 

ms,n as cootemplzted a d  r e ~ i r e d  by section 2 of the Indian Claim 

Comnission Act (25 U.S.C, pa). 

The claim i s  presented by 217 named indivi&ials vho a l l ege  that 
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each pe t i t ioner  m e d  i s  of one-fourth o r  l e s s  Omaha In5ian blood, 

nbeing descendants of members of the Onaha Indian Tribe of Xebraska, 

known as the 'Barada-Peters! group# of the Omha Tribe. The bas i s  of 

the claim i s  the alleged f a i lu re  of the Government t o  recognize that 

the pe t i t ioners  or the i r  ancestors were Omha Indians, and therefore 

denying them the benefits that were granted t o  members of the  Omha 

Tribe. 

The claim of peti t ioners,  a d  each of them, cons is t s  of the  

following items: (1) compensation f o r  the value of allotments of lands 

i n  the Omha Tribe's reservation i n  Thurston County, Nebraska, which 

i t  i s  alleged they or the i r  ancestors were e n t i t l e d  to  receive as 

Omaha Indians; (2) for  the i r  share of annuity p a p e n t s  made to the 

Omaha Tribe, which they a l l e m  they o r  t h e i r  a.nce.st.arc chce'1A k2.y~ 

received a s  0,mha Indians; and (3) fo r  in t e re s t  upon the monetzry 

value of both of the foregoing claims, A fourth claim f o r  compen- 

sat ion for  the value of cer tain improvements made on lands occupied 

by pe t i t ioners  has been eliminated by the admission of counsel f o r  

pe t i t ioners  i n  their  response t o  defendant's motion tha t  t h i s  par- 

ticular claim i s  not a %omon claima and, therefore,  not within the 

jur isdict ion of th i s  Comission. 

The pe t i t ion  alleges i n  substance that pe t i t ioners  a r e  de- 

scendants of one "Ta-ing-the-hae,n a fu l l  blood InSian womm who 

married a Prenchrm m e d  Micb2.el Brads, and especially from Antoine 

Barada and Margaret Bar& Slozn, two of the children born o f  t k t  

marriage, T h a t  pursuant t o  the ac t  of Cnngess  dated Axg~st 7, 1852 



(22 S ta t .  3&1), end the bnentlatory Act of 14arch 3, 1593 (27 Sta t ,  6j0),  

the pe t i t ioners  or  t h e i r  mces tors  vere en t i t l ed  t o  allotments of lnnd 

on the O m h a  Tribe's Thurston County Reservation ia Nebraska,'and an- 

nuity pajments by reason of the i r  being of Omha Indian blood, The 

pe t i t i one r s  l i v ing  a t  the time of the foregoing enactments, and those 

since 1382 who hzve died, whose he i rs  s r e  now p e t i  t i o ~ e r s ,  vere not 

recognized as Omaha Indians and, therefore, were refused allotments 

and annuity payments, This r e h s a l  was based upon the alleged nis- 

understanding, animosity, unfair  dezlings, discr iainat ion a d  prejc- 

d ice  of solne 'of the Omaha Indian t r i b a l  council of that period, as well 

as of agents of the United States, The pe t i t ion  contains an extensive 

r ec i t a l  of these various a c t s  of injust ice,  gross inequi t ies  and preju- 

acas i;o~phiue; oi by aetii;ioners, and which  the^ a l lege  en,title& them, 

and each of them, t o  a judgment to compensate f o r  the los s  sustained, 

and a m u i t y  payments due them and each of them,. 

The p e t i t i o n  s e t s  for th the naaes of the various pet i t ioners  

and t h e i r  ancestors i n  iparagra?hs 15 through 100 thereof, together 

with the m o u n t  they a l lege  each individual pe t i t ioner  i s  en t i t led  

to  recover on the 1st c l a i n  for  loss  sustained because of the Goverr;- 

mentl s f a i l w e  to a l l o t  t h e 3  Izciis i n  the Omaha reservation, The;. 

fur ther  s t a t e  that the m o m t  h e  each claimant as a share of the 
\ 

annuit:; pzpiiezts i s  not h o w -  to then; however, there i s  se t  fo r th  

i n  pzragra2h 13 a statement of mounts p y a k l e  to  the O-&a Tribe 

under var ious t rea t ies ,  totaling over a million dol lars ,  of vhich 

p m e n t s  they c la in  each petit ioner i s  en t i t led  t o  receive c? share as 
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Indian. The pe t i t ioners ,  each them, pray f o r  l o s s  of 

the value of the Thurston Reservation lands which they were denied, 

the i r  &are of annuity payments they or the i r  a c e s t o r s  shauld have 

received as Omaha Indians, and i n t e r e s t  on the mount due on both 

claims. 

The defenitant does not question any of tho alleged f ac t s ;  but, i n  

support of i t s  motion t o  dismiss the pe t i t ion ,  contends that the claim 

asserted therein is  sinply a connon act ion of the individual  p e t i t i o n e r s  
. . . .. 

who severally seek to  recover f o r  individual claims--and since the  Indi- 

an  C l a i m s  Connission Act does not confer jur isdict ion on the Commission 

to  hear and determine individual claims, the pe t i t i on  should be d i e  

missed. 

d u i s  Com:nission ciecided i n  the. Loya l  Creek czse, Dccket Xo. 1, 

the Creek Freedmen case, Docket No, 25, and the Underwood case, Docket 

- Ro, 39, that  the jur isdict ion of t h i s  Commission does not extend t o  

individual c l a im of Indians, but i s  limited t o  the consideration of 

claims of a tribe,  band, or other ident i f iable  grour, of Indians who 

have a common claim, The only question then for  determiration i s  t h e  

character of  the claim presented here. 

The petitioners urge t b t  the pe t i t ion  does z l l ege  a conaon claim 

of an identifiable group of Indians h o ~ m  as the Antofne Barada-Peters 

family and %rho, as a group of nixed blood Omaha Indians, were denied 

recognition a s  menbers of the Omha Tribe, and, therefore, the r i g h t s  

and benefits they were en t i t led  to a s  Orda I ~ d i a n s .  While i t  my be 

t rue ,  a s  petitioners suggest, that i t  i s  possible t o  i den t i fy  t h e  
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munbers of the Antoine Barada-Peters family, such ident i f iab i l i  ty  --is 

not i n  i t s e l f  suff ic ient  t o  create  an *ident i f iable  group@ under the 

Indian Clains Commission Act znd permit the prosecution of a group 

claim unless  such a c h i n  i s coinmon to the members of the group, and 

not simply a common s u i t  f o r  i n d i v i h a l  claims, Loyal Creek case, 

-,,\ supra. 

It appears that  the provision f o r  making al lotnents  i n  sevexalty 

on a port ion of the Thurston Reservation i n  Eiebrasb t o  the Indians 

of the  Omaha Tribe was contained i n  the a c t  of Congress of 1682 and 

the Bmendatory Act of 1893, supra, By the a c t  of 1882, as aaended, 

i t  was prov2ded, i n  e f fec t ,  that, with the consent of the Omaha TriSe, 

the S e c r e t a q  of In ter ior  was authorized to  a l l o t  the Indians of said 

t r i b e  a quarter  section of land.  i n  the  Thurston Reser?cztim t o  the 

head of a family, a>& t o  a h  the others a one-ei&th of a section. 

Pussuant t o  the  provisions of the above ac ts ,  aqlotments vere mde 

. by t h e  Secretary of the Inter ior  t o  the Omaha Indians residing on the 

reserva t ion  i n  the t r i b a l  relation, with no dis t inct ion being rnahe 

between those of the f u l l  blood and of mixed blood, In addition, 

a l lotments  vere  d e  to  such others of mixed blood as the O n z h a  Tribal  

Council recognized an& declared t o  'De nexibers of the t r ibe  en t i t led  

to  share i n  the allotment of the t r i b a l  lands, but who vere not res i -  

dents, i n  the %rib1 relat ion,  of the reservation at the t ine the 

a c t s  ve re  &opted by congress, Petit ioners,  or the5r znces'cors, come 

within t h i s  l a t t e r  category, e x c q t  they were among those nixed bloods 

not recognized a s  nez$ers of the -ha Tribe, and were thzi-efore refused 
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a1 l o  trnen t s , and annuity pzynent s . 
It w i l l  be observed that under the a c t  of 1882, as anen&&, the  

r ight  to  an allotment i n  severalty of the Onzhz tribal land was a 

personal r igh t  confefied upon the individual Indian, de2ending on 

whether said Indian w a s  i n  f a c t  a recomized nenber of the 0d1sl Tribe. 

Thus the wrongfil f a i l u r e  o r  re fusa l  of  the Government t o  recognize 

that  a mixed blood Ormkia I n d i m  was a member e n t i t l e d  t o  enrollment 

i n  the t r ibe ,  t h e r e b ~  denying such Indian the allotment of land and 

other benefi ts  granted to  members, would, i n  our opinion, be a vio- 

la t ion  of the person21 r igh t  of the individual Indian concerned, It 

would fol101-I t b t  a claim f o r  daulitges resul t ing from such vio la t ion  

would certainly be the ,pe r soml  claim of the individuzl Indizn sus- 

taining the loss,  znd trould not be one ir, vhich o t h c ~  Omha Indians 

xi t h  l ike  c l a i m  would share a common in te res t  , 

Counsel for  pet i t ioners ,  relying upon the decision i n  the Lo:?al 

Creek case, su?ra (DOC. No. I), contend that  a group claim i s  asser ted  

f o r  the reason that  i t  asks damages resul t ing f ron  the f a i l u r e  t!?rou& 

discrimination against pe t i t ioners  as a group to include then as 
, 

mem%ers of the Onaha Tribe, and, th2t while i t  night be necessary 

l a t e r  t o  deternine the mount of the recovery each individcal  pe- 

t i t i one r  was ent i t led t o  receive, t h i s  does not cbxage the c b r a c t e r  

of the claim. In the Loyal Creek case the clzims were or igi l la l ly  indi- 

vidual claims of those Creek InOians trho rersined l o p 1  2nd as a r e s u l t  

suffered the loss  of the i r  property during the Civ i l  Var, m d  we held 

that bj various t r ea t i e s  beteeen the Creek f k t i o n  and the United S ta t e s  
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and cer ta in  a c t s  of Congress, the Loyal Creeks vere reco@ized b~ the 

Government as a group; tha t  the Government by agreeing to  submit their  

claims t o  the Senate of the United States f o r  deternination and pay 

the amount i t  found to  be due had created a ncommon c l a i n , ~ ~  The anount 

awarded by the  Senate w a s  but -partially paid s o  the claim presented to  

t h i s  Comission w a s  f o r  the balance of the ar.ard nade by the Senate, 

and so of course did not involve any question as to the va l id i ty  of 

individual  claims o r  the amounts each member of the group. m s  ent i t led  

t o  receive. 

I t  i s  c l ea r  tk t  the decision i n  the Loyal Creek case does not 

apply here, f o r  i t  i s  not shorn i n  the present case t b t  the Govern- 

ment has ever dea l t  with nor i n  any rrasner recognized pe t i t ioners  a s  

claims i n t o  a ncomon claimn as was done i n  the Lop1  Creek case. 

A question s in i l a r  to  the one under consideration was presented 

and considered by t h i s  Coinnissio~l i n  the Underwood c2se (DOC, No. 39), 

decided October 18, 1949. In that  case the p la in t i f f s  were an alleged 

group of some 375 persons chiming to be Chichszv Inclians by blood 

'by reason of being descendants o f  an Ineian woman, a d  who asser ted 

that they were wrongfully denied enrollment a s  Chi cbsak~s ,  there'oy 

being refused the  benefi ts  granted a nenber of the Chickasaw T ~ i b e .  

In s u s t a i n i q  the  Government's motion t o  dismiss on the gro-u~d the 

claims vere  i~d iv ic iua l  and not within the jcrisdiction of tbis Coz- 

mission, i t  w a s  pointed out i n  the opinion that "this  Comission would 

hme t o  determine the right of each i n d i v i d u l  c l a imnt  t o  enrollnent, 
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a d  i f  so ent i t led  then the amount each i s  ent i t led  to receive by reason 

thereof. This cl'early shows that  the claims asserted a re  the personal, 

individual c h i n s  of emh claimant and tha t  the c la in  is, i n  f ac t ,  not  

one common to  the group, but i s  simgly a comon s u i t  f o r  individual 

c1airns.n See also Creek Freedmen case, supra (DOC. No, 25). 

We believe the petit ioners i n  the present case, by the a l legat ions  

and prayer of the petit ion, have asserted an in2ividual obligation be- 

tween the United States and each of the pet i t ioners ,  and i n  considering 

the alleged claim i t  would be necessary for  the Coniiission t o  first de- 

termine the val idi ty of the claim of  each peti t ioner ,  and if en t i t l ed  

t o  recover, then the amount of loss  sustained. In our opinion t h i s  

shows plainly that the claim asserted i n  the pe t i t ion  i s  not a comon 

- 3 -  %..A. 
G-ruru, is ij ~ u l t ; v i m i i o r l  of gersonai, individual claims i n  E cozmon 

s u i t ,  which t h i s  Comission does not have jurisdict ion t o  determine. 

For the above stated reasons, the Governnentls notion t o  dismiss 

for lack of jurisdiction i s  sustained and the pe t i t ion  dismissed. 

I t  i s  so  ordered, 

Chief Connissioner W i t t  and Cormissioner O7l.;zrr con- i n  the 

above opinion, 

December 19, 1951 




