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Violence Against Women in Indian Country 

The Problem

Scope and characteristics of violence against native women 

American Indians, in general, experience per capita rates of violence that are much higher than
those of the general population.1 In particular, the rate of aggravated assault among American
Indians and Alaska Natives is roughly twice that of the country as a whole (600.2 per 100,000
versus 323.6 per 100,000). Victimization statistics indicate similar findings.2  According to the
Bureau of Justice Statistics of the Department of Justice, 70% of American Indians who are the
victims of violent crimes are victimized by someone of a different race, usually African
American or white.3 As a result of these high rates of violence, American Indian women are at
high risk of violence domestic or otherwise. 

The term violence against women applies to domestic violence, sexual assault, stalking, whether
by an intimate partner, family member or a stranger. Violence against women is a major problem
for Native women wherever they are, including on reservations or Indian communities.  

1 out of 3 American Indian and Alaskan Native women are raped in their lifetime, compared
with about one out of five women in the overall national statistic.4 American Indian and Alaska
Native women experience 7 sexual assaults per 1000 per year compared to 3 per 1000 among
Black Americans, 2 per 1000 among Caucasians and 1 per 1000 among Asian Americans.5

American Indians were victimized by an intimate at rates higher than those for all other females
– 23 American Indians per 1,000 persons age 12 or older compared to 11 blacks, 8 whites, and 2
Asians.6

These statistics, however, are general and do not pertain particularly to violence against Native
women on reservations or under tribal jurisdiction (i.e.  – in Indian Country). Accurate statistical
data on violence against women in Indian country is hard to come by.7 There is in fact no
comprehensive data on violence against women under tribal jurisdiction, since no federal or
Indian agency/organization systematically collects this information. In general, data on crime in
Indian country is poor, partly due to underreporting of crimes to the tribal authorities and partly
due to underreporting to the federal authorities.8 
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The importance of this problem led to the establishment of a special grants program for tribes by
the Department of Justice for programs to end violence against women.9 There are also numerous
organizations of Native women that fight violence against women in Indian country by providing
shelters for battered women, conducting education programs for law enforcement agencies (tribal
courts and police departments) and the general public.10

A significant characteristic of violence against Native women is the identity of the offender:
about 9 out of 10 rape or sexual assault victims estimated the offender was someone of a
different race.11 Among American Indian victims of violence, 75% of the intimate victimization12

and 25% of the family13 victimization involved an offender of a different race.14 Another
characteristic of domestic violence in Indian country is its intrinsic connection to alcohol abuse,
the leading crime problem in Indian country, which generates most service calls.15

There are numerous problems, which enhance the problem of violence against Native women in
Indian Country. Among them are lack of sufficient funding for domestic violence resources in
Native communities,16 fear of victims that judicial, law enforcement or medical personnel will
not be sympathetic to them because of misperceptions about Indian or tribes, racial prejudices or
stereotypes of Indian people.17 Additionally when Indian victims must rely on non-Indian service
providers for services, assistance is sometimes denied or slow in coming because of a mistaken,
erroneous perception, rooted in prejudice, that Indians receive all the assistance they need from
the Bureau of Indian Affairs or Indian Health Service.18

Problems of Law Enforcement in Indian Country

The problem of violence against women is closely related and in fact inseparable from the issue
of law enforcement in Indian country. This issue has been under constant examination due to the
unsatisfactory state of criminal offences in Indian country. A report of the Executive Committee
for Indian Country Law enforcement Improvements of the U.S. Department of Justice submitted
in October 1997 concluded that one of the major problems of law enforcement in Indian Country
is the poor coordination between law enforcement bodies caused by the fragmentation of the
criminal justice system.19 The only solution would be, the report concluded, to consolidate
services under one authority.

NIJ report on Policing on American Indian Reservations identifies a problem of understaffing of
police forces.20 Most tribal police departments do not have enough officers to have
specializations, and so do not have an officer that specializes in domestic violence and is able to
provide the most professional assistance. 

Our Concerns

The Jurisdiction Problem
The first and foremost concern regarding VAW is that tribes lack jurisdiction in many of the
cases. The Supreme Court held that tribal courts do not have jurisdiction over non-Indian
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residents of its reservation.21 Then in Duro v. Reina, the Supreme Court ruled that Indian nations
lacked authority to prosecute nonmember Indians for criminal acts.22 Although congress was
quick to respond by amending the Indian Civil Rights Act (ICRA)23 by reaffirming tribes’ ability
to prosecute nonmember offenders,24 it created further jurisdictional difficulties.25  

Several acts enacted by Congress provide jurisdiction to other law enforcement bodies over
Indian country. The General Crimes Act’s26 primary present function is to provide for
prosecution of crimes by non-Indians against Indians and of non-major crimes by Indians against
non-Indians.27 The Indian Major Crimes Act28 provides federal jurisdiction in cases of major
crimes, including crimes associated with VAW such as assault and sexual abuse, when
committed by an Indian against an Indian on Indian country, and also when the victim is non-
Indian. 

However, tribal authorities often criticized enforcement of the Major Crimes Act (like that of the
General Crimes Act) as being too lax. Overburdened U.S. attorneys have often been
unenthusiastic about prosecuting the less serious of the major crimes.29 Although theoretically
Tribes can exercise concurrent jurisdiction30 and prosecute Indian offenders of these crimes, this
solution is problematic for different reasons. First, according to the Indian Civil Rights Act of
196831 the jurisdiction of the tribal courts is limited to sentences not exceeding one year’s
imprisonment and a $5,000 fine or both.32 Second, tribes have more difficulty to develop
comprehensive crime strategies for crimes that are under Federal jurisdiction (such as serious
youth violence, drug-related crime, child abuse, domestic violence, or sexual assault).33  Third,
Federal jurisdiction of crimes within Indian country is limited to specific enumerated crimes, and
does not include misdemeanor violations of protective orders.34  Thus, tribes must not only
engage the BIA in developing responses to crime, they must also engage the FBI, the U.S.
Attorney's Office, and the Federal courts. When control of policy and management is so divided,
tribes may have less incentive to develop their own approaches to these problems,35 including
violence against women. 

The Jurisdictional Complexities Create Serious Enforcement Problems

The Ninth Circuit Gender Bias Task Force report acknowledges that, “Jurisdictional
complexities, geographic isolation, and institutional resistance impede effective protection of
women subjected to violence within Indian country.”36 It further notes that although federal
jurisdiction is technically available in some districts over spouse abuse, such prosecutions are
rare.37 It concludes that crimes against women are under- prosecuted in this setting.38

Due to the jurisdictional complexity of the matter, each incident of violence against women
occurring in Indian country involves a cumbersome procedure to establish who has jurisdiction
over the case according to the nature of the offence committed, the identity of the attacker, the
identity of the victim and the exact legal status of the land where the crime took place.39 The US
attorney stated that due to this complexity some violent crimes convictions are thrown into
doubt, and that this confusion has made the investigation and prosecution of criminal conduct in
Indian Country very difficult.40  The Gender Bias Task force Report describes the procedure:41
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The first law enforcement officials called to the scene may be tribal police or BIA officers, and
these officers may initiate investigation and/or detain a suspect. Then a decision has to be made
whether the crime is of the type warranting federal intervention, and then federal law
enforcement officials (usually the FBI) needs to be notified. These officers then decide if to refer
the case to the U.S. Attorney's office. After referral, the U.S. Attorney may call for further
investigation, pursue prosecution, or dismiss the case. 

Further complicating the situation is PL 28042 under which many states have assumed full or
partial jurisdiction over crimes committed within Indian Country in their states.43  The
difficulties of prosecution in general, coupled with traditions of non-involvement by law
enforcement officials in spousal abuse, make federal and state enforcement more difficult.44

Additionally the wide dispersion of people in a vast area of land puts extra burden on
investigators who need to interview witnesses and gather evidence.45 
 
The national Institute of Justice report “Policing on American Indian Reservations” determines
that increased tribal control over tribal institutions is key to improvement in local economic and
social conditions. The report emphasizes that self-determined institutions, ones that reflect
American Indian nations' sovereignty, are more effective and uses this to argue that law-
enforcement agencies run by the tribes (and not the BIA) would better cope with crime on
reservations.46

The Gender Bias Task Force Report recognizes that the solution of calling for greater
enforcement by the Federal law enforcement agencies is inadequate in the case of violence
against women in Indian country. This is due to special concerns related to this setting:47 under-
reporting of such offenses may be linked to a view that federal jurisdiction is intrusive on tribal
sovereignty; victims may not seek assistance from federal (or other) authorities, and federal
authorities may be reluctant to assert the full breadth of their jurisdictional powers, including due
to resources confines.48 

Other problems of enforcement in violence against women cases may arise even if the violence
was not done in Indian country. For example, under the Violence Against Women Act of 2000
(VAWA), violation of a protection order against an abuser issued by any State or tribe will be
given “full faith and credit by the court of another State or Indian tribe”.49 This legislation was
enacted to prevent the common situation where an abused or threatened woman would have to
get a new protection order in each jurisdiction where she lived or worked or moved to by making
valid protection orders enforceable by any State or Indian tribe.50 However, under the Supreme
Court’s decisions, tribes do not posses jurisdiction over non-Indians. VAWA itself did not
explicitly expand tribes’ jurisdiction in this respect, leaving an ambiguity whether it gave tribes
broader civil jurisdiction to enforce protection orders, but making it clear that tribes’ criminal
jurisdiction is not expanded.51 The lack of comprehensive criminal jurisdiction in Indian country
over misdemeanors also effects women’s safety, since the majority of batterers who violate
protective orders are subject to no prosecution at all.52 Additionally, the lack of enforcement of
tribal protective orders by other jurisdictions place Indian Women and their children at severe
risk.53
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Aside from the jurisdictional problem, the lack of resources is also a major obstacle for effective
VAW programs. The lack of resources for policing, for conducting trials and even for jails, along
with lack of resources for treatment programs, seriously put in question the success of an effort
to battle VAW notwithstanding the jurisdictional issues.54 

Solution: Legislative Steps

Duro concluded that any practical deficiencies in the present jurisdictional scheme should be
addressed by Congress, "which has the ultimate authority over Indian affairs.”"55  The United
States Supreme Court in US v. Lara confirmed Congress’ authority in Indian affairs in passing
the ICRA Amendments, thereby upholding tribes’ ability to prosecute nonmember Indians.56

The facts presented above demonstrate the existing gaps in tribal jurisdiction within Indian
country and the complexity of the jurisdictional issues that still need resolution.  The gaps can be
summarized as these: (1) lack of jurisdiction over some of the major crimes related to violence
against women (sexual assault including rape, other assault) towards Indians and non-Indians; (2)
lack of jurisdiction over non-Indians for most matters, including misdemeanors, which include
violation of protective orders; (3) lack of civil jurisdiction over non-Indians, when some of the
protection orders are civil in nature.
The problems of enforcement by federal agencies are also evident, and at least partly created by
the division of jurisdiction and the priorities of each agency. 

Recently the NCAI adopted resolution #PHX-03-014 which among other things declared NCAI‘s
support for the development of legislation that will support tribal authority to address crimes
against Native women. Additionally, in another NCAI resolution (#PHX-03-34) NCAI resolved
to support amendments to the Violence Against Women Act to increase the Federal response to
violence against American Indian and Alaska Native women such as increasing the sentencing
authority of Indian tribes in cases of domestic violence and sexual assault cases beyond one year
and $5,000; increasing criminal authority of Indian tribes to prosecute non-Indian rapists and
batterers; increasing Federal support to Indian tribes to enhance their response to violence against
American Indian and Alaska Native women. 

Accordingly, NCAI would like to develop legislation to cope with this serious social problem.
One possibility is to expand tribal jurisdiction over all matters related to violence against women.
It is reasonable to assume that if full territorial jurisdiction over violence against women cases
was resumed to tribes, it will create better enforcement. Tribes will be more committed to the
problem as a whole if they are the sole authority responsible for the well being of women within
their territory. The confusion over the jurisdiction will be eliminated, thus streamline the
procedures for treating VAW cases and giving tribes the ability handle cases in a complete
manner. 
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Expanding jurisdiction over non-Indian offenders, especially in domestic violence cases, is
justified by the close voluntary link established by a non-Indian who marries an Indian woman.
By marring a tribal member and living in the tribal community they give their consent to be part
of the tribal community and therefore should be subject to tribal laws if they abuse their spouse,
partner or children. Voluntary marriage is a kind of implied consent to the tribal court’s
jurisdiction. This argument can be made, also with greater difficulty, for non-Indians who had a
relationship with a tribal member that resulted in a protection order. If they come onto a
reservation and violate the protection order, they have impliedly consented to tribal power over
their conduct as part of their relationship with the tribal member. 

Another factor that could be used to support the argument for expansion of jurisdiction is the
limited sentencing powers of tribal courts, which now stands on $5000 fine or one year
imprisonment.57 Consequently, there is no danger of tribal judges or juries handing out
disproportionately harsh sentences. Additionally, the Supreme Court made it clear in Santa
Clara v. Martinez58 that the civil rights of persons subject to tribal criminal jurisdiction are
protected by habeas corpus -- they can always appeal to the federal courts to ensure that their
rights were not violated, thereby supporting increasing the maximum fine and penalties a tribe
can give.  

Attention should be paid, however, to current NCAI resolutions, which imply that the Indian
Civil Rights Act restrictions on sentencing should be amended through legislation. These two
strategies are thus potentially contradicting and a conclusive approach should be adopted that
will define the priorities of this legislative effort.

For more information please contact NCAI at (202) 466-7767.
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