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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

COUNCIL OF ALASKA PRODUCERS,
ASSOCIATION OF ANCSA REGIONAL
CORPORATION PRESIDENTS/CEOs,
INC., ALASKA FEDERATION OF
NATIVES, INC., and PEBBLE LIMITED
PARTNERSHIP, acting through its General
Partner, PEBBLE MINES Comp.,

PlaintifTs,
Vs,

SEAN PARNELL,

LIEUTENANT GOVERNOR OF THE
STATE OF ALASKA, and the STATE OF
ATASKA, DIVISION OF ELECTIONS,
JOIHNIL [IOLMAN, JACK G. IIOBSON
and LUKI AKELKOK,

Decfendants.

i i e e ol e g i R

Casc No, 4FA-07-2696 C1

MEMORANDUM DECISION AND ORDER

Iniroduction
This is a pre-election review of the validity of two voter initiatives. With a fow restrictions,
Alaska’s voler initiative process allows the people of Alaska to directly cnact laws. Prior 1o the election,
the only issuc that may be reviewed by the courts is whether the proposed law falls within the scope of
onc of those restrictions. Alaska Constitution article XI, section 7 imposes a restriction that prohibits
appropriations from being enacted by voter initiative, As to both initiatives before the court, the key

question is whether the proposcd laws are appropriations within the meaning of article XT, section 7.

Conncil of dlaska Producers et al v. Parnell et al
4I'A 07-2692 CI

Memorandum Decision and Order
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Under the initiative known as 07WATR, the primary question is whether the banning of water
use in large scalc metallic mining is an appropriation. As to the other initiative, 07WTR3, the question is
whether the regulation ol a public asset is an appropriation. This dccision concludes that 07WATR is
invalid as an improper appropriation of a public asset, water, in violation of article X7, section 7 of the
Alaska Constitution, because the banning of onc usc of a public asset, here, water use in mining, is an
“appropriation” as (hat term is used in article X[, scction 7, This decision also concludes that 07WTR3 is
nol an appropriation, because the lcgislature is left with discretion to allocate water among competing
needs. The other arguments raisod by the plaintiffs are not considercd in this pre-election decision
because there is no clear controlling authority that the measures are clearly unconstitutional or unlawful.

Parlies & Proceedings

On November 9, 2007 the Council of Alaska Producers (“CAP™) commenced this action against
Licutenant Governor Scan Parnell and the State of Alaska Division of Flections (“State”) sceking
declaratory relicf and an injunction barring the certification of and invalidaling the two initiatives, The
Association of ANCSA Regional Corporation Presidents/CEOs and the Alaska Yederation of Natives
("ANCSA CEQ’s™) commenced a separatc lawsuit (4FA-07-2764) against the Statc conceming the
initiatives secking the same remedy. Consolidation of 07-2764 with this case occurred on December 6,
2007. Pebble Limited Partnership, acting through its General Partncr, Pebble Mines Corporation
(“Pebble”) filed a complaint in intervention to participate in the action because the Pebble Mine project
would be impacted by the initiative if enacted. John H. Holman, Jack G. Hobson, and Luki Akelkok
(“Sponsors™), the sponsors of the two initiatives, also moved to intervene in the action. ‘The court granted

Pebble’s and the Sponsors’ requests Lo intervenc and they were joined as parties.

Council of Alaska Producers et al v. Parnell ct al
4IA 07-2692 C1

Memaorandum Decision and Qrder
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The court held a case management status hearing on December 21, 2007, At that hearing the partics
agreed 10 a process to resolve the issues presented concerning the two initiatives. CAP agreed to withdraw
its then pending motion for preliminary injunction, The partics agreed to a briefing schedule for the filing
of summary judgment motions sctting forth all arguments to allow a prompt as possible (rial court
resolution to enable a relatively speedy appeal to the Alaska Supreme Court. The partics and the court
recognized thal prompt resolution was necessary given that the first statewide clection on which the

initiatives may appear is in August 2008 and the State must send the ballols to the printers on or about July

10, 2008.

Briefing was complete January 25, 2008 and oral argument was held Fcbruary 12, 2008.

The Initiatives
As noted, two initiatives arc at issuc.
A, 07WATR

Initiative 07WATR proposes 10 place on the ballot a law that prohibit “large-scale metallic mineral
mines” (“LSMMs™) that release any pollulanis whatsoever into watcr used by humans or salmon.
07WATR provides in part:

BE I' ENACTED BY THE PEOPLE OF THE STATE OF ALASKA:

Section 1. Purpose. The purpose of this Act is 1o protcet the statewide
public intcrost in watcr quality by ensuring that Alaska’s waterways, streams,
rivers and lakes arc not adverscly impacted by new large scale metallic mincral
mining operations and to cnsurc that prospective large scale metallic mineral
mining operations arc compatible with the state’s interest in having clean waters,

Scction 2, Protections and prohibitions affecting strcams and waters,
Notwithstanding any other provision of law, a person or cntity may not, for large
scale metallic mincral purposes, engage in any activity that directly or indirectly:

Council of Alaska Producers et al v, Parnell er al
4U'A 07-2692 CI

Memorandum Decision and Order
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(@)  releases any toxic pollutant into, or causes or contributes 1o
any toxic pollution of, any surfacc or subsurface water, or tributary thereto that is
ulilized by humans for drinking water or by salmon in the spawning, rearing,
migration, or propagation of the spccics; or that

(b)  uses, releases or othcrwise generates, within any watershed
ulilized by humans for drinking water or by salmon in the spawning, rearing,
migration, or propagation of the species;

(1) cyanide, or

(2) sulfuric acid, or

(3) compounds of cyanide or sulfuric acid, or

(4) other toxic agents that may be harmful, divectly,
indirecily or cumulatively to human health or (0 the spawning, rearing, migration,
or propagalion of salmon;

(c)  stores or disposes of metallic mineral mining wastcs,
including overburden, waste rock, and tailings that may generate sulfuric acid,
dissolved metals, chemicals or compounds thereof.

(d)  stores or disposcs of metallic mineral mining wastes,
including overburden, waste rock or tailings in, or within 1000 fect of any river,
stream, lake, or (ributary thereto, that is utilized by humans for drinking water or
by salmon in the spawning, rearing, migration, or propagation of the species.

(e)  causecs acid mine drainage, heavy metals or dissolved
motals to enter directly into, or indirectly by subsurface water into, any river,
stream, lake or tributary thereto, that is ntilized by humans for drinking water or
by salmon in the spawning, rearing, migration, or propagation of the species.

Section 3. Scope. Section 2 of this Act does not apply to existing large
scalc metallic mineral mining operations that have reccived all required federal,
state, and local permits, authorizations, licenses, and approvals on or before the
effoctive date of this Act.

Scction 5 Definitions'

a) “large scale metallic mining opcration” mcans a mining operation
that cxtracts melallic minerals or deposits and utilizes or disturbs in excess of 640
acres of lands or waters, ¢ither alone or in combination with adjoining, related or
concurrent mining activitics or opcrations. This term includes all components of
a mining project, including but not limited to:

(1) mining, processing, the treatment of ore in preparation for

extraction of mincrals, and waste or overburden storage or disposal;

! Section 5 of cach measure identically defines “large scale metallic mine.”

Council of Alaska Producers et al v, Parnell et al
41'A 07-2692 CI

Memorandum Decision and Order
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(i) any construction or operation of facilitics, roads,
transmission lines, pipelines, separation facilities, and other support and ancillary
(acilities;

(i)  any mining or treatment plant or equipment connected with
{he project, underground or on the surface, that contributcs or may contribute 1o
the cxtraction or treatment of metallic mincrals or other mineral product; and

(iv) any site of tunncling, shaft-sinking, quarrying, ot
excavation of rock for other purposes, including the construction of water or
roadway tunnels, drains or underground sitcs for the housing of industrial plants
or other facilities.

The Licutenant Govemnor denied certification of 07WATR on Junc 21, 2007. The sponsors of
07WATR liled a lawsuit, Holman, et al v. Parnell Case No. 3DI-07-56 CI, against the Lieutenant Governor
because of his failﬁre to certily 0O7WATR. CAP, the ANCSA CEQ’s and Pebble were not parties to the
suit. The matter was briefed and argucd before Superior Court Judge Fred Torrisi who ordered the initiative
certified on October 12, 2007,  The Licutenant Governor appealed the decision to the Alaska Supreme
Court. See Case Number S-12909 Parnell v. Holman. That appeal is pending.

On January 14, 2008, the sponsors submitted signature booklets with apparently cnough signatures
lo place the mcasures on the ballot, The Licutenant Governor has sixty days io determine whether tho
signalures comply with the requirements of AS 15.65.

B. 07WTR3

O0TWTR3 proposcs a law that prohibits LSMMs that discharge cffluent that adversely alfects

humans or salmon. 07WTR3 provides in pertinent part:

Council of Alaska Producers et al v. Parncli et al
4IA 07-2692 CI

Memorandum Decision and Order
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BE IT ENACTED BY THE PEOPLE OF THE STATE OF ALASKA;

Section 1. Purpose, The purpose of this Act is to protect the statewide public
interest in water quality by limiting the discharge or release of certain toxic pollulants on
the land and waters of the state, and by establishing management standards and other
regulatory proscriptions o ensure that Alaska’s waterways, streams, rivers and lakes, an
important public assct, are not advcrsely impacied by new large scale metallic mineral
mining operalions and thal such prospective operations arc appropriately regulated to
assure no adverse clfects on the stale’s clean waters.

Scction 2. Regulatory standards affecting strecams and waters.

(2) Notwithstanding any other provision of law, approvals, authorizations,
licenses and permits for a prospective large scale metallic operation may not be granted
or issucd to a person or entity (0 allow activity that directly or indircctly:

(1)  rcleases or discharges a toxic pollutant or pollutants, in a
measurable amount that will effect human health or welfare of any stage of the life cycle
of salmon, inlo, any surlacc or subsurface water, or tributary there to; or that

(2)  storcs or disposes of metallic mincral mining wastes, including
overburden, waste rock, and tailings in a way that could result in the release or discharge
of sulfuric acid, other acids, dissolved metals, toxic pollutants or other compounds
thereo( that will cffect, directly or indirectly, surface or subsurface water or tributaries
(hereto used for human consumplion or salmon spawning, rearing, migration or
propagation;

(b) This measurc is intcnded to regulate the operations described herein to
prevent the release or discharge of toxic pollutants and other chemicals into the waters of
the state. This measure shall not result in the appropriation of lands or waters of the state
in any fashion associated with new large scalc mining operations, Use of the surface and
subsurface waters and the land off the statc for a prospeclive Jarge scale metallic mining
operation is not prohibited but is subjcct to regulation to ensure protection of human
health, and welfare and conservation of other state resources which also rely on the
waters and land of [he state,

Scction 3, Scope, scction 2 of this Act does nol apply to cxisting large scale
metallic mineral mining operations that have received all required federal, state, and local
permits, authorizations, licenses, and approvals on or before the effective date of this Act
or to futurc operations of existing facilitics at thosc sites.

Counetl of Alaska Producers et al v, Parnell et al
4FA 07-2692 CI

Memorandum Decision and Order
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The plaintiffs have cach filed motions for summary judgment secking a ruling that both iniliatives
are invalid and should not appear on a ballot in 2008 and that 07WATR should not have been certified by
the Lieutenant Governor.

The Slatc and Sponsors each filed cross-motions for summary judgment. The Sponsors oppose the
plainti(Ts’ motions for summary judgment with respect to both initiatives. The State opposes the plaintiffs’
notions with respect to initiative 07WTR3, and argues Lhat cerlification was proper. However, the Staie
agrees with the plaintilfs that initiative 07WATR should not have been certificd by Judge Torrisi.

Background

The Pcbble Mine project, a large mining project, is being planned on state and ANCSA land near
Lake lliamna. The project has sparked opposition based on walter quality concerns. The controversy has
pilted proponents of mining the “world-class™ mineral deposit against opponents, who belicve mining
cffluent draining into strcams and rivers will adversely affect the Bristol 3ay salmon fishery. According to
the Slate’s Cross Motion for Summary Judgment opponents have submitled al least five voter initiatives
related to mining and water quality to the State of Alaska, Division of Elections. Two of the initiatives,
O07WATR and 07WTR3, arc at issue here.

Both initialives apply only to LSMMs, defined in cach initiative as metallic mining projccts
disturbing or using morc than 640 acres, “cither alone or in combinalion with adjoining, rclated or
concurrent mining activitics or operations,” The measures expressly exclude fully permitted LSMMs and

07WTR3 additionally cxcludes “future operations of existing facilities at those sites.”

Council uf Alaska Produccers er al v, Parnell et al
41A 07-2692 CT

Memorandwm Decision and Order
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On its face, the purposc of initiative 07WATR is to “protect the statewide public interest in water
qualily” by cnsuring that Alaska’s watcrs “are not adversely impacted by new large scale metallic mining
operations” and to ensure that L§MMs arc compatible with the state’s interest in having clean waters.2

07WATR prohibils a LSMM [rom engaging in any activity that directly or indirectly:

(a) releases any toxic pollutant into, or causes or contributes to any
toxic pollution of, any surface or subsurface water, or {ributary thereto that is
utilized by humans [or drinking water or by salmon in the spawning, rearing,
migration, or propagation of the specics; or that

(b) uses, releases or otherwisc generates, within any watershed
utilized by humans for drinking water or by salmon in the spawning, rearing,
migration or propagation of the speeies: (1) cyanide, or (2) sulfuric acid, or
(3) compounds of cyamde or sulfuric acid, or (4) other toxic agents that may
be harmful directly, indirectly or cumulatively to human health or to the
spawning, rearing, migration or propagation of salmon;

(c) stores or disposes of metallic mineral mining wastes, including
overburden, waste rock, and tailings that may gencrate sulfuric acid,
dissolved metals, chemicals or compounds thereof,

(d) stores or disposes of melallic mineral mining wastes, including
overburden, waste rock or tailings in, or within 1000 fcet of any river,
stream, lakc, or tributary thereto, that is utilized by humans for drinking
water or by salnion in the spawning, rearing, migration, or propagation of
the spccics.

(¢) causcs acid mine drainage, heavy melals or dissolved metals to
enter dircetly into, or indirectly by subsurface water into, any river,
slream, lake or tributary thercto, that is utilized by humans for drinking
water or by salmon in the spawning, rcaring, migration, or propagation of
the species.’

The stated purpose of initiative 07WTR3 is to establish “management standards and other
regulalory prescriplions” to cnsurc that the state’s waters suffer “no adverse effects” from large-scale

metallic mincral mining.* 07WTR3 prohibits the release of pollutants “in a measurable amount that will

% Section 1 of 07WATR,
¥ Section 2 of 0TWATR.
4 Section 1 of 07WATR.

Council of Alaska Producers et al v. Parnell et al
4FA 07-2692 C[

Memorandum Declsion and Order
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[a](Tect uman health or welfarc or any stage of the life cycle of salmon” or the storage or disposal of
metallic mincral wastes in a way that could result in the release of pollutants that “will [a]ffect, directly or
indirectly, surface or subsurfacc water or tributaries thereto used for human consumption or salmon
spawning, rcaring, migration or propagation.™ The CAP cxhibits contain copics of the initiatives and
copics of the legal analyses of the initiatives comipleted by the state Attomey General’s Office to aid the
licutenant govemor in his certification decisions.

With this assistance from the Alaska Department of Law, Licutenant Govemor Parnell determined
that 07WATR was an impermissible appropriation because it prevented the usc of land and water by large
scale metallic mincral mining companies® Because the Alasks Supreme Court has held that only the
legislature may designate the use of public assets between competing neceds, the Lieutenant Govemor
concluded that the iniliative violated article XI, section 7 of the Alaska Constitution. Consequently, the
Licutenant Governor declined to certify voter initiative 07WATR.

As previously noted, Judge Torrisi disagreed with the Lieutenant Governor and issued a decision in
favor of the sponsors and cerlified 07TWATR.” Judge Torrisi found that the facts before the court indicated
that it was “virtually unassailable” that 07WATR would cffectively ban large scale metallic mineral mining
in Alaska® Nonetheless, he determined that a ban on onc usc of an assel does not constilute an

appropriation of the assct and thercfore 07WATR was a proper subjcet of an initiative.’

5 Seclion 2(a)(1) of 07WATR3.
0 Sce CAP Mtn. Sum. J., Exh. 3 (2007 Op. Alt’y Gen. (Junc 21; 663-07-0179)).
; CAP Mtn. Sum. J., Bxh. 5 (Judge Torrisi’s written dccision).
ld. at 6.
9 Jd. at 16-17. Because only the State and the Sponsors were partics to the Dillingham case, the
plaintiffs in the present case are not bound by Judge Torrisi’s ruling with respect to 07WATR in the

Couneil of Alaska Producers ct al v. Parncll et al
4¥A 07-2692 CI

Mcmorandum Decision and Order

Page 9 of 39



FEB-29-2008 FRI 06:41 AM SUPERIOR COURT FAX NO. 918072648262 P 11

Wilh respect to 07WTR3, Lieutenant Governor Parnell, again with the assistance of the Department
of Law, decided that 07WTR3 did not ban LSMMs, but mcrely sought to impose rcgulations to prevent
adverse effects to water, humans, and salmon.'® He concluded that unlike 07WATR, initiative 07WTR3
did not scek to prevent use of public asscts, but merely sought to regulate. The Statc’s position is (ha
initiatives (hat prevent one or more uses of a public asset is an impermissible appropriation, whilc initiatives
that seek to repulate use of a public assct without prevenling usc of such assets is permissible regulation,
Thus, the Licutenant Govemnor certified 07WTR3 but rejecied 07WATR.

Discussion

A. Summary Judgment

All parlics seck summary judgment. Summary judgment is appropriate if the "pleadings,
depositions, answers to interrogatories, and admissions on file, together with the alfidavits, show that
there is no genuine issue as 1o any material fact and that any party is entitled to a judgment as a matter of
law." Alaska R.Civ.P. 56(c).

B. Scope of Pre-clection Review

With some cxceptions, the initiative process allows the pcople of Alaska to directly enact laws.
Article XT, section 1, of the Alaska Constitution staies that “{tJhe pcople may proposc and enact laws in the
initiative.” Article XI, scction 7, of the Alaska Constitution lists subjccts which may not be included in an
initiative: “[tJhe initiative shall not be used to dedicate revenues, make or rcpeal appropriations, create

courts, define the jurisdiction of courts or prescribe their rules, or enact local or spccial legislation.” These

present case. See AVCP Regional Housing Authority v. Vranckaert Co., 47 P.3d 650, 654-56 (Alaska
2002),
' CAP Min. Sum. J., Exh, 8 (2007 Op. Alt’y Gen,, (Oct. 17; 663-07-0179)).

Crouncil of Alaska Producers et al v. Parnell et al
4FA 07-2692 CI

Memorandum Decision 2nd Order
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restrictions are intended to remove “ceriain particularly sensitive or sophisticated arcas of legislation™ from
“emotional clectoral dialogue and impulsive enactment by the general public.”!

The people's broad constitutional right to legislate by initiative “should be liberally construcd to
permit exercise of that right.”'? Indeed, the constitution itself states in article X1I, section 11 that “unless
clearly inapplicable, the law-making powers assigncd to the legislature may be cxercised by the people
through the initiative, subject to the limitations of article XI.” The Alaska Supreme Court has provided
an example of the type of clearly controlling authority that might allow a proposed initiative to be removed
from the ballot: “The initiative's substance must be on the order of a proposal that would ‘mandat[c] local
school segregalion based on race’ in violation of Brown v. Bd. of Educ. before the clerk may reject it on

constitutional grounds.” 3

The kind of basic subject matter usually addressed by a constitutional provision
rather than legislation would be “clearly inapplicable” to the initiative process,'* An initiative cannot enact
laws (hat the lcgislature has no authority to cnact.”® “[Glencral conlentions that the provisions of an
initiative arc unconstitutional” may be considercd pre-clection “only . . . if ‘controlling authority’ lcaves no

room [or argunient about its unconstitutionality.”'®

" Citizens Coulition for Tort Reform. Inc. v. McAlpine, 810 P.2d 162, 170 (Alaska 1991), quoting
Thomas v. Bailey, 595 P.2d 1, 8 (Alaska 1979).
2 Themas v. Bailey, 595 2.2d 1, 3 & n, 12 (Alaska 1979).
'* Alaska Action Center v. Munic. Anchorage, 84 P.3d 989, 992 (Alaska 2004) (citations omitted).
i : :g?e A !;ggum Sfor Efficient Government, Ine, v, State, 153 P.3d 296, 300 (Alaska 2007).

. at i
' Alaska Action Center 84 P.3d al 992; see also Kodiak Island Borough v. Mahoney, 71 P.3d 896, 898
(Alaska 2003) (Alaska 2003); Alaskans for Efficient Government v. State, 153 P.3d 296, 298 (Alaska
2007); Kohlhaas v. State. Office of Lieutenant Governor, 147 P.3d 714, 717-18 (Alaska 20006); Alaska
Action Cir., Inc. v. Municipality of Anchorage, 84 P.3d 989, 992 (Alaska 2004).

Couneil of Alaska Producers et al v. Parnefl et al
4FA 07-2692 CL

Memorandum Decision and Order
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However, cven with the broad interpretation of the citizens’ constitutional right to enact laws by

voler initiative under article XI, scction 1, the concomitant article XI, section 7 restrictions are on equal
footing:

As forceful a mandate for liberal construction as [X1I, section 11] may be,
however, it includes an cxplicit limit. Only the law-making powers
assigned to the legislatyre arc to be liberally construed as within the
people's right to legislate by initiative. As we have noted, the constitution,
in article 1V, section 1, docs not assign the rule-making power at issue
here to the legislature, but rather to the courts.

Similarly, it docs not necessarily follow that a liberal construction of the
people's initiative power requires a narrow construction of the limits that
define the power. On the contrary, the mandate for liberal construction of
the initiative right in acticle XII, section 11 concludes with a qualifying,
caulionary clausc: ‘subject to the limitations of Article XI." This
reiterative warning underscores the imporlance of the restrictions.
Additionally, we must never lose sight of another important right of the
people implicated in all cases of conslitutional construction, namely the
right to have the constitution upheld as the people ratificd it. We must
interprel all constitutional provisions-grants of power and restrictions on
power alike-as broadl;r as the people intended them to be interpreted.
(emphasis in original)’

In summary, the only issue in pre-clection initiative disputes is whether the proposed law can be
enacted by voter initialive. In turn, this requircs a determination of whether a constitutional restriction is in

issuc or whether for some other reason the initiative is clearly unlawful. In analyzing the issue, it must be

\ Citizens Coalition for Tort Reform, Inc. v. McAlpine, 810 P.2d 162, 168 -169 (Alaska 1991). See also
Boucher v. Engstrom, 528 P.2d 456, 460 (Alaska 1974) (“The people for their own prolection have
provided that the initiative shall not be employed with respect to certain matters.”) But compare Brooks
v. Wright, 971 P.2d 1025, 1027 (Alaska 1999) (*[W]hen reviewing initiative challenges, we liberally
construc constitutional provisions that apply to the initiative process. Specifically, we narrowly interpret
{he sabjeet matter limitations that (he Alaska Constitution places on initiatives. Still, we have a duty to
give questions involving the propriety of an initiative's subject matler ‘careful consideration beeause {he
constitutional right of direct legislation is [also] limited by the Alaska Constitulion.’””) This court’s
conclusions in this decision would not change if the court namrowly interproted the subject matter
limitations contained in the Alaska Constitution but still gave the matter “careful consideration.”

Council of Alaska Producers et al v. Purnel] et al
4FA 07-2692 CL

Memerandum Decision and Qrder
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recognized that voter initiatives are construed broadly to preserve the right of the people to enact laws,
but a review must ascribe equal weight to (he constifutional restrictions set forth in article X1, section 7
and elsewhere in the constitution.

Therefore, the first consideration is whether the initiatives are appropriations. Then the court will
deteninine whether the initialives are unconstitutional or unlawful under clear controlling authority, while
construing the initialive so it is constitutional if possible. Finally, the court will consider the adequacy of
the State’s ballot summary.

C. 07WATR is an Appropriation

The plaintiflfs contend that 07WATR essentially bans large scale metallic mincral mining by
prohibiting the relcase of any pollutant whatsocver into surface or subsurface waler that is used by “humans
for drinking water or by salmon for spawning, rearing, migration or propagation of the species.™® The
Sponsors agreed at oral argument that for the purposcs of summary judgment revicw the trial court may
assume that 07WATR bans LSMMs."® Also CAP, ANCSA CEOQ’s, and Pebble argue, and the alfidavit of
Richard Mylius states, that 07WA'TR will effectively shut-down large-scale metallic mineral mining for the
foresceable futurc because LSMMs need {0 use water and in the process discharge a cerlain amount ol
pollutants into Alaska watcrs in order to feasibly operate. Thus, a key issue is whether the banning of one
usc of a public asset is an “appropriation” as that tenm is used in article XI, scction 7.

Justice Eastaugh succinctly summarized the analysis to detormine whether an initiative is an

appropriation in Anchorage Citizens for Taxi Reform v. Municipality of Anchorage:

'! CAP Mtn. Sum. J., Bxh. 1.
' Oral argument at 11:49

Conncil of Alaska Producers et al v. Parnell et al
4FA 07-2692 CI
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The cases involving the second objective arc particularly relevant. In Medlpine v. University of
Alaska, the Court concluded that the first sentence of an initiative creating a state community college
system was unobjectionable because it was not an appropriation since it left the legislalure with
discretion lo determine size and manner of relevant payments.
portion of the same initiative because it specified the amount of state asscts to be transferred to the

communily ¢ollege system, allowing the state only the discretion to “designate the procise articles or

Article XI, section 1 of the Alaska Constitution gives Alaskans the right of
direct legislation. Section 1 states: ‘The people may propose and enact
laws by the initiative, and approve or reject acts of the legislature by the
rcferendum,’ The initiative power is limited, however, by article XI,
scction 7, which provides that ‘[t}he initiative shall not be used to ... make
or repeal appropriations.” That provision prohibits initiatives that would
give away public asscts. We use a two-part inquiry to determine whether a
patticular initialive makes an appropriation. First, we determine whether
the initiative deals with a public asset. In a series of cascs, we have
determined that public revenue, land, a municipally-owned utility, and
wild salmon are all public asscts that cannot be appropriated by initiative,
Sccond, we determine whether the initiative would appropriate that assct.
In deciding whether the initiative would have that effect, we have looked
to the ‘two core ohjectives’ of the limitation on the use of the initiative
power to make appropriations, Onc objective is preventing ‘give-away
programs’ that appeal to the self-intcrest of voters and endanger the state
treasury, The constitutional delegates were concerned that “[i]nitiatives for
the purpose of requiring appropriations [would] posc a speeial danger of
rash, discriminatory, and irresponsible acts,” Thc othcr objective is
preserving legislative discretion by ‘ensur[ing] that the legislature, and
only the legislaturc, retains control over the allocation of statc assets
among competing needs.” (emphasis in original). %

21

parccls to be transferred. ™2

151 .3d 418, 422-423 (Alaska 2006)(citations omitted)
2! 762 P.2d 81, 91 (Alaska 1988).

7 Id.
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One significance of McAlpine is the Court’s extension of the holdings of Thomas v. Bailey” and
Aluska Conservative Political Action Comm. v, Municipality of Anchorage.”®  Those cases held that
laws requiring the conveyaﬁcc of state assels to pcople or entities outside the control of the state
government arc appropriations under article XT, scction 7 and cannot be cnacted by initiative, regardless
of whether the assets arc moncy or other property. McAlpine concluded that “appropriation”
encompasses more than just give-away programs. In cxpanding the scope of “appropriation™ to the
designation of the nsc of public assets, the court explained its rcasoning:

Outside the context of pive-away programs, the more typical appropriation
involves commitling certain public asscts to a particular purpose, The
reason for prohibiting appropriations by initiative is to ensure that the
legislature, and only the legislature, retains control over the allocation of
state assels among competing needs. This rationale applies as much or
ncarly as much to allocations of physical properly as to allocations of
money. To whatever extent it is desirable for the legislaturc to have sole
responsibility for allocating the use of state money, it is also desirable for
the legislature to have the same responsibility for allocaling property other
than moncy. Otherwise, the prohibition against appropriations by initiative
could be circumvented by initiatives changing the function of asscts the
State already owns. We concludoe that the constitutional prohibition against
appropriations by initialive applics 1o appropriations of slale asscts,
rcgardless of whether the initiative would enact a givc—awa?' program or
simply designate the use of the assets. (cmphasis in original).”

2 595 P.2d 1 (Alaska 1979). Bailey held that since the delegates 1o Alaska's constitutional convention
“wanted to prohibit the initiative process from being used to enact give-away programs, which have an
inherent popular appeal, (hal would endanger the state treasury,” the constitutional prohibition
preventing ‘appropriations’ by initiatives prohibits an initiative whose primary object is to require the
oullow of state assets in the form o(land as well as money.”

24745 p.2d 936, 938 (Alaska 1987). Invaliding an initiative that would require a municipality to transfer
a utility with a $32.7 million equity for thc nominal sum of one dollar because it was preciscly the kind
of “rash, discriminatory, and irresponsiblc act™ against which the slate and its subdivisions arc protected
under art. X1, seetion 7. Thereforo, the initiative made an unconstitutional appropriation.

%762 P.2d 81, 88 (Alaska 1988),
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In McAlpine the significant policy decision of creating a community college sysicm was not
objectionable. The problem in McAlpine was that the initiative altempted to allocate slale assets by
designating the use of the University of Alaska asscls. In discussing that problem, the Court states
emphalically that “only” the legislature may retain control over the allocation of state assets among
compeling needs. The Court also observed that the prohibition against appropriations by initiative could
be circumvented by initiatives changing the function of assets (he State already owns. Tn MeAlpine, the
function of the asset would have changed from a statc universily asset to a communily college asset.
Conscquently, changing the lunction of an asset is tantamount 1o an appropriation because the changing
of a function of an asset prevents a use of an assel [or a particular purpose and consequently strips the
legislature of at least some of its diserction {o allocate state asscts between competing needs.

Pulicn v. Ulmer echocs the same theme of legislative control of allocations.” There the Alaska
Supreme Court held that the initiative made an appropriation because salmon were a public assct and the
initiative reduced the legislature’s and Board of Fisheries’ control of and discretion over allocation
decisions, particularly in the event of shortages, between the competing needs of users.?” The Court
reviewed its holdings in Thomas v. Bailey, Conservative Political Action Commitice v. Municipality of

Anchorage, McAlpine v. University of Alaska, and City of Fairbanks v. Fairbanks Convention & Visitors

]

Burequ.® Rased on these decisions, the Court distilled two core objcctives of the constitutional

prohibition on the use of initiatives to make appropriations: (1) fo prevent an electoral majerity from

38 Pullen v. Ulmer, 923 P.2d 54 (Alaska 1996)
27 Id.at 63.
2 Id.at 61-63.
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bestowing statc assets on itsclf; and (2) to preserve to the legislature the power to make decisions

concerning the allocation of state assets.”® The Court concluded:
We think it is clear that the proposed initiative calls for an actual
allocation, in the event of a shortage of a given salmon spccics in a given
geographical rcgion, to sport, personal use, and subsistence fisheries, In
such circumsiances therc cxists thc very real possibility that the
commercial fishers will be excluded from such fisheries. Thus the
initialive cannot be viewcd as merely protecting the rclative positions of
sport, personal use, and subsistence fisheries as against comincrcial
fisheries, Nor can this initiative be construed as not impinging upon the
legislature’s and Board of Fisheries” discretion fo make allocation
decisions among competing needs of users.*®

In u 2006 case, Anchorage Citizens for Taxi Reform, the Alaska Supreme Court held that taxicab
permits were not public assets and therefore the taxi cab initiative did not violate the article XI, scction 7
limitation on appropriation by initiative, The Court again stated the principle that only the legislative
body may dusighate the actual nsc of assets.”!

In Staudenmaier v. Municipality of Anchorage, the Supreme Court upheld the Supetior Court’s
rejection of two initiative petitions as improper appropriations in violation of article X1, section 7 of the
Alaska Constitution, even though the initiative directed that the municipality reccive fair market value
for the sale of the utility. Because the initiative would "designate how the Anchorage Assembly is to
make use of municipal assets," it would effect an appropriation.32 Staudenmaier quotes the above

passage from McAlpine and reinforces the concept that the legislative body must retain control over the

allocation of public assets between competing needs. “Bul where an initiative controls the use of public

014, a1 G4,
3 Anchorage Citizens for Taxi Reform, 151 P.3d at 423.
2139 P.3d 1259, 1263 (Alaska 2006).
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asscts such that (he voters essentially usurp the legislaturc's resource allocation role, it runs afoul of article
XTI, scetion 7.2

The Sponsors rely upon Justice Malthews’ concurring opinion in Standenmaier arguing that
07WATR dircets public policy, but does not dictate the disposition of public property. Justicc Matthews
did state the uncontroversial proposition that voter initiative may direct profound changes in public policy.
But, he conlinues, when that change ereates surplus property, the disposition of that surplus property is
solcly a matter for the legislative body.* Ilis statement is consistent with the oflen rcitcrated principle that
it is solely the Iegislature’s role to allocate resources.

The Sponsors also rely on Alaska Action Cir., Inc. v. Municipality of Anchorage.”*  There
Girdwood citizens launched a municipal initiative that stated the land in question was largely unsuitable
for developmient, designated some municipal land as a park, and barred the use of the park (or a golf
course. "I'he municipal clerk refused to certify the initiative on the ground that it made an appropriation,
'The Girdwood initiative was an appropriation because it would sct aside a certain amount of property in
Girdwood for a specific purpose, a park, in such a manner that it was exccutable, mandatory, and
reasonably definite with no further legislative action.®® The initiative stated what limited development
was permissible in the park, such as trails and a campground.

The Alaska Supreme Court concluded that:

The Anchorage municipal clerk was acting within her authority

when she rejected the Girdwood initiative on the ground that it proposed
to make an appropriation. Furthermore, her determination was correct--by

3,

3% 1. at 1266

# 84 P.3d 989, 992 (Alaska 2004).
3 1. at 994-995
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desi gnating a parlicular tract of land as a park, the initiative would commit
specific public assets to a specific purpose, making an appropriation, an
action that may not be taken by initiative. Without the lmpcmnssnblc park
designation, the rest of the initiative may not go to the voters.”’

In discussing the severance issue, the Court stated “[W]c cannot allow the golf prohibition to go
before the volers without the park designation.”® The Sponsors argue this is at lcast the Court’s (acit
approval of a voter iniliative banning a single use of a public asset. However, given the almost constant
reitcration in the voter initiative appropriation cases that the legislature, and only the Icgislature, relains
control over the allocation of state assets among compeling needs, this court cannot accept the Alaska
Action dicta as sufficicnt authorily to allow a voter initialive to trump legislative control over the
allocation of public assets. Further, it is difficult to reconcile the Sponsors’ proffered concept, that the
voters may ban a single use of a public assct, but may not change the function of an asset, which is a
prohibited appropriation under Medlpine.

In the present case, this court concludes that 07WATR is an appropriation. First, it is clear that the
streams, rivers and other waters within the state, like land and salmon, constitute a public assct under article
VITI of the Alaska Constitution.®® Second, 07WA'IR reduces the government’s discretion over allocation
of waler use and appeals to the self-interest of users of salmon and people currently using drinking water
from sources that might be used by large-scale mining.* Initiative 07WATR allocates water to the usc of
salmon and people using the same water source for drinking water and effectively prohibitls an allocation to

Jarge-scale metallic mining interests. Initiative 07WATR would leave (he government without the

¥ Id a1 996,

38 Jd. a1 995.

*® See Anchorage Citizens for Taxi Reform, 151 P.3d at 424, citing Pullen v. Ulmer, 923 P.2d at 60-61;
Thomas v. Bailey, 595 P,2d 1, 8 (Alaska 1979).

14, citing Pullen v. Ulmer, 923 P.2d at 60-61,
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discretion to allow large-scale metallic mining to operate, because 07WATR would prohibit the discharge
of *any” pollutants into streams, rivers, and groundwater, Initiative 07WATR essentially attempts to
appropriate water only to human drinking water and salmon. Therefore, 07WATR * ‘designate(s] the use
of * amounts of * water that large-scale metallic mineral mining would use by allocating it to humans and
salmon “in a way that encroaches on Lhe legislative branch’s exclusive ‘control over the allocation of slate
assels among competing needs.” ™' Initiative law in Alaska roquircs that the legislaturc retain discretion to
allocate public assets such as waler (o all uscs, including large-scale metallic mining, and not just to salmon
and downstream communities.*? Further, the Court has noted that the changing of a function of an asset
circumvents the initiative prohibition. Banning water use by a LSMM changes the function of water from
mining usc to only human or fish use and [oils the legislature’s role as the sole appropriator under the
Alaska Constitution,

This court concludes that the constitutional prohibition against approprialions by votcr initiative
applics to the prohibition of one use of a public asset. Therefore, the court determines that 07WATR
violates the constitutional prohibition of arlicle XI, scction 7 against appropriations made in voler
iniliatives.

D. Initiative 07WTR3 is Not an Appropriation of Public Asscts

The plaintiffs arguc that 07WTR3 prohibits any effects, either good or bad, on waler quality.

Altematively, the plaintifls and the State request a declaratory judgment [inding that 07WTR3 prohibits

“See Aluska Action Center, Ine. v. Municipality of Anchorage, 84 P.3d 989, 993 (Alaska 2004);
Anchorage Citizens for Taxi Reform, 151 P.3d at 421-24; Pullen v, Ulmer, 923 P.2d at 60-63; Alaska
Conservative Political Action Commitee v. Municipality of Anchorage, 745 P.2d 936, 938 (Alaska
1987). See also Brooks v. Wright 971 P.2d 1025, 1033 (Alaska 1999) (initiativc may deal with
management of natural resources, but not appropriation of natural resources),

*28ee Anchorage Citizens for Taxi Reform, 151 P.3d at 421-24; Pullen v. Ulmer, 923 P,2d at 60-63.
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“adverse” cifects. First, the express intent behind 07WTR3 is to prohibit “adverse” cffects upon human
drinking water and salmon life cycles. The stated purpose of the initiative uses the term “adverse.” To
infer that the initiative prohibits beneficial effects or ncutral cffects is at odds with common sense and the
putposc of the initiative. Furthermore, an initiative should be construed “broadly so as to prescrve [i]
whenever possible,”  The initiative may be preserved by construing the language in section 2 of the
initiative to mean “adverse” cffects. When a court reviews an initiative, it looks to any published summary
as well as the published arguments of sponsors and opponcnts to determine the meaning voters would
attach 1o the initiative*® The State’s summary of 07WTR3 describes the initiative as prohibiting “adverse”™
clfects, which corresponds with the stated purpose of the initiative.*’

Second, 07WTR3 is distinguishablc from 07WATR. 07WATR prohibits “any” discharge, but
07WIR3 prohibits only & discharge ol a type and in an amount that adversely affects humans and salmon.
07WTR3 states a permissible management or regulatory policy. Unlike 07WATR's prohibition against
“any” discharge rcgardless of type and size, 07WTR3 permits an LSMM to operate i( its rcleasc of
pollutants has no adverse effect upon human drinking water and the salmon life cycle. The mitiative does
not appropriate water to humans and salmon to the exclusion of largc-scale metallic mineral mining,
provided a .SMM docs not have an adverse elfect on water quality.

ANCSA CEOs contend that even if 07WTR3 is interpreted with the term “adversely,” the initiative

still prohibits all mining unless it contains specific standards. However, current statc water quality statules

3 Anchorage Citizens Jor Taxi Reform 151 P.3d at 422 (Alaska 20006); Fairbanks v. Convention &
Visitors Bureau, 818 P.2d 1153, 1155 (Alaska 1991).

“ See Alaskans for a Common language v, Kritz, 170 P.3d 183, 193 (Alaska 2007).

% CAP Min, Sum. J.,, Bxhs. 7, 9,
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do not contain specific standards.* Specific slandards are set by the appropriate administrative agencies."

1f 07WTR3 is adopted by the voters, then the Department of Environmental Conservation (“DEC”) would
adopt specific water quality standards to implement (he measure’s mandate 1o prohibit adverse efTects on
humans and salmon from large-scale metallic mincral mining. DEC would determine the specific
contamination levels at which adverse effects to humans and salmon occur.
1. The Regulatory Effect of 07WTR3 Docs Not Constitute an Appropriation

The State argued that “[o]nly harmful amounts of discharge arc prohibited and therefore
07WTR3, as a matter of law, cannot be an impermissiblc appropriation because it does not designate use
amongst competing needs. It is pormissible environmental regulation,”®

In Brooks v. Wright*® the party challenging the wolf snare initiative did not claim that it fell
within one of the limitations in article X1, section 7, of the Alaska Constitution, such as an
appropriation.*® He only argued that the initiative process was “clearly inapplicable” under article XII,
scetion 11, 1o natural resource management decisions.” The Alaska Supreme Courl concluded that the
subject matter of wildlife management was not “clearly inapplicable” to the initiative process under
article X132 The Court also declined to decertify the initiative on public trust grounds or under article

VIIL™

% See AS 46.03.070.

47 See id.

“8 State Reply at 8 (Feb. 1, 2008).

¥ Brooks v. Wright, 971 P.2d 1025 (Alaska 1999).
50 17.at 1027-28.

S pdat 1028.

52 Id.at 1030,

3 1d.at 1033,
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Brooks v. Wright did not address whether an initiative having a regulatory effect on a natural
resource could be an appropriation, but a regulation prohibiting one way to trap wolves or how certain
aspeels of mining are performed to avoid harmful discharge into streams normally would not be viewed
as an appropriation. Such regulations do not set aside a specificd amount of state assets for a specific

purpose or objcct in a manncr that leaves the legislature with nothing farther to do.™

The only
regulation that could be viewed as an appropriation would be one more likc 07WATR, which is so
prohibitive of one use that it cffectively appropriates the resource to the remaining uses of the resource.
In contrast, 07WTR3 leaves to the legislature, DEC, and DNR the discretion (o determine what amounts
of speeific toxins discharged at a mining site will have harm(ul cffects downstream upon salmon life
cycles or human health. 07WTR3 allows mining operations (o use watcr and discharge waste into water
provided that toxic pollutants are not discharged at a level that would adversely affect humans and
salmon.

Thetefore, the court concludes that 07WTR3 conslitules a permissible management or regulatory
measure, and is not an appropriation.

E. Is 07WTR3 Substantially Similar to Current State Water Quality Statutes and Regulations?

Arlicle XI, scction 4, of the Alaska Constitution slales that when an initialive petition is filed,
*[i]f, before the election, substantially the same mcasurc has been cnacted, the petition is void.” If a

“legislative act achieves the same general purpose as the initiative, 1f the lcgislative act accomplishes

that purposc by means or systems which are fairly comparable, then substantial similarity exists.” ** Ttis

54 See City of Fairbanks, 818 P.2d at 1157,
55 Warren v, Boucher, 543 P.2d 731, 736 (Alaska 1975).
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not necessary that the two mcasures be the samc in every respcct.5° This makes scnse, because an
iniliative, once cnacted, may be amended at any time.”’
Arguably, 07WTR3 could be viewed as “substantially the same” to current water quality statutes,

AS 46.03.100 - .120, although current statutes do not specifically address large-scale mining. The
general statement in AS 46.03.060 provides that DEC “shall develop comprehensive plans for water
pollation control in the statc and conduct investigations it considers advisable and necessary for the
discharge of its duties.” Additionally, AS 46.03,070. provides that DEC

may adopt standards and make them public and determinc what qualities

and propertics of water indicate a poliuted condition actually or potentially

deleterious, harmful, detrimental, or injurious to the public health, safety,

or welfare, to tcrrestrial and aquatic life or their growth and propagation,

or {0 the usc of waters for domestic, commercial, industrial, agricultural,

recrealional, or othcr reasonable purposes.
18 AAC 60.455 makes mining wastc subject 1o Alaska’s water quality standards in 18 AAC 70 et seq. 2
Also, the definition of “loxic pollutants” in section (S)(b) of 07WTR3 appears the same as 18 AAC
70,990(62).

Initiative 07WTR3 [ocuscs on prevention of adverse effccts upon waler quality as a result of a new

large-scale metallic mineral mining operation and activities that accompany such an operation. The water

1,
57 Alaska Const. art. XTI, § 6.

5% 18 AAC 60.455. Mining wastc. Except when the only chemical being used is a floceulent to enhance
settling, tailings from hard rock mines, and tailings from placer mines that have been amalgamated or
chemically treated, are subject to 18 AAC 60.010 - 18 AAC 60.265,18 AAC 60.400 - 18 AAC 60.495,
18 AAC 60.700 - 18 AAC 60.730, and 18 AAC 800 - 18 AAC 60.860 as neccssary to prevent a
violation of the air quality standards in 18 AAC 50 or the water quality stundards in 18 AAC 70. The
department will, in its discrelion, incorporate applicable provisions of this chapter into a wastewater
permit issucd under 18 AAC 72 or a solid waste disposal permit issued under this chapter. (Eff. 1/28/96,
Register 137; am 6/28/96, Register 138)
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pollution control and waste disposal statutes (AS 46.03.050 - .120) cover metallic mineral mining as part of
addressing mining waste in general.  Also, 18 AAC 60.455 cxpressly statcs that mining tailings from hard
rock mincs and placer mines that have been chemically treated arc subject to solid waste management
regulations and water quality standards. Ilowever, 07WTR3 includes regulation of water quality with
respect (o roads built in the mining area, tunnels, and other activities at a large minc that are not included in
the regulation of mining tailings in 18 AAC 60.455,

Pcbble is focusing on the general goal of safeguarding water quality that both the initiative and
current statutes share in common. However, 07WTR3 specifies that the watcr quality regulations apply to
all aspeets of a large mining project, including activities like road construction, tumeling, quarrying, and
the removal of overburden, in addition to the chemical treatment of ore for mincral extraction that is
expressly referenced in regulation 18 AAC 60.455. The express purpose of 07WTR3 is lo ensure that
Alaska’s streams, rivers, and lakes are not adversely impacted by any aspect of large-scale melallic mineral
mining operations.>® An implied purposc of initiative 07WTR3 is to ensure that water quality, and the
aclivitics that depend on clean water, is not lost in a rush to promote the cconomic benelits from large-scale
metallic mineral mining operations.

In Trust the People® the Alaska Supreme Court clarified the three-part test from Warren®' for
determining whether a proposed initiative and legislation are substantially the same:

A court must {1] first determine the scope of the subjcct matter, and alTord
(he legislaturc preater or lesser latitude depending on whether the subject

matter is broad or narrow; [2] next, it must consider whether the general
purpose of the legislation is the same as the general purposc of the iniliative;

*» 0O7WATR section 1.
 Stare v. Trust the People, 113 P.3d 613, 621 (Alaska 2005).
S Warren, 543 P.2d at 736-40
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and [3] finally it must consider whether the means by whicl_m thgzt purpose is
cffectuated are the same in both the lcgislation and the initiative.

The gencral rule is that a court should not determine the constitutionality of an initiative unless and
until it is enacted,® There arc exceptions to the general rule but those exceptions arc not applicable here as
courts are only empowered o conduct pre-election review of initiatives where the initialive is clearly
unconstitutional or clearly unlawful.** On the existing record, the court cannot rule that clear authority
exists that the current statutory scheme is substantially the same as the initiative. Further, the legislatuce
may {ake some specific action in response to the initiative if cnacted. Therclore, Pebble’s argument under
article XI, section 4, of the Alaska Constitution that 07WTR3 is substanlially similar to existing statutes and
regulations is denied.

I, The Initiatives Are Not Tmpropor Special or Local Legislation

The Alaska Constitution states:

The legislaturc shall pass no local or special act if a general act can be made
applicablc. Whether a general act can be made applicable shall be subject to
judicial determination.®
Whien legislation has singled out an arca or group, courls examine

the legislative goals and thc mcans used to advance them (o determine
whether the lcgislation bears a “fair and substantial relationship” to
legitimate purposes. If this standard is satisfied, the bill will not be invalid
because of incidental local or private advantages. Legislation need not

operatecgvenly in all parts of the statc to avoid being classificd as local or
special.

 Trust the People, 113 P.3d at 621 (numbers added).

O State v. Trust the People, 113 P.3d 613, 614 n. 1 (Alaska 2005).

“* Alaskans for Efficient Government, Inc. v. State., 153 P.3d 296, 298 (Alaska 2007),

“ Alaska Const. art. 11, § 19,

*S Baxley v. State, DNR, 958 P.2d 422, 430 (Alaska 1998), guoting State v. Lewis, 559 P.2d 630, 643
(Alaska 1977).
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*‘Special legislation® is constitutional as long as it bears 2 ‘fair and substantial rlationship’ to legitimate
statc objectives.™  Tn this case, the initiatives have been drafied so they have a general application
stalewide, IL is true that (he initiatives apply only to large-scale metallic mineral mincs, but other water
quality regulations apply to smaller mincs or non-metallic mines.®® However, the court concludes that
07WTR3 bears & fair and substantial relationship to the legitimate purpose of regulating the effect of large-
scale metallic mineral mining on water quality within Alaska to cnsurc that humans and salmon using
Alaska waters are not adversely alfected by large-seale metallic mineral mining operating upstream.

G. Is 07WTR3 Preempted by the Clean Water Act, Federal Mining Law, or ANCSA?

Article VI of the United Statcs Constitulion provides that the laws of the United Statcs “shall be
the supreme Law of the Land;...any Thing in the Constitution or Laws of any State (o the Contrary
notwithstanding,” The Supremacy Clausc obligates states to abide by federal law, thereby empowering
Congress to preempt state law.,

The Supremacy Clausc of article V1 of the Constitution provides Congress
with the power to prc-cmpt slate law, Pre-emption occurs [1] when
Congress, in enacting a federal statute, expresses a clear intent to pre-empt
state law, [2] when therc is outright or actual conflict between federal and
state law, [3] where compliance with both federal and state law is in effect
physically impossible, [4] where there is implicit in federal law a barrier to
stato regulation, [5] where Congress has legislated comprehensively, thus
occupying an entire (icld of regulation and leaving no room for the States
to supplement federal law, or [6] where the state law stands as an obstacle

to the accomplishment and execution of the full objectives of Congress.
Pro-cmption may result not only from action taken by Congress itself; a

57 Kvans ex rel. Kutch v. State, 56 P.3d 1046, 1057 (Alaska 2002).
8 £.g., AS 46.03.070 - ,100; sec also Kelso v. Rybachek, 912 P.2d 536, 541 (Alaska 1996).
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federal agency acting within the scope of its congressionally delegated
authorily may pre-empt state regulation.”®

The plaintiffs argue thal 07WTR3 is preempted by federal law in three ways: (1) by enacting
efMuent limits and performance standards without complying with procedures required by the Clean Water
Acl; (2) by conflicting with and frustrating the purposc of the Alaska Native Claims Settlcment Act
(ANCSA), which conveyed lands to Native corporations for their economic benefit; (3) by conflicting with
and (rusirating the purpose of the Federal Mining Act, to foster and encourage the mining of mineral
rCSOUTCES.

1. Clcan Water Act.

The plaintiffs contend that the foderal Clean Water Act preempts state law enacted through a
process other than the administrative agency rule-making process. However, the plaintiffs have not cited
any specific law or case supporting this proposition. Nothing in federal law prohibits the state legislature
from enacling water quality statutes,”

The Clean Water Act (33 U.S.C. section 1251) states;

It is the policy of the Congress to recognize, preserve, and protect the
primary responsibilities and rights of States to prevent, reduce, and eliminate
pollution, to plan the devclopment and usc (including restoration,

preservation, and enhancement) of land and water resources, and (o consult
with the Administrator in the cxercise of his authority under this chapter.”!

% |.ouisiana Public Service Com'n v. E.C.C. 476 U.S. 355, 368-369, 106 S.Ct, 1890, 1898 - 1899 (U.S.,
1986)(citations omitled)(numbering added).

" E.g., AS 46.03,070 - 110,

133U.8.C. § 1251(b).
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Congress expressly reserved the authority of states to adopt standards more stringent than federal law by
providing that nothing in the Clean Water Act would preclude the right of any state or political subdivision
or interstale agency to adopt or enlorce:

(A) any standard or limitation respecting discharges of poliutants, or

(B) any rcquircment respecting control or abatcment of pollution;
excepl that if an cffluent limilation, or other limitation, effluent standard,
prohibition, pretrcatment standard, or standard of performance is in effect
under this chapter, such Stale or political subdivision or interstate agency
may not adopt any clfluent limitation, or other limitation, cffluent standard,
prohibilion, pretreatment standard, or standard of performance which is less
stringent than the effluent limilation, or other limilation, efflucnt standard,
prohibition, pretreatment standard, or standard of performance under this
chapter; or (2) be construed as impairing or in any manner affecting any
right or jurisdiction of lhe States, with respect to the watcrs (including
boundary waters) of such States,’

The Cloan Water Act’s definition of “effluent limitation™ is *any restriction established by a Statc or the
Administrator on quantities, ratcs, and concentrations of chemical, physical, biological and other
conslituents which are discharged (rom point sources into navigable waters, thc watcrs of the contiguous
zone, ot the ocean, including schedules of comphiance.”””

The Clean Watcer Act requires federal agencies to cooperate with state and local agencies.”
Additionally, courls in othcr jurisdictions have rccognized the states’ authority to establish more

stringent measures to protect water quality than exist under federal law.”” CAP has not cited any case in

which a court held that the Clean Water Act preemipts a state’s ability to adopt more stringent mcasurcs

33 US.C. § 1370.

733 U.S.C § 1362(11).

™33U.8.C. § 1313,

75 1.8, Steele Corp. v. Train, 556 F.2d 822, 829 n.5 (7" Cir. 1977); SED, Ine. v. City of Dayton, 519
F.Supp. 979, 991 (S.1D. Ohio 1981); Pennsylvania Coal Mining Assoc. v. Watt, 462 F.Supp. 741, 747
(D.C. Pa. 1983)
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for waters within the stale’s boundarics. ‘T'he interstatc water pollution casc cited by the plaintifTs is
inapplicable, because it dealt with whether a slate with more stringent standards counld impose those
standards on a source in a neighboring state with lower standards that was discharging into a river
flowing into the state with higher standards.”® When the conflict is between states, federal law preempls
the law of the state with higher standards.” However, there is no interstate conflict in this case. The
court concludes that there is no controlling authority that clearly indicates that 07WTR3 would be
preempted by the Federal Clean Water Act.
2, Federal Mining Act
The Federal Mining Act provides for (he free and open cxploration of public lands for valuable
mincral deposits and declarcs a policy of fostering and c¢ncouraging private development of mineral
resources.”® A state law that banned mining enlirely would be an obstacle to the accomplishment of the
purpescs and objectives of the Federal Mining Act.” However, 07WTR3 docs not ban mining; it merely
regulates the usc of watcr by a large-scale mine for discharging waste materials.
3. ANCSA
The main purposc behind Congress® grant of land 1o Native Corporations under ANCSA was to
encourage economic dovelopment.** The plaintiffs contend that 07WTR3 would render Native corporation
land worlhless. However, 07WTR3 only regulates mining through water quality standards. In addition, it

is not at all clear that the land would become worthless. Mines smaller than 640 acres as well as non-

™6 See International Paper Co. v. Oulette, 479 U.S. 481, 498-99, 107 S.Ct, 805, 814-15, 93 L.I3d.2d 883
(1987).

gl

™ South Dakota MiningAss'n, 155 F.3d at 1010,

™ Id.a1 1011,

" Koniag, Ine. v. Koncor Forest Resource, 39 F.3d 991, 996 (9th Cir, 1994).
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metallic mincs can operatc on corporation land. Non-mining development can take place. 1t is not clear
that the purposes of the land grant under ANCSA would preempt state regulation of large-scale metallic
mincral mining pursuant to 07WTR3 if the initiative passes.
4. Controlling Authorily Leaves Room for Argument About Preemption of 07WTR3
Absent conirolling authorily that leaves no room for argument about the initiative’s preemption by
federal law, the court should not decide the issue until and unless the initiative is enacted by the voters.”!
The Stale contends that the preemption question should be deferred until afler the people have voted. The
court agrees. Precmption under the Supremacy Clause, like other underlying constitutional issues involving
the substance of the initialive, should not be considered pre-clection unless there is clear controlling
aulhority that the measure is unconstitational.
Tnitiative 07W'TR3 is not clearly precmpted by the Clean Water Act, federal mining law or ANCSA.
Thereflore, it is inappropriate (or this court to decide preemption issues before the election.
H. Takings Issue
A (aking is not clearly unconstitutional unless there is no just compensation. In Anchorage Citizens
Sfor Taxi Reform, the Alaska Supreme Court stated:
We therefore do not decide here whether taxicab permils are private
property Lhe taking of which requires just compensation, nor do we decide
whether the initiative would result in any such taking. Our limited review is
consistent with the principle that an iniliative may be reviewed before going

io the voters only to “ensurc compliance with the ‘particular constitutional
and statutory provisions regarding initiatives,”™*?

8! Alaska Action Center, 84 P.3d at 992; Brooks, 971 P.2d at 1027.
82 Anchorage Citizens Jor Taxi Reform, 151 P.3d al 421 n 2, quoring Trust the People, 113 P.3d at 626.
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This court may not rcject an initiative on constitutional grounds unless “controlling authority’ lcaves

no room for argument about its unconstitutionality.”*

As discussed above, 07WTR3 is a regulatory
measure that prohibits LEMMs from discharging effluent that would adversely aflect humans or salmon.
07WTR3 does not statc that all discharges will be prohibited. There is no clear authority that the
rcgulations resulting from 07WTR3 wonld constitute a taking of land containing large mincral deposits or
rights to mining claims on state land, Sincc it is not clear that 07WTR3 would result in a taking, this court
also cannot find that the State will be required to pay just compensation if 07WTR3 is enacted by voters.

I. Ballot and Pctition Summarics and Statements of Costs

Courts apply a deferential standard of review in challenges to the lieutenant governor’s summary of
an initiative.¥"  *Ihc burden is upon thosc altacking the summary to demonstrate that it is biased or
misleading.”®

Alter an initiative application is ccttified, AS 15.45.090 requirces the licutenant governar to proparc
petilions containing a copy of the proposed bill if it is 500 words or less or “an impartial summary of the
subjoct matter of the bill.”% The licutenant governor also must include in the petition “an ostimate of the
cost 1o the state of implementing the proposed law.”"” I( the circulated pelitions are proporly filed, AS
15.45.180 requircs the licutenant governor to prepare a ballot title and proposition:

The ballot title shall, in not more than 25 words, indicate the general subjcct

of the proposition. The proposition shall give a true and impartial summary
of the proposed law. The total number of words used in the summary may

8 Aluska Action Center, 84 P,3d at 992.

8 Alaskans for Efficient Gavernment v. State, 52 P.3d 732, 735 (Alaska 2002), quoting Burgess v.
Alaska Lieutenant Governor Terry Miller, 654 P.2d 273, 276 (Alaska 1982),

% Burgess, 654 P.2d at 276; Alaskans for Efficient Government, 52 P.3d at 735.

% AS 15.45.000(a)(1)-(2).

¥ AS 15.45.090(a)(4).

Council of Alaska Producers et al v. Parnell et al
4FA 07-2692 C1

Memorandum Decision and Order

Page 32 of 39



FEB-28-2008 FRI 06:45 AM SUPERIOR COURT FAX NO. 819072646262 P. 34

not excced the product of the number of sections in the proposed law

multiplied by 50. In this subsection, “scction” means a provision of the

proposed law that is dislinct from other provisions in purpose or subject

matter,®®
Alaska Statute 15.45.180 also requires the lieutenant governor, with the assislance of the attorney gencral to
preparc a “truc and impartial” ballot summary for initiatives.*® In practice, the ligutenant governor uses the
same summary for both the petition and the ballot,

The basic purposc of the ballot summary is to cnable voters to reach informed and intelligent
decisions on how 1o cast their vote on the initiative question.’® The summary should be free from
misleading statements and provide a fair, neutral explanation of the proposal’s contents®’ “The summary
may not be an argument for or against the measure, nor can it be likely to create prejudice for or against the
micasure.”” A ballot summary must be accurate and impartial, but it will not be invalidated simply because
the courl may believe a belter summary could be written.”

1. Summary and Cosl Statement for 07TWATR
After Judge Torrisi cerlified Initiative 07TWATR, the lieutenant govermor prepared the following

summary:

BILL PROVIDING FOR PROHIBITIONS ON CERTAIN ACTIVITIES
BY LARGE METALLIC MINERAL MINING OPERATIONS

8 AS 15.45.180(a) (emphasis added).
zg Alaskans for Efficient Government, 52 P.3d at 733.

% Jd. at 735.
' 1d. a1 735; Faipeas v. Municipality of Anchorage, 860 P.2d 1214, 1218 (Alaska 1993); Burgess, 654
P.2d at 275.
2 Faipeas, 890 P.2d at 1218, quoting Burgess, 654 P.2d at 275 (quoting with approval from /n re
Second Initiated Constitutional Amendment Respecting the Rights of the Public to Uninterrupted Service
by Public Employees of 1980, 613 P.2d 867, 869 (Colo. 1980)). See also Alaskans for Efficient
Government, 52 P.3d at 735.
* Alaskans for Efficient Gavernment, 52 P,3d at 735,

Council of Alaska Producers et al v, Parnell et al
4FA 07-2692 CI

Memorandum Decision and Qrder

Page 33 of 39



FEB-29-2008 FRI 06:45 AM SUPERIOR COURT FAX NO. 919072648262 P. 35

This bill imposes five prohibitions on new large scale metallic mineral
mining operations in Alaska. The bill bars such a mining opcration from
releasing any amount of toxic pollutant into water that is used for drinking
water or by salmon. The bill bars such a8 mining operation from storing
mining wastcs and tailings that could release sulfuric acid, dissolved metals
or chemicals. Finally, the bill bars such a mining operation from storing
mining wastcs and (ailings within 1000 feet of any river, stream, lake, or
tributary that is used fot drinking water or by salmon. The bill defines a
large scale metallic mincral mining operation to mean a melallic mineral
mining opcration thal is in excess of 640 acres in size. The bill defincs toxic
pollutants to include substances that will cause death and disease in humans
and [ish, and includes a list of substances identified as toxic pollutants under
federal law.

Should this initiative become Jaw?’*

With the aid of the Department of Natural Resources, the lieutenant governor prepared the following cost
statement for implementation of 07WATR:
Estimate of Cost to State for Implementation: As required by AS
15.45.090(a)(4) the Alaska Department of Natural Resources has prepared

the following stalement of costs to the Staic of implementing (he law
proposcd in the Initiative 07WATR.

Stutement of Costs and Revenues for Initiative 07WATR—Preparcd by
{he Alaska Dcpartments of Revenue and Natural Resources

Cosls

By prohibiling any discharge of certain pollutants, cven if those discharges
meet or exceed existing state and federal water quality standards, this
initiative would effectively prohibit most, if not all new large scale mining
activity.

The Department (DNR) does not foresee any new costs from the initiative,
as DNR would be in the position of denying most applications for hard rock
mining developments greater than 640 acres. The Division of Project
Management and Perimitting, large mine permitting tcam would require less

% CAP Min. Sum, J., Exh. 6 (summary of 07WATR).
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fiscal support as there will be no large mines; however, these positions arc
funded in part by permit fees, which would also be reduced.

Revenucs

The impacts of this initiative on State revenues arc difficult to estimate.
There would be a significant long term impact to state revenues in loss ol
royalty revenue rom State lands and loss of mining tax revenues from state
and private lands. DNR would also expect to see a decline in mining claims
and related revenues.

Future Statc mining revenucs, and the associated impact of this inilialive,
depend on a number of factors, including fulure metals prices, costs of
production, and the development of new mines, An analysis of potential
Statc rcvenues from onc large mine that would be prohibited by this
initiative indicates that potential revenues of up to §5 billion over the life of
the mine (40 years) could be climinated by (he initiative.

When other statewide mining devclopments are considered, the potential loss
of State revenucs resulting from the initiative could total up to $10 billion or
more over the next 30-40 years.”

P

36

Plaintiffs arguc that the summary is defective because it fails to inform petition signers that

07WATR would end large scale metallic mineral mining in Alaska.” Ilowever, the first paragraph of the

cost statement includes an explicit statement to this effect; “By prohibiting any discharge of certain

pollutants, even if those discharges meet or exceed cxisting slate and federal water quality standards, this

initiative would effectively prohibit most, if not all new large scale mining activity. "7 Since both the

summary and cost statement appear on the petition, this does not demonstratc bias. The summary is a fair,

neutral explanation of the contents of 07WATR, while the cost statement summarizes the expected decline

in mining and the loss of mining revenues for the state.

%5 CAP Mitn, Sum. J., Exh. 6 (0O7WATR Statement of Costs) (cmphasis added).
% CAP Mtn. Sum. J. at 45.
7 CAP Mtn. Sum. J., Exh, 6 (07WATR Statement of Cosls) (emphasis addced).
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The plaintiffs also contend that the possible cost of potential claims of takings should be included in
{he cost statement. This argument must be rejected. Since a potential taking claim as a consequence of an
initiative is not approprate for pre-election consideration, there is no merit in the argument that potential
takings claims should be included in the cost statement for the initiative.”

'The court concludes that if 07WATR proceeds, the summary and cost statement are fair and

" . vy
impartial statements.

2. Summary and Cost Statement for 07WTR3.

For the 07WTRS3 initiative, the licutenant govemnor prepared the following summary:

The plaintiffs contend that the summary is defective because it docs not statc that the initiative

would cnd large-scale metallic mineral mining. However, 07WTR3 does not ban large-scale metallic

BILL PROVIDING FOR REGULATION OF WATER QUALITY

This bill imposes two water quality standards on new large scalc metallic
mincral mining operations in Alaska. The first standard does not allow such
mining operation to release into water a toxic pollutant that will adversely
affect human health or the life cycle of salmon. The second standard docs
not allow such a mining opcration to store mining wastes and tailings that
could release sulfuric acid, other acids, dissolved metals or other toxic
pollutants that could adversely affect waler that is used by humans or by
salmon. The bill defines a large scale metallic mineral mining operation to
mcan a metallic mineral mining operation that is in excess ol 640 acres in
size. The bill defines toxic pollutants to include substances that will cause
decath and diseasc in humans and fish, and includes a list of substanccs
identified as toxic pollutants under federal law.

Should this initiative become faw?'%

% See Anchorage Citizens for Taxi Reform, 151 P.3d at 421,
» See Burgess, 654 P.2d at 275.

1% CAP Mtn. Sum, J., Exh. 9 (summary of 07WTR3) (emphasis added),
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mincral mining as long as a mine can opcrate without adversely affecting human drinking water or the

salmon life cycle.

The State’s use of the term “adversely” in the summary for 07WTR3 is reasonablc. Use of
“adversely” in the summary reflects use of that term in the stated purposc in the initiative itscll, When
07WTR3 is read as a whole, the term “adversely” is appropriate for the summary. Furthermore, the
Sponsors® lack of objection 1o the licutenant governor’s summary, combined with their circulation of
pelitions containing it, “indicates their acquiescence to its interpretation of the measure.”'®" Use of the term
“adversely” to qualify provisions relating to the cffect on the health of humans and salmon reflects the
proper meaning of the provisions in 07WTR3.'%

The ballot and petition summary for 07WTR3 is a fair, true, neutral, and impartial cxplanation of
{he main features of the initiative’s contents,'®”

With the aid of the Department of Natural Resources, the leutenant governor prepared the

following cost statement for implemenlation of 07WTR3:

Estimate of Cost to the State for Implementation: As required by AS
15.45.090(a)(4) the Alaska Depariment of Naiural Resources has prepared
the following statement of costs to the Statc of implementing the law
proposcd in the Initiative 07WTR3.

Statement of Costs and Revenues for initiative 07WTR3 Prepared by
the Alaska Department of Natural Resources

This initiative appcars to propose language that docs not differ significantly
from exisling water quality standards. Therelore, the department does not
foresee any significant impact on the department or on activities on state-

U Medlpine v. University of Alaska, 762 P.2d 81, 90 (Alaska 1988).

192 All parties have requested a declaratory judgment that insertion of the term “adversely” is the correct
interpretation of O7WTR3.

' Sce Alaskans for Efficicnt Governmens, 52 P.3d at 735
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owned land, As a result, there will not be si%niﬁcant fiscal impact—cither
revenues or costs. -as a result of this initiative.'*

The plaintiffs argue that the cost statement for 07WTR3 is dofective because (1) it docs not account
for allcged takings claims against the State if tho initiative passes and (2) it does not include the alleged loss
in tax revenue if 07WIR3 is interpreted to be as restrictive as 07WATR. Neither argument has merit.
First, as discussed above, the takings issue is not appropriate for the court to decide before the election, and

105 Qecond, the plaintiffs arguc that the cosl statement for

thereforc, the potential cost is not appropriate.
07WTR3 should be the same as the one for 07WATR, because the plaintiffs contend that both initiatives
would ban large-scale metallic mineral mining. This argument arises from their assertion that the term
“adversely” should not have been used in the summary. However, since the court has found that
“adversely” is appropriatc in the summary, then the plaintiffs’ argument for a cost statcment like the one for
07WATR must be rejected.

If the initiative passes, new regulations probably will be promulgated to implement it. For many
pollutants, the regulations may be little diffcrent than current water quality standards. This suggests that the
state would incur foew additional cosls to implement the program and mining companies would be able o
obtain the necessary permits to operate.

The court concludes that the cost statement for 07WTR3 is impartial and accuraic to cnable voters

to mmakce an informed decision.

Conclusion and Order

104 CAP Mtn. Sum. J., Exh. 9 (07WTR3 Stateraent of Costs),
195 See Anchorage Citizens for Tuxi Reform, 151 P.3d at 421.
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This court concludes that the lieutenant governor’s decision was correct for both 07WATR and
07WTR3. Licutenant Governor Pamcll was corrcct in refusing (o certify 07WATR because it is an
appropriation, The lieulenant govemor’s certification of 07WTR3 as a regulatory measure was correct.
The court concludes that 07WATR constitutes an appropriation, but 07WTR3 is not an appropriation, but
merely regulalory. The State’s summary of 07WTR3 using the term “adversely,” as in adversely affect
human health and the salmon life cycle, is appropriate to convey the obvious intent of the initiative. This
court’s decision makes it unnecessary to address parties’ other arguments.'%

Wilh respect to 07WATR, the plaintiffs’ motions for summary judgment and the State’s cross-
motion regarding 07WATR wre GRANTED. The Sponsors’ cross-motion regarding 07WATR is DENIED.

With respect to 07W'TR3, (he plaintiffs’ motions for summary judgment arc DENIED, and the
State’s and Sponsors’ cross-motions regarding 07WTR3 arc GRANTED.

IT IS SO ORDERED.

A
Dated this __é‘?ﬁ_ day of February, 2008, at Fairbanks, Alaska.

bl sk

Douglasl.. Blankenship %
Supetior Court Judge

"% Additionally, the plaintiffs’ argument that 07WTR3 would change the constitution has no merit.
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