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INTRODUCTION 

It is a great priv ilege f or me to be invited to talk to you this ev ening. 

In 1862 the beam of a pumping engine at Hartley Colliery in Northumberland broke and blocked the only mineshaft and 
means of ventilation. 204 miners suffocated underground. Two y ears later new mining legislation required that every 
seam in a mine should have at least two shafts or outlets. 

In 1974 a badly designed modification to a process plant at Flixborough failed, releasing several tonnes of cyclohexane 
at high pressure and temperature. The ensuing explosion killed a large number of people and caused extensive damage. 
Two y ears later a major environmental disaster followed the escape of highly toxic substances from a pesticide process 
at Sev eso in Italy. One of the legislativ e results of these disasters was the enactment of the Control of  Industrial Major 
Accident Hazards (CIMAH) Regulations 1984, which imposed on manufacturers using certain dangerous substances the 
obligation to prepare a safety case, which was to be submitted to the Health and Safety Executiv e (HSE), demonstrating 
that the major hazard potentials of the activity had been identif ied and adequate controls provided. 

These two outcomes were very different. The first imposed a single, specif ic and univ ersal duty to install a means of 
escape and v entilation. The second was specific only as to the requirement for a safety case. Otherwise it was directed 
to a general safety objective. The f irst outcome was ordained as an essential of every mine. The second ref lected the 
recognition that major accidents are often the result of the coincidence of a number of factors realising their hazard 
potential. History is unlikely to repeat itself exactly, so the lesson of those accidents was the need to forestall harmf ul 
ev ents by the systematic identification and control of those potentials. 

The difference between those two outcomes illustrates the development of saf ety legislation as new approaches hav e 
taken their place beside the old. In this lecture I will be looking at some ways in which saf ety legislation has developed 
since the report of the Robens Committee in 1972. Safety legislation – by which I mean legislation for health and safety 
at work - covers a huge f ield so of necessity I hav e had to be selective. My  two immediate predecessors in these 
lectures. Dr. Anthony Barrell CBE FEng and Dr. Chris Fay, were to some extent speaking from a departmental or 
corporate angle. My v iewpoint is entirely personal. I approach my subject against the background of my experience in 
the prof ession of the law and my continuing interest in this field. Many  of you will have other insights. 

LEGISLATIVE METHODS 

One of  the fundamental questions which arises in the dev elopment of a saf ety regime is - How f ar should safety be 
regulated by legislation? Putting the matter the other way  round, how far should those who conduct undertakings be free 
to manage safety for themselv es? Society does not demand the total elimination of risk, so where is the line to be 
drawn? These are questions of policy for the regulator and, if necessary, the legislators to resolv e as the regime 
dev elops. There has to be a reconciliation between the role those who create risks. The benefits of state interv ention in 
any matter of safety have to be weighed against the costs which it imposes. The pressures exerted by the public and 
v arious interestshave to be taken into account without being allowed to dictate. All this assumes that there is room for 
choice. European directives on the other hand do not leave much room f or manoeuvre. 

In this lecture I am going to be more concerned with means than with policy. In the f raming of saf ety legislation, as it has 
dev eloped in this country, there is a range of possible methods. Whatever method is used has important implications for 
the regulator and the regulated. 

At one extreme, as it were, we have legislation which provides that an activ ity is to be lawf ul only if a condition is and 
continues to be satisf ied. An obv ious example is licensing. In this country there are f ew instances of this form of control 
but one is provided by the Nuclear Installations Act 1965 and another by the Asbestos (Licensing) Regulations 1983. The 
underly ing justif ication f or this form of control is that the hazard, or at any rate the perceived hazard, inv olved in the 
activ ity is so great that nothing else will do. Howev er, this puts a heavy responsibility on the licensing body which 
requires to make a heavy investment in expertise and in other way s. The threat of the removal of a licence provides the 
licensing body with a strong sanction, yet by itself it is a somewhat blunt instrument. You may recall that the report in 
1967 into the sinking of the drilling rig Sea Gem due to structural failure pointed out that the only sanction which was 
then av ailable f or ensuring the proper operation of saf ety procedures was the rev ocation of the licence 1. There were no 
penal sanctions which could be inv oked. This report led to the Offshore Installations (Mineral Workings) Act 1971 and the 



f irst framework for the regulation of saf ety offshore. A rather different approach is being worked out under the recent 
Activ ity Centres (Young Persons' Safety) Act 1995 which prov ides for the licensing of the prov iders of adventure 
activ ities. Some degree of risk is unavoidable if such activ ities are to accomplish their essential purpose. The Health and 
Saf ety Commission (HSC) has invited comment on its proposals f or deciding which activities should attract the 
requirement for licensing. It is in other words a form of risk appraisal for that particular purpose. 

A diff erent ty pe of condition is that the operator should hav e to demonstrate that the significant risks have been identified 
and are being properly managed. The model f or this ty pe of control is, of course, prov ided by the safety case under reg. 
7 of  the CIMAH Regulations. This is part of what the Advisory Committee on Major Hazards ref erred to as "supervised 
self -regulation" in their Second Report in 1979 2. They took the view that strongly interv entionist licensing schemes had 
in-built drawbacks. They  tended to transfer responsibility away  from the operator and to discourage innov ation and 
dev elopment. Under the CIMAH system the regulator does not f ormally approv e or accept the case but may demand 
improv ement until the point is reached where it is satisf ied with the information which has been provided. 

In other cases the condition is that the regulator should hav e f ormally accepted the safety case bef ore the relev ant 
activ ity can lawf ully be carried out. This is required by regs. 4-6 of the Offshore Installations (Saf ety Case) Regulations 
1992, f ollowing on the recommendation which I made to this effect in view of the particular hazards which exist offshore3. 
It may be noted that under this regime the operator or owner who has prepared a saf ety case is liable to be prosecuted if 
the procedure and arrangements described in it are not f ollowed. Thus the rules which the operator or owner has worked 
out f or himself become rules by which the conduct of the undertaking is judged - in other words, self-regulation f enced 
with criminal sanctions. There are similar prov isions under the Railway s (Saf ety Case) Regulations 1994. 

The ty pe of control which I have been considering so far is very much the exception. In the v ast majority of cases the 
needs of the safety regime are seen as being met by the imposition of duties - and in some instances prohibitions - on 
those who conduct undertakings. Here again the question is - How much of a burden should be imposed on operators? 
When it comes to f raming individual duties there are two main questions. How stringent should they be? And how 
prescriptive? 

Strict duties have, of course, to be complied with in all circumstances. In some instances it will be comparativ ely 
straightforward to ensure compliance. In other cases it may be extremely onerous. A modern example is the requirement 
f or the incorporation and location of emergency shutdown valv es for offshore platf orms which was introduced after the 
Piper Alpha disaster4. Employ ers may be made responsible not merely for doing something but also for ensuring that a 
state of affairs is maintained. You can find an old example in sec. 22(1) of the Factories Act 1937 which prov ided that 
ev ery hoist was to be "properly maintained". In Millar v Galashiels Gas Co (1949)5 the House of Lords held that the mere 
proof of the f ailure of a hoist established a breach - ev en though it was impossible to anticipate that f ailure would occur 
or to explain it afterwards and even if all reasonable steps had been taken to provide a suitable hoist and maintain it 
properly. Whatever be the context in which a strict duty is laid down it reflects an underlying assessment as to what is 
imperativ e regardless of the risks or costs involv ed. 

I might add that what at f irst sight is an all-embracing duty may turn out to be rather less than that - after it has been 
interpreted by the courts. Sec. 14(1) of the Factories Act 1961 required that "every dangerous part of any machinery " 
was to be securely f enced. When was there a "dangerous part"? A number of decisions pared down the possible scope 
of this expression; and the word "dangerous" was construed as limited to what it was reasonable to f oresee as 
dangerous6. 

What would otherwise be a strict duty may be qualified by the addition of a v ariety of expressions, the most f amiliar being 
"so f ar as is reasonably practicable". I will return in due course to the significance of that expression, but for the moment 
it may  be noted that where there is a duty to ensure that something is made and kept safe "so far as is reasonably 
practicable" the word "safe" has been treated as not dependent on what was reasonably f oreseeable. The v ery existence 
of that expression indicates that the word "safe" is to be looked at objectively 7. In this instance the duty-holder has to 
exercise his judgment as to what is reasonably practicable; and if he is prosecuted f or a breach he will be able to def end 
himself by seeking to establish that strict performance was bey ond what was reasonably practicable. Thus it was held by 
the House of Lords in the reparation case of Nimnio v Alexander Cowan &• Sons (1967)8 that when a pursuer prov ed 
that a place of work was not "safe" under sec. 29(1) of the Factories Act 1961 the onus passed to the employers to prov e 
that they had done all that was reasonably practicable to make it saf e. The same approach applies to the case of 
prosecutions eg. under sec. 2 of the Health and Safety at Work Act 19749. 

So f ar I have been dealing with stringency. I now turn to prescription. There is a tendency f or people to talk about 
prescription in saf ety legislation as if it were an option. Every requirement of legislation is by its nature prescriptiv e. I am 



concerned with the spelling out in detail of what is to be done. When one talks of detail it is important to distinguish 
between the ty pe of detail which specifies the steps which an employer should take in order to identify hazards, assess 
risks or select preventive measures. As we will see a number of such requirements hav e been made over the last two 
decades. These are sometimes ref erred to as being "prescriptiv e in process". They should be distinguished from the type 
of prescription which actually spells out the safety measures and precautions to be taken, sometimes referred to as 
"prescriptive in outcome". It is with the latter that I am particularly concerned. 

Here is a critical choice f or any one who is considering how saf ety legislation should be f ramed. The more specif ic the 
language the easier it is for those who are affected by it to know what is expected of them. The task of detecting, and 
taking proceedings f or, non- compliance becomes more straightforward and less at risk of being inconsistent. In any 
ev ent solid, consistent rules satisfy law-makers' longing for certainty. 

The other side of the coin is that the more specific the language the greater the risk of it being over-rigid, obsolescent, 
unduly complex, let alone unable to cov er ev ery contingency. More fundamentally, over- prescription may detract f rom 
the responsibility which should be exercised by the duty -holder. 

It was considerations such as these which led me to recommend in the f ield of offshore safety what while there would be 
a continuing need for some regulations which prescribed detailed measures, the principal regulations should take the 
f orm of requiring that stated objectives are met10. Thus Reg. 4(1) of the Offshore Installations (Prevention of Fire, 
Explosion and Emergency Response) Regulations 1995 provides: "The duty holder shall take appropriate measures with 
a v iew to (a) protecting persons on the installation from f ire and explosion; and (b) securing effectiv e emergency 
response". 

That last point highlights that it is not a matter of all or none of the regulations being prescriptive as to detailed saf ety 
measures. According to subject matter the regulator has to decide on the correct "mix" to put forward; and this depends 
on whether the v iew is taken that it is imperative that the safety objective be achieved only in one particular way . 

I now turn to consider a number of aspects of saf ety legislation in order to see how matters hav e dev eloped since the 
time when the Robens Committee reported in 197211. The extent to which legislation should be stringent or should 
prescribe is a recurring theme. 

THE STRUCTURE AND COMPONENT PARTS OF THE LEGISLATION 

Robens found that the existing legislation - 30 Acts and 500 sets of regulations - was def ective in that there was too 
much law, it was over-elaborate and it was preoccupied with the physical circumstances in which work was done as 
opposed to the workf orce and the systems of work. 

There was nothing new in complaints about the state of saf ety legislation. The introduction to the f irst edition of 
Redgrav e's Factories Act published in 1878 - the y ear in which the f irst consolidation Act was passed - ref erred to a 
Roy al Commission which had been appointed three y ears before in order to deal with 

"a perf ect chaos of regulations - all good in themselv es when enacted - all hav ing a direct purpose, which most of the 
trades have outliv ed, and which required constant care and consideration to prev ent an application of them which 
would hav e imperiled that impartiality and that unif ormity of administration which are absolutely essential to secure 
harmonious and cheerful co-operation". 

Robens recommended a new structure. At the top, as it were, would be a clear statement in an enabling Act of the basic 
principles of saf ety responsibility. Regulations made under the Act would wherev er practicable be confined to statements 
of broad requirements in terms of the objectiv es to be achieved. They  would be in three main groups – the f irst dealing 
with general matters applicable to most forms of employment, such as general environmental standards and notification 
of accidents; the second dealing with particular types of hazard; and the third dealing with particular industries where it 
might be convenient and helpful to group all the relevant statutory prov isions together into comprehensiv e and self -
contained industry-regulations. Robens saw the answer to many of the def ects of the existing law as lying in a switch 
towards greater reliance on standards and codes of non-statutory origin. No regulation should be made bef ore detailed 
consideration had been giv en as to whether or not the objects might adequately be met by a non-statutory code of 
practice or standard. In this way  regulations would often be dispensed with. The regulations should in any event be made 
simpler and consultation less cumbersome. Industry should be encouraged to deal with more of its own problems12. 

The Health and Saf ety at Work Act 1974 was remarkable in a number of respects. Previous safety legislation had 
proceeded in a piecemeal fashion with no general view of the subject. As Sidney Webb pointed out in 1910: "Each 
successive statute aimed at remedying a single ascertained ev il"13. Under the 1974 Act there was f or the f irst time an 



attempt to unify safety legislation by prov isions which were not conf ined to a particular type of workplace or work but 
applied in general, so bringing many thousands of workers within the protection of the law. That protection, it may be 
noted, involv ed that a breach could be committed not merely during the time when they were working but also prior to 
their coming to work14. 

To this end the general duties laid down by the Act, including sec. 2 with which I am mainly concerned at the moment, 
were modelled on duties under the common law, subject to the qualif ication that they were imposed in respect of the 
whole workf orce; and that their breach was to give rise to prosecution as opposed to civ il liability. These duties were 
clearly  aimed at bringing home responsibility for accident prevention. They were all qualified by the words "so f ar as is 
reasonably  practicable". 

It may be noted that sec. 2 which started off with the general duty of ev ery employ er "to ensure, so far as is reasonably 
practicable, the health, safety and welf are at work of all his employ ees" went well bey ond the scope of merely physical 
conditions. The employ er' s duty included a saf e system of work and the prov ision of information, training and 
superv ision. The decision in R v Swan Hunter Shipbuilders (1981)15 showed that the general duty could inv olve the 
employ er in hav ing to giv e inf ormation or instruction to the employees of someone else. Sec. 2(3) imposed a duty on 
ev ery employ er to prepare and rev ise a written statement of his safety policy and bring it to the notice of all his 
employ ees. 

The 1974 Act was not merely wide ranging in the way  in which it imposed duties on employers towards those who were 
employ ed by them. It also, in terms of sec. 3, imposed a duty on ev ery employ er "to conduct his undertaking in such a 
way  as to ensure, so f ar as is reasonably practicable, that persons not in his employment who may be affected thereby 
are not thereby exposed to risks to their health and safety", so extending protection to the employ ees of others and to the 
general public. This reflected the conclusion of the Robens Committee16. Sec. 3 is less explicit than sec. 2 as to what 
may  be required. Howev er the Swan Hunter case, to which I hav e already ref erred, showed that it also extends to the 
prov ision of information and instruction. 

A number of recent decisions serve to emphasise that sec. 3, like sec. 2, sets out a strict requirement, subject only to 
the question of what is reasonably practicable. In R v Board of Trustees of the Science Museum (1993)17  it was held 
that the word "risk" in sec. 3 convey ed the idea of the possibility of danger, which was satisf ied in that case by proof of 
the possibility that the bacterium causing legionnaire's disease might emerge f rom the museum's cooling tower. The 
court observ ed that it faced with equanimity the prospect that all cooling towers in urban areas were caught by sec. 3, 
subject to the def ence of reasonable practicability. More recent decisions have shown also that the duty under sec. 3 
cannot be av oided either by delegating it to an independent contractor or by showing, in the case of a corporate body, 
that its "directing mind" or senior management were not inv olv ed in the breach18. These decisions show how readily the 
burden of  proof may shift to the accused. 

As regards new regulations a power was conferred by sec. 15 of the 1974 Act to make them f or a range of purposes 
including those set out in a schedule to the Act. The regulations were ev idently not intended to add to the scope of the 
general duties. They might on the other hand impose duties which were more strict than those general duties. 

In the y ears which f ollowed the HSC made steady, though sometimes protracted, progress in introducing new 
regulations which dealt with particular types of hazard "across the board", so reflecting the comprehensiv e coverage 
intended by Robens and the Act. Examples were the Control of Lead at Work Regulations 1980 and the Control of 
Substances Hazardous to Health Regulations 1988. 

The disastrous events at Flixborough and Seveso showed that the concern which Robens had expressed f or the 
protection of the public was not misplaced. The CIMAH Regulations made provision not merely for the protection of 
workers in industries where there was major hazard but also f or the preparation of off-site emergency plans and the 
prov ision of information to outsiders. 

The f irst set of regulations which were designed to implement EC requirements were made in 1978. Since that time there 
has, of course, been a major shift as the influence of the EC on health and safety legislation has continued to grow, 
particularly since the Single European Act which came into f orce in 1987 and made health and saf ety directiv es subject 
to qualif ied majority v oting. At least 80% of the implementing legislation relates to the period since it came into force. 
Whereas much of the earlier EC- based regulations were detailed technical prov isions of limited impact, the later 
regulations, and in particular "the six pack", dealt with substantiv e and wide-ranging provisions applying to all types of 
workplace; and inv olved major alterations to existing legislation along with the introduction of nov el duties. 

In this period the HSC found itself involv ed in what its then Chairman Sir John Cullen referred to in its annual report f or 



1988/89 as "simultaneous and somewhat headlong negotiations on a v ery large number of directiv es and programmes". 
In this process of negotiation the HSC sought to commend the UK legislativ e model as a starting point for drafting. As 
regards implementation of the directives its strategy was to avoid disrupting the basic legal f ramework established by the 
1974 Act and minimise change to the most recent regulations; and to propose regulations which met directiv es but which 
generally did not go bey ond them 19. 

If  we look at the state of legislation today we can see that the general duties in the 1974 Act surv ive although there has 
been some blurring of the distinction between the Act and the regulations which Robens had in mind. It may be said that 
the Management of Health and Saf ety at Work Regulations 1992, in particular their provisions for the carry ing out and 
use of risk assessment, elaborate on the general duties stated in the Act. That may be no bad thing as there was some 
f orce in the criticism that there was little guidance given as to how sec. 2 of the Act was to be implemented. 

The HSC had also been charged with the task of replacing the older health and safety legislation with the new style. It 
had made substantial progress despite being given various additional responsibilities and hav ing to grapple with the 
demands made by the European directiv es. Howev er, there were still, as at May 1994, 28 Acts and 367 sets of 
regulations, according to the Main Report in its Review of Health and Saf ety Regulation. The report accepted that "health 
and saf ety law is still too voluminous, complicated and f ragmented. This inhibits compliance by employ ers, particularly 
small firms". The f ragmentation and complexity of some of the legislation was "the result of 100 y ears of development, in 
which prescriptiv e regulations applying to specific industrial processes hav e giv en way  progressively to more modern 
legislation of wider application, which has in turn been ov erlaid by EC requirements" 20- More recently the HSC has 
inv ited discussion of ideas f or reducing complexity by rationalising common requirements in regulations, such as those 
relating to risk assessment and the provision of inf ormation, instruction and training. 

The f inal tier in the saf ety regime under the 1974 Act, which was to prov ide subordinate detail was to consist of 
approved codes of practice (ACOPs) and guidance. The ACOPs have a limited legal effect to the extent that in the 
case of criminal proceedings proof of non-compliance with the relev ant ACOP provides a presumption of guilt. It is then 
f or the  accused to satisfy the court that compliance was obtained in some other way . 

As regards the approv ed codes of practice it may be noted that despite what Robens had env isaged they hav e been 
produced almost entirely by the HSC. The procedure for consultation in regard to those codes became similar to the 
consultation in regard to regulations; with the danger that, as a trade union official once put it, "all the rules rise up a tier". 
It is also noticeable that when it came to implementation of Article 6.2 of the Framework Directiv e which dealt with the 
principles of risk prev ention the HSC chose to do this not in the Management Regulations but in para. 27 of the ACOP. In 
its main Report21 the HSC stated that conf usion had arisen because mandatory material had been included in codes of 
practice; and in its recent consultative document on the role and status of such codes it restated its aim to return to a 
situation where if such codes are used they giv e practical guidance on specific hazards or to key sectors of industry on 
the implementation of the legislation, especially legislation which applies across the board22- 

The protection of third parties is a respect in which the UK legislation differs from that of the EC directives. Thus, for 
example, regulations dealing with hazardous substances at work have included provision f or the protection of persons 
other than the employees of the duty-holder. Reg. 3 of the Control of Asbestos at Work Regulations 1987 prov ides that 
an employ er "shall, so far as is reasonably practicable, be under a like duty in respect of any other person who may be 
affected by the work activ ity, whether at work or not". So also the Management Regulations were so worded as to go 
bey ond the Framework Directiv e by requiring that risk assessments under Reg. 3 should take also account of the risks to 
the health and saf ety of persons not in the employment of the employ er. This attention to the interests of third parties, 
including members of the public, is one of the reasons why the HSC maintains that the structure of EC directives does 
not present an adequate and comprehensiv e alternativ e to the f ramework established under the Act of 197423. 

THE PATH TO SELF-REGULATION 

When Robens looked at the system for protecting people at work and protecting the public f rom hazards of industrial 
origin he saw that system as comprising broadly two elements: on the one hand regulation and supervision by the state; 
and on the other industrial self -regulation and self-help. The most f undamental issues bef ore the committee were 
concerned with the relationship, balance and interaction between those elements. In the end of the  day their report 
recommended a shift in emphasis f rom the first element to the second. This had two aspects: the general one was that of 
encouraging industry to deal with more of its own problems so enabling official regulation to be more effectiv ely 
concentrated on serious problems where it was appropriate and necessary24. This is the aspect to which I have already 
ref erred. The second aspect was the more specific target of altering the style in which the legislation was expressed so 
as to encourage self- regulation on the part of the indiv idual employer. 



Robens found that the existing legislation was generally prescriptive in the sense that it set out often in great detail a 
comprehensive set of measures which in certain narrowly -defined circumstances laid down what was to be done. 
Robens considered that it was necessary to reconcile f lexibility with precision. So, where practicable, regulations should 
be goal-setting25. This represented a f undamental change of approach. 

The older style of saf ety legislation was v ery much part of a general approach to legislation in this country. A high 
premium was placed on achiev ing certainty. In 1891 an English judge observ ed: 

"It is necessary to attain if possible to a degree of precision which a person reading in bad f aith cannot 
misunderstand26-" 

Hand in hand with that sty le of legislation went the way  in which it was interpreted by the courts in a literal manner, 
sometimes with remarkable results. One example will suffice. Some of the protection which at f irst sight sec. 14 of the 
Factories Act 1961 gave to the workforce had been rendered illusory through a series of technical and artif icial 
distinctions27. 

Since those times the Courts have mov ed increasingly towards a purposiv e construction under which they may make the 
literal meaning of the enactment take second place and pref er a construction which will ensure that its underly ing 
purpose is not def eated. The modern purposive approach, in the words of Lord Diplock in a case in 1972, is 

"to read the Act as a whole to ascertain the social ends it was intended to achiev e and the practical means by which it 
was expected to achiev e them. Meticulous linguistic analysis of words and phrases used in different contexts in 
particular sections of the Act should be subordinate to this purposive approach" 28- 

I am reminded of the words of St. Paul: "The letter killeth, but the spirit giv eth life" (2 Cor. 3.5). It was T.S. Eliot who put 
the English lawy er' s motto the other way  round! 

The signif icant point for my purpose is that it is by now settled by a number of decisions ov er the last ten years that the 
courts of the United Kingdom are under a duty to give a purposive construction to regulations issued for the purpose of 
comply ing with directives29 and, in the interpretation of domestic legislation in any field cov ered by a directive, to 
construe the legislation in accordance with the interpretation of that directiv e by the European Court of Justice, so long 
as this can be done without distorting the meaning of the domestic legislation 30. This is so whether the domestic 
legislation comes after or before the directive 31. It will be interesting to see what will be the result of the use of a 
purposiv e construction if any challenge is made to the adequacy of the United Kingdom' s implementation of any of the 
European directives. 

I return to the implementation of Robens. The shift from prescriptive to goal-setting legislation was seen as a major 
demonstration of the way towards self- regulation and hence towards a greater sense of safety awareness as part of a 
true safety culture. The legislation proceeded on the basis of the principle which Robens had enunciated, namely that the 
primary  responsibility f or accident prev ention lay with those who created the risks and those who worked with them 32. 

Likewise when the Adv isory Committee on Major Hazards addressed the problem posed by major hazards they saw the 
way  ahead as ly ing in regulations which were "inductive" in the sense that they required management to work out its own 
solution33. Similar comments may, of course, be made in regard to offshore safety cases. The general duties under sees. 
2 and 3 of the 1974 Act imply that employ ers are made responsible for regulating saf ety in regard to matters which are 
not explicitly regulated by other legislation. Sometimes this can have consequences w îch may not at f irst sight be 
obv ious. Thus an official of a body corporate may incur criminal responsibility if he f ails to carry out the policy statement 
prepared under sec. 2(3)34. 

Prescription was plainly a battleground for the HSC in their negotiations about directives. I think it was this sort of thing 
that Sir John Cullen was thinking about when he said in an interv iew reported in September 1991 that "the important 
thing is to iron out any 'nonsenses' at directiv e lev el"35. 

When one looks at the six pack of regulations it is clear that in some respects they are more prescriptiv e than the earlier 
regulations under the 1974 Act and certainly more prescriptiv e than Robens would have envisaged. Up to a point their 
ty pe of prescription would appear to f ulfil the usef ul purpose of f ocusing the attention of the duty-holder on what he 
needs to do in order to work out what saf ety measures he should take and also whether they are achieving what they 
should. In that sense the more prescriptiv e language of a six pack seems to be a useful development in underpinning the 
general duties of the 1974 Act. Howev er, in other respects their language seems to go too f ar down the road of telling the 
duty -holder exactly what to do. Is it really appropriate to prov ide the kind of detail that one f inds in Reg. 11 of the 
Workplace (Health, Saf ety and Welf are) Regulations 1992? It prov ides by para. (3) that:  



"A suitable seat shall be prov ided f or each person at work in the workplace whose work includes operations of a kind that 
the work (or a substantial part of it) can or must be done sitting" and by para. (4): "A seat shall not be suitable for the 
purposes of para. (3) unless - (a) it is suitable f or the person f or whom it is provided as well as for the operations to be 
perf ormed; and (b) a suitable f ootrest is also provided where necessary ". 

"SO FAR AS IS REASONABLY PRACTICABLE" 

The history of this expression goes back at least as far as the mining legislation of the 1870s. From there the expression 
was brought into the Factories Act and then on into the Health and Safety at Work Act 1974. It was not until after the 
second world war that this expression obtained the status of a major principle in safety legislation. This dev elopment 
deriv ed f rom the well known opinion of Lord Justice Asquith in Edwards v NCB (1949). in which he said: 

"Reasonably practicable' is a narrower term than 'physically possible' and seems to me to imply that a computation 
must be made by the owner, in which the quantum of risk is placed on one scale, and the sacrifice inv olved in the 
measures necessary for averting the risk (whether in money, time or trouble) is placed in the other; and that if it be 
shown that there is a gross disproportion between them - risk being insignificant in relation to the sacrif ice - the 
def endants discharge the onus on them. Moreov er, this computation f alls to be made by the owner at a point of time 
anterior to the accident"36. 

This expression was giv en a fundamental role in the general duties set out in the 1974 Act and many of the regulations 
made under it. While some risks were so great that nothing less than a strict duty was required, the general approach 
was to be that most risks could be controlled. In other words they lay in the middle ground between those cases in which 
the risk was so great that it must be excluded and those cases where the risk was, or had been made, so small that no 
f urther precaution was necessary. This ref ers to the approach which became the ALARP principle. There still are, of 
course, regulations where a strict duty is imposed, such as Reg. 7 of the Electricity At Work Regulations 1989 which 
deals with the insulation, protection and placing of conductors, but the general approach, which may take a v ariety of 
f orms, is based on what is reasonably practicable. For example Reg. 12 of the Control of Asbestos at Work Regulations 
1987 prov ides: "Every employer shall prevent, or, where this is not reasonably practicable, reduce to the lowest lev el 
reasonably  practicable, the spread of asbestos from any place where work with asbestos is carried out". 

The expression "so f ar as is reasonably practicable" did not appear in any of the European directiv es which led to the six 
pack but it has been inserted in a number of the implementing regulations, presumably on the v iew that this was 
consistent with the underlying intention of the directiv e it was designed to implement. 

I return to the concluding words of Lord Justice Asquith: "The computation falls to be made by the owner at a point 
antecedent to the accident". In other words this looks to accident prev ention through the assessing and managing of risk 
rather than through reaction to accidents. A number of explicit requirements f or risk assessment hav e appeared in most 
of the important regulations since the 1974 Act, such as those dealing with asbestos, noise and substances hazardous to 
health. In the Management Regulations and most of the other members of the six pack risk assessment occupies an 
ev en more prominent role. The HSC has ref erred to the duty of risk assessment along with the general duties under the 
1974 Act as the core of health and saf ety law in the United Kingdom, applying "wherev er the cap f its"37. 

Under Reg. 3 of the Management Regulations ev ery employ er has to make a "suitable and sufficient assessment" of 
risk, to identify what he has to do in order to comply with "the relev ant provisions", which means the 1974 Act and the 
legislation associated with it. The assessment is thus a guide to the judgment which the employer has to make. 

In v iew of the peculiar vulnerability of offshore installations it is not surprising that the offshore safety case has to go a 
good deal f urther. It has to show that (i) the management system is adequate to ensure such compliance; (ii) there are 
adequate arrangements f or audit and the reporting of it; and (iii) all major hazards hav e been identif ied, and risks 
ev aluated and measures taken to reduce them to the lowest lev el that is reasonably practicable 38. 

In the result we can see that the concept of reasonable practicability is f irmly entrenched as a means of expressing the 
employ er' s responsibility for the management of saf ety, in accordance with the philosophy of Robens; and that as it has 
dev eloped the legislation has underlined and reinforced that approach. 

I observe in the passing that the HSC have said that there is a different tradition of interpretation of legislation in the 
continent of Europe where apparently absolute requirements may be moderated in practice39. It is stated that the concept 
of risk assessment was "negotiated into the directiv es as a means of building structures which approximate to the British 
concept of 'reasonable practicability'". It may be open to question whether at least as a generality continental judges are 
prepared to go quite as f ar as the HSC has suggested. There seems to be no consistent pattern as between one country 
and another; and it may be that when the policy on enf orcement is also taken into account there is not a great deal of 



difference between the countries in the EC. Howev er, the f act remains that risk assessment f orms a distinctive feature in 
the directiv es from which the six pack have been deriv ed. 

CONCLUDING REMARKS 

In health and saf ety legislation a great deal has been achieved in putting into practice and maintaining the principles of 
the Robens Report. Howev er, much of the legislation is more complex, pervasive and specif ic than he env isaged. The 
process of change in the regulatory system, which was always going to take a long time, has been distorted and 
disrupted by introduction of EC based provisions. It is somewhat ominous that the HSC has stated that, since the main 
f orce for legislative change is now the EC, a new architecture f or health and saf ety legislation might in due course 
emerge in order to take account of the European dimension40.1 wonder if after another twenty years or so have passed 
the legislativ e scene will look very different f rom the present? 

If  you think we hav e problems with the system in this country, you can take some comfort f rom the fact that it is not run 
on the lines which hav e been adopted in the United States. As Dr Trev or Kletz has pointed out, in that country "it seems 
to be believed that industrial accidents can be prevented by the gov ernment writing a book of regulations that looks like a 
telephone directory, though it is rather less interesting to read"41. This is the result of the pursuit of precision at all costs. 
In a recent book with the chilling title "The death of common sense - how law is suffocating America" the author cites a 
number of examples of ov er-regulation, such as the fact that at one point there were 140 regulations on wooden ladders, 
including one specifying the grain of the wood; and at another point bricks were designated as a toxic substance so that 
brick manuf acturers had to send out f orms describing for the benefit of workers how to identify a brick and giving its 
boiling point - abov e 3,500°F. As the writer observes, it is as if the goal of safety is obscured f rom view by all the rules 
which are intended to adv ance it42. So we hav e quite a few things to be thankf ul f or. 
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