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U.5. Department of Jusiice

Office of Legal Counsel

Oiffice of the Prinsipal Deputy Assistent Atlorney General Washingten, D.C. 20330

May 30, 20035

MEMORANDUM FOR JOHN A. RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of United States Obligations Under-Article-l6-qf the
Comnvention Against Torture to-Certain Technigues that May Be
Used in the Interrogation of High Value al Qaeda Detainiees

You have asked us to address whether certain “enhanced interrogation techniques™
employed by the Central Intelligence Agency (“CIA”™) in the interrogation of high value al Qaeda
detainees are consistent with United States obligations under Article 16 of the United NMations
Convention Against Torture and Other Cruel, nhuman or Dregrading Treatment or Punishment,
Dec, 10, 1984, §, Treaty Dac, No, 100-20, 1465 UN.T.S. 85 (entered into force for U.S.

Nowv. 20, 1994) (“CAT™). We conclude that use of these techniques, subject to the CIA’s careful
screening criteria and limitations and its medicdl safeguards, is consistant with United States
obligations under Article 16"

By its terms, Article 16 is limited to conduct within “territory under [United States]
jurisdiction.” We conclude that territory under United States jurisdiction includes, at most, areds

' Qur analysis and conclusions zre limited to the specific legal issuss we address in this memorandum. We
nate that we have previcusly concluded that uss of thess techniques, subject to the limits and safeguards required by
the intérrogation program, does not violate the federal probifbition on torturs, codified 2618 U.S.C. §§ 2340-23404,
See Memorandum for John A, Bizzo, Seaior Deputy General Counsel, Central Intelligence Agency, from Steven G,
Bradbury; Printipal Deputy Assistant Attorney General, Offics of Logal Counsel, Re: Application of 18 US.C
§§ 2340-23404 to Cerlain Technigues that May Be Used in the Interrogation ¢f o High Volwe al Qoeds Detaines
(May 10, 1005}, see alro Memonndum for John A Rizzo, Senior Deputy General Counsel, Central Intellipence
Agency, from Steven.G. Bradbury, Principal Deputy Assistant Aftomey General, Offics of Legal Counsel, Re:
Application of 18 U.S.C. §§ 2340-23¢04 to the Combined Use of Cerinin Technigues in the Interrogation of High
Vaiue ol Oceda Detainess (May 10, 2005) (concluding that the anticipated combinsd use of these techniques weald
not violate the federal pronibition on torture). The legal advice provided in this memorandum does not represent the
policy views of the Depariment of Tustice conceming the use of any interrogation methods.
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over which the United States exercises at least de facto authority as the government. Based on
CIA assurances, we understand that the interrogations do not take place in any such areas. We
therefore conclude that Article 16 is inapplicable to the CIA’s interrogation practices and that
those practices thus cannot violate Article 16. Further, the United States undertook its
obligations under Article 16 subject to a Senate reservation, which, 2s rélevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treatment . . . prohibited by the Fifth
Amendment . . . to the Constitution of the United States.” Thereisa stmng argument that
through this resérvation the Senate intended to limit the scope of United States obligations under
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not 2pply to aliens outside the United States. The CIA has
assured us that the interrogation technigues are not used within the United States or against
United States persons, including both United States citizens and Jawful permanent residents.
Because the gcugmphm limitation on the face of Arficle 16 renders it inzpplicable to the CIA
interrogation program in any-event, we nesd nof decide in this memorandum the precise effect, if
“eny, of the Senate reservation on the geographic reach of United States obligations under Article
16. For thess reasons, we conclude in Part I that the interrogation techniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16

MNotwithstanding these conclusions, you have also asked whether the intecrogation

_techniques at issue would violate the substantive standards epplicable to the United States under
Article 16 if, contrary to our conclusion in Part IL those standards did extend to the CLA
inteftogation program. As defailed below in Part I, the relevant constraint here, 2ssuming
Article 16 did apply, would be the Fifth Amendment’s prohibition of exesutive conduct that
“shocks the conscience.” The Supreme Court has emphesized that whether conduct “shocks the
conscience” is a highly context-specific and fact-dependent question. The Court, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to “shock
the conscience” and has disclaimed the ability to do so. Moreover, there are few Supreme Court
-cases addressing whether conduct “shocks the conscience,” and the few cases there are have all
arisen in very different contexts from that which we consider here

For these reasons, we cannot set forth or apply & preciss test for aSMLnlng whether
conduct cante said to “shock the conscience ™ Nevertheless, the Court's “shocks the
conscience” cases do provide some stgnpasts that can guide our inquiry. In-particular, on
balance the cases. are best read to require 2 determination whether the condoct is “*arbitrary in
the constitutional sense,"™ County of Sacramento v, Lewis, 523 1.5, 833, 846 (1998) (citation

* The reservation provides i full:

Thatdl arﬁﬁmmﬁirmﬂrmmu@mm mmader Ariele 16 lo prevent “crusl,

inblustan or defrading restment or puishment” only insefar as the term “cruel inhomanor

- . Gepsading treaiment.brpuni Mm-mmm“mﬂfﬁﬂ‘“mﬁ Irnane treatment of
punishiment prohibited b:r the Fifth Eighth andfor Founsenth Amendments 10 the Constitution of
the United States.

136 Cong. Bec. 36198 (1990). As we explain below, (he ighth and Fourtesnth Amendments are not applicshis in

this contexd
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omitted); that is, whether it involves the “exercise of power without any rezsonable justification
in the service of a legitimate governmental objective,” id. “[Cjonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most likely to rise to
the conscience-shocking level” Id. at 849, Far from being constitutionally arbitrary, the
interrogation techniques af issue here are employed by the CIA caly as reasonably deemed
necessary to protect against grave threats to United States interests, & determination that is made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant to careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreover, the techniques hiave been carefully designed to minimize the
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological
-harm. Medical screening, monitoring, and ongoing evaluations further lower such risk.
Significantly, you have informed us that the CLA believes that this program is largely responsible
for preventing a subseguent sttack within the United- States. Because the CIA interrogation
program is carefully. limited to further a vital government interest and designed to-aveid ———

— Unmecessary or serjous harm, we conclude that it cannot be szid to be constitutionally arbitrery.

The Supreime Court's decisions zlso suggest that it is appropriate to consider whether, in
light of “traditional executive behaviar, of contemporary practice, and the standards of blzme
generzlly applied to them,” use of the techniques in the CIA interrogation program “is 50
egregious, o outrageous, that it may fairly be said to shock the contemporary conscience.” Jd. at
£47 n.8. We heve not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further & vital
government interest end-designed to avoid unnecessary or serious harm. We recognize,
however, that use of coercive interrogation techniques in other contexts—in different settings,
for other purposes, or absent the CIA's safegrards—might be thought to “shock the conscience.”
L, e.g, Rochinv. California; 342 U 5. 165, 172 (1952} (finding that pumping the stomachof 2
criminal defendant to obtain evidence “shocks the conscience™); ULS. Army Field Marual 34-52:
Intelligence Interrogation (1992) (“Field Manual 34-52") (detziling guidelines for interrogztions
-in the context of traditional warfare); Department of State; Country Reports on Human Rights
Practices (describing human-rights sbuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unreasonzble to ignore in examining
whether the conduct involved in the CIA program “shock{s] the contamporary conscience.”
Ordinary criminal investigations within thie United States; for example, involve fondamentally
different government interests znd implicate specific constitutional guarantees, such as the
privilege against self-incrimination, that are not atissue here. Furthermare, the CIA
interrogation techniques have 2ll beeri adapted from military Survival, Evasion, Resistance,
Escape (“SERE") training. Although there are chvious differences betwesn training exercises
end actual interrogations, the fact that the United States uses similar techniques on its own troops
pale.
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Givf.m that the CIA interrogation program is carefully limited to further the Govemnment's
paramount interest in protecting the Nation while avoiding uanscessary or serious herm, we
conchede that the interrogation program cannot “be said to shock the COntemporary conscience”
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when considered in light of “traditional executive behavior™ and “contemporary practice.”
Lewis, 523 U .S, at 847 n.8.

Elsewhere, we have described the CIA interrogation program in great detail. See
Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,
from Steven G. Bradbury, Principal Deputy Assistant Attorney Generzl, Office of Legal
Counsel, Re: Application af 18 U.S.C. §§ 2340-23404 to Certain Techniques that May Be Used
in the Interrogation of a High Value ol Qasda Detainze at 4-15, 28-45 (May 10, 2005)
(“Technigues™); Memorandum for John A Rizzo, Seniar Deputy Generzl Counsel, Central
intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney Generzl,
Office of Legal Counsel, Re: Application of 18 US.C. §§ 2340-23404 to the Combined Use of
Certain Technigues in the Interrogation of High Value al Qaeda Detainees at 3-9 (May 10,
2005} (“Combined Use'). The descriptions of the techniques, including all Limitations and
safeguards applicable to their use, set forth in Techniques end Combined Use are incorporated by
reference herein, and we assume familiarity with those descriptions. Here, we highlight those
aspects of the program that dre most important to the question under consideration. Where
appropriate, throughout this opinion we also provide more deteiled background information
regarding specific high value detainees who are representative of the individuals on whom the
techniques might be used’

A,

Under the CIA’s guidelines, several conditions must be sztisfied before the CIA e

v

considers employing enhanced technigues in the intemogation of any detainee. The CIA must,

3 . 3 . o= 1 4d P . s
The ClLA has reviewed and confirmed the accuracy of our description of the intemrogation prograr,
including its purposes, methods, limitations, and results.
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based on available intelligence, conclude that the detainee is an important and dangerous
member of an al Qaedz-affiliated group. The CIA must then determine, at the Headquarters
level and on a case-by-case basis with input from the on-scens interrogation team, that enhanced
interrogation methods are needed in 2 particular interrogation. Finaihr the enhanced technigues,
which have been designed and implemented to minimize the potential for serious or unnscessery
harm to the detzinees, may be used only if there are no medical or psychological
contraindications.

&5 ennanced inferrogation techniques
only 1fthe CIA's werierronst Center (“CTC™) determiines an individual to be a “High Value
Detzinee,” which the CIA defines es:

a deteinee who, until time of capture, we have rezson to believe: (1) is a senior
member of al-Qzi’da or an al-Qai'da associsted terrorist group (Jemash
Islamiyyzh, Egyptien Islamic Jinad, al-Zargawi Group, efc.); (2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
organizations, or its aliies; or that has/had direct involvement in planning end
preparing terrorist actions against the USA or its allies, or assisting the al-Qai'da
leadership in planning and preparing such terrorist aotions; and (3) if released,
constitutes a clear 2nd continuing threat to the TUSA orits allies

. Acting Assistant Attorney General, Office of Legal Counsel, from
Assistant General Counsel, Central Intelligence Apency at 4 (Jan. 4, 2003)
'), The CIA, therefore, must have reason to believe that the detainss iz 2
senior member (rather than & mare “foot soldier”) of al Qaeda or an associated terrorist

organization, who likely has actionable intelligence concerning terrorist threats, and who poses a
significant threat to United States interests.

The “waterboard,” which is the most iritense of the CIA interrogetion technigues, is
subject to additional limits. Tt may be used on & High Value Detaines only if the CIA has

“credible intelligence that a terrorist attack is imminent”; “substantial and credible indicators that

the subject has actionable intelligence that can prevent, dlr-m'" or delay this attack™; and “[

--r"-

(o] Ither
interrogetion methads have failed to elicit mﬂ- information [ or] CIA hes clear indications that
olhe*

. methods are unlikely to elicit this 1ma'1nar_r.un within the perceived time {i j_wmf for

= preventig e glatE - Leter from 16 Ofin A Fizza, Acting General Counsel, Central Intelligence

Agency, to Daniel Levin, Acting Assistant Atorney General, Office of Legal glatd, ...
T ANE 2200 ("Augist 2 Rizzo Letter”) (attzchment).

date the OIA haetalan

ustody of 94 detainee

e : nd has employed enhznced techniques (o varyipe deersee
tn toe interrogations of 28 of thess detainess. We understand that two individuals
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-.re representative of th

e high value detainees oo whom enhanced techniques bave
been, or might be, used. On the CIA took custody of whom the CIA.
believed had actionable int concerming the pre-election threat to the United States. See
Letter fror Asmcuate General Counsel, Central Intelligence Ageacy, to

Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsel at 2 (Aug. 25, 2004)
(“August 25 etfer’). ensive connections to various &l Qasda
members of the Taliben, and the al-Zargawin '

ed 2. .. meeting bmwﬂ
t which _=laction threat were discussed.
CIA Memo,

Intelligence indicated that prior to his capture, ' perform(ed] ortical
facilitation and finance activities for al-Qa’ide," including “transporting people, funds, and
documents” Fax { ldsmith, [T Assistant Attomey General Officeof Legal
Counsel, fro istan sel, Centrel I."LL,]llgml:E Agency
(March 12, 2004), 4 - red 20 2ctive part in planning sttacks
ageinst United States forces ad extensive contacts with
key members of al Qaeda, including, prior halid Shaykh Muhemmad
(“ESM™) and Aby Zubaydah. Sze fd ves captured while on 2 mission
ﬁ‘ano establish contact” with al-Zarqawi. See CIA Directorate of Intelligence,
U8 Efforts Grinding Down al-Qa 'idz 2 (Feb. 21, 2004},

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and ‘Abd Al-
Rahim Al-Nashiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Mulier, General Counsel, Central Intelligence Agency, to Jack L. Goldsmith I,
Assistant Attorney General, Office of Legal Counsel at 1 (June 14, 2004}

We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used. Prior to his capture, Zubaydah was “one
of Usama Bin Laden's key licutenants.” CILA, Zaym al-Abidin Muhonmad Husayn ABU
ZUBAYDAH at 1 (Jan. 7, 2002) ("Zubaydah Biography”). Indeed, Zubaydah was al Qaeda’s
third or fourth highest ranking member and had been involved “in every major terrorist operation
carried out by al Qaeda” Memorandum for John Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay S. Bybee, Assistant Attorney Geaeral, Office of Legal Counsel,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) (“Interrogation Memorandum'”);
Zubaydzh Biography (noting Zubzydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of el Qaeda in United
States custody. See [ Report at 12,

e G i T s o std anperoos and TesouTTe T

ESM, “z mastermind” of the S-‘*:ncr*bar Il 2[}31 at‘ta..'-.:; was 'e"Erdrzﬂ as* t}:*& ﬂl a-

Prior to his capture, the Cl1A
2§ most important operational leaders . . . based on his
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close relationship with Usama Bin Laden and his reputation smong the al-Qa'ida rank end file.”

( Id. After the September 11 attacks, KSM assumed “the role of operations chief for al-Qe'idz
around the world.” CIA Directorate of Intelligence, Khalid Skaykh Muhammad.: Preeminent
Source on Al-Qa'ida T (July 13, 2004) (“Preeminent Source™). KSM also planned additional
attacks within the United States both before and after September 11. See id. at 7-8; see also The
9/11 Commission Report: Final Report of the National Comnission on Terrorfst Attacks Upan
the United States 150 (official gov't ed. 2004) (“9/1 1 Commission Report”).!

2

Even with regmd to detainees who satisfy these threshold requirements, enhanced
techniques are considered only if the on-scene interrogation team determines that the detaines is
withholding or mapnipulating information. In order to make this assessmeat, interrogators

i conduct gn initial interview “in a relatively benign-environ = Zeel] evin, Eﬁing
" Assistant Attorney General, Office of Legal Counsel, from Associate
'General Counsel, Central Intelligence Ageacy, Re: Background Paper on CIA ‘s Combined Use

of Interrogation Techniques gt 3 (Dec. 30, 2004) (“Background Paper”™). At this stage, the
detzinee is “normaliy clothed but seated and shackled for security purposes,” and the
interrogataors teke “an open, non-threatening approach™ Id. In order to be judged participatory,
however, a high value detaines “would have to willingly provide information on actionable
threats and location information on High-Velue Targels at large—not lower level information ™
Id. If the detainee fails to meet this “very high" standard, the interrogztion team develops an
interrogation plan, which generally calls for the use of enhanced techniques only as necessary
and in escalating fashion. See id. at 3-4; Technigues at 5.

Any interrogation plan that involves the use of enhanced techniques must be reviewed
and approved by “the Director, DCI Countettervotist Center, with the concurrence of the Chief
CTC Legal Group.” George I. Tenet, D ialli i i

4 ticne Condupted Pursuant (o the
gt 3 (Jan. 28, 2003) (“[nterroganion idelines”)” Each approval lasts for s
period of at most 30 days, see id. at 1-2, although enhanced intemrogation techniques are
penerally not used for more than seven days, see Background Paper 2t 17

r example, after medical and psychological examinations found no cantraindicatioans,
5 interrogation team sought and obtained approval to use the following techniques:
attention grasp, walling, faWciai slap, wall standing, stress positions, and siesp
deprivation. See August 25 Leifer at 2. The interrogation team “carefully analyzed
Gul's responsiveness to different areas of inquiry” during this time and noted that his resistznce
increased s questioning moved to his “knowledge of operational terrorist activities.” Jd. at3.

* Al-Nashiri, the only other detaines to be subjected to the waterboard, planned (he bambing of tha U5 S,
R e e AT :
9711 Comumission Report 2t 153.

tou have informed vs that the cument pradice is for the Directer of the Central Intellipencs Agtecy to
malke this determination personally.

v02 s <
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eigned memary problems (which CIA psyraho:aglisis rufed out through
intelligence and memory tests) in order to avoid answering questions. fd

At that point, the interrogetion team believed ‘ ‘mainta{ns 2 tough, Mujahidin
fighter mentality 2nd has conditioned himself for a physical interrogation Id. Thﬁtcam
therefore concluded that “more subtle interrogation measures designed more f0 weaxen
physical ability and mental desire to resist interrogation over the long run are likely to be more
effective.” Id. For these rezsons, the team sought authorization to use distary manipulation,
mudity, water dousing, and sbdominal slap. Jd at 4-5. Inthe team’s view, adding these
techniques would be especially helpful ecauss he appeared to have 2 particular
weakness for food and also seemed especially modest. See id at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydab,
but did so anly after it became clear that standard interrogatien techniques were not working:
Interrogators used enhanced techniguss in the interrogation of al-Nashirl with notable results as
early s the first day. See IG Report 2t 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id. at 36.

3.

Medical and psychological professionals from the CIA's Office of Medical Services
(*OMS") carefully evaluate detzinees before any enhanced technique is euthorized in order to
ensure that the detaines “is niot likely to suffer any severe physice! or mental pain er suffering as
a result of interrogation.” Techniques at 4; see OMS Guidzlines on Medical and Psychological
Support to Detairiee Rendition, Interrogation and Detention at 9 (Dec. 2004) ("OMS
Guidelines”). In addition, OMS officials continuously monitor the detzinee’s condition
throughout any interrogstion using enhanced techniques, and the interrogation team will stop the
use of particular techniques or the interrogation altogether if the detaines’s medical or
psychologics! condition indicates that the detainee might suffer significant physical or mental
harm, See Technigues at 5-6. OMS has, infact, prohibited the use of certain techniques in the
interrogations of certain detainees, See id at 5. Thus, no technique is used in the interrogation
of any detainee—no matter how valuable the information the CLA believes the detainee has—if
the medical and psychologicel evaluations or ongoing monitoring suggest that the datainee is
likely to suffer serious harm. Careful records are kept of each interrogation, which ensures
accountability and zllows for ongoing evaluation of the efficacy of each technique and its
potential for eny unintended or inappropriate results. See id

g B.

Your office has informed us that the CIA believes that “the intelligence 2equired from
these interrogations has been 2 key rezson why al-Qa'i1da has failed to launch a spectacular aftack

in the ' West since 11 September 2001." Memorandum for Ste h L Dozt
Assistant Attorney General, Qffice of Legal Counsel,_from
CI Counterterrorist Center, Re: Effectiveness of the CL4 Counterintelligence

Interrogation Technigues at 2 (Mar. 2, 2005) (“Effectiveness Memo™). In particular, the CIA

v o <

8

e T S




TOI;,SEC’?{ET_?\MM

.believes that it would have been unzble to obtain critical information from numerous detzinses,
including KSM and Abu Zubzydzh, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US population was ‘weak " lacked
resilience, and would be unzble to “do what wes necessary’ to prevent the terronists from
succeeding in their goals.” /4. at 1. Indeed, before the CIA used enhanced techniques in its
interrogation of KSM, KSM resisted giving any answers to questions zbout future attacks,
simply noting, “Soon, you will know.” Id. We understand that the use of enhanced techniques
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critical information
See IG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of

_enhanced techniques). As Zubaydzh himself explained with respect to enhanced techniquss,
“brothers who are captured and interrogated are permitted by Allah 1o provide information when
they believe they have ‘reached the limit of their ability to withhold it” in the face of
psychological and physical hardships™ Effectiveness Memo 2t 2. And, indeed, we undersiand
that since the use of enhanced techmiques, "KSM and Abu Zubaydzh have been pivotal sources
becauss of their zbility and willingness to provide their analysis and speculation sbout the
cepabilities, methodologies, and mindsets of terrorists.” Freemingnt Source at 4.

MNevertheless, current CIA threat reporting indicates that, despite substantial setbacks over
. . . : ; A haTinited Srate Yeu Int R

5k A You have
informed us that the CIA believes that enhanced interrogation techniques remain essentizl o
obtaining vital intelligence necessary to detect and disrupt such emerging threats.

In understanding the effectivenass of the interrogation program, it is important to keep
two related points in mind. First, the total value of the program cannot be appreciated solely by
foousing on individual pieces of information. According to the CLA Inspector General:

CTC frequently uses the information from one detainee, as well as other sources,
to vet the information of another detainee, Although lower-level detainees
provide less information than the high value detainees, information from these
defainees has, on many occasions, supplied the information needed to probe the

ﬁ:g;n value Oetainees turner. . .. {['The tnangulation of ntelligence provides 2 -

L fuller knowledge of Al-Qa'ida ectivities than would be possible from a single
—— i o e ey ——re. kil = e — .
detzines. =

e o Hhinekrnind el Acr - i . : F -

1G Rep?r: at 6. As illustrated below, we understand that ever interrogations of comparatively
lower-tier high vzlue detainees supply information that the CIA uses to validate and assess
information elicited in other interrogations and through other methods. Intelligence acquired

rop secee /| o7
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from the interrogation progrem alsa enhances other intelligence methods and has helped to build
the CIA's overal! understanding of 2] Qaeda and its affiliates. Second, it is difficult to quantify
with confidence end precision the effectiveness of the program. As the IG Report notes, it is
difficult to determine conclusively whether interrogations have provided information critical to
interdicting specificimminent attacks. See id. at 88. And because the CIA has used enhanced
techniques sparingly, “there is limited data on which to assess their individual effectiveness.” /d.
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intellipence as well as a general increase in the amount of intelligence regarding 2!
Qaeda and its affiliates. See id at 85-91.

With these caveats, we turn to specific examples that you have provided to us. You have
informed us that the interrogation of K.SM-—ance enhanced technigues were employed—led to
the discovery of a ESM plot, the “Second Wave," “to use East Asian operatives to crash
hijacked zirliner into™ 2 building in Los Angeles. Effectivenass Memo et 3. You have informed
us that information obtained from KSM also led to the capture of Riduan bin Isomuddin, better
known as Hambali, and the discovery of the Guraba Cell, & 17-member Jemash Islamiyah cell
tasked with executing the “Second Wave” Seeid. at 3-4; CIA Directorate of Intelligence, 4/-
Ca ‘ida’s Ties to Other Key Terror Groups: Terrorivts Links in a Cnm‘* 2 {Aug 28, 2003). ‘vi::ure
specifically, weunderstand that E.SM admitted that he had ith daliv

large sum of money to an &! Qaeda aszociate, See Fax ifor
ﬁDCE Counterterrorist Center, Briefing Noteson the Value of Defainee Reporfing et |

(Apr. 15, 2005) (“Briefing Notes”). Khan subsequently identified the zssociate (Zubair), who
was then captured. Zubair, in turmn, provided information that led to the arrest of Hambali. See
id. The information acquired from these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA to Hambali's brother, al-Hadi. Using information
obtained from multiple sources, al-Hadi was captured, and he E_tst;mn*i} identified the Gurabs
cell. Seeid at1-2. With the aid of this additional information, interrogations of Hambali
confirmed much of what was learned from KSM.*

Interrogetions of Zubaydah—agzin, once enhanced techniques were employed—
furnished detailed information regarding al Qaeda's “organizational structure, key operatives,
and nmd:.*s operandi” and identified KS‘»i 25 the mastermind of the September 11 attacks. See
Briefing Notes et 4. You have informed us that Zubaydsh alse prcw::u::d significant information
cn two operatives, [including] Jose Padillal,] who planned to build ard detonate 2 ‘dirty bomb’
in the Was‘nirgmn DC area.” Effectiveness Memo at 4. Zubaydzh and KSM have also supplied
lmP'Dl'Le_nt information about al-Zarqawi and his network. See Fax for Tack L. Goldsmith I

vor secte [ )7
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More generally, the CIA has informed us that, since March 2002, the intelligence derjved
from CIA detzinees has resulted it more than 6,000 intelligence reports and, in 2004, zecounted
for approximately half of CTC's reporting on al Qaedz. See Briefing Notes st 1: see aiso IG
Report at 86 (noting that from September 11, 2001, through April 2003, the CIA “produced over
3,000 intelligence reports fram” a few high value detainees). You have informed us that the
Substantial majority of this inte] ligence has come from detzinees sibjected to enhanced i
T o ORI TeCIues. T AGUTTon, The CIA 5aviss Srnar i program has been virnually
indispensabi B i~ 2ctionable infellivence & S Stiar fssss of collection

© As with KSM, we diseyss only 2 portion of the intelligence obtained through interregations of Zubaydah,
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There are three categories of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4. As noted above,
each of the specific enhanced techniques has been adapted from SERE training, where similer
techniques have been used, in some form, for years on United States military personnel. See
Techniques at 6, IG Repori at 13-14,

1. Conditioning technigues

Conditioning technigques are used to put the detaines in & “baseline™ stats, and to-
“demonstrate to the [detainee] that he has no coatrol over basic human needs.” Backgreund
Paper at 4. This “creates . . . a mindset in which [the detainee] learns to perceive and value his

_persotal welfare, comfort-end immediate needs more thamthe information he is proteciing™ Jd.
Conditioning techniques are not designed to bring about immediate results. Rather, these
technigues ere useful in view of their “cumulative effect . . . , used over time and in combination
with other interrogation techniques and intelligence exploitation metheds.” Jd. at 5. The specific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation.

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation. See Technigues st 7. Although this
techoigue might cause embartassment, it doas not involve any sexual abuse or threats of sexual
abuse, Seeid at 7-8. Because ambient air temperatures aré kept above 68°F, the technique is at
most mildly physically uncomfortable and poses no threat to the detaines’s health. Jd a1 7.

Dietary manipulation involves substituting 2 bland, commeccial liguid meal fora
detainee’s normal diet. We understand that its use czn increase the effectiveness of other
techniques, such as sleep deprivation. As a guideling, the CIA uses & formula for caloric intzke
that depends on 2 detainee’s body weight and expected level of activity and that ensures that
caloric intake will always be set 2t or 2bove 1:000 kealiday. Seeid at 7 & n.10° By
comparison, commercial weight-loss programs used within the United States not uncommonly
limit intake to 1600 kcal/day regardless of body weight, Detainees are monitored at all times to
ensure that they do not lose more than 10% of their staing body weight. Seeid at7. The CIA
elso sets a minimum fluid intake, but 2 detaines undergoing dietary manipulation may drink as
much water s he pleases. See id.

Sleep deprivation invelves subjecting a detaines to an extended period of sleeplessness.
Interrogators employ sieep deprivation in order to weaken 2 detzinee’s resistance. Althcughup
to 180 hours may be authorized, the CIA has in fact subjected only three detainees to more than

A we oxplained in Technigues. “The CIA generilly follows ac 3 euideling 2 calorie requinsment of S0

kcallday + [0 kealkpiday. This quantity is mubliplied by 1.2 for 2 sedentary activity lovel or 1.4 for a moderie
activity level Regardless of this formuls, the recommended minimum calorie intake is [500 keal'day, snd inno
evenl is the detaines allowed lo receive less than 1000 kealiday " Jd 21 7 (footnote omittad). The guideline caloric®
intake for a detzinee who weighs 150 pounds (approximately 68 kilograms) would therefors be nearly 1,50
kealiday for sedentary activity and would be more than 2,200 kealiday for moderaze astivity.
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96 hours of sleep deprivation. Generally, a detainee undergoing this technique is shackled in2
standing position with his hands in front of his body, which prevents him from failing aslesp but
also allows him to move around within a two- to three-foct diameter. The detainee’s hands are
generally positioned below his chin, although they may be raised above the head for a petiod not
1o exceed two hours. See id at 11-13 (explaining the procedures at length). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond temporary
cognitive impairment and fransient hallucinations), though some detainees might experience
transient “unpleasant physical sensations from prolonged fatigue, including such symptoms as
iinpairment to coordinated body movement, difficulty with speech, nausea, and blurred vision."
Id. at 37; see also idd. 37-38. Subjects deprived of sleep in scisntific studies for longer than the
180-hour limit imposed by the CIA generally retum to norme! neurological functioning with as
little as one night of normal sleep. See id. 2t 40. In light of the ongoing and careful medical
monitoring undertaken by OMS and the authority and obligation of 2ll members of the
interrogation team, and of OMS personnel and other facility staff, to stop the procedure if
necessary, this technique is oot be expected to result in any detzinee experiencing extreme
physical distress. See id. at 38-38

With respect to the shackling, the procedures in place (which include constent monitoring

by detention personniel, via closed-circuit television, 2nd intervention if necessary) minimize the

risk that 2 detainee will hang by his wrists or otherwise suffer injury from the shackiing. See id
at 11. Indeed, these procedures appeer to have been effective, as no detaines has suffered any
lasting harm from the shackling. See id.

Beceuse relezsing a detzinee from the shackles would present & security problem and
would interfere with the effectivenss: of the technique 2 tacoaing slecp deprivation
frequently wears 2n adult dizper, See Letter fro Associate General
Counsel, Central Intelligence Agency, to Dan Levi inz A szistant Attorney Generzl, Office
of Lega! Counsel at 4 (Qct. 12, 2004) ("October 12 Letter™). Diapers are checked and
changed as needed so that no detaines would be sllowed to remain in 2 soiled diaper, end the
detaines’s skin condition is monitored. See Techniguesat 12. You have informed us that dizpers
are used solely for sznitary and health reazons and not in order to humiliate the detainee.

2. Corrective technigues

Corrective techniques entail some degree of physical interaction with the detaines and are
used “to comedt, startle, or to achieve znother enabling chjective with the detaines.” Background
Paper at 5. These techniques “condition 2 detainee to pay 2ttention to the interrogator’'s
questions and . . . dislodge expectations that the detainee will not be touched.” Techniguesat 9.

_ In addilion, 25 we observed in Tecknigues, corlain studies indicate that sleep deprivation might lower
pain thresholds in some detainees. See Techniguesat 36 ndd. The cngoing medice! monitoring is thesefore

S5[eCially (porianl WHen ITetTUEalors euplay (his ecluqus (0 conjunclion with olher (schmiques. Gee Combined
Use a 13-14 & n9, 16. In this regard, we notc onge again that the CLA has “informed us Gt the interrogation
techniques at issue would nat be used during & coumse of extended sleep deprivation with such frequency and
intensity 2s to induce in the detzines 2 persistent condition of extreme physica! distress ruch as may constituts
‘severe physical suffering ™ Jd at 16,
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This category comprises the following techniques: insult (facial) slap, abdominal slap, factal
‘hold, 2nd attention grasp. See Background Paper at 5; see also Technigues at 8-9 (describing
these techniques).”” In the facial hold technique, for uxa.mp‘e the interrogator uses his hands to
immobilize the detainee’s head. The interrogator’s fingers are kept closely together end away
from the detainee’s eyes. See Pre-Acedemic Laboratory (PREAL} Operating Instructions at 19
(“PREAL Mamual™). The technique instills fear and apprehension with minimal physical force.
Indeed, each of these techniques entails only mild uses of force and does not cause any
significant pain or any lasting harm  See Background Paper at 5-7.

3. Coercive lechniques

Coercive techniques “place the dstaines in more physical and psychological stress” than
the other techniques and are generally “considered to be mare effective tools in persuading e
—resistant {detzines] to participate with CIA intémrogators.” Background Paper at 7. These
technigues ere typically not used simultaneously. The Background Paper lists walling, water
dousing, stress positions, wall standing, and cramped confinement in this category. We will also
treat the waterboard as a coercive technique.

Walling is performed by placing the detaines against what seems to be a normal wall but
is in fact a flexible false wall. See Technigues et 8. The interrogator pulls the deteines towards
him and then quickly slams the detzinee zgainst the false wall. The faise wall is designed, ande
c-collar or similar device is used, to help avoid whiplash or similer injury. See id. The technique
is designed to create 2 loud sound and to shock the detainee without causing significant pain.
The CIA regzrds welling as “one of the most effective interogation techniques because it wears
down the [detainee] physically, heightens uncertzinty in the detainee about what the interrogater
may do to him, and creates a sense of dread when the [detainee] knows he is about to be welled
again" Background Paper st 7. A detzinee “may be walled one time (one impact with the wall)
to make 2 point or twenty to thirty times consecutively when the interrogator requires & more
significant response to a question,” and “will be walled multiple times" during a session
designed to be intense. Jd. At no time, however, is the w:hni?u& employed in such a way that
could cause severe physical pain. See Technigues at 32 n.38.

_In the water dousing technique, potabls cold water is poured on the detainee either fom 2
container or 2 hose without 2 nozzle. Ambient air temperatures are kept ebove 64°F. The

' &s roted in cur previous opinions, the slap technigues are not used in 2 way that could causs severs
pain. See, e.g., Techniquesat 8+9, 33 & n.39; Combined Use at 11,

" Adkhough walling wears down the [detainec] physically,” Background Poger 3t 7, and undoubledly may

ehim weund mdﬂmm&lﬂl&ﬂmﬂh_.ﬂlﬁﬂmhdmgnﬂ#:-— e
create 2 loud sound when the individual hits it and thus to cause shock 2nd surprise. S2e Combined Use 2t 6 nd.
Eut the detsinse’s head sad neck are supported withar of towel that provides s
prevenl whiplasly it is the detaines’s shouddar bladss fhat kit the wall; and the delzines is allowed to rebound Err:n
the flexdble wall in erder to reduce the chances of any injury. Seeid You have informued us that 2 detaines is
expected to feel "dread” of the prospect of walling because of the shock and surprise caused by Ihe technigue and
because of the sense of powerlessness that comes from being roughly handied by the interrogators, not becauss the
technique causes significant pain. See jd.
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maximum permissible duration of water exposure depends on the water temperature, which may
be no lower thap 41°F and is usually no lower than 50°F. See id. at 10. Maximum exposure
durations have besn “set &t two-thirds the time at which, based on extensive medical literature
and experience, hypothermia could be expected to develop in healthy individuals who zre
submerged/in water of the same temperature” in order to provide adequate safety margins against
hypothermia. Jd. This technique can easily be used in combination with other techniques and “is
intended to weaken the detainee’s resistance and persuade him to cooperate with interrogaters.”
Id at 9.

Stress positions and wall standing are used to induce muscle fatigue and the attendant
discomfort. See Techmigues at 9 (describing techniques); see alse PREAL Mamual at 20
(explaining that stress positions are used “to create & distracting pressure” and “to humiliate or
insult™). The use of these techniques is “usually self-limiting in that temporary muscle fatigue-

s —usuzlly Teads To the [detainee's] being unable to maintéin the stress position afier 2 peniod of

time,” Background Paper at 8, We understand that these techniques are used only to induce
temporary muscle fatigue; nsither of these techniques is designed or expected to cause severs
physical pain. See Technigues at 33-34,

Cramped confinement involves placing the detainee in an uncomfortably small conteiner.
Such confinement may last up to eight howrs in & relatively large container or up to two hours in
a smaller container. See Background Paper &t 8; Technigues at 5. The technique “zccelerate(s]
the physical and psychologicel stresses of captivity.” PREAL Manual at 22 In OMS's view,
however, cramped confinement “ha(s] not proved particularly effective” because it provides “z
safehaven offering respite from interrogation” OMS Guidelines at 16.

The waterboard is generally considered to be “the most traumatic of the enhanced
imerragation techniques,” id, at 17, 2 conclusion with which we have readily agreed, see
Techmigues at 41. In this technique, the detainee is placed face-up on 2 gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates e barries through which it is either difficult or
impaossible to breathe. The technique thereby “inducs]s] a seasation of drowning." Id, a1 13.
The waterboard may be authorized for, 2t most, ene 30-day period, during which the technigue
can actually te applied on no more than fin Toe g=scribing, in detail, these and
additional limitations); see also Letter from Associate General Counsel,
Central Intelligence Agency, to Dan Levi ssistant Attorney General, Office of Legal
Counsel at 1 (Aug. 19, 2004) (“August | tier™}. Further, theres can be no more than
two sessions in any 24-hour period. Each session—the time during which the detainee is
strapped to the waterboard—lasts no more than two hours. There may e at most six
applications of water lasting 10 seconds or longer during any session, and water may be applied

= foretotet O N0 WOt e 12 ITOies QUrTg any £9-T00T Peitos. oee Jechmigues e 18

RS WE HIVE EXpIIney; RESE 1THilations Hive Deen esiabiisned with exiensive mpm rom
OMS, based on experience to date with this technique and OMS's professional judgment that the
health risks associated with use of the waterboard on 2 healthy individual subject to these
limitations would be ‘medicelly acceptable.™ Id. at 14 (citing OMS Guidelines at 18-19). In
addition, although the waterboard induces fear and panic, it is not painful. See id. at 13.
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We conclude, first, that the CIA interrogation program does not implicate United States
obligations under Article 16 of the CAT because Axticle 16 bzs limited geographic scope. By its
terms, Article 16 places no cbligations on 2 State Party outside “territory under its jurisdicion.”
The ordinary meaning of the phrase, the use of the phrass ¢lsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “territory under its jurisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisdiction;
that is, arezs over which the State exercises at least de facto authority 25 the govemnment. As we
explain below, based on CIA assurances, we understand that the interrogations conducted by the
CIA do not tzke place in any “territory under [United States] jurisdiction” within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate the
abligations set forth in Article 16. . —— :

Apart from the terms of Article 16 &s stated in the CAT, the United States undertook its
obligations under the CAT subject to a Senate reservation that provides: “TT)he United States
considers itself bound by the obligation under Article 16 . . . only insofar &5 the term ‘crue],
inhuman or degrading treatment or punishment' means the cruel, uousual and inhumane
treatment or punishment prohibited by the Fifth, Eighth, end/or Fourteenth Amendments to the
Constitution of the United States.” There is 2 strong argument that in requiring this reservation, -
the Senate intended to limit United States obligations under Article 16 to the existing obligtions
already imposed by these Amendments. These Amendments kave been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured us that
the interrogation techniques are not used within the United States or against United States
persons, including both U.S. dtizens znd lawfil permanent resident aliens

A,

“[W]e begin with the text of the treaty and the context in which the written words are
used.” Eastern Airlines, Inc. v. Fioyd, 499 U.S. 530, 534 (1991) (quotation merks omitied) See
also Vienoa Convention on the Law of Treaties, May 23, 1969, znt. 31(1), 1155 UN.T.S. 331,
340 (1980) (A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in light of its abject and purpose.”).*
Article 16 states that “[e]ach State Party shall undertake to prevent in any ferritory under its
Jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do nat
amount to torture.” CAT Art, 16(1) (emphasis added).” This territorial limitation is confirmed

** The United States is not 2 party 1o the Vienna Conveation and is therefore not bound by it.
Nevertheless, Article 11(1)'s lysis reflects | ionalinlerpestive practice Ses-e.c

. Fuaolk tﬁcmm:a_f, "lmu.rprctau‘oplin L-al:.:rrlmfaual Law.” in 2 Enepelopedia of Public International Law 1416, 1470
(1995) (" According to the prevailing opinion, the starting point in any {reaty interpretation is the treaty text and the

nermabor-trdimrmering o i TEE T
3 Article 16(1) provides in fult:

Eam Stare Party undertakes to prevent in any termilory under its jurisdiction other acts of crusi,
mbuman ¢f degrading treatment or panishment which do oot zmoent to toriers 25 defined in
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by Article 16’s explication of this basic obligation: “In particular, the obligations contained in
articles 10, 11, 12 and 13 shali apply with the substitution for references to torture of references
to other forms of cruel, inhuman or degrading tredtment or punishment.” Jd. Artictes 11 through
13 impose on each State Party certain specific obligations, each of which is expressly limited to
“territory under its jurisdiction.” See infra pp. 18-19 (describing requirements). Although
‘Article 10, which as incorporated in Article 16 requires each State Party to “ensure that
education and information regarding the prohibition™ against cruel, inhuman, or degrading
treatment or punishmeat is given to specified government personnel, does not expressly limit its
obligation to “territory under [each State’s) jurisdiction,” Article 10°s reference to the
“prohibition” against such treatment or punishment czn only be understood to refer to the

. terrtorially limited obligation set forth in Article 16.

The obligations imposed by the CAT are thus more limited with respect to-crus——
inhuman, or degrading treatment or punishment than with respect to torture. To be sure, Article
2, like Article 15, imposes an obligation on each State Party to prevent torture “in eny temitory
under its jurisdiction.” Article 4(1), however, separately requires each State Party to “ensure that
all acts of torture are offenses under its criminal law.” (Emphasis added.) The CAT imposes no
analogous requirement with respect to cruel, inhuman, or degrading treatment or punishment.

Because the CAT does not define the phrase “territory under its jurisdiction,” we tum to
the dictionary definitions of the relevant terms. See Olymipic Aineays v. Husain, 540U S, 644,
634-35 (2004) (drawing on dictionary definitions in interpreting = treaty); Sale v. Haition
Centers Council, Inc., 509 U.8. 155, 180-81 (1993) (same). Common dictionary definitions of
“jurisdiction” include “[t]he right and power to interpret and apply the law(; ajuthority or
controlf; and tjhe territorial range of authority or conteel.” American Heritage Dictionary 711
(1873); American Heritage Dictionary 978 (3d ed. 1992) (same definitions); see also Black's
Lerw Dictionary 766 (5th ed. 1979) (“[a)reas of authority”"). Common dictionary definitions of
“ternitory” include “[a]n arez of land[; or t]he land and waters under the jurisdiction of a state, _
nation, or sovereign” American Herftage Dictionary at 1329 (1973); American Heritage
Dictionary at 1854 (3d ed. 1992) (same); sze also Black's Law Dictionary at 1321 (“A partof 2
country separated from the rest, and subject to a particular jurisdiction. Geographical area under
the jurisdiction of another country or sovereign power."}; Black ‘s Law Dictionary et 1512 (8th
ed._?G(H} ("[a] geographical area included within e particular govemment’s jurisdiction; the
portion of the earth's surface that isin 2 state’s exclusive possession and control”). Taking these

article 1, when such acts are commitied by or &L the instigation of or with tis consent or
acquisseence of 3 public officiel or other person 2cting in an official capacity. In particular, the
cbligations contained In erticles 10, 11, 12 and 13 shall apply with the substitution for refersnces
to tormure of references o ether forms of cruel, inhuman er degrading trestment or punishment.

" Tn addition, alﬂ'mgh__hﬁ?:]: 2(2) emphasizes that “[n)o exceptional circumsiances whatsoever, whether
2 slate of war er a threat of war, interna] political instability or any other public smergency, may be invoked

P —

R 1 i b g A Y ENAGEOUS Provision wilh respect lo cruel, infruman, or degrading treafmen:
ar Punis!'dn:nL Because we conclude that the CIA interogation program doss not implicate United States
obligations under Aticle 16 and thal the program would conform to United States cbligations under Adticle 16 even
Ef thal provision did apply, we need not consider whether the absence of 4 provision analogous te Article 2(2)
implics that Stsle Parties could derogate from their oblizgadons under Articls 1% in extraondinary circumstances
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definitions together, we conclude that the most plausible meaning of the term “teritory under its
jurisdiction” is the land over which 2 State exercises authority and control as the government.
Cf. Rasul v. Bush, 124-5. Ct. 2686, 2696 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction

. znd control”) (intemal quotation marks omitted); Cunard S.5. Co. v. Mellon, 262U S. 100, 123
(1923) (“It pow is settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land arezs under its dominion and control[.]").

This understanding of the phrase “territory under its jurisdiction” is confirmed by the way
the phrase is used in various provisions throughout the CAT. See Air France v. Saks, 470 U.S.
392, 398 (1985) (treaty drafters “logically would . . . use[] the same word in each article” when
they intend to coavey the same meaning throughout); J. Herthan Burgers & Hans Danelius, The
United Nations Convention Against Torture: A Handbook on the Convention Against Torfure .

same meaning” in different articles of the CAT).
For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to i article 4 [requiring each State Party to
criminalize all 2ot of toriure] in the following cases:

(2) When the offences are commitied in any territory under s jurisdiction or on
board e ship or aircraft registered in that State;

{b) When the alieged offender is 2 national of that State;

(¢} When the victim is a nationzl of that State if that State considers it
appropriate.

CAT art. 5(1) (emphasis edded). The CAT thereby distinpuishes jurisdiction based on temtory
from jurisdiction based on the nationelity of either the victim or the perpetrator. Paragraph (2)
also distinguishes jurisdiction based on temitory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdietion” to subsume these other types of
Jurisdiction would eliminate thess distinctions 2nd render most of Article 5 surplusage. Each of
Article 5's provisions, however, “like il the other words of the treaty, is to be given 2 mezning,
_ifreasonably possible, and rules of construction may not be resorted to to render it meaningless

Articles 11 through 13, marsover, use the e “temmitory u its jurisdiction” i
that presuppose that the relevant State exercises the traditional authorities of the govemment in
such areas. Article 11 requires each Stete to “keep under systematic review . . . amangements for
- the custody and treatment of persons subjected to any form of arrest, detention or imprisonment
In any territory under its jurisdiction.” Article 12 mandates that “[Jach State Party shall easure
that its competent authorities proceed ta 2 prompt and impartial investigation, wherever there is
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reasonable ground to belisve that an sct of torture has been committed in any territory under its
jurisdiction” Similarly, Article 13 requires “[e]ach State Party [to] ensure that any individual
who alleges he has been subjected to torture in any territory under its jurisdiction has the nght to
complain to, and to have his case promptly and impartially examined by, its competent

* authorities.” These provisions assume that the relevant State exercises traditional governmental
suthority—including the authority to arrest, detain, imprison, and investigate crime—within any
“territory under its jurisdiction.”

Three other provisions underscore this point. Article 2(1) requires each State Party to

“take effective legislative, administrative, judicial or other measures to prevent such acts of
torture i any tertitory under its jurisdiction.” “Territory under its jurisdiction,” therefore, is
most rezsonably read to refer to areas over which States exercise broad governmental
authority—the areas over which States could take legisiative, administrative, or judicial action.

— Astiele 5(2), moreover, enjoins “[¢]ach Stzie Party . . . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any territory under its jurisdiction and
it does not extradite him." Article 7(1) similerly requires State Parties to extradite suspects or
refer them to “competent authorities for the purpose of prosecution.” These provisions evidently
contemplate that each State Party has suthority to extradite and prosecute those suspected of
torture in any “territory under its jurisdiction.” That is, each State Party is expecied to operate 25
the government in “territory under its jurisdiction™" : ;

This understanding is supported by the negotiating record. See Zicherman v. Korean Air
Lines Co., 516 0.8 217, 225 (1996) ("Because a treaty ratified by the United States is not only
the law of this land, see U.S. Const., Art. I, § 2, but also an agreement among sovereign powers,
we have traditionally considered 25 2ids to its interpretation the negotiating and drafting history
...}, Vienna Convention on the Law of Treaties, art. 32 (permitting recourse to “the
preparatory wark of the treaty 2nd the circumstances of its conclusion” inter alia “to confirm”
the ordinary meaning of the text). The original Swedish proposal, which was the basis for the
first draft of the CAT, contained a predecessor to Article 16 that would have required that
“{e]ach State Party undertake[] 1o ensure that [2 proscribed 2ct] does not take place within its
Jurisdictionr.” Draft International Convention Against Torture and Qther Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, arts, 2-3,
E/CN.4/1285, in CAT Handbook app. 6, &t 203 (emphasis added), C4T Handbook at 47, France
abjected that the phrase “within its jurisdiction” was too broad. For example, it was concemed
that the phrase might extend to signatories’ citizens located in temitory belonging to other
nations. See Report of the Pre-Sessional Worlking Group, E/CN.4/L. 1470 (1979), reprinted in

" Aricle 6 may suggest an interprelation of the phrass “territory under its jurisdiction” that is pateatially
broa lticnal nofion of “ierritan.”_Article 6011 di ; Sinaphasstecsilonespersen

alleged to have commilied [cenain offenses] is present” to take the :azspe::tec offenider into custody. (Emphasss
2dded.) The use of the word “[emitory” in Article 6 rather than the phrase “territory under its jurisdiction” sue

""‘—'—-—-‘"ﬂmﬂi’ﬁmm e " SEE Facior, 5. al 30304 (staling that lrealy languags should notbe
cf:-nstruad 12 render cenizin phrases “meaningless or inoperative”). Arficle § may thus support the position,
discussed below, that “territory under its jurisdiction” may extend beyend soversign tormilory (0 eOCOMpast areas
where a Siatz exercises de facto authority as the government, such as cocupied temmitory. See infra p-20. Article 20,
which refers to “the temitory of 2 State Party” may support the same infersnce.
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