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U.S. Department of Justice

Office of Legal Counsel

H

Office of the Aincipal Deputy AsSistant Atfomey General - Washington, D.C. 205350

May 10, 2005

MEMORANDUM FOR JORN A RIZZO

- SENIOR DEPUTY GENERAL COUNSEL, CENTRAT, INTELLIGENCE AGENCY

- Re: Application FIBUS C..§;§‘ 2340-23404 1o Sapuin
- That May Be Used in the Tuterrogation of adligh Valye af

Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards Applicable Under 18
US.C. §§ 2340-23404 (Dec. 30, 2004) (“2004 Legal Standards Opinion”), available at '
ww.usdoj.gov. (We provided & copy of that opinion to you at the time it was issued.) Much of
the snalysis from our 2004 Legal Standards Opinfon is reproduced below; al of it is
incorporated by reference herein, 'Becau.se.yoﬁ have asked us to address the application of .
sections 2340-2340A to specific interrogation techiriiques, the present memorandum necessarily
-includes additional discussion of the applicable lega) standards and their application to particular
facts. We stress, however, that the legal standards we apply in this memorandyum are fully
consistent with the interpretation of the statute set forth in our 2004 Legal Standdrds Opinion
and semititie our autheritative view of the legal standards applicable under sections 2340-
2340A. Our task is to explicate those standards in order to assist you in complying with the law.

. A paramount recognition emphasized in our 2004 Legal Standards Opinion merits re.
emphasis at the outset and guides our analysis: Torture {s abhorrent both to American law and
values-and to internationaf norms. The universal repudiation of torture is reflected not only in
. our criminal [aw, see, eg, BUSC §§ 2340-23404. byt also in international agreements,! i

e
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centuries of Anglo-American law, see;-e.g., John H. Langbein, Torture and the Law of Proof:
Europe and Englemd int the Ancien Regime (1977) (“Torture and the Law of Proof”), and in the
longstanding policy. of the United States, repeatedly and recently reaffirmed by the President
Consistent with these-norms, the President has directed unequivocally that the United States is
not to engage in torfure ! : -

The task of interpreting and applying sections 2340-2340A Is complicated by the lack of
precision in the statutory terms and the lack of relevant case faw. In defining the federal crime of
" torture, Congress required that 2 defendant “specifically intendl] to inflict severe physical or
mental pain or suffering,” and Congress azrrowly defined “severe mental pain or suffering” to
- mean “the prolonged mental harm caused by” enumerated predicate acts, including “the threat of
mminent death” and “procedures calculated 1o disrupt profoundy the senses or personality.” 18
- U.S.C. § 2340 (emphases added). These statutory requirements are consistent with U.S,
obligations under the United Nations Convention Against Totfure, the treaty that obligates the
United States to ensure that torture is & crite under U.S. law and that is implemented by sections
2340-2340A. The requiréments in sections 2340-2340A closely track the understandings and
reservations required by the Senate when it gave its advice sad consent to ratification of the
Convention Against Torture, They reflect 2 clear Intent by Congress to limit the seope of the
prohibition on torture under U.S, faw. However, maty of the key terms used in the statute (for
example, “severs," “prolonged,” “suffering”) are imprecise and necessarily bring a degree of
uncertainty to addressing the reach of sections 2340-2340A. Moreover, relevant judicial
decisions in this area provide only limited guidance * This imprecision and lack of judicial
guidance, coupled with the President's clear directive that the United States does not condose or
engage in torture, counsel great care in applying the statute to specific conduct. 'We have
.attempted to exercise such oate throughout this femorandum,

With these considerations in mind, we turn to the particular question before us: whether
certain specified interrogation techniques may be used-by the Central Intelligence Agency
("CIA™) on & high value &l Qaeda detainee consistent with the federal statutory prohibition on

1966, ant. 7, 999 UN.T.S, 171. - o
) ? See, 2.g., Statement an United Nations rternational Day'in Suppért of Victims of Torture; 40 Weekly

- CompabiesBoc. 1167 (July 5, 2004). (“Frsedorn from torture is an inalienable hyman right . ., "); Staement on

. United Nations Intermatlonal Day in Support of Vietims of Torture, 39 Weekly Coritp. Pres. Doc. 824 {June 30,
2003) (“Torture anywhete is an affront to human digity everywhere."); see also Letrer of Transmittal from
President Ronald Reagan to-the Senate (May 20, 1988); in Message from the President of the United States

1594) (*Convention Agamst Tortute" or “CAT-’}; Internationat _Covenaht’ on Civil and Political Rights, Dec, 15,

Transmifling the Comvention Agalnst Torlure and Ofher Crugl, Jnhumar oF grading Tréalmenl oF PuRtHwent, S,
- Treaty Doc. No; 10020, atii (1988) ("Ratification of the Convention by the United States will clearly express
United States- opposition o {oiture, an-abhiorrent-practisce-still-prevaient-in the world today."}.
? See, e.g., 40 Weekly Comp, Pres. Doc. at 116768 (“America stands against and will not tolerate

torture, . ., Torlure is wrong no matter where {t oceurs, and the United States will continue {o lead the fight to
elirtinate it everywhere.”), .

: ! What judicial guidance there is comes from decisions that apply & related bt separate statute (the Torture
Victims Protection Act (“TVPA™), 28 U.5.C. § 1350 note {2000)). Thes¢ judicial opinions generally contain linle if
any analysis of specific conduct or of the réfevant statutory standards, _ '
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torture, 18'US,C. §§2340-23404 5 For the reasons discussed below, and based on the
~representations we have received from you (or officials of your Agency) about the partioular
techniques in question, the circumstances in which they are authorized for use, and the physical
and psychological assessmients made of the detainee to bo interrogated, We conclude that the
separate avthorized use of each of the specific techniques at issue, subject to the Himitations and
safeguards described herein, would not violate secfions 2340-2340A. € Our conclusion is
straightforward with respect to all but two of the techniques discussed herein. As discussed
below, use of sleep deprivation as an enhanced technique and vse of the waterboard involve
- more substantial questions, with the waterboard presenting the most substantial question.

2340A. Wedo not rely on any consideration of the President's authority as Commander in Chief

- under the Constitution, any application of the principle of constitutionat avoidance (or any
conclogion about constitutional Issues), or any srguments based on possible defenses of

. “necessity” or self-deferise.” o

We base our conclusions on the statutory fanguzge enacted by Congress in sections 2340~

‘ 7 We have previcusly ad*.}iséd you that the use by the CIA of the techriques qt"immgation disenssed .
herein is consistent with the Constitutlon and applicable statutes and treaties. In the present memoranduat, you have
asked us t0 address only the requitements of 18 U.S.C. §§ 234023404, Nothing in this memorandum or in our

or detention, as distinet from the Interrogation of detainees. We stress that our advice on the application of sections
2340-23404 does not represent the policy viewsof the Department of Justics concerning interrogation practicss,
Finally, we Rote that section 6057(a) of HLR. 126% (L09th Cong, 15t Sess), IFil becomes taw, would forbid
expending or obligating funds made available by that bill “(o subject any pessont in the custody or under the plysical
- conteol of the United States to torture but because the bill would define “torture™ to have “the meaning given that
term in section 2340(1) of title 18, United States Code,” § 6057(b)(1), the pravision (to the extent it might apply
here 2t all) would merely reaffirm the presxisting prohibitions on forture in sectlons 234023404, T

$ The present memorandum addresses only the separate uss of each individual technique, not the combined
use Or technigites'as part of'an Integrated fegizmen of interrogation. You have informed us that most of the CIA's
authorized techniques are designed to be used with particular detainees in an interrelated of combined manner gs
" part of an overall interrogation program, and you have provided us with a description of a typical scenario for the

—EIAls W;‘,Linqu&ﬁ%&eW%mwmnwn%Mmmn Techuigues
{Dec. 30, 2004) (“Background Paper™). ARl sssessment of whether the-use of interrogation techniques is
consistent with sections 2340-2340A should take inlo account ihe potentlal cotbined effects of using multiple
techniques on 2 given detalnee, either simultanedusly. or sequentially within a.shott e, We will address ina
separa(e memorandum whetlier the combitied use of cerlsin fechniques, as reflected in the Background Paper, is
consistent with the legal requirements of sextions 234023404, ) -

"In preparitig the preseat memorandum, we have mﬁ_e.wcd and carefully considered the report prepared by
the CIA Inspector General, Cownterferrorism Detentio, gnd Intaaoatn Aetivifies (Seplember 2001-October

2003/, No. 2003-1123-1 (May 7, 2004) (“IG Report") B8 BER SN 205 aspects of the /G Reportare
addressed below, L ' ' ' o '

Tol}séﬁm oo
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In asking us to consider certain specific techniques to be used in the interrogation of &
- particular al Qaeda operative, you have provided background information conimon to the use of
all of the techniques. You have advised that these technigues would be used only on an
individual who is determined to be a “High Value Detainee,” defined as: . '

‘& detaines who, until time of capture, we have reason to believe: (1)is.a senior
‘member of al-Qai’da or an al-Qai’da associated terrorist group (Jemaah
Islamiyyah, Eqyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) bas knowledge
of iminifiont terrorist threats against the USA, its military forces, its citizens and
organizations, or its allies; orthat has/had direct involvement in planning and
préparing terrorist actions against the USA orits all ies, or assisting the af-Qai'da

+ leadership in planning and preparing such terrorist actions; and (3) if released,
constitutes a clear and continuing threat to the USA or its sllies,

in, Acting Assistant Attorney General, Office of Legal Counsel, from
A ssistant General Counsel, CIA, at 3 (Jao. 4, 2005) (“January 4-%:").
or convenience, below we will generally refer to such individuals simply as detainees.

, You have also explained that, prior to interrogation, each detained is evaluated by.
medical and psychological professionals from the CIA’s Office-of Medical Services (“OMS”) to
ensure that he is not likely to suffer any severs physical or mental pain or suffering as a result of
interrogation, : ' " ,

[T)echnique-specific advanted approval is required for all “ephanced” mensures
and is conditional on on=site medical and psychological personnel confirming
from direct detainee examination that the enhiaticed technique(s) is not expected 1o
produce “severe physical or merital pain or suffering.” As a practical matter, thie '
detaines’s physical condition must be such that these interventions will not have
lasting effect, and his psychologica! state strong enough that no severe -
psychological harm will resuls, '
OMS Guidelines on Medical aud Psycholagical Support to Derainee Rendition, Interrogation
arid Detention at 9 (Dec. 2004) (“OMS Guidelines") (footnote omitted). New detdinees are also

‘ 443333'wm%ea@mungk@gxaminaﬁearwhiGMnduéﬁ&%%hemMit{'ameéiea}assessme%——————m—
. - - - with 2 complete, documented history and physical addressing in depth any chrotic or

previous-medical problems. This zssessment should espectally attend to-cardia-vassular,

pulnionary, newrological and musculoskeletal findings. . .. Vital signs and weight should be

recorded, and blood work drawn. . . " Id. at 6. In addition, “subsequent medical rechecks

during the interrogation perod should be pecformed on a regular basis.™ /4. As an additional

precaution, and to ensure the objectivity of their medical and psychological assessments, OMS

personnel do not participate in administering interrogation techniques; their function is to

monitor interrogations and the health of the detaines.
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. ‘The detainee is then interviewed by trained and certified interrogators to determine -
whether he is actively attempting to withhold or distort information. If so, the on-scene
interrogation team develops an interrogation plan, which may include only those technigues for
which there is no medical or psychological contraindication. You have informed us that the
initiat OMS assessments have ruled out the use of some—or all-—of the interrogation techniques
as to certain detainees. Ifthe plan calls for the use of any of the mterroganon techniques
discussed herein, it is submitted to CIA Headquarters, which must review the plan and approve
the use of any of these mterrogatton techmques bef‘ore they may be applied. See GeorgeJ.

«  Tenet, Director of Central Irite ine ig s Jondtcted Pursuant o The

i m

Center, with the cohcurrerice of the Chief, CTC Legal Group,” is reqmrcd for the use of'any

. enhianced mtemgatxon techniques, Jd, Wé understand that, as to the detainee here, this wriften
epproval has been given for each of the techniques we discuss, except the waterboard.

_ We understand that, when zpproved, interrogation techniques are generally used inan
cscalating fashion, with milder techniques used first. Use ofthe techniques is not continuots.
Rathier, one of more techniques may be.applied—during or between interrogation sessions—
‘based on the judgment of the interrogators snd other team members and subject always to the

- monitoring of the on-scene medical and psycliological personnel. ‘Use of the technigues may be
<ontinued if the detainee is stll believed to have and fo be withholding actionable intelligence.
The use of these techniques may nat be continued for more than 30 days without additional

~approval fram CIA Headquarters. See generally Im’errogarron Guidelings at 12 (déseribing

' approval procedures required for use of enhanced interrogation techniques). Moreover, even

- within that 30-day petiod, any further use of these interrogation techniques is discontinued if the
detainee is judged to be consistently providing accurate intelligence or if he is no longer believed

-to have actionable intelligence. This memorandum addresses the use of these techniques during
10 more than one 30-day period. We do not address whether the use of these techmques beyend
‘the initial 30-day period would violate the statute. -

" Medical and psychological personnel are on-scene throughout (and, as detailed below,
physwaily present or otherwise observing during the application of many techniques, including
all techniques involving physical contact with detainecs), and “[d]aily physical and ~
psychological evaluations are:continued throughout the period of [enhanced interrogation
techTBfire)ise.” JG Report st 30 n.3%; see also George J; Tenet, Director of Central Intefligence,
Guidelines on Coirfinement Conditions far CIA Detainges, at 1 (Jan. 28, 2003) (“Confinerent
_Guidelines”) (“Medical and, as sppropriate, psychological personnel shall be physically present

at, or reasonably available to, each Detention Facility. Medical personnel SHall Check 1he
physical condition of each dctamee at intervals.appropriaté to the circumstances and shail keep
appropriate records.”); IG Report et 28-29.° In addition, “[i]n each inferrogation session in
which an Enhanced Technique is employed, a contemporangous record shall be created selfing

- forth the¢ nature and duration of c'ach-such‘ technique employed.” Interrogation Guidelinesat3.

* Inaddilionto monitoring the application anil &ffects of eahanced interrogation technigues, OMS
pcrsonnci are instrugted more generally fo ensure that “[a]dequate medical care shall be provided to detainecs, even
those undergoing enhunced interrogation.” OMS Guidelines at 10,

QRORN

Tog,_sﬂﬁ'r
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At any time, any on-scene personnel éincluding the medical or psychotogxca! personnel, the chief
of base, substantive experts; security officers, and ottier interrogators) can intervene to stop the
- use of any technique if it appears that the technique is:being used improperly, and on-scene
*. medical personinel can intervene if the detainee hias developed a condition making the use of the
technique unsafe, More generally, medical personnel watch for signs of physical distress or
- mental harm so significant as possibly to amount to the “severe physical or mental pain or
~ suffering” that is prohibited by sections 2340-2340A. Asthe OMS Griidelines explam
- “Im)edical officers must remain cognizant at all times of their obligation to prevent ‘severe
physical or mental pain or suffering.” OMS Guidelines at 10. Additional restrictions on certam
techniques are described below.

These techniques havc all been imported from milifary Sumval Evasion, Resistance,
Escape (“SERE") training, where they have been used for yéars on U.§. military personnel,
although with sorite sngniﬁcant differences described below. See JG Report at 13-14. Although
we refer to the SERE experiénce below, we fote at the outset an important limitation on relisnce
on that experience. Individuals undergomg SERE training arc obviously in a very diffefent
situation fom detainees undergoing interrogation; SERE trainees know it is part of a training
‘program, not a real-life interrogation regime, they presumably know it will fast only & short time,
and they presumably have-assurances that they will not be significantly harmed by the trammg

B.

You have described the specific techniques at 'i,'ssuc as follows:?

* ‘The descriptions of these techuniques are set outina number of documems inchuding:
sfdelires; Interrogations Guidelines; Conﬁnement Guldelines; Backgraund Paper, Letier fro

: gus: 2 erza Letter” }, Letter: fmm
: Auomcy General, OLC .
. neral Counsel, CIA,

B - i1c+"); Leticd from
sistant Alomey Generad, OLC

' ; 2 LR "'rfer’ % 'Leuerfro ' B8 A.ssociate Generad Counsed, CIA,
to Dan bcvm Acting Assistan] A% omcy General, OLC (Oet. 22, Cictober Zz_kfrgr ). Severalof
the techniques are described and discussed i 2n earlier memorandum to you. Sse Meruo for Joha Rizzo,

~Ading General Counsel, Cenisif Intelligence. Agency, from.]

Legal Counsel, Re: Interragation of al Qaeda Operative (Aug. 1, 2002) (“Interrogation Memorandum™) (TS). We
have separately reanalyzed all techniques in the present memorandum, and-we will note below whare aspects of
particular techiiques differ froni (Nose addressed in the Interrogation Memorondam. 1a Grder 1o avoid afy
tonfusion irt this extremely sensitive 2nd important area, the discussions of the statute in the 2004 Legal Standards
Opinion and this memorandew supersede that'in the Inferrogation Memarandunt, however, this memaerandum
confirms the couclusion of Inferrogation Mentorandum that thie use of these technigues on a particular high value al
Qacdz delainee, subject to the limitations imposed herein, woutld not violate sections 2340-23404. 1n some cases
-additional facts set forfh below have been provided 10 us in communicationis with CIA personinel. The CIA has'
reviewed this memorandumand confinmed the acciracy of the descriptions and imitatiens. Our analysts assumes
- adherence to thess descriptions and Heitations,

st

TOP}E{RET EENERER
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1, Dietary manipiilation. - This technique iavolves the substitution of commercial liguid
meal replacements for normal food, presenting detainees with & bland, unappetizing, but _
nutritionally complete diet. You have informed us that the CIA believes dietary mauipulation
ruakes other techniques, such as steep deprivation, more effective, See August 25 ﬁ
‘Letrer at 4. Detainees on dietary manipulation are permitted as much water as they want, In
gener%l, oiinimym daily fluid and nutrtional requirements are estimated using the following
formula; '

¢  Fluid requirement: 35 mi/kg/day. This may be increased depending on ambient
temperature, body temperature, and level of activity. Medical officers must monitor
fluid intake, and although detainees are allowed as much water as they want, _
monitoring of urifie cutput may be necessary in the unlikely event that the officers -
suspect that the detdinee is becoming defiydrated. '

* Calarie requirement. - The CIA generally follows as a guidelineg a calorie requirement
of D00 keal/day + 10 keal/kg/day. - This quantity is multiplied by 1.2 for a sedentary
activity level or 1.4fora moderaté:activity level, Regardless of this formula, the
recommended minimum calorie intake is 1500 keal/day, and in no event is the
detainee allowed to receive less than 1000 keal/day.'® Caloties are provided using
commercial liquid diefs (such as Ensure Plus), which also supply other essential
nutrients and make for nutritionally complete meals:" '

T Medical oﬁicérs are required to ensure adequate fluid and nutritional intake, and frequent,
medical monitoring takes place while any detaines is undergoing dietary manipulation. All
detairiees are weighed weekly, and in the unlikely event that a defainee were [0 Jose more than 10

peroent of his body weight, the restricted diet would be discontinued. -

© 2. Nudity. This technique is used to cause; psychologicel discomfort, particularly if a

' deftainee, for cultural or other réasons, is especially modest, When the technique:is employed,

clothing can be provided as an instant-reward for cooperation. During and between interrogation

sessjons, a detaines may be kept nude, provided that-ambient tempersiures and the'health of the .

~ detainee permit. For'this technique to be employed, ambient temperature must be.at least 68°F.12

- No sexual abuse or threats of sexual.abuse dre permitted. Although each deteation cell has full-
timig closed-cirouit video monitoring, the detaines is not intentionally exposed to other dotainees

or unduly exposed to the detention facility staff. Weunderstand thaf interrogators “are trained to

YTy tiecatorirequirentost for ks, U CiA mesemly e o femate detaimees;
' While detainess subject to dietary manipulation are obviously situated differently from individuals who
voluntarily etigage in comiviercial weighit-loss peogriiiis, we fioté that swidely avaitable commmercial weight-Joss
* programs in the United States employ diets of 1000 keal/day for sustzined pericds of weeks or longer without
requiring medical supervision. While we do not equate contmercial weight foss programs-and (his interrogation
- techmiique, the fact that these calorie levels-are used in the wéight-loss programs, in our view, is instructive in

o evaluating themedical safety.of the intérrogation technique.

‘ ; - *2 You have informedasihac i is very ualikely that rdity would be-ernployed at ambicnt temperatures
below 75°F, See Qerober! Cetferat]. "For pitposes o our analysis, however, we will assume that
‘anbient temperatures may be as low as 68°F, : o
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' al inmiendo or any acts of implicit or explicit sexval degradation.” October 12
“ﬂfer #t 2. Nevertheless, interrogators can exploit the detainee’s fear of being seen
, B! nt addition, female officers involved in the interrogation process may see the detainees
' naked; arid for purposes of cur analysis, we will assume that detainees subjected to nudity 85 an
: mterrogaﬂon technique are aware that they may be seen naked by females,

3. Attention grasp. This tedmzque consists of grasplng the mdtwdual with bath hands,
oné hand on each side of the collar opening, in a controlied and quick motion. In the same
motion as the grasp, the individual is drawn toward the interrogator.

4. Walling. This technique involves the use of a flexible; false wall.- The individial is
placed with his heels touching the fexitile wall. The interrogator pulls the individual forward
and thea quickly and firmly pushes the individual into the wall, It is the individual’s shoulder
blades that hit the wall. During this motion, the head agd neck-are supported with 2 rolled hood
or towel that provides a C-collar effect to help prevent whiplash. To reduce further the risk of
injury, the individual is affowed to vebound from the flexible wall, You have informed us that
the false wall is also construsted to create a loud noise when the mdmduai hits it in order to
increase the shock or surprise of the technique. We understind that wa}hng may be used when
the detainee is uncoGperative or unresponsive to quastions from interrogators... Depending on the
extent of the detaince’s lack of cooperation; he may be walled one time during an interrogation
session (one impact with the wall) or many tmes (perhaps 20 or 30 times) consecutweiy We
understand that this technique isnot designed to, and doss not, cause severa pain, even when
used repcatedly as you have déscribed. Rather, it is designed to wear down the detainee and to

.. shock or surptise the detainee and alter his expectations about the treatment he beliéves he will

" receive. In particular; we specifically understand thatthe repefttrve use of the walling technique

. is intended to contribute to the shock and drama of the-experience, to dispel a detainee’s
expectations that interrogators will not use mcreasmg levels of force, and to wear down his
resistance. It is not intended to—and based on.experience you have informed us that it does

: 'nOfHRﬂICt any injury or causg severe pain, Medical and psychological personnel are physically
-present or othérwise. observing whenever this techmque is applied (as they are w&th any -
-tntermgation techaique involving physmal contact with the detamee)

5. Facial hold. This technique is uséd to hold ﬂw head nnmolnle dunng mtermganon
One open palm is placed on sither side of the mdtwdual’s face. The ﬁngertips are kcpt well -
away from the individual’s eyes. -

. Fatial sfqp orinsuly sIap With thls tec!msque the mtcrrogator staps the individuat's
face with fingers slightly spread. The hand makes contact with the area directly between the up
4mﬂdmﬁmhﬂeﬁeﬁwfmmmaémwﬂab%¥h&m%ga%ﬁms———w—
“Invades™ the individual’s “personal space.” We understand that the goal of the facial slap is not
toinflict physacal pain-that is severe or Iastmg Instead, the. purpose of the facial slap iso induce
shock, surprise, or humiliation. Medical and psychoIogmal parsonnel are physrcally present or
otherwise cbserving whenever this technique | is apphed '

7. Abdominal slap. In this technique, the inferrogator smkes the abdomen of the
detainee with the back of his open hand. The interrogator must have no rings or othe__f jewelry on
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his hand. The interrogator is positioned directly in front of the detainee; generally.no more than
18 inches from the detainee. “With his fingers hield tightly together and fully extended; and with
his palm toward the intervogator’s own body, using his elbow as a fixed pivot point, the
interrogator slaps the detainee in the detainee’s abdomen. The interrogator may notuse a fist,
and the slap must be delivered sbove the navel and below the sternum. This technique is used to
condition a detainee to pay attention to the interrogator’s questions and to dislodge expectations

 that the detainee will not be touched, It is not intended to—and based on experience you liave
informed us that it does not—inflict any injury or cause any significant pain. Medical and
psychological personnel are physically preseat or otherwise observing whenever this technique is
applied, ' - ‘

oo 8. C‘r’amped confinement. This technique involves placing the individual in 3.confined
- space, the dimensions of which restrict the individual’s movement.  The confined space is |
~ -usually dark. The duration of confinement varies based upon the size of the container. Forthe
. larger confined space, the individual can stand up or sit down; the smaller space is large enouph
for the subject {o'sit dowm, Confinement in the larger space may last no more than 8 hours at 2
time for no more than 18 hours a-day; for the smalfer space, confinement niay last o more than
two hours. Limits:ofi the duration of cramped Gonfinement are based on considerations of the
detainee's size and weight, how he responds to the technique, and continuing consultation
. between the interrogators arid OMS officers.” '

9. Wall standihg. This technique is used only to induce temporary muscle fatigue. The
individual stands about four to five feet from a wall, with his feet spread approximately to
shoulder width. His arins are stretched out in front of him, with his fingers resting on the wall

_and-supporting his body weight. The individual is not permitted to move or reposition his hands
or feet, ' ' ' ' '

_ 10. Siress positions. There are three stress positions that may be.used, You have
informed ug that these positions are not designed to produce the pain associated with contortions
or twisting of the bady. - Rather, like wall standing, they are destgned to produce the physical
discomfort associated with temporary muscle fatigue. The three stress positions are-(1} sitling on

the floor with legs extended stralght out in front and arms raised above the head, (2) kneeling on
the floor whils leaning back at 2 45 degree angle, and (3) leaning against a wall generally about
- - three feet away from the detainee’s feot, with only the detainee’s head touching the wall, while
his Wersts afe handcuffd in front of it 6r biekiind hts back, and wlhiile an interrogator stands
next 1o him to prevent Injury if he loses his balance. As with wall standing, we understand that
_these positions are used only to induce temparary muscle fatigue,

, . 11. Water dousing. Cold water is poured on the detainee either from'a container or from
a hose without a nozzle, This technigue is intended to weaken the detainee’s resistance and
persuade him to cooperate with interrogators. The water poured on the detainee must be potable,

13 Y fuferragation Memorandum, we also addressed the use of harmless insects placed in a confinement
box and concluded that it did nof viclate the statute.: We undersiand that—for reasons unrelated to any concern that
it might violate the stabte—the CIA: never used that techriique and has removed it from the list of authorized
- Interrogation techniques; accordingly, we do not address it again here, .
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and the interrogators must ensure that water does not enter the detaines's nose, mouth, of eyes.
A medical officer must observe and monitor the detainee throughout application of this
technique, including for signs of hypothermia, Ambient temperatures must refuain above 64°F.
If the detainee is lying on the floor, his head is to remain vertical, and a poucho, mat, or other
material must be placed between him and the floor i minimize the loss of body heat. At the
conelusion of the water dousing session, the detainés must be moved to  heated room if
.necessary to permit his body temperature to returm to normal in-a safe manner. To ensure an
adequate margin of safety, the maximum period of time that a detainee may be permitted to
remain wet has been set at two-thirds the time at which, based on extensive medical literature
and experience, hypothermia could be expected to develop in healthy individuals who are
submerged in water of the same temperature. For example, i employing this teclinique:

*  For water temperature of 41°F, total duration of exposure may not exceed 20 minutes:
- without drying and rewarming,

* For water temperature of S0°F, total duration of exposure may not exceed 40 minutes
without drying and rewarming. - -

s For water temperature of 59°F, total duration of exposure may not exceed 60 minutes
without drying and rewarming. i |

The minimun permissible temperature of the water used in water dousing is 41°F,
" though you have informed us that in practice the water temiperature is generaily not below 50°F, .
'since tap water cather than refi gerated water is generally used; We understand that a version of
water dousing routinely used in SERE training is much miote extreme in‘that itinvaives complete
‘immersion of the individual in cold water (where water temperatures may be below 40°F) aad is
usually performed outdoors where ambient air temperatures may be as low as 10°F. Thus, the
- SERE training version involves a far greater impact on body témpérature; SERE training also
_involves a situation where the water may enter the traines’s nose and mouth.! :

You have also described a variation of water dousing iavolving much smaller quan_titi_es
of water; this variation is known as “flicking ” ‘Flicking of water is achieved by the interrogator
wetting his fingers and then flicking thent at the detainee, propelling droplets at the detaines.
- Flicking of water is done “in an effort to create a distracting effect, to sw tartle, to
irritate, to instill humiliation, or to cause temporary insult”" Ocfober 22 e/
Theweeter-used in the “licking” vaciation of wister dousing also must.be po nd within the
water and ambient air temperature ranges for water dousing deséribed above, Although water
may be flicked into the detainee’s face with this variation, the flicking of water at all times is

done insuch a manner as to avoid the inhalation or ingestion of water by the detainge. Seeid

" See October ] ZQMW at2-3. Comparison of the time limits for water dousing with those used
in SERE training s somewhat difficult 2s we undcrsmn;{' that the SERE training time limits are based on the ambient
Air temsperature rather than water temperate, : :
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12. Sleep deprivation (more than 48 hours). ‘This techmquc subjects 2 defainee to an
extended period without sleep. You have informed us that the pﬂmar}' purpose of this technique
1s to weaken the subject and wear down his ressstance o

The primary method of sleep deprivation involves the use of shackling o keep the
detainee awake. In this method, the detaince is standing and is handcufFed, and the handeuffs are
aitachied by a length of chain to the ceiling. The detainee’s handsare shack!ed in front of his

* bady, so that the detaines has approximately 1 two- to three-foot diameter of movement. The

detainee’s feet are shackled to & bolt in-the floor, Due care is taken to ensure that the shackles

- . are neither too [gose nor tog tight for physical safety. We understand from discussions with
(OMS that the shackling does not resuit in any significant physical pain for the subject. The -
- detainee’s hands are genceally between the level of his heart and hiis chin. In sonie cases, the -

detainee’s hands.may be raised above the Jevel of his-head, but onty for a pedod of up to two

. hours. All of the detainee’s-weight is borne by hislegs and foet during standing sleep

deprivation. You have informed us that the-detsinee is not allowed to harg from or suppont tis

- bcdy weight with the shackles. Rather, we understand that the shackles are only used as'a

passive means to keep the detaines standing and thus 1o ptevent him from Talling asieep; should
the detainee bogin to fall asleep, he will lose his balance and awaken, either because of the

~ sensation of losing his balance or because of the restraining tension of the shackles, The use of

this passive means for keepmg the detainee awake avolds the need for using means that would
requn‘e interaction with the detainee and might pose a danger of physica harm,

We understand from you that no detainee subjected to this technique by the CIA has

- suffered any harm or injury, either by falling down and forcing the handeufFs to bear his weight

of in any other way. You have assured us that detainees are continuously monitored by cldsed-

- dircuit television, so that if a detainee were unable to stand, he would iinmediately be removed
‘from the standing positien and-would not be permiited to dangie by his wrists.. We understand

that standing sleep deprivation may cause edema, or swelling, in the lower extremities because it

. forces detainees to stand for an extended period of time, OMS has advised us that this coridition
. is not painful, and that the condition disappears quickly oncs the detaines is permitted fo lie
‘down, Medical personnel carefully monitor any détainee being subjected to standing sleep

deprivation for indications of edema or other physical or psychological conditions, The-QMS
Guidelines include extensive discussion on medicsl monitoring of detainees being subjected to
shacklmg and sleep deprivation, and they include specific instructions for medical personnel to
reqyire alternative,. non-standmg positians or to take cther actions, including ordering the
cessation of sieep deprivation, in orderto rélieve or dvoid serious edéma or olher significant

medaca] conditions. See OMS Guidelines at 14- 16

In heu of standmg steep deprivation, & detamea may instead be scatcd on and shackled to

--a-small-stoel. - The-steol supperts-the-detainees weight; buts-too-srall t@pemrtih&sub;asﬁo e

balance himself sufficiently to be able to gotosleep, On rareoceasions, a detainee may also be
restrajned in & horizontal posﬁ:oa when necessary fo ¢nable rccevery from edema without
mterruptmg thie course of sleep deprivation.’® We understand that these alternative restraints,

1 Specifically, vou haw mfomr.ed it lIizl on three occasions early in the program, the interragation team
and the attendani medical officers ideuui‘xed the polcnaalfor unaceeptable edema inthe lower limbs-of detainees
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although uncomfortable, arenot significantly painful, according to the experience and
professional judgment of OMS and other personnel.

. Weunderstand that ¢ detainee undergoing sleep deprivation is gencrally fed by hand by
‘CIA personnel so that he need not be unshackled; however, “[i]f progress is made during
mterrogatmn, the interrogators may unshackle the detainee and tet him Feed himself as a positive
incentive.” October I?.heﬂer at4. Ifthe detainee is clothed, he wears an adult diaper
under his pants. Detainces sunject to sleep deprivation who are also subject to nudity as s
separate mtcrrcgauon technique will at times be nude and wearing & disper. If the detainee is
wearing a diaper, it is checked regularly and changed as necessary. The use of the diaper is for
sanitary and health purposes of the detainee; it is not used for the purpose of humiliating the
detainee, and it is not considered to be an interrogation technique, The detaines’s skin condition

is momtored and diapers arc changed as needed so that the detainee does not remain in & solléd
diaper. You have informed us that to daté no detaznee has cxpencnced any skin preb[ems
resulting from Use of diapers.

The maximum aE!owabIe duration for sleep deprwatton authorized by-the CIA.is 180
hours, aftér whiich the detainse must be perraitted to sleep without interruption for at least eight
‘hours. You have inforimed us that to date, morethan a dozen detamees have been subjected to

_ sleep deprivation of more than 48 hours; and three detainees have been subjected to sleep
deprivation of more than 96 hours; the longest period of fime for which any detainee has been
deprived of sleep by the CIA is 180 hours, Under the CEA’s guidelines, sleep deprivation could

be resumed after a period of eight hours of uninterrupted sleep, but only if OMS personnel

" specifically determined that there ere no medical or psychological contraindications based on the
detainee’s condition at that time. As discussed befow, however, in this memorandum we will
-evatuate only one apphcatlon ofup to 180 hours of sleep deprivation.’®

undergomg slanding slecp dcpnvatmn, adin urdcr o pamut {he Hinbs to recover wﬁllwumpalnﬂg intertogation
requzrcments the subJects underwenthig darrvition. Faxfor Steven G. Bradbury, Principal Deputy

. ' ssistant General Counsel, CIA, at 2 {Apr. 22, 2005)

’ CVJP”’-??  deprivatios talnmmp!accdpronceatheﬂoomnlﬁpofa ik . -

towel or blanke( ( prmuheﬂ deﬂgncd 19 preverit reduction of body temperature through direct contact with the ¢ell

~ floor), The detainee’s hands are manacled together and the arms placed 1n an outstretched pc«smon——eﬁhcr extended
beyolf@stte figad or éxtondexd to-Sithel side ofthe body—and anchored fo a far point on the floor in sugh'd tinner
that the amis cannot be bent or Used for balance or camfort, Al the same time, the ankles are shackled togetiier and

the egs are extended ina straight line with (he body and also anchored 1o a far paint o the fioor it such a manser

that thetegs cannot bebent-orused for balanos-orvomfort—Fd—Yowheve-spesifically-informed-us thatthe manacles
and shackdes are anchored without additional stress on any of the amn or Ieg joinis that might force the limbs beyond
- . hatural extension or creale fension on any joint Jd The position is sufficiently uncom{ortable to detainees to
'+ deprive them: of unbroken sleep, while allowing their Jower limbs 10 vecover from the e effects-of standing slecy
deprivation.. We usderstand that all standand precautions and procedures for shaékding are observed for both hands
and fees while in this positior. 7d. Yot have informed us that horizontal stecp dcpnvanon has been used until the
* delaines's affected Jimbs have demonsirated sutficient recovery (o retum 1o sittihg or standing stecp deprivation
mede; as warranted by ¢he requirements of the uucmgatmn leam, and subject 1o 1 determination by the medical
orﬁmr that there is no tontraindication to résuming other eap degrivation modes. /d,

o ' We express no view on whether any forther use of sleep deprivation following a 180-hour application of
the teshnique and 8 hem ofsleep would violate sections 234023404
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You have informed-us.that det‘t‘ainee:s are closely monitored by the interrogation team at-
all times (either directly or'by ¢losed-circuit video camera) while being subjected 1o sleep
deprivation, and that these personne] will intervene and the technique will be-discontinued i

“there are medical or psychological contraindications, Furthermore, as with all interrogation

 techniques used by the CIA, sleep deprivation will nof be used on any detainee if the prior

medical and psychological essessment reveals any contraindications. -

13. The “waterboard ™ Tn this technique, the detainee is lying on & gumey that is

inclined at an angle of 10 fo 15 degrees to the horizontal, with the detainee on his back and his

head toward the lowes end of the gurney. A cloth is placed aver the detainee’s face, and cold

. water is poured on the cloth from 2 height of approximately 6 to 18 inches.. The wét cloth creatés

a barrier through which it is difficult—or in some cases not. possible—t0 breathe. A single
“application” of water may not last for more than 40 seconds, with the duration of an
“application” measured from the moment when water—of whatever quantity—is first poured

- onto'thie cloth unti] the moment the cloth is removed from the subject’s face. See August I9

: effer st 1. When the time limit is reached, the pouring of water is immedia_te[y
discontinued and the cloth is removed. We understand that if the detaineo makes an effortto

‘defeat the technique (e.g,, by twisting his head 1o the side and breathing out of the comer of his

mouth); the interrogator may cup his hands around the detainee’s nose and mouth to dam the
ninoff, in which vase it would not be possible for the detaines to breathe during the application

- of the water, In sddition, you have informed us that the téchnique may be applied in & manner o

dofeat efforts by the detaines to hold his breath by, for example, beginning an application of
water as the detainee is exhaling. Hither inthe normal application, or where countermeasures are

. used, we understand that water may enter—and may accumulste in—the detainee’s mouth zad

‘masal cavity, preventing him from bredthing.” In addition, you have indicated fHiat.the detainee

. as'a countermeasure may swallow water, possibly in significant quantities. For that reason,

based on advice of medica! personnel, the CIA requires that saline solution be used instead of

plain water to reduce the possibility of hyponatremia (i.e., reduced cancentration of sodium in
the blood) if the detainee drinks the water. '

We understand that the effect of the waterboard 15 to induce a sensatjon of drowning.

* "This sensation is based on a deeply rooted physiological response, Thus, the detzinee

. thatpbased-on extensive expericrice, the process is not physically painful, but that it ustally does

experiences this sensation even if e is aware that he is niot actually drowming, We are informed

cause fear and panic.  The waterboard has been used many thousands of times in SBRE training
ersonnel, though in that context it is usuaily {imited to one or

(TUEYWAY 0 2005 17:147/58T. 17 745/N0, 6160429718 F 1%

provided to American military p
v applications of o more tharr 40 secorids achc ' —

" 1q most applications of this technique, iacluding as it is used in SERE trainiag, it appears that the

 individual undergoing the technlque is pol in fact completely prevented from bieathing, but his airflow is restricted .

by the wet cloth, creating 2 sensation of drowning. Sez JG Report at 15 (“Alrfiow is restricted . ... and the {eshrique
produces the seasation of drowning and suffocation.”). For purposes of our analysts, hawever, we will assume that

fthe individual is unable to breathe during the entire period of any application of water during the waterboard
techmique,

" 'The Inspector Generel was critical of the refiance on the SERE experience with the waterboard in Hght
of these and other differencss in the application of the technique. We discuss the Inspector General's criticisms
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. You have explained that the watetboard technique is used only ift (I} the CIA has
credible intelligence that a terrorist attack is immineant; (2) there are “substantial and credible
indicators the subject has actionable intelligence that can prevent, disrupt or delay this attack™;
and (3) other intterrogation methods have failed or are unlikely to yield actionable intelligence in
time to provent the attack. See Attachment to August 2 Rizzo Leiter. You have also informed us
-that the waterboard may be approved for use with a given detainee only during, at most, one
 single 30-day period, and that during that period, the waterboard technique may be used on no

more than five days. We further understand that in any 24-hour pericd, interrogaters may use no
. ‘ore than two “sessions” of the waterboard on a subject——with a “session” defined to mean the
time that the detainee is strapped to the waterboard—and that no session may last more than two
~ hours. Moreover, during any session, the aumber of individual applications of water fasting 10

* seconds ot longer may not exceed six. As noted above, the maximyum fength of any application
of water is 40 seconds (you have informed us that this maximum fas rerely been reached).
. Finally, the total cummulative time of alLaop} ns.of whatever fength in a8 24-hour period may

- not exceed 12 minutes. See Avgust 19 R o11or at 1-2. ‘Wo understand that these .
limitations have been established with-extensive input from OMS, based on experience to date -
with this technigue and OMS's professional judgment that use of the waterboard on 2 healthy
individua! subject to these limitations would be “medically acceptable.” See OMS Guidelines at
18-19. ‘ o : s C

During the use of the'waterboard, a physician and a psychologist are present at all times.

The detainee is monitored to ensure that he does not develop respiratory distress. If the detainee

is not breathing freely after the cloth is rémoved from his face, he is immediately moved to a

vertical position in order to-clear the water from his mouth, nose, and nasopharynx. The gurney

used for administesing this technique is specially desighed so that this can be accontplished very
quickly if necessary,” Your medical personriel have explained that the'use of the waterboard doos
pose a small risk of certain potentially significant medical problems and that certain measures are
taken to avoid or address such problems. Pitst, a detainee might vomit and then aspirate the

emesis. To reduce this risk, ary detainec on whom this technique will be used isfirst placed on a
liquid-diet. Second, the detainee might aspirate some of the water, and'the resulting water in the-
Tings might lead to pneumonia. To mitigate this risk, 2 potable saline solution is used in the
. "procedure, Third, it is conceivable (thaugh, we understand from OMS, highly unlikely) that & -
detainee could suffer spasms of the Tarynx that would prevent Kim from breathing even when the -
applisstionof water is stopped and the detainee is returned fo an upright position. In the event of
such spasms, & qualified physician would immediately intervene to address the problem, and, if
necessary, the intervening physician would perform a tracheotomy. Although the risk of such .

i eSS S CONSIdCrodreimote (it apparontly-hes-riever oceurred-in-thousands-of-instan

training), we sre informed that the necessary emérgency medical equipment is always present—
- -although not visible to the detainee—during any-application-of the waterboard. See.generally.id
at 17-20." : ‘ .. ' :

further below. Moteaver, as noted abov;:,' the very different situations of detainess undergoing interrogation and
military persontie] undergoing braining counssls against undue reliance on the experiénce in SERE teaining. That
expericnce is neverlhcless of some valtie in evaluating the technique. : :

1% (OMS identified other potential risks:
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We understand that in many years of us$bcn thowsands of participants in SERE training, =~

- the waterboard technique (&ithaugb used in a su]
any cases of serious’ phymcai pain or firolonged|
. waterboard has been used by the CIA on three
subjected to the technique numerous times, and
individuals has shown any evidence of physical
* than 25 months since the.ﬁechmque was used o
been invelved in lmposmg strict limits on the u
with careful monitoring, in their professional ju
‘or mental harm to a detainee. o addition; we w
by miedical and psychologtca! persotne! whene
additional reporting requirements beyond the no
interrogation techniques are used, Sée OMS Gu

¥,

stantially more limited way) has not resulted in

imental harm. In addition, we imderstand that the
ligh level al Qaeda detainees, two of whom were

accerdmg to OMS, none of these three

pains or suffering or mental harm in the moie
them. As noted, we understand that OMS has

¢ of the waterboard limits that, when combiried
gment should prever phys&cai pain or suffering
derstand that any detainee is closely monitored
rer the waterboard is applied, and that there are
rmal reporting reqmrements in place when other
fdelines at 20

& .

As noted, all of the mterrogéuon te;:h;nq
' restrictions, many based on input flom OMS, Our advice in this memorandum is based on our
understandmg that there will be carefu] adherenc

safeguards, and that there will be ongoing moni
medical and psychological personnel, as well as

es described above are subj Ject fo Rumerous

to all of these guidelines, rostrictions, and -
ring and reporting by the team, including OMS
prompt intervention by & team member, as

necessary, to prevent physical distress or mental harm so significant as possitily to amount to the

. .“severe physical or mental pgin or suffering”
-advice is also based on our understanding that

t is prohibited by sections 2340-2340A. Qur
interrogators who will use these techniques are

adequately trained to understand that the authorized use of the technigues is not designed or
- intended to cause severe physical or mental painlor suffering, and also to understand and respect
the medlcal judgment of OMS and the important rolé that OMS pcrsonne! play in the program,

" You asked for out advice concerning th

theiruse ona speczﬁc high value al Qaeda detmTec nam i

'qu_cs in connectxon with
You informed us.that the

TamEI s R IUWN LD O

Tnour Iimltexi experi@w, extensive

y eXper StlStzmgd u-\'t::.:hc waterboard can introduce now Tisks.
. Most scnausly, for reasons of physical fatigue on psychological resignation, the subject may
sm_p_y give up, allowing excessive filling of the ys and joss of consCiougness, An
'ur\reﬁponswc subfict should B righted imsnifédiatply, and the interrogator should deliver a sub-
xyphoid thrust to expel the water, If this fails (o restore normal breathing, sggmssne medical

_intervention is roquired. Any subject who has

ched this degree of compioiniss is not

constdered an appropriate Candidate Jor the water

afd, and the physician on (he Scent ¢an ot

coneur in the furthetuse of ﬁm waterboa:d mﬂw t spcc:l'c [Chicf GIVSSI ccnsultauon and

- approvals -

OMS Guidelines at 1B, OMS has also stated that “[bly days 3-5 of an aggressive program, cumulative cffects

bécome a potential concern, Without any hard data to g
we believe that beyond tis polnt contimued intense watgs

frequency and durauon of use of the waterboard,

/ ¢ither this risk or the-advantages of this technique,.

ard applications may not be medically appropriate” Jd.
- 3t19. Asnoted-abuve, bysed on OMS input, the €TA has dopted and mzposed a number of strict Hmitations on the
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ion about al Qaeda’s plans to launch an attack within the United -

ad extensive connections to various a] Qacda |

al-Zarqgawl network, and had arranged meetings

between an associate and o discuss such an attack_Au St-—?.‘fh
Lerter at 2-3. You advised s that medical and psychological assessments ere
completed by = CIA physician and psychologist, and that based on this examination, the
“physician concluded ‘_nedicaliy stable and has no medical contraindications to
interrogation, including the use of interrogatiop fechniques™ addressed in this memorandum.”
Medical and Psychological Assessmegl ofl§ attached to August 2 Rizzo Letter at 1.7
The psyehological assessment found BN vas alert and cﬁgnthentmiﬂﬂ and -
attention were appropriate.” Jd at 2, The psychologist further foun thought
processes were clear and logicsl; there was no evidenoe of a thought disorder, delusions, or -
hallucinationsf, and tJheré were not significant giens of depression, anxiety ot othier mental

* disturbance.” Id. The psychologist evaluated ‘psychologically stable, reserved and
defensive,” and “opined that there was no evidence that the use of the approved intervogation
methods would cause sny severe or prolonged psychological distutbanoeh Jd. st 2. Qur
conclustons depend on these assessments, Before using the techniques.on other defainees, the
CIA would need to ensure, in sach cuse, that all medical and psychological assessments indicate
that the detainee is fit to undergo the use of the interrogation techniques,

I
A

Section 2340A provides that “[w}hoever outside the United States commits:or attempts 10
commit torture shall be fined under this title or imprisoned not more thaa 20 years, or both, and
if death results to any person from conduct prohibited by this subsection, shall be punished by
death or imprisoned for any term of years or for life. " Section 2340(1) defines “torture” as “an

) ® You have advised us that the waterboard fias niot been use Ve understand that there may have
_been medical reasons againstusing it technique in his.case. OF course, our advice assumes that the waterboard .~
could be used only in the absence of medical contraindications. )

- The snedical emmuan.mpoﬁa&-vas obese, and tat he reported 2 “$+6 year history of non-

exeitional chest pressures, which are intermittent, a mpanied by nausea and depression and shoduess of

(h” Medical and Psychological Assessment of ARRERRE 1, aitached lo Augwst 2 Rizzo Leﬂer.h

et weverconsuted w phiysician-for this probleny™-and was“unable-or unwilling-te-be-maors-speciiicabatl
the frequency or Litensity of the aforemen(ioned symptoms.” Jd. He also reported suffering “long-term medical and
mental problors” from a mafor vettisle accident “many years o, and stated that he took miedication as a result of
that accident untif ten years ago. Jd. He stated that he was not currently taking any medication, He also reported
sceing a physician for kidey problems that caused iim to urinate frequently and complained of a {oothache, Id.
The medical examinati'oﬂhowad a rash on his chest and shoulders and thiat “his nWt were clear,
[and] his'heant sounds were normal with fo minmurs orgallops.” /4, The physictan opinc: ‘Likely has
soue reflux esophiagitis and mild check folliculitis, but doubtfed] that he has any corenary pathology.” Jd
T Sectien 23404 provides in full:

() Offénse.~Whoever outside thio United States commits or aticmpts to comumit {osture shall
be fined under this title or imprisoned not more than 20 years, or both, and if death-results to any
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act committed by-a person acting under color of law spécifically intended to inflict severe

physical or mental pain or suffering (other than pain or suffering incidental o lawful sanctions)
upon aniother person within his custedy or physical control”™®

. Congress enacted sections 2340-2340A to carry out the obligations of the United States
under the CAT. See HR_ Conf. Rep. No. 103-482, at 229 (1994). The CAT, among other
" things, requires the United States, as a state party, to ensure that acis of torture, alonig with
attempts and complicity to commit sich acts, are crimes under U.S. law, See CAT arts. 2, 4:3.
Sections 2340-2340A satisfy that requirement with respect fo acts committed outside the United
States Conduct constituting “torture” within the United States already was—and remains—
prohibited by various other federal and state criminal statites.

pesson from conduct profibited by this stbsection, shall be purished by death o imprisoned for
any term of years or for life.

{b) Terisdiction.—There is jurisdiction over the activity prohibited in subsection (8} if—
(1) the slicged offenderisa national of the United States; or
{2)the alleged offender j§ prefent [n the United States, irrespective of the nationality of
the victim or alloged offender. _
() Conspiracy.—A person who conspires to commit an offenss urider this section shall be
subject o the sanie penalties (other than the penalty of death) as the peraltics prescribed for the
offense, the cormission of which was the objeet of the conspiracy. : _
IBUSC. § 23404, '
B Bection 2340 provides in full;
. As used in this chapteé—
(1) “torture™ means an act committed by a person acting under color of law spegifically
intended to inflict severe phystcal or mental pain or suffering (other than pain, or suffering
incidental to lawful sanctions) upon another person within his custody or physical controel;
() “severe inental paln or suffering” means the prolonged meatal hacms caused by ot resulting
. Trom— - ‘ ) -
‘ (A) the intentioral infliction or threafened infliction of sevete physical pain or suffering;
S~ (B) the ddministcation or application, or threatened administration or application, of
mirid-ajtering substances orother procedures calculated o disrupt profoundly the senses or
the persenatity, N

{Crthe threat-oFtmminent-deathyor -

(D) the threat that andther person will imminently be sebjected to death, severe physical,
pain or suffering, or the adaministration or application of muind-altering substances or other
procedures caloulated to disrupt prafoundly the senses or personality; and
(3) “United States” means the saveral States of the United States, the District of Columbia,

and the commonwealths, territacies, and possedsions of the United States.

18 U.5.C. § 2340 (as amended by Pub. L. No. 108-375, 118 StaL 1811 (2004)),

#* Congress limited the termitorial reach of the federal torture statate by providing that the prohibition applics
only to condust cocurring “outside thie United States,” 18 US.C. § 2340A(a), which is currently defined in the -
stalute 1o fmean outside “the several States of the United States, the District of Columbia, and the commonweals,
territories, and possessians of the United States™ /4. § 2340(3) (as amended by Fub. L. No, 108.375, 118 Stat. 1811
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. The CAT defines “to"rturc” 50 as to require the intentional infliction of “severe pain or
'suffering, whether physical or mental.” Article 1(1) of the CAT provides:

For the purposes of this Convention, the erm “torture” means any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on 2

. pérson for such purposes a5 obtaining from him or a third person inforniation or a
confession, punishing him for aa act he'or a third person has committed ot is.
suspected of Having committed, or intimidating or cosrcing him o a third person,
or for:any reason based on discrimination of any kind, when such painor
suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person scting in an official capacity. It does not
include pain or suffering arising only from, inherent in-or incidental to fawful
sanctions.

The Senate included the following understanding in its resclution of advice and consent
* to ratification of the CAT: :

The United States understands that, in-order to constitute torture, an act must be
- specifically intended to inflict severe physical or mental pain or suffering and that
~ mental pain or suffering refers to profonged mental harm caused by or resulting
from (1) the intentignal infliction.or threatened infliction of severe physical pain
" or suffering, (2) the administration ot application, or threstened administration or
‘application, of mind altering substances or other procedures caloulated to. disrupt
profoundly the senses or the personality; (3) the threat of imminent-death; or
(4) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind:altering
* substances or ether procedures calculated to disrupt profoundly the senses o
personality. ‘ ‘ : : :

- 8. Exec. Rep. No. 101-30; at 36 (1990). This understanding was deposited with the, U.S.
_ instrament of ratification, see 1830 U.N.T.S. 320-(Cet. 21, 1994}, and thus defines the scope of
" United States obligations under the treaty. See Relevance of Senate Ratification History to
Treaty Interpretation, 11 Op. QL.C. 28, 32-33 (1987). The criminal prohibition against torture
thatCongress codified in 18U.S.C. §§ 2340-2340A generally tracks the CAT's definition of -
torture, subject to the U.S. understanding. = - -

hE ]

Lo

Under the-language-adopted by Congress.in sections:2340-23404, to constitute “torture,”
conduct must be “specifically intended to inflict severe physical or mental pain or suffering” In
the discussion that follows, we will separately consider each of the principal components of this
key phrase; (1) the meaning of “severe”; (2) the meaning of “severe physical pain or suffering”;

{2004)). You have advised us that the CTA’S use of the tcchmé;ucs addressed in this memorandum would ceour
“outside the United States” as defined in sections 2340-2340A." -




rs
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(3) the meaning of “se{rere mental pa’iﬁ or suffering”; and (4) the meaning of “specifically
intended.” ‘

(1} The meaning of “severe.”

 Begause the statute does not define “severe,” “we construe [the] term in accordance with
ifs ordinary of natural meaning,” FDIC v. Meyer, 510 U.S. 471, 476 (1994). The common.
understanding of the term “torture” and the context in which the statute was eracted also inform
our analysis. Dictionaries define “severe™ (often conjoined with “pain”) to mean *extremely
violent orittense: severe pain.” Americon Heritage Dictionary of the English Language 1633
(3d ed, 1992); see also XV Oxford English Dictionary 101.(2d ed: 1989) (“Of pain, suffering,
- loss, or the like: Grievous, extreme” and “Of ciroumstances . . . : Hard to sustain or-endure.).
“The common understanding of “tortuce” further supports the statutory concept that the pain or
sufferlng must be sevete. See Black’s Law Dictionary 1528 (§th ed. 2004) (defining “torture” as
“[eJhé infliction of intense pain to the body or mind to punish, to extract 2 confession of
.. information, or to obtain sadistic pleasure”) (emphasis added), Webster s Third New
- International Dictionary of the English Language Unabridged 2414 (2002) (defining “tortwre” as
“the infliction of infense pain (as from burnirig, erushing, wounding) to-punish or coerce
someone”) {emphasis added); Oxford American Dictionary and Language Guide 1064 (1999)
- (defining “togture” as “the infliction of severe bodily pain, esp. 8s & punishment or & means of
persuasion™) (emphasis added). Thus, the use of the word “severe” it the statutory prohibition
ot torture clearly denotes a sensation or condition that is extreme in intensity and difficalt to
.‘endure. ’ , _

. This interpretation is also consistent with the historical understanding of torture, which
has generally involved the use of procedures and devices designed to inflict intense or extreme
pain. The devices snd procedures historically used were generaily intended Yo cause exireme

- pain while not Iilling the person being questioned (or at Jeast not doing so quickly) so that
' questioning could continue, Descriptions in Lord Hope's lecture, “Torture,” University of
. Rssex/Clifford Chince Lécture at 7-8 (Jan, 28, 2004} (desoribing the “boot,” which involved
crushing of the victim’s }egs and fect; repeated pricking with Jong needles; snd ti}umbscrews),
and in Professor Langbein’s book, Torfure and the Law of Progf, cived supra p. 2, make this -
olear. As Professor Langbein summarized:
- The commones*ttorture devices—strappado; Tack, thumbscréws, legscrews—
worked upon the extremities of the body, cither by distending or compressing

Them. We may suppose that 1ese modesof torture-were preferred-beeause-they—— - ~-omere
were somewhat less likely to maim or kill than coercion directed to the trunk of

the body, and becaise they would be-quickly adjusted-to take secount-ofthe

vietim's responses during the examination.” ) '
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Torture and the Law of Proof at 15 {footnate omitted).”

 The statute, moreover, was intended to implement United States obligations under the
CAT, which, as quoted above, defines “torturc™ as acts that intentionally inflict “gevere pain or
suffering” CAT at. 1{1}. Asthe Senate Foreign Relations Committes explained in s report
recommending that the Senate consent to ratification of the CAT: -

The [CAT] secks to define “torture” in a relatively fimited fashion, corresponding
" to the common understanding of torture as an extreme practice whichis
universally condemned. . . .

, ... The term “torture,” in United States and international usage, is usually
reserved for extreme, defiberate and unusually cruel practices, for example,
sustaingd systematic beating, application of electric currents to sensitive parts of
the body, and tyingup orhanging i positions that cause éxtreme pain. '

S. Bxec. Rep. No, 101-30 at13-14; See also David P, Stewast, The Torture Convention and the
- Reception of International Criminal Leny Within the United States, 15 Nova L, Rev, 449, 455

(1991) (“By stressing the extieme nature of torture, . . . [the] definition [of torture in the CAT)

describes g relatively imited set of cirqumstances likely to be illegal under most, if not all,
“domestic legal systems.™). ‘

Drawing distinctions among gradations of patn is obviotsty not an easy task, especially
given the lack.of any precise, objective scientific criteria for measuring pain.* We are given
some aid in this task by judicial Interpretations-of the Torture Victims Protection Act (“TVPA"),
28.1.8.C, § 1350 note (2000). The TVPA, also enacted fo implement the CAT, provides a civil

-remedy o victims of torture; The TVPA defines “torture” to include: '

any act, directed against ad individual in the offender’s custody or physical
control, by which severe pain or suffering (other than pain or suffering arising.

e cmphatically are not saying that orly such historical techniques—or similar ones~—can constitute |
“lorture” under seotions 2340-7340A. But the historical uiderstanding of torture Is relevant ininterpreting ' -
Congress's intent in prohibiting thie crinie of “tortixe.” Cfl Morissette v. United States; 342 U5, 246, 263 (1952).

e Bypspite extensiye efforts to devefop objeetive eriteria for measuring pain, theee is no clear; objective,
consistent measurement, As ong publication explains: .

Pain is a complex, subjective, perceptual phenomenon with a tumber of dimensions—intensity,

quality, time coltse, impact, and TerSoTal THeAHI —Tar ate uiquety experiemid by eactrindivideat———————
© aiid, thus, can only e assessed indirectly. Pain is a subjective experience and there is no way {o '

objectively-quantifi-it. Consequenty,-assessment of 3 patient’s pain depends.on the patienl’s overt

commuications, buth verbal and behavioral. Given pain’s complexity, on raust assess niot only s

somatic (sensory) component but zlso patients’ moods, attitudes, coping ¢fforts, resources, responses

of family membwrs, and the impact of pain on their lves. )

. Dennis C. Tutk, Assess the Person, Not Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added), This
Yack of clarjty further complicates the effort lo define “severe” pain orsuffering.
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only from or inherent in, or invidental to, lawful sanctions), whether physical or
mental, {s intentionally inflicted on that individual for such purposes as obtaining
from that individual or & third person information or 2 confession, punishing that
individual for an act that individual or a third person has committed or is,
suspected of having committed, intimidating or coercing that individual or a third
person, or for any reason based on discrimination of any kind . . ..

TOR

' 28 U.S.C. § 1350.note, § 3(b)(1) (emphases added). The emphasized language is similar to
section 2340°s phrase “severe physical or mental pain or suffering."” As the Court of Appeals
for the District of Columbia Circuit has explained: :

The severity requirement is crucial to ensuring that the conduct proscribed by the
[CAT] and the TVPA is sufficiently extreme and outrageous fo-warrant the
universal condemnation that the term “forture” botli connotes and invokes. The
 drafters of the [CAT), as welf a5 the Reagan Administration that signed it, the
. Bush Administration'that submitted it to Congress, and the Senate that ultimately
" ratified it, theréfore all sought to ensure that “onily acts-of a certain gravity shall
be considered to constifute torture.” '

The critical lssue is the degreé'of pain and suffering that the alleged
torturer intended to; and aotually did, inflict upon the victim. The more intense,
lasting, or heinous the agony, the more likely it is to be torture,

Price v. Socialist People 's Libyan Arab Jamakiripa, 294 F.3d 82, 92-93 (D.C. Cir. 2002}

(citations omitted). The D.C. Cireuit in Price concluded that a complain that alleged beatings at
_the hands of police but that did not provide details concerning “the severity of plaintiffs” afleged

beatings, including their frequency, duration, the parts of the body at which they were aimed, and

the weapons used to carry them out,” did not suffice “to easure that {it} satisflied] the TYPA's
“rigorous definition of torture.” 7d. at 93. ‘ '

In Simpson v. Sacialist People's Libyan Arab Jamahiriya, 326 F 3d 2304D.C. Cir. 2003},
“the D.C. Cireuit again considered the types of acts that constitute torture under the TVPA
definition. The plaintiff alleged, among other things, that Libyan authoritiés had held her
incommunicado and threatened to kill her if she tried to leave.  See id. at 232, 234. The court
ackitBwiedged that “thise alleged aots certaftily reflect a bent toward cruelty on the patt of their
. “perpetrators,” but, reversing the district court, went on to hold that “they are not in themselves so
unusually cruel or sufficiently extrerite and ontrageous as to coastitute torture within the meaning

of the [TVPAL" Id at 234. Cases in which courts have found torture illustrate the extreme
 maturé of conduct that falls within, the statutory definition. See, e.g., Hilao v. Estate of Marcos,

- 103 F.3d 789, 790-91, 795 (Sth Cir. 1996) (soncluding that 2 course of conduct that included,
among other things, severe beatings of plaintiff, repeated threats of death and-electric shock,
sleep deprivation, extended shackling to a cot (at times with a towel over his nose and mouth and
water poured down his nostrils), seven months of confinement ina “suffocatingly hot” and

. ¥ Section 3(b)(2) of the TVPA defines “mental pain or suffering” vsing substantially identical language to
seotion 23402)'s definition of “severc mental pai orsuffering ™ - T
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cramp'ed cell, and eight yeérs of solitary or near-solitary confinement, constituted torture),
Mehinovic v. Vuckovic, 198 F. Supp, 2d 1322, 133240, 1345-46 (N.D. Ga, 2002) (concluding

that a course of conduct that included; among other things, severe beatings to the gehitals, head, ‘

and- other parts of the body with metal pipes, brass knuckles, batons, 2 baseball bat, and various
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs
and dislocation of fingers; cutting & figure into the victim's forehead; hanging ihe victim and
beating him; extreme lmitations of food and water; and subjection to games of “Russian
"~ roulette;” constituted tosture); Daliberti v. Republic of Irag, 146 F. Supp. 2d 19,2223 (D.D.C.
2001) (entering default judgment against fraq where plaintiffs alleged, among other things,
threats of “physical tosture, such as cutting off . . . fingers, pulling out . ... fingernails,” and .
electric shocks to the testicles); Cicippio v. slamic Republic of Iran, 18 F. Supp. 2d 62; 64-66
(D.D.C. 1998) (concluding that a course of conduct that included frequent beatings, pistol
“whipping, threats of imminent death, electric shacks, and attempts to force confessions by
playing Russian roulette-and pulling the trigger at.each denial, constituted torture). -

(2} The meaning of “.severé pbyﬁcq! pain or siffering.”

.. . The statute provides a specific definition of “severe-mental pain or suffering,” see 18
U.S.C. § 2340(2), but does not define the term “severe physical pain or suffering.” The meaning
of “severe physicat pain” is relatively straightforward; it denotes physical pain that is extreme in
- intensity and difficult to endure. In our 2004 Legal Standards Opinion, we concluded that under
some dircumstances, conduct intended to inflict “severe physical suffering” may constitute
torture even if it is not intended to inflict “severe physicaf pain" Id at10, That conclusion
follows from the plain language of sections 2340-2340A. The inclusion of the words “or

suffering” in the phrase “severe physical pain or suffering” suggests that the statutary category of

physical torture is not limited to “severe physical pain™ See, e.g., Dunican v. Falker, 533 U.S. .
167, 174 (2001) (explaining presutaption against surplusage). '

“Severe physical suffering,” however, is difficult to define with precision. Aswe have.
previously noted, the text of the statute and the CAT, and their history, provide little concrete
guidance as to what Congress intended by the concept of “severe physical suffering” See 2004
Legal Standards Opirion &t 11. 'We interpret the phrase in a statutory context where Congress
expressly distinguished “severe physical pain or suffering” from “severe mental pain or
suffering.” Consequently, we believe it a reasonable inference that “physical suffering” was
‘intended by Congress to mean something distinct from “mental pain or sufféring.” We

presune that where Congress uses different words in a statufe, those words are intended to have
" diffesgpt-meanings. Seg, e.g,, Barnes.v, United States, 199 F.3d 386,389 (7th Cir. 1959)
(“Different language in separate clauses in a statute indicates Congress intended distinct
meanings.”). Moreover, given that Congress precisely defined “mental pain or suffering” in

sections 2340-2340A. it is unlikely to have intended to undermine that careful definftion by —

. ® Coummon dictionary definitions of “physical” suppost reading “physical suffering” io mean something
different from mental pain or suffering. See, e.g., American Heritage Dictionary of the Eaglish Language 8t 1360
{“Of or refating lo thie body as distinguished from the rind or spitit™); Oxford American Dictionary and Langwage
Guide at 748 (“of ot concerning the body (physical éxercise; physical eduzation)”). ‘
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mcludmg essentially mental distress wzthm the separaté category of “physical suffering, "

In our 2004 Legal Standards Opinion, we concluded, based on the understanding that
“suffering” denotes a “state” of “condition” that must be “endured” over time, that there is “an
extended tcmperal element, or at least an element of persistence” to the concept of physical
* suffering in sections 2340-2340A. Jd at 12 & n.22. Consistent with this enalysis in our 2004
Legal Standards Opirfon, and in light of standard dictionary definitions, we read the word
“suffering,” when used in reference to physical or bodily sensations, to meari & state or condition
of physical distress, misery, affliction, or torment (usually associated with physical pain) that
persists for a s;gmf’ cant period of time. See, e.g., Webster 's Third New International Dictionary
~ at 2284 (defining “suﬁ‘emng as “thestate or experience of one who suffers: the endurance of or
) submission to affliction, pain; oss™; “a pain endured ar a distress, loss, or injury incurred”),

* Random House Dictionary of the Engifsf; Language 572, 1229, 1998 (2d ed. unabridged 1987)
(giving “distress,” “misery,” and “tormerit™ as synonymis of “suﬁ‘ermg’ }. Physical distressor
discomfort that is merely transitory and that does not persist over time does not constitute

“physical suffering” within the meaning of the statute, Furthermore, in our 2004 Legal
Standards Opinion, we concluded that “severe physical suffering” for purposes of sections 2340-
2340A requires “z condition of some extended duration or persistence as well as intensity” and
“Is reserved for physical distress that is ‘severe” considering its iutensity and duration or

“persistence; rather than merely mild or transitory.” Id. 4t 12:

We therefore believe that “severe physical suffering” under the statute means a state or
" condition of physwai distress, misery, affliction, or torment, usually invelving physical pain, that
is both extreme in intensity and significantly protracted in duration or persistent.over fime.
Accordingly, judging wlhiether a particular state or condition may amount to “severe physical
suﬁ'eﬁng requires a weighing of both its intensity and its durasion. The more painful or intense
is the physical distress involved—i.e., the closer it approaches the Jevel of sévere physical pain
‘separately proscribed by the statute——th¢ loss significant would be the element of duration or
. -persistence over time. On the other hand, depending on the circuinstances, a level of physical -

: ™ This conctusion {s reinfuroed by the expressions of concern at the time the Senate gave | its advice and
consent to the CAT sbout thie potential for vagueness in including the concept of mental pain or suffering as a
definjfiggal.element in any criminat protibition on torture, See, e.g., Convention 4 Against Torture: Hearing Before
theSenate Comm. Or’ Forexgn Refatians, 1015t Corig, 8, 10 (1?90} {prepared stafement of Abraham Sofser, Legal

- " Adviser; Depariment of State: “The Convention’s wording , , . is not inall respects as prec:se ag: We beixeve

st oy enme e DOCESSATY. . [Because. {&Mu}.mqmmcsta&l&mam.ﬂfmmim- '

. ‘st pay pardcular atteniondt the meaning and interpretation of its provistons, wpecmi{y coricening the standards
by which the Convertion will be appilied as a matter of U.S. law. ... [W]e prepared 2 codified proposal which . .

 EARHES ThE deRinition OF WAl paiR And SUHGE Ny 1‘5-1*5 (p‘rEﬁ e statdritent BE ARk Rich - The bas:c ‘
problem with the Torture Convention—ane that permeates all our conoems—is its imprepise definition of torture,
-especially a5 that fenm is applied to actions which result solely in mental anguish. This definitional vagueness
makes'it very doubliul thal the United States can, corisistent with Constitutional due process constratnzs, Tulfift its
obligation under the Coavention {0 adequately engrafl the definition of terture into the domestie crininal faw of the
United States."); id. at 17 {prepared statement of Mark Richard; “Accordingly, the Tornure Convention's vague
definition conceming the mental suffering aspezt of torture cannot be resolved by reference to established printiples
- of international law. In an effort to-overcome this unacceptable element of vagueness in Article I of the Convention,
we fave proposed aa understanding which defines severe mental pam constituting forture with sufficient specificity
to. .. meet Constitutional due process requirements.”).
L 0F6R N
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distress or discomfort that is facking in extreme intensity may not constitute “severe physical
suffermg" regardless of its duration—i.e., evenifit lasts for a very long period of time, In
defining conduct proscrtbed by sections 2340-2340& Congress established 2 high bar. ‘The
ultimate question is whether the conduct “is sufficiently extreme and outrageous to warrant the
universal condemnation that the term “torture’ both connotes and invokes.”. See Price v. Socialist

People’s Libyan Arab Jamahiriya, 294 F.3d at 92 (interpreting the TVPA); of. Mehinovic v,

Vuckovic, 198 F. Supp. 2d at 1332-40, 1345-46 (standard met under the TVPA. by a course of

conduct that included severe beatings to the genitals, head, and other parts of the body with metal -

pipes-and various other items; removal of teeth with pliers; kicking in the face and ribs; brezking

. of bones and ribs and dislocation of fingers; cutting & figure into the victim’s foreheéad; hanging
the victim and beating him; extreme limitations of food and water; and sub}ection to games of

“Russian roulette™).
¢ 3) The me&h‘i‘ﬂg of “severe mental pain or mﬁerfng;. o
Seotion 2340 defines “sévere mental pain or suffering” to mean:
. the prolonged mental harmn caused by or resutti_ngl from— ”

(&) theintentional infliction or threatened infliction of severe
physical puin or suffering;

(B) the administration or application, or threatened
administration or application, of mind-altering substances or other
procedures calculated to dlsrupt prcfoundiy the senses or the
personality;

(C) the threat of imminent death; or

(D) " the threat that another person will imminently be subjected to
death, severe phiysical pain or suffering, or the administration or
apphcat:on of mind-altering substances or other procedures cal culdted
to disrupt profoundly the senses or personality] }

18: U S.C. § 2340(2). ‘Torture is.defined under thf, statute to inglude an act specflﬁca!ly intended
to inflict severe mental pain or suffering. See id § 2340(1),

: Au important prelimma:y question wzth respect to this definition is whether the statutory
- list of the four “predicate acts” irt-section 2340(2)(A)-(D) is exclusive. We have concluded that
Cor;gggs,s intended the Jist of predicate acts to be exclusive—that is, fo satisty the definition of
“severe mental pain or suffering” under the statite; the profonged riiental harm must be caused
by acts falling within one of the four statutory categories of predicate acts. 2004 Legal

' a;anaarcisﬁprmmt13"Wmhmmmlushwbmrﬂwdmanguag@ofﬂteﬁamte

which provides a detailed definition that includes four categaries of predicate acts joined by the
digjunctive and does not tontain a catthali provision or any other language suggesting that
additional acts might qualify (for éxample, !anguage such as “!uciudmg“ or “such actsas”). Id¥

% These four categorits cf predicate acts “are members of an assoctatcd group or séries, jusUmeg e
mfe:ence thatitems not mentioned were excluded by deliberate choice, not inadvestence.” Bornhart v. Peabody

Coal Co., 537 U.8. 149, 168 (2003} (quoting Unfted States v. Vorn, 535 U.S. 55, 65 (2002)), See also, ..,
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Congress plainly considered very specific predicate acts, and this definition tracks the Senate's
understanding concerning menta! pain or suffering on which its advice and consent to ratification
of the CAT was conditioned. The conclusion that the list of predicate acts is exclusive is
consistent with both the text of the Senate's understanding, and with the factthatthe .~ -
-uriderstanding was vequired out of concern that the CAT’s definiticn of torture would aot
otherwise meet the constitutional requirement for clarity in defining crimes. See 2004 Legal
Standards Opinion at 13, Adopting an interpretation of the statute that expands the list.of
predicate acts for “severe mental pain or suffering™ would constitute animpermissible rewnting
of the statute and would introduce the very imprecision that prompted the Senate to require this
understanding as'a condition of its advice and censent to ratification of the CAT!

Another question is whether the requirement of “prolonged mental harm” caused by or

© resulting from one of the enumerated predicate acts {s-4 separate requirement, or whether such -
“prolonged mental harm” is to'be presumed any tinje one of the predicate acts ocours. Although
it is possible to read the statute’s reference to “fhe prolonged mental harm caused by or resulting
from” the predicate acis as creating a statutory presumpition that each of the predicate acts will.
always cause projonged mental harm, we concluded in our 2004 Legal Standards Opinion that
that was not Congress’s intent, since the statutory definition of “severe mental pain or suffering”
was meant o track the understanding that the Senate required as & condition to its advice and

* consent to ratification of the CAT: '

in order to constitute torture, an act must be specifically intended to inflict severe
. physical or mental pain or sufféring and that mental pain or suffering refers to
prolonged mental harm caused by or resulting from (1) the intentonal infliction or
threatened infliction of severe physical pain-or suffering; (2 the administration or
application, or threatened-administration or application, of mind altering
substances or other procedures caloulated to disrupt profoundly the seénses or the
personality; (3) the threat of imminent death; or (4) the threat that another person
+ willimminently be subjected to death, severe physical pain or suffering, or the
‘administration or application of mind altering substances or other procedures
calculated to disrupt profoundly the senses or personality. ‘ _ -

S, Exec, Rep. No. 101-30 at 36. As we previously stated, “[wle do not believe that simply by
addifg the word ‘the’ Before ‘prolonged harin,' Congress intended &'fhaterial change in the
‘definition of mental pain or suffering as articulated in the Senate’s understanding to the CAT.”

2004-Fegal-Standards-Gpinion-at-13-14—“The-dofirition-of torture-smanatesdicestly from ..
article 1 of the [CAT]. The definition for ‘severe mental pain and suffering’ incorporates the

{ebove mentioned} understanding.” - Rep. No: 103-107,-at-§8-59.{1993) (emphasis.added). .

This undetstanding, embodied in the statute; defines the obligation undertaken by the United

States. Given this understanding, the legislative history, and the fact that section 23 40(2) defines

“severe mental pain or suffering” carcfully in Janguage very similar to the understanding, we

believe that Congress did not interid to create a présumption that any time one of the predicate

Leatherman v, Tarrant County Narcolics Intelligence & Coordination Unit, 50‘7 0.8, 163, 168 (1993); 2A Norman
-}, Singer, Statutes and Statitory Construction § 47.23 (6th od. 2000). Nor do we see any “contrary indications” that
would rebut this inference. Vonn, 535 U.§, at 65,
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acts ocours, prolonged mental harm is automatiealiy.dccrﬁcd to result. See 2004 Legal Standards
Opinion at 13-14. At the same time, it is conceivable that the gccurrence of orie of the predicate

acts alone could;-depending on the circumstances of a particular case; give tise to an inference of
Intent to cause prolonged mental harm, as required by the stante. '

~ Tuming to the guestion of what co‘nstifutés “prolonged mentfal harni caused by or
resulting from” a predicate act, we have concluded that Congress intended this plirase fo require

mentsl “harm” that has some lasting duration. /d. at 14, Thers is little guidance to.draw uponin °

‘Interpreting the phrase “prolonged mental harm,” which does not appear in the relevant medical
literature. Nevertheless, our interpretation is consistent with the ordinary meaning of the
statutory terms. . First, the use of the word “harm”—as opposed to simply repeating “pain or
suffering®—suggests some mentat damage or injury. Ordinary dictionary definitions of “harm,”

* such as “physical or mental damage: infury,” Webster's Third New International Dictionary at

1034 (emphasis added), or “[pJhysical or-psychological injury or demage,” American Heritage
Dictionary of the English Language at 825 (emphasis added), support this interpretation.
Second, to “prolong” means to “lengthen in time," “extend in duration,” or “draw out,”
Webster's Third New International Dictionary at 1815, further suggesting that to be “prolonged,”
the mental damage must extend for some period of time. This damage need not be permanent,
but it must be intended to continue for 8 “prolonged” period of time.* Moréover, under séction
2340(2), the “prolonged mental harm™ mast.be “caused by” or “resulting from™ ane of the
enumnerated predicate acts. As we pointed out in 2004 Legal Standards Opinion, this conclusion
is not meant to suggest that, if the predicate act of acts continue for an extended periad,
“prolonged mental harm” cannot ocour until afier they are completed. Jd st 14-15 n.26, Early
occurrences of the predicate act could cause mental harim that could continue—and become
prolonged-—during the extended period the predicate acts continued to ooour. See, e.g, Sackie v.

- Asheroft, 270 F, Supp. 2d 596, 601-02 (B.D, Pa. 2003) (finding that predicate acts had continued

over a three-to-four-year period and concluding that “prolonged mental harm” had occurred

during that time).

Although there are few judicial opinions discussing the question of “prolonged mental
harm,” those cases that have addressedthe issue are consistent with our view. For example, in
the TVPA case.of Mefitnovic v. Vuckovic, the district court explained that:

 Alihough we do not suggest that the statote is fimited 15 such cases, devélopment of a mental disarder-—

such as post-traymialie stress disorder or perhiaps cironic depression—could constitute “prolonged meontal harmt.”
See American Psychistric Assaciation, Diagnostic and Stafistico!l Manual of Mental Disorders 369-76, 463-68 (4th

ed. 2000) (USMAV-TR"Y. See afso, e.g., Report of the Special Rappartenron Torture and Ottier Cruel, fnhuman
or Degrading Treatment or Punishment, F.N.Dos. AJ59/324, 31 14 (2004) ¢The most comunon diagriosis of

—.psychiatric symptoms smong torlure survivors is.said 1o be post-traumatic stress disorder.™); see alse Metin Basaglu

etal, Torture and Mental Health: A Research Overview; in Ellen Gertity ef al. eds., The Mental Health
Consequences of Torture 4849 {2001) (refeiring (o findings of higher rates of post-traumatic stress disordér in

 StuRier [HVOIVEHE TOHUTE SURVIvEIE): Wiltst Parker &t &1, Pipchalegival Bffeces sy Torure: A Empirical-Studyof

Tortured and Non-Tortured Non-Political Prisoners, in Melin Basoglu ed., Tortiire and Its Conséquences: Current
Treatment Approaches 17 (1992) (re¥erring to findings-of post-traumatic strass disorder in torfure survivors). OMS
has advised thal—although the ability to predict is imperfect—ticy would object to the initial or continued use of
any techaigue if their psycliotogical assessment of the detaince suggested that the use of the technique might resalt
in FISD, chronic depression; or ther condition that could constinite prolonged mental harm.

rop secte R~ Opof
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-530 U.S. 255, 268 (2000) (explaining that general intent, a5 opposed to specific intent, requires -
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[The defendant] also caused or participated in the plaintiffs’ mental torture.

Mental torture consists of “prolonged mental harm caused by or resulting from:
the intentional infliction or threatened infliction of severe physical pain or

suffering; . . . the threat of imminent death. .. " ‘As set out above, plaintiffs
noted in their testimony that they feared that they would be killed by [the
defendant) during the beatings he inflicted or during games of “Russian rouletie.”
Fach platntiff continues to suffer long-termt piychological harm as a result of the
ordeals they suffered at the hands of defendant and others.

198 F. Supp. Zd gt 1346 (emphasis added, ﬁrsfeiﬁ;isis in-original). In resching its conclusion,
the court noted that each of the plaintiffs were continuing to suffer serious mental harm eventen.

. years after the events in question. See id. at 1334-40. In each case, these mental effects were

cotitinuing years after the infliction of the predicats acts. .Se¢ also Sackie v. Asheroft, 270

R. Supp. 2d at 597-98, 601-02 (victim was kidnapped and “forcibly recruited” as & child soldier

ot the age of 14, and, over-a period of three 1o four years, was repeatedly. forced to take narcotics
and threatened with imminent death, all of which produced “prolonged mental harm” during that
time). Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 B..Supp. 2d 1265

(S.D. Fla. 2003), the coust rejected a claimunder the TVEA brought by individuals who had

been held at gunpoint overnight and repeatedly fhreatened with death. While recognizing that

’ the plaintiffs had experienced an “ordeal,” the court concluded that they had failed to showthat

their experience caused lasting damage, noting that “there is simply no allegation that Plaintiffs
have suffered any prolonged mental harm or physical injury asa result of their alleged

intimidation.” Id. at 1294-95. . :

- {4) The meaning of ".specr’ﬁcalbf‘in{eﬂded )

It is well recognized that the term “specific intent” has no clear, seftled definition, and '
that the cousts do not use it consistently. See 1 Wayne R. LaFave, Substantive Crimingl Law

8 5.2(e), 1t 355 & n.79 (2d ed. 2003), “Specific intent” is most commeonly anderstood, however,
“to designate g special mental element which is required sbove and beyond any'mental state

required with respect to the aclus reus of the-crime,” Id. at 354; see alsa Carter v. United Siates,

“that the défendant possessed knowledge [only] with respect to the acfus reus ofthe crime”).
Somgsases suggest that only & conscious desire to produce the proseribed result constitutes
specific intent; others suggest that éven redsonable foreseeability aiy suffice. In United States
v. Bailey, 444 U.S. 394 (1980), for example, the Court suggested that, at least “{ijn geneval

sense,"?H,”ét'%ﬁ;‘“@R‘iﬁﬁﬁtmt"“mqﬁires'thatnue"oonsciauslyéesim-fha-msuit,-fd,_-at.é(l}:ﬂi___.__..____ .

- The Court compared the commion law’s meris rea congepts of specific intent and general intent fo

‘the Mods! Pl Code's meny rew otiepts of acting purposefully-and-acting knewinghy. See id,

. gt 404-05. “[A] person who causes a partioular result is said to act purposefully,” wrote the

Court, “if *he consciously desires that result, whatever the likelihood of that result happening
from his-conduct.” Id at 404 (internal quotation marks omitted). A person “is-said to att
knowingly,” in contrast, “if he is aware *that that result is practically certain to follow from his
conduct, whatever his desire may be as to that result.™ Id {internal quotation marks omitted).
The Court then stated: “In a general sense, ‘purpose’ corresponds foosely with the common-law

concept of specific intent, while ‘knowledpe” correspor ds loasely with the concept of peneral
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intent.” Jd at 405, In contrast, cases such as United Stares v. Neiswender, 590 F.24 1269 (4th
Cir. 1979}, suggest that to prove specific intent it is enough that the defendant simply have
“knowledge or-notice” that his act “would have likely resulted in” the proscribed outcome. J. at
1273. “Notice,” the court held, “is provided by the reasonable foreseeability of the natural and
probable consequences of one’s acts.™ Jd =~ :

As in 2004 Legal Standards Opinion, we will not attempt to ascertaln the precise '
meaning of “specific intent” in sections 2340-2340A.  See id.at 16-17. K is clear, however, that
the necessary specific intent would be present if an individual performed an act and “consciously
desire[d]" that act to inflict severe physical or mental pain or saffering. | LaFave, Substantive
Criminal Law § 5.2(a), at 341, Conversely, if an individual acted in good fith, and.only afier

.. Teasonable investigation establishifig that his conduct would not be expeoted to inflict severe
- physical or mentsl pain or suffering, he-would pot Have. the specific intent necessary to violate
- -sections 2340-2340A. Such an individual could be said neither consciously to-desire the

proscribed result, see, e.g., Bailey, 444 U,S. at 405, nor to have “knowledge or notice” that his

- act Pwould likely have resulied in” the proscribed outcome, Neiswender, 590 F.2d at 1273,

. Aswedidin 2004 Legal Standards Opiriion, we stress two additional points regarding
specific intent; First, specific intent Is distinguished from motive. A good motive, such as to

. protect national security, does not excuse conduct that is specificaily intended to inflict severe

physical or mental pain or suffering, as proscribed by the statute. ‘Second, specific intént to take
4 given action can be found even if the actor would take the action only upon certain conditions.

. Cf.. eg., Holloway v. United States, 526 U.S. 1, 11 (1999) (“{A] defendant may not negate a

proscribed intent by requiring the victimto comply with a condition the defendant has no right to

.

tmpose.”). See also id at 10-11 &1in. 9-12; Model Penal Code § 2.02(6). Thus, for example,

‘the fact that a victims might have avoided being tortured by ¢cooperating with-the perpeirator

would not render permissible the resort to conduct that would otherwise constitute torture under

the statute. 2004 Legal Standards Opinion at 17

mt

In the discussion that follows, we will address each of the specific interragation

* tectiniques you have described, Subject to the understandings, limitations, and safeguards

discussed herein, including ongoing medical and psycholegical monitering and feam intervention
as necessary, we conclude that the authorized use of each of these techaiques, considered
individually, would not violate the. prohibition that Congress has adopted i sections 2340-
23444, This conclusign is straightforward ‘with respect to all but twyg of the techniques. Use of
sleep deprivation as an enhanced technique and use of the waterboard, however, involve more
substantial questions, with the waterboard presenting the most substantial question. Althoughwe

: LUn'él.w'mﬁmmmeﬁslmmmmm%fté‘fh?ﬁ'ﬂ‘[ita.'dum

you have described—would not-violate the stafite, the issues raised by'these two techniques

“counsel great cautor fr thieir use; nclmitng both creful Mberence to thelimitationsand

* “The Criminal Division of the Department of Justice has reviewed this memorandum and is satisfied that
outr generz! interpretation of the legal standards under sections-2340-23404 is consistent with its concurrerice In the
2004 Legal Standards Opinion, '

. | ’fOIyEC'/RET
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- as elements ofa course of tralning without any reported fncidents of prolon)

- program suffering any adverse meatal health effects (though he advised of ong

-4:3% had sormie-contact with-psychology s¢:
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restrictions you have described and also close and'continuing medical and psychological
motitoring.

Before addressing the application of sections 2340-2340A to the specific techniques in
question, we noté certain overall features of the CIA's approach that are significant to our
conclusions, Intefrogators are trained and certified in'a course that you have informied us |
currently lasts approximately four weeks. Interrogators (and other personiel _deployefi as part of
this program) are required to review and acknowledge the applicable interrogation guidefines.
Sce Confinement Guidelines at 2, Interrogation Guidelines at 2 (“The Director, ba
Counterterrorist Center shall ensure that all personnel d  ergaced ju the interrogationof
persons detained pursuant to the authorities st forth in L Rl
have been appropriateiy screened (from the medical, psychologreal and secority stancpoints;,

have reviewed these Guidelines, have received appropriate tratning in their implementation, and

~ have completed the attached Acknowledgement.”). We assume that all interrogators are

adequately trained, that they understand the design and purpose of the inferrogation techniques,

and that they will apply the techaiques in accordance with their authorized and intended use,

In addition, the involvement of medical and psychological personnel in the adaptation

. and application of the established SERE techniques is particularly noteworthy for purposes of

our anatysis.®® Medical personnel have béen involved in imposing limitations on—and requiring

changes to—certain procedures, particularly the use of the-watesboard ¥ We have had extensive

B oAs .notcd:aﬁcve, cach of these techniques.has been adapled (although in'some cases with significant

‘medifications) from SERE iraining. Through your consultation with various individuals responsible for such

training, you have learned facts retating to experience with them, which you have reported (o us. Again, fully
recognizing the limitations of véliance on this experience, you hzve advised us Qudt these : ave been used

physical pala, injiry, or suffering. With réspect to the psychological impar R
SERE school advised that during his three and a half years in that position, hie trained 10,000 students, only two of

-whom dropped-out following use of the technigques, Although on rare occasions students temporarily postponed the

‘remalnder of the training and recelved psychological counscling, we vuderstand that those students were able fo

finish the prograni without any indication of subsequent mental heallh effects. oSN hashdd over

ten years experience with SERE trainifig, told you that he was not aware of any individuals who.completed the -
“¥ho. did not compleie the

503 15§ {thout

training who had an adverse tertal healih reacifon that Jasted two hours and sa0 qusiy 91
i eatrnent and with o further symptoms réported). In.addition, the S £e
o has had expericncs withall of the techniques discussed hercin, hasadvised that the use of-mm .
procedures has not resulted in any reported instances of prolonged meatal harm and very few [nstances of immediate
s Tt tratning O 26:829 students A Foroe-SERE-rmaining Fom——————
1993 throngli 2001, only 0.14% were pulled from the program for psychological reasons {specifically, attiough
i dy. 3 individuats with such contactinfagt withdrew
bxpresced confidence—based on
{raining: { cause any loig-term psychological harm and
thé training at all, they “ate certajnly minimal.”

from the program). We vnderstand thal thy
debriefing of students and othier information-—h
thal if there are any long-term psychological effects of

3 We note that his invelvement of medical personnel in designing safeguards for, and tn moritoring
implementation of, the procedures is 2 significant difference from eardier uses of the techniques catalogued inthe
Inspector Genetal's Repoit, See /G Report at 21 n.26 (“OMS was nejther consulted nor involved in the {nitial
analysis of the risk and benefits of [enhanced interrogation techniques), nor provided with the OTS report cifed in
the OLC opinion {the Interrogation Mentorandum],”). Since thal trme, based au comments from OMS, additional
constraints have been imposed on se of the techniques.” :
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meetings with the médical personnel involved in monitoring the use of these techniques. Itis
clear that they have carefully. worked to ensure that the techniques do not result in severe
physical or mental pain or suffering to the defainess.” Medical and psychological personnel
evaluate each detainee before the use of these techniques on the detaines is approved, and they
continue to monitor each detaines throughout his interrogation and detention. Moreover, |
medical personnel are physically present throughout application of the waterboard (and present

. or otherwise observing the use of all techuiques that involve physical contact, as discussed more
fully above), and they carefully monitor detainees who are undergoing sleep deprivationor -

dictary manipulation. In addition, they regularly assess both the medical literature and the
experience with detainees,™ OMS has specifically declared-that “fmJedical officers must remain
cognizant at all times of their obligation to prevent ‘severe physical or mental pain or suffering ™

. OMS Guidelines at 10. In fact, we understand that medical and psychological pecsonnel have
discontinued the use of techniques as to a pariicular detainee when they-believed he might suffer
- such pain or suffering, and in certain-instances, OMS medical pérsonnel have not tleared certain

detainees for some—or any—techniques based on the initial medical and psychological
assessments, They have also imposed additional restrictions on the use of techniques (such as

- the waterboard) in order to protect the safety of detainiees; thus reducing Rirther the risk of severe

pain or suffering, You have informed us that they will continue to have this role and authority.
We assume that all interrogators understand the important role and authority of OMS personnel
and will cooperate with OMS in the exercise of these dutics. '

Finally, in sharp contrast to those practices universally condemned as torture over the

' centuries, the techniques weé consider here have been carefully evaluated to avoid causing severe
- pan or suffering t0 the detainees. As OMS has described these techiques as a group:

Inall instances the general goa! of these techniques is 2 psychological impact, and
* not some physical effect, with a specific goal of “dislocat{ing] [the detainee’s]
_expectations regarding the treatment he believes he will receive. . ..” The more
physical techniques are delivered in a manner carefully limited to aveid serious
Jpain. The slaps, for example, are designed “to induce shock, surprise, and/or
humiliation” and “not to inflict physical pain that is severe or lasting™

' .Id. at 89,

AW are misiubthat, istosically, medical personnel have sometisiies boen used (o énhance, niof prevent,

-torture—fbr example, by kesping 2 torture victim alive and conscigus 5o as o extend his suffering, It is absolutely
- clear, as you have informed us and as our own dealinigs witly OMS personnc] have confirmied, that the involvenient

ufﬁMSﬁiﬂtMﬁwmﬁmioﬁcﬂmmmmﬁnmndnﬁﬁmmn‘am&ﬁcﬂhgﬂﬁh‘:«%f&——w———;—-

Guidelines explain, “OMS is responsible for assessing and ronitoring the fiealth of alt Agency detainess subject to
“enhanced. intersogation feshniquss, and for dotermining that the authorized administration of fiese techniques
would not be expecied (o cayse serious or permanent harm.” OMS Guidelines i 8 Footaote omitted).

% To assist in monitoring experience with tie delainess, we understand that there is regular pepocting on

‘medical and psychological experience with the use of these teehniques oti detainees and that there arg special

instroctions on documenting experience with sleep deprivation and the waterboard. See OMS Guidelines a1 6-7, 16,
20. '
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With this background, we turn to the a,ppticatidn of sections 23'40—2_3{&01& to each of the
specific interrogation techniques. '

1. Dietary mampulcrﬁon. Based on expetietics, it is evident that this techmique is fiot
expected to cause aity physical pain, let alone pain-that is extreme in intensity. “The detaince is

“carefully monitored to ensure that he does not suffer scute weight foss or any deliydration.

Further, there is nothing in the experience of caloric intake at this level that could be qxpemgd to
cause physical pain. Although we do not equate a person who valuntarily enters a weight-loss

. program with a detainee subjected to dietary maniputation as an interrogation technique, we

believe that it is relevant that several commerclal weight-loss pragrams avaitable in the United

‘States involve similar or even preater. reductions in caloric intake. Nof could this technique
“reasonsbly be thought to induce “severs physical suffering.” Although dietary manipulation may

cause some dogree of hunger, such an experience is far from extreme hunger {fet alone

starvation) and cannot be expected to amount (o “severe physical suffering' under the statute.
The caloric levels are set based on the detaines’s weight, so a5 to ensure that the detainee doss -

* not experience extreme fiunger. As noted, many people participate in weight-loss programs that

involve similar or more stringent caloric limitations, and, while such participation cannot be

equated with the use of dietary manipulation &s an intermogation technique, we befleve thatthe

existence of such programs is relevant fo whether dietary manipulation would cause “severs .

 physical suffering” within the meaning of sections 2340-2340A. Because there is no prospect

that the technique would cause severe physical pain-or suffering, we conclude that the authorized

“use of this techinique by an adequately trained interrogator could notreasonably be considered

specifically intended to do 50,

This technigue presents no issue of “severe menal pain or suffering” within the meaning
of sections 2340-2340A, because the use of this technique would involve no qualifying predicate
act. - The technique does not, for example; involve “the intentional infliction or threatened
infliction of severe physical pain orsuffering,” 18'U.8.C. § 2340(2)(A), or the “application

... of ... procedures calculated to disrupt profoundly the senses or the personality,” id.

§ 2340(2)(B). Moreover, there is no basis to believe that dietary manipulation coyld cause
“prolonged mental harm.” Therefore, we conclude that the aothorized use of this teclinique by
an adequately trained interrogater could not reasonably be considered specifically intended to

- ra
. - v

2. Nudity. We understand that nudity is used as & technique to create psychological

diseemfer{;—net-:eminﬁict-any_physig;a@:ihwﬁuffetiagﬂu.hmjnfomed us that during the

use of this techoique, detainees are kept in locations. with ambient temperatures that ensure there
- js-no-threatto theirhealth. .Sp@e‘aﬁcaliy?this,temniquarw.opl;d,nm,bgQLHRIQ.Y&Q..@EEQ@R@I@EEW& o

below 68°F (and is unlikely to be employed below 75°F). Bven if this technique involves some -
physical discomfort, it cannot be said to cause “guffering” (a5 we have explained the term

3 \n Irelandv, United Kingdom, 25 Eur. Ct. FLR. (ser. A) (1978), the European Court of Human Rights
Goncluded by a vote of 13-4 that a reduced diet, even in conjunction with a nuimber of other techuiques, did not
amount to “torture;” a$ defined in the European Convention on Human Rights. The reduced diet there consisted of
one “round” of bread and a pint of water every six houss, se¢ {d., separate opinion of Judge Zckia, Farl A. The
duration of the reduoed diet in that case is not clear, ‘ .
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abave), let alone “severe physical pain or suffering,” and we therefore-conclude that its
authorized iise by an adequately trained intervogator could not reasonably be considered
specifically intended to do so. Although some detainees might be humilisted by this technique,
especially given possible cultural sensitivities and the possibility of being seen by femate

" officers, it cannot constitute “severe mental pain or sulffering” under the statute because it does
. not invalve any of the predicate acts specified by Conpgress, .

3. Attention grasp. The attention grasp involves no phyéical‘ pain or suffering for th_é
detairiee and dogs not Involve any predicate act for purposes of severe meatal pain or suffering
under the statute. Accordingly, because this technique cannat be expected to cause severe

. physical or ments! pain or suffering, we conclude that its authorized use by an adequately trained

interrogator could not reasonably be considered specifically intended to do so.

4, Walling. Although the walling technique involves the use of considerable force to

* push the defainee against the well and may involve a large number of repetitions in certain cases,

we understand that the false wall that is used is flexible and that this technique is not designed to, -
and doés not, cause severe physical pain to the detaines. We understand that there may be some
-pain or irritation associated with the collar, which-is used to help avoid injury such as whiplash
to the detainee; but that any physical pain associated with the use of the collar would not
approach the level of intensity needed to constitute severe physical pain, Similacly, we do niot
believe that the physical distress caused by this technique or the duration of its use, even with
multiple repetitions, could amount to severe physical suffering within the meaning of sections
2340-2340A. We understand that medical and psychological personnel are present or-observing
during the use of this technigue (as with all techniques involving physical contset with 2
detainee), and that any member of the tesm or the medical staff may intercede tg stop the use of
the technique if it is being used-improperly or if it appears that it may cause injury to the
detaines. We also do not believe that the use of this technique would involve a threat'of

" infliction of severe physical pain or suffering or other predicate act for purposes of severe mental

pain or suffering under the sistute. Rather, this technique is designed to shock the détainee and
distupt his expectations that he will not be treated forcefully and to wear down his resistance to
itervogation, Based on-these understandings, we conclude that the authorized use of this
technique by adequately trained interrogators could dot reasonably be considered specifically
-in’t'ande? 10 cause severe-physical or mentsl pain or suffering in viglation of sections 2340-
2340A.%°

5. Facial hold. Like the atterition grasp, this technique involves no physical pain or
suffarimg-antd does not involve any-predicate:act for purposes of Severe mental pain or suffering,

~Accordingly, we concliide that its authorized use by adequately trained interrogators could not

- % In Interrogation Memorandhm, we did not desoribe the walling tectmique as involving the number of

- "j“"répeti{i{ﬁi’s*tlmwmudcrstanémy'tre*appl'wd:“@m*a&vioéwﬁmmmwallingﬂintheﬁrcscntvnwnramndum=§s~-'

specifically based on the wndarstanding that the repetilive use-of walling is intended only (o increase the drama and

- shock of the techaique, to wear down the detaines's tesistance, and to distept expectations that he witl nat s treated

with-force, and thatsuch use is not intended to, and does not In fact, cause severe physical pain (o the detainee.
Mareover, our advice specifically assumes that the use of walling will be stopped if there is any indication that the
use of the technique is or may be causing severe physical pain to 2 detzinee. '

t0p s5Cxe RN 05 0RN
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reasonably be considered specifically intended to cause severe physical or mental pain of
suffering,

6. Facial slep or insult slap. Although this technique involves a degree of physical pain,

the pain associated with a slap to the face, as you have described it to us, could not be expested

£ constituts severe physical pain. We understand that the purpose of this technique is to cause.
shock; sucprise, or humiliation, not to iniflict physical pain that is severe or lasting; we assume it
will be used accordingly. Similarly, the physical distress that may be caused by an abrupt slap to
the face, even if repeated: several times, would not constitute an extended state or condition of
physical suffering and also would not likely involve the level of intensity required for severe

. physical suffering under the statute. Finally, a facial slap would niot involve a predicate act for

. purposes of severe mental pain or suffering, Therefore, the suthorized use of this technique by

. adequately trained interrogators could not reasonably be considered specifically intended to

cause severe physical or mental pain or suffering in violation of sections 2340-23404.°%°

7. Abdominal slap. Although the abdominal slap technique might invelve some minor
physical pain, it cannot, as you have described it to us, be said to involve even moderate, let
alone severe, physical pain or suffering. Again, because the technique cannot be expected to

- cause severe physical pain 6r.suffering, we conclude that its authorized use by an adequately
trained interrogator could not reasonably be considered specifically intended to do so. Nor could
it be considered specifically intended to cause severe mental pain or suffering within the

. meaning of sections 2340-23404, as nane of the statutory predicate acts would be present.

8. Cramped confinemen. This technique does not involve any significant physical pain
~or suffering.- It also-does not involve & predicate act for purposes of severe mental pain or
suffering. Specifically, we do not believe that placing a detsinee in a dark, cramped space for the
limited period of time involved here could ressonably be considered a procedure calculated to
- disrupt profoundly the senses so as to cause prolonged mental harm. Accordingly, we conclude
“that its authorized use by adequately trained interrogators could not reasonably be considered
'specifically intended to cause severe physical or meatal pain or suffering in violation of sestions
2340-2340A, - : : :

9. Wall standing. The wall standing technique, as you have descritied it, would not
InveT¥sivere physical pain within the meafiing of the statute. It also-cannot be expected to
cause severe physical suffering. Even if the physical discomfort of ruscle fatigus associated
with wall standing might be substantial, we understand that the duration of the technique is self-

limited by the individual detaines’s ability to sustain the position; thus, the short duration of the
.. .discomfort means.that this fechaique would not be expected to.cause, and could not reasonably
be considered specifically intended to cause, severe physical suffering. Our advice also assumes
that the detainee’s position is not designed to produce severe pain that might result from
contortions or twisting of'the body, but only temporary muscle fatigue. Nor does wall standing

» IOH: advice about both thc'f'a;ciaf slap and the abdomina) slap assumes that the interrogators will appiy
l_h?sc techniques as designed and will not strike the detaines with excessive force of repetition in.a manner that
might result in severe physical pain.
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" involve any predicate act for purposés.of severe mental pain or suffering. Accordingly, we

 conclude that the authorized use of this technique by adequately trained interrogators could not
 reasonably be considered specifically intended to cause severe physicel or mental painor

- suffering in violation of the statute,

- 10. Stress positions. For the same reasons that the use of wall standing would not violate
the statute, we conclude that the authorized use of stress positions sach as those described in
Interrogation Memorandinm, if employed by adequately trained interrogators, could not
reasonably be considered specifically intended to cause severe physical or mental pain or

;suffering in violation of séctions 2340-2340A. As with wall standing, we understand that the

. duration of the technique is self-limited by the individual detainee’s ability to sustais the
position; thus, the short duration of the discomforl means that this techinique would not be
expected to cause, and could not reasonably be considered specifically intended to cause, severe
physical suffering: Our advice also assumes that siréss positions are ot designed to produce ‘
severe pain that might result from contortions or twisting of the bady, but only temporary musclé

. fatipue®

11. Water dousing. Asyou have desoribed it to us, water dousing invoives dousing the
detaines with water from a container or a hose without a nozzle, and is intended to wear him
down both physically and psychologically. You have informed us that the water might be as
cold as 41°F, though you have further.advised us that the water generally is not refrigerated and
therefore is unlikely:to be less than SO°F. (Nevertheless, for purposes of our analysis, we will
assume that water as eold a5 41°F might be used.) OMS has advised that, based on the extensive
experience in SERE training, the modical literature, and the experience with-detainees to date,
water dousing as authorized is not designed or expected to cause significant physical pain, and
certainly not sévere physical pain. Although we understand that prolonged fmmérsion in very
cold water may be physically painfi, as noted above, this interrogation technique does not
involve immersion and a substantial margin of safaty is built into the time limitation on the use
of the CIA’s water dousing technique~use of the technique with water of a given temperatufe
must be fimited to no more than two-thirds of the time in-which hypothermia could be expected
‘to oceur from total immersion in water of the same temperature.”” While being cold cen invoive

- physical discomfort, OMS also advises that in their professional judgment any resulting -
discomfort is not expested tarbe intense, and the duration is limited by spevific fimes fied to

. A stress position that involves such cotifortion ot twisting, as wéll as orie .held for so fong that it could
ot bevgEstod Bhly ot producing temporary muscle fatigue, mightraise more substaiftial questions under the statute,
Cf. Aty Field Manyal 34-52; Intelligence Interrogation at 1-8 {1992) (indicating that *[orcing an individual to

. stand, sit, or knee! in abnormal positions for pralonged periods of lime” raay constifute “torture” within the meaning

~ofthe-Fhird Geneva-Bonvention'sfequirenen theat o phystedt o1 mentE ToTires; Yo Ey SEr TR B esetd, T
may be inflicted on prisoners of war," but not addressing 18 U.S.C. §§ 2340-23404); United Nations General

--M&%@?Mﬂ%ﬁ?ﬂ@mQRMR&QEI&#H&LMJ&M&&CM&LJ’nb:{mm.bn.ﬂegma?rzgﬂza!mﬂnozz.w

Pﬂqi.;yfrmem, U.N, Doc. A/59/150 at 6 (Sept. 1,2004) (suggesting that “helding detainees in painful and/or stressful
 positions” might in certain ciraumstances be characterized as oriure). - :

* Moreover, even in the ci!xemcly unlikely event that hypothemﬁa set in, under the cireumstancos in

which this technique is used—including closs medical supervision and, if fiecessary, medical attentiof—we:

understand that the delainee would be expected to recovér flly and rapidy.

rop secre R o Groy
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water temperature. Any discomfort caused by this technique, therefore, would not qt_jalify' ]
“severe physical suffering” within the meaning of sections 2340-2340A. Consequently, given
that there {s no expectation that she technique will cause severe plysical pain or suffering when
_propedy used, we conclude that the authorized use of this techaique by an adequately trained
interrogator could not reasonably be considered specifically intended to cause these results.

With respect to mental pain or suffering, a5 you have deseribed the procedure, we do not
believe that any of the four statutory predicate aots necessary for a possible finding of severe
mental pain or suffering under the statute would be present. Nothing, forexample, leads usto
believe that the detainee would understand the procedure to constitute & threat of imminent
death, especially given that care is taken to énsure that o water will get irito the detainee's
mouth or nose. Nor would # detaines redsonably understand the prospeot of being doused with
cold water as the threatened infliction of severe pain. ‘Furthermore, even were we to conclude
that there could be a qualifying predicate act, nothing suggests that the detainee would be
‘expected to suffer 2ny prolonged mental harm as-a result of the procedure. OMS advises that
“there has been no evidence of such harm in the SERE training, which utilizes a much more

. extreme technique involving totaf immersion. Thie presence of psychologists who monitor the
.etainee’s mental condition makes such harm even more unlikely. Consequently, we conclude
that the authorized use of the technique by adequately trained interrogators could not reasonsbly
be considered specifically intended to cause severe mental pain or suffering within the meaning
- of the statute. ’ o D

The flicking teehnié;ue, which is subject to the same-temperature limitations a5 water
dousing but would involve substantially less watet, a Jortiori would not violate the statute. -

- 12. Sleep deprivation. In the Interrogation Memorandynt, we concluded that sleep
deprivation did not violate sections 2340-2340A. See id. at 10, 14-15. This question warrants
further analysis for two reasons. -First, we did not consider the potential for physicat pain or -
suffering resulting from the shackling used to keep detainess awake or auy impact from the
diapering of the detainee. Second, we did not address the possibility of severe physical sufiering

- that does not involve severe physical pain.

Under the limitations adopted by the CIA, ‘sleep deprivation may not exceed 180 hours, -
which we understand is approximately two-thirds of the maximum recorded time that humans
have gone without sleep for purposes of medjcal study, s discussed pelow.* Furthermare, any
detainee who has undergone 180 Holrs of sleep deprivation must then be ailowed to sleep
without interruption for at Jeast eight straight hours, Althotigh we understand that the CIA’s

T ,,guidch'ncs—weaid:-a{{ew—anﬁ’chefrsessi6n@fﬂieép‘deprivat{omegﬁm&efﬁxed'etaineeﬂa&geﬁ&ﬁmtmw

R T e L te ap f ey W e At VAl s e o miem toa b wAsi ey e

* The IG Report described the maximum sHowable period of sloep deprivation at that time as 264 hours or
11 days. See /(7 Report at 15. You have informed us that you have since established a limit of 180 hours, that in
* fact no detaines has been subjected to mord than 80 hours of slezp deprivation, and that sleep deprivation will
rarely exceed 120 hours. To date, only Giree detainices have been subjected to stesp deprivation for more tian 96
hours. ‘ L } .
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~ at least cight hours of uninterrupted slecp followmg 180 hours of sleep ‘deprivation, we wﬂl
: eva{uate only one application of up to 180 hours of sleep deprivation.”

We understand from OMS, and from our review of the literature on the physiology of
“steep, that even very extended sleep deprivation does ot cause physical pain, let alone severe |
physical pain.* “The longest studies of slecp deprivation in humans . . . [involved] volunteers
- [who] were deprived of sleep for 8 to 11 days.. .. Sucprisingly, little seemed to g0 wrong with
" the subjects phys;cally The main effects fay thh sleepiness and impaired brain functicning, but
-even these were no great cause for concern.” James Horne, Wiy We Sleep: The Functions of
Slecp in Humans and Qther Mamimals 23+24 (1988) (“Why We Sleep™) (footnote omitted).. We
- note that there are important differences between slfeep depnvatmn 1s a0 interrogation technique -
" used by the CIA and the controlled experiments documented in the literature. The subjects of the
experimients were free to move about-and engage in normal activities and often led a “tranguil
-existence” with “plenty of time for relaxmon,“ see id. at 24, wheréas a defaines in CIA custody.
wouldbe shackled and prevénted fror moving freely, Moreover, the subjects in the. cxpenmcnts
oftent increased their food consumption during petiods of extended sleep loss, see id. at 38,
" whereas the detainee undergoing intecrogation may be placed on a reduced-calorie diet, as
discussed above. Nevertheless, we understand that experts who have studied sleep deprivation
“have concluded that “[the most plaussbie reason for the uneventful physical findings with these
buman beings is that . . . sleep loss is not particularly harmful” Jd. st 24. We understand that
- this donclusion does not depend on the extent of physzoai movertent or exercise by the subject or
whether the subject increases his food consumption. OMS medical staff mermbers have also
informed us, based on their experience with detainess who have undergone exiended sfeep
deprivation and their review of the relevant medical litecature, that extended stecp deprivation
does not cause physical pain. Although edema, or -swelling, of the lower legs may sgmetimes
develop as a result of the long periods of standing sssociated with sleep deprivation, we
understand from OMS that such edema is not painful and-will quickly dissipate once the subject
© is removed from the standing position. We also understand that if any case of significant edema -
develops, the team will initercede to ensure that the detainge is moved from the standing position
aud that he receives any medical attention necessary to relievé the swelling and atfow the edema
to dissipate. For these reasans, we conclude that the authorized use of extended sleep

g2 noted abov&;wc are not concluding that additional wse of sleep depiivation, sub,[cct to glose and
careful medical supervision, would violate the statate, but at the-present fime we express no opinion-on whethier
additional sleep deprivation would be consistent with sections 2340-2340A.

N ’Aithough Sleep A2pRvation 1s ok 1LSell physically Palnem, we undersand that somme Studies kave noted
thal extended fotal sleep deprivation may lrave the effect of reducing tolerance to some forins of pain (n some
" - subjects-Seereg: Boiundemanty etaly SleepDeprivation Affects Termal Peinfhresholds butnot--
Somatosensory Thresholds in Healthy Volunteers, 66 Psychosomatic Med. 532(2004) (finding a sismﬁcam :

. decrease in hieat pain thresholds and some decredse in cold pain thresholds after one night withoit sleep); 8. Hakki
Onen, et al, The Effécts of Total Sleep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain
Tolerance Thresholds in Healthy Subjects, 101, Slesp Rescarch 35, 41 (2001) (finding a statistically significant drop
of 8-9% in tolerance threstiolds for mechanical or pressire pain after 40 hours); 7d; at 35-36 {discussing other
studies), -We will discoss the poteatial irieractions between sleep deptivation and other interrogation wchmqucs in
\he separate memorzndam, o which we referred in foolnote 6; addressing whether the combined use of certain

- lechniques is consistent with the legal requirements of sections 2340434{3&
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deprivation by adequately trained interrogators would not be éx"pe_cted to cause and could not
reasonably be considered specifically intended to cause severe physical pain.

In addition, OMS personnel have informed us that the shackling of detainicos is not
designed to and does not result in significant physical pain. A detainee subject to sleep
deprivation'would not be aliowed to hang by his wrists, and we understand that no detainee
subjected to sleep deprivation to date hias been allowed to hang by his wrists or has otherwise
suffered injury,® If necessary, we understand that medical personnel will intercede to prevent
any such injury and would require either that interrogators-use 2 different method to keep the
detdinee awake (such as through theuse of sitting or horizorta! positions), or that the use of the

“technique-be stopped altogether. When the sitting position is used, the detainee 15 seated ona
small stoof to whick he is shackled; the stool supports his weight but is too small to let the
detaines balance himself and fall asfeep. We also specifically understand that the use of
shackling with forizontal sleep deprivation, which has only been used rarely, is donein suck a
‘way as to ensure that there is no additional stress on the detainee’s arm or leg joints that might
force the limbs beyond natural extension or create tension on any joint. Thus, shackling cannot

be expected to result in sévere physical pain, and we conclude that its authorized use by

-adequately trained interrogatars could not reasonably be considered specifically intended to do
so. Finally, we believe that the use of a diaper cannot be expected to—-and could not reasonably
be considered intended to—result in any physical pain, let alone severe physical-pain.

 Although it is a more substantial question, particularly given the imprecision.in the
- statutory standard and the lack of guidance from the courts, e &lso conclpde that extended sleep
deprivation, subject to the limitations and conditions described herein, would not be expected 10
cause “severe physical suffering.” We understand that some individuals who underga extended
sleep deprivation would Iikely at some point experience physical discomfort and distress. We -
 assume that some individuals would eventually feel weak physically and may experience ofher -
unpleasant physical sensations from profonged fatigue, inclading such symptoms as impairment
* tocoordinated body movemeit, difficulty with speech, neuses, and blurred vision. See Why He
Sleep at 30, In addition, we tnderstand that extended.sleep deprivation will ofter cause-a sall
drop in‘body temperature, see id at 31, and we assurme that such-a drop inbody temperature may
afso be associated with unpleasant physicsl sénsations. We also assume that any physical
discomfort that might be associated. with sleep deprivation would likely ncrease, at fesst toa
- poimeahd{onger the subject goes without sigep. Thus, on these assymptions, it rhay be the case
that at'some point, for some individuals, the degree of physical distress experienced in sleep
deprivation might be substantial.*® ‘

P bl

— _ On the other hand, we understand from OMS, and from the literature we have reviewed

“on the phiySiology of $1ep; That ey thdtwiuals Ray wlerateextend ed sleep-deprivation-well

“ This includes a Total otf‘:'norc than 25 detainees subjecied to 1t least some period of sleep deprivation.
See Janury 4 [ o at 143, | |
% The possibility noted above that sleep deprivation might hieighten susceplibility to pain, sez sypra note
- 44, uagnifies this conoern : e "
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and with little apparent distiess, and that this has been the CIA’s experience.” Furthermore, the
principal physical problem associated with standing is edems, and in any instance of significant
edema, the interrogation team will remove the detainee from the standing position and will seek
medical assistance. The shackling is used only as a passive means of keeping the detaince awake
and, in both the tightness of the shackles and the positioning of the'hands, ts not intended to
causepain, A detainee, for example, willnot be allowed to hang by his wrists. Shackling in the

" sitting position involves a stool that is adequate to support the detainee’s weight. Inthe rare
instances when horizonts! sleep deprivation may be used, athick towel or blanket is placed under
the detainee to protect against reduction of body temperature from contact with the floor, and the -

" manacles and shackles are anchored so as not to cause pain or create tension on any joint. Ifthe

detainee is nude and is using an adilt dizper, the diaper is checked regularly to prevent skin
irritation. The conditions of sleep deprivation are thus aimed at preventing severe physical

 suffering. Because sleep deprivation does not involve physical pain and would not be expected

' to cause extreme physical distress to the detainee, the extended duration of sleep deprivation,
~within the 180-hour limit imposed by the CIA, is not a sufficient factor alone to constitute severe
physical suffering within the meaning of sections 2340-2340A, We therefore believe that the use
of this technique, under the specified limits and conditions, is-not “extreine and outrageous” and
does not reach the high bar set by Congress for a violation of sections 2340-2340A. Se¢ Price v.
Socialist People's Libyan Arab Jamahiriya, 294 E.3d at 92 (o be torture under the TVPA,
conduct must be “extremte and outrageous”); of. Mekinovic v. Vuckovic, 198 F, Supp. 2d at 1332-

| 40, 1345-46 {standard met under the TVPA by a course of coniduct that included severe beatings

to the genitals, head, and other parts of the body with metal pipes and various other items;
removal of teéth with'pliers; kicking in the face and ribs; breaking of bones and ribs and
dislocntion of fingers; cutting a figure into the victim’s forehead; hanging the victin and beating

him; extreme limitations of food and water; and subjection to games of “Russian roulette”)

~ Neverttieless, because extended sleep deprivation could in some cases result in
substantial physical distress, the:safeguards adopted by the CTA, including ongoing medical
. monitoring and intervention by the team if needed, are.important to ensure that the CIA's use.of
© gxtended sleep deprivation will not rufi afoul of the statute. Different individua! detainees may
“react physically to steep deprivation in different ways. We astume, therefore, that the team will
separately monitor each individual detainee who is undergoing steep deprivation, and that the
application of this technique will be.sensitive to the individoalized physical condition and
reactens-obeach.detainee, Moreover; we epphasize.our understanding that OMS will intervene
to alter or stop the. course of sleep deptivation for a detaines if OMS concludes inits medical
judgment that the-detainee {s or may be experiencing extreme physical distress.*® The team, we

'-w--w--i‘lu{nde@d,a«.altlwugh&t«may&e«m«smpﬁsﬁng&a&womuaﬁm&c:nmsiv&mdmm; o
relating to slecp deprivation, based on that literature and its experience with the tectmique, in its guidelines, OMS
lists sleep deprivation as less intense than water dousing, stress positions, walling, cramped confinement, and the
waterboard. See OMS Guidelinés at &. '

% Bos example, any physical pain or suffering sssociated with standing or with shackles might become
more intease with an extended use of the tephnique on 2 particalar detaince whose condition and sirength do not
perwit lim to tolerate it, and we uoderstand diat personnel moaitoring the detainies will take this possibillty into
account and, if necessary, will easure that the detainee is placed into 3 sitting or horizontal position or will direct
Ehat the sleep deprivation be discontinued altogether. See OMF Guidelines at 14+16. ' .
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understand, will intevenie ot ouly if the sleep deprivation itself may be having such effects, but

- also if the shackling or other conditions attendant to the technique appear to be causing severe
- physical suffering, With these precatitions in place, and based on the assumption that they will

be followed, we-conclude that the authorized use of extended sleep deprivation by adéquately

" trained interrogators would not be expected to and could not reasonably be considered :
- specifically intended to cause severe physical suffering i;a violation of 18 U.5.C. §§ 2340-2340A.

Finally, we also conclude that extended sleep deprivation cannct be expected to cause
“severe mental pain or suffering” as defined in sections 2340-2340A, and that Its authorized use
by adequately trained interrogators could not reasonably be considered specifically intended to
da s, First, we do not believe that use of the sleep deprivation technique, subject to the
conditions in place, would involve one of the predicate acts necessary for “severe mental pain or
suffering” under the statute, There would be no infliction or threatened infliction of severe
physical pain or suffering, within the meading of the statute, and there would beno threat of

~'Imminent death. It may be questioned whether sleep deprivation could be charicterized a5 a

“procedure(] calculated to disrupt profoundly the senses or the persanality” within the meaning -
of section 2340(2)(B), since we understand from OMS and from the scientific literature that -
extended sleep deprivation might induce hallucinations in some cases. Physicians from OMS

“have informed us, however, that they are of the view that, in general, no “profound” disruption

would result from the length of sleep deprivation contemplated by the CIA, and agsin the -
seientific literature we have reviewed appears to support this conclusion. Moreover, we

- ‘understand that any team member would direct that the technique be immediately discontinued if

there were any sign that the detsinee is experiencing hallucinations, Thus, it appears that the

authorized use of sleep deprivation by the CIA would not'be expected to result in & profound

disruption of the senses, and if'it did; it would be discontinued. Even assuming, however, that |

the extended use of sleep deprivation may result in hallucinations that cquld fairly b6 )
-characterized as a “profound’-distuption of the subject’s serises, we do not belleve it tetiable to
- conclude that in-such circomstances the use of sleep deprivation could be said to be “calenjatéd”

to-cause such profound disniptionto the senses, as required by the statute. The term “caleulated”
denotes something that is planned or theught out beforehand: “Caleulate,” asused in the statute, -

is defined to mean “to plan the nature of béforehand: thirk out”; “to'design, prepare, of adapt by
Torethought or careful plan: fit or prepare by appropriate mezns.” - Webster 's Third New

-Internarional Dictionary at 315. (defining “caleulate”—“used chiefly [as it is in section

2340(2)(B) as {a] past partficiple] with complementary infinitive <calenlated to sueceed>").
Here, it is evident that the poteritial for any hallucinations on the part of a detainee uindergaing
sleep deprivation is not something that would be 2 “caleufated” result of the use of this '

: techrzﬁ&*qj?afﬁeulariy-givﬁn'that the team would intervene immediately to stop the technique if

there were signs the subject was experiencing hallucinations.

SECOUT, €VeR 1L We WerE (0 a3SUTIe, OUT OF 41 20UTaace of caution. Tt ekendedsieep

deprivation could be said to be a “procedure[] calculated to distupt prdfoﬁnd fy the senses or the

 PETSOIANTY " OF TS b 68t wlRiThE THEIRE oF §Eciion Z34UTZ) By, We To fiot believe fharthis

technique would be expected to—or that its authorized use by adequatély trained interrogators
could reasonably be considered specifically intended to~—cause “prolonged mentsl harm” as
required by the statute, because, as we understand it, any hatlucinatory effects of sleep
deprivation would dissipate rapidly. OMS has informed us, based on the scientific. literature and
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on its own expérience with detainees who have been sleep deprived, that .ény such _h's‘tlluoigatory
effects would not be pralonged. We understand from OMS that Wiy We Sleep provides an

© -accurate summary of the scientific fiterature on this point. As discussed there, the longest

docuriented period of time for which any human has gone without steép is 264 hours, See’id at
29-34. The longest study with more than one subject involved 205 hours of sleep deprivation.
See id. at 37-42. Weunderstand that these and other studies constituting & significant body of
scientific literature indicate that sleep deprivation temporarily affests the fimctioning of the brain
but does not otherwise have significant physiologieal effects, See id. at 100, Sleep deprivation's

- effects on the brain are generally not severe but can include impaired cognitive performance and

visual hallucinations; however, these effects dissipite rapidly, often with as little as one night’s
sleep. See id at 31-32, 34-37, 40, 47-53. Thus, we conclude, any temporary haliuéinations that
might result from extended sleep deprivation could not reasonably be considered “prolonged
meantal harm™ for purposes of sections 2340-2340A.¢

‘ In light of thess observations, although in its exténded uses it may present a-substantial,
question under sections 2340-23404, we conclude that the suthorized use of sleep deprivetion by
adequately trained interrogators, subject to the limitations and motitoring in place, could not
reasonably be considered-specifically intended to cause severe mental pain or suffering. Finally, -
the use of a diaper for sanitary purposes on an individual subjected to sleep deprivation, while
potentially humiliating, could not be considered specifically intended to intlict severe mental

- pain or suffering within the meaning of the statute, because there would be no statutory predicate

act and no reason to expect “profonged mental harin” to result.®

* Without determining the minitem Gme for mental harm to be cohsidered “protonged,” we do not

" believe that “prolonged mental hamy” would occur during the slecp deprivation itself. ‘A noted, OMS would order ‘

that the technique be discontinued if hatlucinations oecurred, Moteaver, even if OMS personnel were not aware of
any such hallucinations, whatever fime would remain between the onset of such hallucinations, which presumably

“would b well into the period of slesp deptivation, and the 180-hour waxloum for sleep deprivation would not

constitute “prolonged” mental hazru within the meaning of the statute. Nevertheless, we note that this aspect of the
technique-calls for great care In monitoring by OMS personnel, including psychologists, especially as the lengih of
the period of slecp deprivation increases. ' o : s

% We note that the court of appeals in Hilao v. Estate of Marcos, 103 F.3d 789 (5th Cir, 1996), stated that
& variety of techmiques taken together, one of which wis $leep deprivation, smaounted to toture. The coutt,
however, did not specificalty discuss steep deprivation apant from the bther conduct atissue, and it did notconelude.  —
Lhat steep deprivation alone amounted to {orture, Tn Jrefand v, United Kingdom, the Burepean Coust of Human,

+ Righits concluded by 4 vote of 13-4 that sleep.deprivation, ¢ven in tonjunction with a nuniber of other fechusiques,
- didt n¥TRESET 10 torture Lier the Buropean Chartes” The duration of the sleep déprivation at issue was hot clear,

see separate opinion of Judge Fitzmauice al § 19, but may hiave bzen 96-120 houss, see majority opinich at'§ 104.
Finally, we note that the Commitiee Against Torture of the Office of the High Commissionier for Baman Rights, in

cﬁmwmmmmmmmmmﬁm@mﬁ#&ﬁ#ﬂﬁmﬁ#%‘mm'
cancladed that 2 variety of prastices takee together, including “sleep deprivation for prolonged periods,” “constitute

. Jorture as defined in anticle | of the [CAT].Y See olsn United Nations. General Assembly, Beport ofthe Commiflee. . ..

Against Torture, UN. Doc. A/52/44 al § 56 (Sept. 10, 1997) (“steep deprivation practised on suspects , , . may in

. some cases constitate torture”). The Committee provided no details on the length of the slesp deprivation of bow it

was implernented and no analysis to support its conclusion. These precedents provids little or no helpful guidince
in our review of the CIA"s use of sleap deprivation under seclions 2340-2340A. White we do not rely on this fact in
intérpreting sections 2340-2340A, we note thal we are aware of no-decision of any foreign court or internationat
tribunal finding that the techniques analyzed here, if subject to the lmitations and conditions set oul, would amount
to torture. . .
@NopoRN
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13. Waterboard, We pmvxousiy concluded that the use of the watcrboard did not
constitute torture under sections 2340-2340A.  See Inferrogation Memorenidum at 11, 15. We
" must reexamine the issue, however, because the tachmque as it would beused, could involve
more applications in longer sessions (and posszbly using different methods) than we eartier
considered.®

We understand that in the escalating tegimen of interrogation techniques, the waterboard
 is considered to bé the most serious, requires 2 separate approval that may be sought only after
. other techniques have not worked (or are considered uniikely to work in the time available), and
* in fact has béen—and is expected to be—used on very few detainces. We accept the assessment
0f OMS that the waterboard "is by far the most traumatic of the enbanced interrogation
techniques.” OMS Guidelines at 15, This teohmque could subjact a detainée ¢o u high deégres of
distress. A detainee to whom the technigue is applwd ‘Wil experience the physiological
- sensation of drowmng, which Iakaly will lead to panic. ‘We understand that even a detainee wihto
knows he is not going to drown is likely to-have this fesponse. Indeed, we are informed that
 even individuals very familiar with the technique expencnee this sensation when subjected to the
waterboard

Nevertheless, although this technique prcsents the most substantial qucstton under the
statute, we conslude for the rezsons discussed below that the authorized use of the waterboard by
. adequately trained interrogators, subject to the limitations and conditions adopted by the CIA and
~ inthe absence of any medical ¢ontraindications, would not violate seotions 2340-2340A. (We
understand t contiaindication may have precluded the use of this panmular .
. technique onW In reaching this conclusion, weé do not ini any way minimize the

" The IG Repar! noted that in sume casés the waterboard was used with fur greater fraqusncy than initiatly
indicated, see /G Report at 5 44, 46, 103-04, and also that it was used in a différent manner. See id.:at37 (*[Tlhe
© waletboard technique , , . was different from the technique described in the Dol apinion and used in ‘the SERE
trainitig. The difference was in the. manner inwidch the defaifee’s breathmg was obstricted. At the SERE sehool
and tsthe Dk opinion, the subject’s airflow,js disnipted by the firm application of a damp cloth over theair
passages; the Interrogator appliesa “small armount of water to the cloth ma controlled manner. By contrast, (he
Agency idferogator. . . applied large volumes of water to a cloth that covered the detaines’s mouth and nose. One
_afthe psychologists/interrogators acknowledged that the Agency's use nf thc tcchmc;ue is different from that used in

B o1 i 1 T R oo Ly g v g ridsatbend s ihednspepto—rrm—
© ' General further reported that “OMS confepnds that the &xpcruse of the SERE psycho!agtsd'mte:rogators on fhe
et e Yaterboard - was probablymisreprésented atdhe time, -as {he SERE seatesboandexpecionce is so different fromthe

subsequent Agency usage as to inake il almost irrelevant. Consequenty, accarding to OMS, there was na g priorf
reason to belicve that applying the tratérboard with the frequency and intensity with which it wasused bythe

S}'chetcglstlmtcmgalors was either efficacious or wiedically safe.” J4 at21 .76, Wehave carefilly considesed
the /G Repart and discussed it with OMS personnel, As moted, OMS input his resulted in 2 number of changes in
the application of the waterboard, mdudmg limits 4n the fréqiency and cumplative use of the technique. Morcover,
OMS personncl are carcfully instructed in monitoring this technique and are personally present whenever it is used.
See OMS Guidelines at 17-20. Indeéd, although physician assistants can be present when other ¢nhanced techniques
are applied, “use of the watcrboarqumccs the presence of a physmam M-at9nl,
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experience.” The panic associated with the fceﬁng of drowning could undoubtedly be signiﬁcént. .
There may be few more frightening experiences than fecling that one is unable to. breathe.™

* However frighteriing the experience may be, OMS personnel have jnformed us that the
weaterboard technique is nof physically painful. This conclusior, as we understand the facts,
accords with the experience in SERE trainihg, where the waterboard has been administered to
several thousand members of the United States Anmed Forces.” To be sure, in SERE training, -
the technique is confined to af most two applications (and ustially only afe) of no more than 40
seconds each. Here, there tay be two sessions, of up to two hours each, during a 24-hour
period, and each session may include multiple applications; of which six may last 10 seconds or
longer (but none more than 40 seconds), for a total time of application of as much as 12 niinutes

. in'a 24-hour perfod. Furthermore, the waterboard may beused on up to five days during the 30-
day period for which it is approved. See August 19 etler at 1-2. As you have
informed us, the CIA has previously used the waterboard repeatedly.on two detalnees, and, as far-
as can be determined, these detainges did not experignce physical pain or, in the profeisiosnal '
judgment of doctors, is there any medical reason to believe they would have done so. Therefore,
we conclude that the suthorized use of the waterboard by sdequately trained interrogators could
not reasonably be considered specifically intended to cause “severe physical pain.”

We also conclude that the use of the waterboard, under the strict limits and conditions
imposed, would not be expected to cause “severe physical suffering” under the statute. As noted
- above, the difficulty of specifying a category of physicel suffering apart from both physical pain
and mental paia or suffering, along with the requirement that any such sufféring-be “severe,”
" calls for an interpretation under which “severe physical suffering” is reserved for physical
distress that is severe considering both its intensity and duration. To the extent that in some
applications the use of the waterboard could cause choking or similar physical—as opposed to
' mental—sensations; those physical sensations might well have an intensity approaching the:
- degree contemplated by the statute. However, we understand that any sach physical—as
opposed to mental—sénsations caused by the usé of the waterboard end whien the application

% A noted sbove, inmostuses of the technique, the individual is in fact able to breathe, though his~
_breathing is restrigted. Because in some uses beeathing would not be possible; for purposes of our analysis we -
assume that the detaines isundble to breathe during applications of water.

w2 -Re understand, that ie waterboard iy carently used only in Navy SERE training, As noted in the FF
Report, “[a]ccording {6 individuals with suthoritative knowledge of the SERE prigran, . . . [¢]xoépt for Navy SERE
training, usc of the waterboard was discontinued because of its dramatic effect on the students who were subjects.”
_ 4G Report at 14 n.14. Weunderstand that use of the walerboard was discontinued by the ather services not bisause
OF Aty COTICEITS BUOUT POSSIDNS PHySICar OF Fieitl TEa1s, DIt e ise s ldent Werc e Sios Sisti -
technique and, as such, it Was ot considered t0 be & usefil] fraining fechnique. We note that OMS has concluded
et bl e SEREArincrs believethat-trinees-are uuamg-,;tmmtgin,{gsgcholq@;aigesismxﬂ,ﬁlﬁﬂ waterboard, oL
: _our experience was otherwise. Some subjects unquestionably can withstand a large number of applications, with no
immiediately discernitle cumulative impact beyond thelr sirong aversion to the experionce.” OMS Guidelinesat 17,
. We are aware that t a recent Senate Judiciary Committes hedring, Douglas Johnson, Executive Director of the
Center for Yictims of Torture, testified that sorne U5, military personnel who have undergone waterboard training.
have apparently stated “that it's teken them 15 years of therapy to get overit.”  You have [nformed us that, ia 2002,
the CTA mads inquiries to Department of Defense personne] involved int SERE training and that thé Department of
ﬁ;fcnse was 1ot aware of any information that would substantiate such statements, nor is the CIA aware of any such
information. : : :

|
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ends. Given the time Hmits imposed, and the fact that any physical distress (as opposed to

. possible mental suffering, which is discussed below) would occir only during the actual
.application of water, the physical distress caused by the waterboard would not be expected to
have the duration required to amount to severe phiysical suffering.** Applications are strictly
fimited to at most 40 seconds, and 8 total of at most 12 minutes in any 24-hour period, and use of
the technique is limited to at most five days during the 30-day period we considers
Consequently, under these conditions, use of the waterboard cannot be expected to cause “severe
physical suffering” within the meaning of the statute, and we conclude that its authorized use by
adequately trained interrogators could not reasonably be considered specifically intended to
cause “severe physical suffering.”* Again, however, we caution that great care should be used
in adhering to the limitations imposed and in mionitoring any detainee subjected to it to prevent

- the detainee from experiencing severe physical suffering.

The most substantial question raised by the waterboard relates to the statutory definition
of “severe mental pain or suffering.” The sensation of drowning thit wi understsnd
accompanies the use of the waterboard arguably could qualify as a “threat of imminent death”

" within the meaning of section 2340(2)(C) and thus might constitute-a predicate act for “severe
~ mental pain or suffering” under the statute® Although the waterboard is used with safeguards
thiat make actual harm quite unlikely, the detainee may not know about these safeguards, and
even if he does learn of them, the technique:s still likely to create panic in-the form of an acute
instinctual fear arising from the physiological sensation of drowning. '

. Nevertheless, the statutory definition of “severe mental pain or suffering” also reguires

that the predicate act prodice “prolonged mental harm.” 18 U.S.C. § 2340(2). Aswe

understand from OMS personnel familidr with the history of the waterboard technique, as used
‘both in SERE training (though in a substantially different manner) and in the previous CIA
“interrogations, there is no redical basis to believe that the technique would produce any raental
effect beyond the distress that direstly accompanies its use and the prospect that it will be used
apain, We understand from the CIA that fo date none of the thousands of persons who have
undergone the more limited use of the technigue in SERE training has suffered prolonged mental
Harm as aTesult. The CIA's use of the technigue could far exceed the one or two applications.to
which SERE training is limited, and the participaot in SERE training presumably understands -
that ihe techinique is part of 2 training program thist is not intendéd to furt hir and will end at
soma-faresgeable time., But the physicians and psychologists at the GIA familiar with the facts

* We emplasize that physical suffering differs from physical pain in this rsspect. Physical pain say be

TEEVETE” SVON. [ Jasling only, SeCONS; whereas, by cantrast, physical distress may amount fo - severs pliysical
suffering” only if it is severs both inintensity and duration,

B e 2

T s with sleep deprivation, lre particuﬂaroonditim?gfrac MWd;x'alEc!amccmust be monitored o that, -
‘with extended of repeated use of the technique, the'detainee’s experience does nol depart from (hese expectations.

% It is uilear whether 2 detainee being subjected to the waterboard in fact experienices if as a “threat of
imminent death.” We understang that the CIA may inform a detainee on whora this technique is used that he would
not be allowed to drown. Moreover, after multiple applications of the waterboard, it reay become apparent to the
detaines that, however frightening the experience may be, it will not result in death. Nevertheless, for purposcs of
aur andlysis, we will assurme that the physiolegical sensation of drowning associated with the use of Lhe waterboard
ragy constitute a “threat of immineni death” within the meaning of sections 2340-23404. ‘

IRl riopofN
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have informed us that in the case of the two detainees who have been subjected to more
extensive use of the waterboard technique, no evidence of prolonged mental harm has appeared
‘in the period since the use of the waterboard on those detainees, period which now spansat
feast 25 months for each of these defainees. Moreover, in thelr professional judgment based on
this experience and the admittedly differcat SERE experience, OMS officiats inform us that they -
would not expect the waterboard to cause such harm. Nor do we believe that the distress
accompanying use of the technique on five days in a 30-day period, in itself, could be the
“prolonged mental harm” to which the statute refers. The technique may be designed to create
foar at the fime it is used on the detaines, so that the detainee will cooperate to avoid future
sessions, Furthermore, we acknowledge that the tecm “prolonged” is imprecise, Noaetheless,
without inl any way minimizing the distress caused by this technique, we believe that the panic
brought on by the waterboard during the very Himited timie it is ectually administered, combined
with any residual fear that may be experienced over a somewhat longer period, could not be said
to amount to the “prolonged mental hiarmi™ that the statute covers,” For these reasons, we
conclude that the authorized use of the watérboard by adequately trained interrogators could not
reasonably be considered specifically intended to causé “prolonged mental harm.” Again, -
however, we caution that the use of this technique calls for the most careful adherence to the
limitations.and safeguards imposed, including constant monitoring by both medical and
psychological personnel of any detainee who is subjected to the waterboard.

81t Hilao v. Estate of Marcos, the Ninth Circuit stated that a course of conduct involving 2 umber of
techniques, one of which has similarities to the waterboard, constituted torture. The court described the course of
canduct as follows: T ‘ T e T
He was then interrogated by members-of the military, who blindfolded and severely beal him
while he was handcuffed snd fettered; they also threatened hiiri with death. “When:this round of
interrogation ended, he was demied sleep and tepeatedly (reatened with-death. If the aext round
* of interrogation, afl-of his mbs were shackled 10 & ool asnd a towel was placed over his nose and
mouth; his interrogators then poured water down his nostrils so that he felt as though he were
drowning. This fasted for approximately six hours, during which time interrogators threatened
(i} with electric shock and death. At the end of this water tortur¢, [he] was Jeft shackled to the
cot for the following Cree days, during which tme he was repeatedly fitersogated. - He was then
_ imprisoned for seven months in 4 suffocatingly biot and unlit cell, measuring 2.5 meters square; -
durinig this time he was shackied 40 his cof, at first by all his limbs and fater by ons hand and ong
- foot, for a1l but te briefest periods {in which he was allowed to eator use the wilet). The
FaCuffs were often so Gghit that the slightest movement . . . made themtut info his flesh. During
s pesiod, he felt ‘extreme pain, slmost undesctibable, the boredom” and *the foeling thations of
fead . . . were falling on This] brain. [He] was never told how long the treatment inflicted vpoa

e bimoeld-losto-Aferhis sevan montiveshaciledtohis oot Jhel-speatmore-than-ai phi-years-in SUE—
detention, approximately five of them in solitary confinement and the restin near-soitary .
confinement, '

vt o . g it N T A e Lkt i £ P, £ At o 1

103 F.3d 2t 790-91. The court thep concluded, “it seems clear that all of (e abuses to which [a plaintff] testified—
including the eight years during which be was held in solitary or near-sofitary confinernent—constituted a single
‘course of conduct of torture” 1d, at 795, In addition to the obvious differences between the technique in Filoo end .
the CIA’s use of the waterboard subjest to the careful lmits described above (among other things, in Filao the
sesston lasted six hours and followed explicit threats of death and severe physical beatinigs), the court reached no
contlusion that the techaique by itself constituted tortufe. However, the fact that 3 federal appetlate court would
even colloguially describe a technique that may share some of the characteristics of the witeshoard as Fwater
torture” counsels continued care and carefel monitoring in the use of (s technique. ~
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Even if the occurrence of one of the predicate acts could, depending on thc circumstances -
of a perticular case, give rise to an inference of intent to cause “prolonged mental harm,” no such
circumstances exist here. On the contrary, experience with the use of the waterboard indicates
that prolonged mentdl harm would not be expected to occur, and CIA’s use of the technique is

- subject to a variety of safeguards, discussed above, designed to easure that prolonged mental
harm does not result. Therefore, the circumstasices here would negate any pctcntsal inference of
spectﬁc intent to cause such harm :

Assuming.adherence to the strict limitations discussed herein, including the careful .
medical monitoring and available intervention by the team as necessary, we conclude that
although the question is substantial and dtfﬁcult the authorized use of the waterboard by
esdequately trained interrogators and other team members could not reasonably be considered
specifically intended to cause severe physical or mental pa,m or suﬁ‘ermg and thus would not
violste sectmns 2340-2340A.%°

In surn; based on the information you have provided and the limitations, procedures, and
safeguards that would be in place, we conclude that—although extended sleep deprivation and
use of the waterboard present tore substantial quéstions in certain respects under the statute and
the use of the waterboard raises the most substantial issue—none of these specific techniques,
considered individually, would violate the prohibition in.sections 2340-2340A. Thie universal
rejection of torture and the President’s unequivocal directive that the United States not engage in

“torture warrant great care in analyzing whether particular interrogation technigues are consistent
with the requirements of sections 2340-23404, and we have atterpted to employ such care
throughout our amalysis, We emphasize that these are issues about which reasonable persous
may disagree. Qur task has been made more difficult by the imprecision of the statute and the

relative absence of judicial guidance, but we have applied our best reading of the law to the

_ specific facts that you have provided. As is apparent, our conclusion is based on the assumption

:that close observation, including medieal and psychological monitoring of the detainees, will
continue during the period when these techniques are used; that the personnel present are
‘authorized to, arid will, stop the use-of a technique at any time if they belicve it is being used -
improperly or threatens 2 detainee’s safety or that z detainee may be at risk of suffering severe
phyg,%lhanmenta paig or suffering; that the medical and psychoiogicai personnel are
continually assessing the available hteraturc and ongoing experience with detainees, and that, as
they have done to date, they will make adjustments to techniques to ensure that they do not cause

_severe ohysical or mental pain or suffering.to the detsinges: and that ellintegrogators-and other .

team members understand the proper use of the techmques that the techniques are not deSJgneé

b A e e B e G 2 e winm A e a8

% As noted, medical personne! are instructed to exercise spectal care m wuonitoring and repesting on use of
the waterbaard. See OMS Guidefines at 20 (*"NOTE: In order Lo best inform fture medical judgments and
_ recommendations, i s irportant that every application of the waterboard be thoreughly documeited: how long each
application (and the entire procedure) lasted, how much water was used in the procass (realizing that much splashes -
off), how exactly the water was applied, if a seal was achieved; if the naso- or oropharynx was filled, what seriof
volurmie was expelled, how long was the break between applications, and how the subject locked between each

}mtmex;{ 21 (etuphasis omitied),
NOFORN
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" ot intended to cause severe physical o mental pain or suffering, and that they must cooperateé
with OMS personnél in the exercise of thieir impottant duties. '
~ Please let us know if we may be of further gssistange. A
Steven G. Bradbury -
Pringipal Deputy Assistant Attorney General
T v . R
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