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Constitutionality of a General Personal Income Tax In Tennessee

UESTION

Doesthe Generd Assembly have the power under the Tennessee Congtitution to enact agenera
personal income tax?

OPINION

It isthe opinion of this Office that, consistent with the language of Article 1, Section 28 of the
Tennessee Condtitution and the origind intent of itsframers, the Generd Assembly may impose agenerd
personal incometax in Tennessee. It may do thisby taxing as privileges abroad range of occupations,
investments, and activities that produce earnings, and by measuring the tax according to those earnings.
Such atax could o be upheld asaform of property tax, or asan exercise of thelegidature sinherent and
sovereign powers.

Thecourt decisonsthat have struck down previousincometax legidation overlooked the historical
record that establishesthe meaning of the“ stock and bonds’ clause of Articlell, Section 28, and drew
implications from that clause that are unwarranted by the proceedings of the 1870 Constitutional
Convention. Moreover, the acts considered in those court decisionswere not clearly framed to exercise
thelegidature’ sunguestioned power to tax asaprivilege any bus ness, vocation, employment, or endeavor
that producesincome, and to measure the tax by aportion of the earnings produced through the exercise
of that privilege.

ANALYSIS

INTRODUCTION

The authoritiesconcerning thevalidity of aStateincometax in Tennessee are conflicting and have
left lawmakers and the public in confusion. On one hand, decisions going back to the foundation of the
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State recognize the virtually unlimited discretion of the General Assembly in exercising its powers of
taxation. Mabry v. Tarver, 20 Tenn. (1 Humph.) 98 (1839); French v. Baker, 36 Tenn. (4 Sneed) 193
(1856); Jenkinsv. Ewin, 55 Tenn. (8 Heisk.) 456 (1872). On the other hand, two decisions have struck
down particular versions of incometaxes passed by thelegidature. Evansv. McCabe, 164 Tenn. 672,
52 SW.2d 159 (1932); Jack Cole Co. v. MacFarland, 206 Tenn. 694, 337 S\W.2d 453 (1960). The
latter of these decisons, Jack Cole, goesso far asto Satethat “[r] edlizing and receiving income or earnings
isnot aprivilegethat can betaxed.” 206 Tenn. at 698. Y et thiswould appear to conflict with the leading
decision in Bank of Commerce & Trust Co. v. Senter, 149 Tenn. 569, 260 S.W. 144 (1924), which
upheld the corporate excisetax, which ismeasured by the net earningsof corporations. And no Tennessee
decision has delved very deeply into the proceedings and origina intent of the delegates at the 1870
Constitutional Convention, which wrote the constitutional provisions on which this debate centers.

Scholarly commentary issmilarly in conflict. Most articlesthat have surveyed theissueindicate
that an incometax should be upheld. SeeW. Armstrong, “ Condtitutional Limitations on Income Taxesin
Tennessee,” 27 VAND. L. REV. 475 (1974); L. Donelson, “Tax Reform in Tennessee,” 5 MEMP. ST. L.
REev. 201-20 (1974); L. Laska, “A Legal and Congtitutional History of Tennessee, 1772-1972, 6 MEMP.
ST.L.REV. 646-53 (1976); T. Simpson, “ The Tennessee Congtitution and the Income Tax,” 10-1 TENN.
BAR J. 27 (Feb. 1974); R. Bolling & W. Carper, “ The Congtitutionality of a Personal Income Tax in
Tennessee” 20-3 TENN. BARJ. 9 (May 1984). But themost thorough andysis of theissue, while viewing
crucia anti-tax precedents aswrongly decided, concludesthat abroad-based incometax isprohibited,
upon anarrow reading of thelegidature’ s power to define property and declare privileges. R. Cooper,
“Re-examining the Congtitutionality of an Income Tax in Tennessee,” 28-1 TENN. BAR J. 14 (Jan.-Feb.
1992). Seealso Point/Counterpoint, “Isanincome Tax in Tennessee Congtitutiona?” 35-9 TENN. BAR
J. 22 (Sept. 1999)(L. Dondson, “Yes’; N. Shoaf, “No”). Two opinions of this Officeissued inthe 1970's
concluded on the strength of Evans and Jack Cole that agenera income tax would be uncongtitutional .
Op. Tenn. Atty. Gen. to Rep. John Spence, Jr. (May 14, 1975); Op. Tenn. Atty. Gen. to Sen. Ray C.
Albright (Oct. 27, 1977). Yetin 1981 Genera William M. Leech, J. revisited the issue more thoroughly
and concluded that ageneral income tax would withstand acongtitutional challenge. Op. Tenn. Atty. Gen.
No. 81-497 (Sept. 2. 1981). Hissuccessorsas Attorney Genera have agreed. Op. Tenn. Atty. Gen. No.
85-55 (Mar. 1, 1985)(Gen. Michael W. Cody); Op. Tenn. Atty. Gen. No. 93-48 (July 22, 1993)(Gen.
CharlesW. Burson). Credible commentators on both sides of theissue view the reasoning of thetwo court
decisions' that have struck down previousincome tax laws as less than persuasive, and certainly not
conclusive.

Consequently, inlight of the present public debate over anincometax, this Office hasagain been
asked to review theissue. Becausethe court decisonsare not entirely consistent on the matter and have
not dwelt upon the originsof Article 1, Section 28 of the Tennessee Condtitution, this Officewill examine

A few other decisions have cited the results of Evans and Jack Cole in passing, without any analysis of the
issue. Gallagher v. Butler, 214 Tenn. 129, 144, 378 SW.2d 161, 167 (1964); Sanborn v. McCanless, 181 Tenn. 150, 178
S.W.2d 765 (1944).
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theinterpretation of that crucial section over theyears, with afocus on the circumstances of its adoption
andtheoriginal intent of itsframers. Interpreting the Constitutioninthisway, aswebelievethe Supreme
Court would do if confronted with theissue, it isthe opinion of this Officethat aproperly drafted, broad-
based persond incometax may beimposed by thelegidatureand would withstand congtitutiona chalenge.
.
THE BROAD POWER OF THE LEGISLATURE TO IMPOSE TAXES

A. Backaground of Tennessee's Constitutional Provisions Concerning Taxation.

Taxation isan essentia e ement of sovereignty, and except asrestrained by the Constitution, the
Generd Assembly’ s power to tax isplenary. “Thereisno limitation upon the legidature as to the amount
or objectsof taxation, except that found in the restrictions and prohibitions of the Congtitution.” Jenkins
v. Ewin, 55 Tenn. (8 Heisk.) 456, at 477 (1872). Taxation has been a central issue throughout
Tennessee’ scondtitutional development. Theorigina Congtitution of 1796 mentioned only property taxes,
and required all land to be taxed equally, without regard to its value. TENN. CONST ., Article |, §26
(1796). As the State’'s population grew and certain lands proved far more valuable than others,
dissatisfaction with this requirement of uniform land taxation was a chief cause for calling the 1834
Congtitutiona Convention. The Condtitution that emerged from that Convention gavethelegidature some
discretionin property taxation, but required al taxable property to be assessed according toitsvalue. As
an exception to thisrule, the Constitution of 1835 added,

But the Legidlature shall have power to tax merchants, pedlars, and
privileges, in such manner as they may from timeto time, direct.

TENN. CONST., Art. 11, 828 (1835).

In the wake of the War Between the States, the 1870 Constitutional Convention made some
changesin the taxation section. Continuing the traditiona focus on property taxation, it removed some of
the legidature sdiscretion by requiring all property to betaxed according toitsvalue. Therevised Article
11, 828 declared,

All property shall betaxed according to its vaue, that valueto be
ascertained in such manner asthe L egidature shall direct, so that taxes
shall be equal and uniform throughout the State. No one species of
property fromwhich atax may be collected shal be taxed higher than any
other species of property of the same value.

But the Legidature shall have power to tax Merchants, Peddlers, and privileges, in such
manner as they may from time to time direct.
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Thus the language concerning privilege taxation was unchanged from the 1835 Condtitution. In addition,
however, the 1870 Conventioninserted thefollowing sentenceinto Articlell, 828: “ TheLegidatureshall
have the power to levy atax upon incomes derived from stocks and bonds that are not taxed ad valorem.”
The proper interpretation of thissentence becamethefocusof litigation nearly Sixty yearsafter itsadoption,
and isimportant in resolving the question now presented to this Office.

After themiddleof the Twentieth Century, controversy arose over the requirement that all property
betaxed according to itsva ue and at the samerate. Asaresult, aCongtitutiona Convention was convened
in 1971, which proposed an amendment that was ratified by the people and became effectivein 1973.
That amendment established classificationsof property and allowed taxation of those classificationsat
different rates. The courts have also determined that the 1973 amendment removed the mandate that all
property betaxed, and instead made al property “subject to taxation,” thereby vesting greater discretion
in the General Assembly. Sherwood Company v. Clary, 734 SW.2d 318 (Tenn. 1987). The 1973
rewriteof Articlell, 828 maintained the“merchants, peddliers, and privileges’ clause, merely removing the
initial word “But” asamatter of syntax, since the preceding language as rewritten no longer required all
property to betaxed at itsfull value. The* stocksand bond” clause remained exactly aswrittenin 1870.

Thusthevalidity of ageneral Stateincometax must be determined under the modern wording of
Articlell, 828, aslast amended in 1973.2 But the crucia wording of this section derives from the origina
Condtitutionsof 1835 and 1870, and must beviewed inlight of the originsand history of those predecessor
provisions.

B. TheHistorical Understanding of Privilege Taxation.

Theoriginal understanding of privilegetaxation accorded thelegid ature virtualy unlimited power
to define a pursuit as a privilege and tax it as such. Asthe Supreme Court observed under the 1835
Constitution in French v. Baker, 36 Tenn. (4 Sneed) 193 (1856), at 195,

Thefirg Legidature after the formation of the Condtitution acted upon the
ideathat any occupation which was not open to every citizen, but could
only be exercised by alicense from some constituted authority, was a
privilege. Anditispresumed thisisacorrect definitioninthisgpplication
of the term.

See Mayor v. Guest, 40 Tenn. (3 Head) 414 (1859); Robertson & Heneger, 37 Tenn. (5 Sneed) 256
(1857). Asearly as 1839 the Supreme Court recognized that the legidature had “ unlimited power to
prohibit particular pursuits and avocationsin themsalvesindifferent or useful, and then to license them on

2Article |1, §28 was also amended in 1982 to give the legislature broader discretion in providing property tax
relief to elderly low-income taxpayers. This amendment is not relevant to the instant question.
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specified terms, and tax the privilege. ...” Mabry v. Tarver, 20 Tenn. (1 Humph.) 98 (1839). It noted
that even the fundamental pursuit of farming could be made a subject of taxation. 1d.

Soon after the legidature’ s power to tax merchants, peddlers, and privileges was reaffirmed in the
1870 Congtitution, the Supreme Court discussed the scope of that power. In Jenkinsv. Ewin, 55 Tenn.
(8 Heisk.) 456 (1872), the Court recognized that the clause concerning that power wasincludedin the
Condtitution to “indicate with distinctness, that the power to tax merchants, peddiers, and privileges, was
not to be understood asinhibited by the restriction asto the taxation of property.” 55 Tenn. (8 Helsk.) at
478. The Court emphasized that

the power of the Legidatureto tax merchants, peddlars, and privileges,
was unlimited and unrestricted, and might be exercised in any manner and
mode in their discretion.

Id. at 479.

Over theyears, the Generd Assembly identified and taxed amyriad of activitiesasprivileges. The
courts amost without exception sanctioned the legidature s ability to reach and tax those privileges. In
Railroad v. Harris, 99 Tenn. 684, 702, 43 SW. 115 (1897), the Supreme Court declared, “ At the least,
any occupation, business, employment, or the like affecting the public, may be classed and taxed asa
privilege.” Intheinteresting decisionin Phillipsv. Lewis, 3 Shannon’s Cases 230 (Tenn. 1877), the Court
held that the mere ownership of property could not be taxed asa privilege, since that property istaxable
ad valorem. Thusthelegidature could not tax the mere ownership of adog asaprivilege. Seealso Ellis
v. L. & N. Railroad Co., 67 Tenn. (8 Bax.) 530 (1876)(railroad could not be authorized to pay privilege
tax in lieu of property tax). But the Court recognized the broad legidative power to tax occupations,
businesses, and avocations. And while it observed that privileges historically had been associated with
activitiesrequiring licensure and not open to anyonewithout alicense, the Phillips Court concluded even
at that early date that

an actual license issued to the party is not an essential feature of a
privilege, but isonly the evidence of the grant of theright to follow the
“occupation or pursuit,” and the usual and perhaps universa incident to
such grant, or that atax receipt is, or even may be the evidence of the
grant. Still, the thing declared to be a privilegeis the occupation, the
licensebut theincident to itsengagement, prescribed by statute, assuming,
however, the license in one form or the other is to be had.

3 Shannon’ s Cases at 243. Thus under this approach the license could be acquired smply by paying the
tax imposed on a privilege identified by the legidature.
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Under this authority, privilege taxes were a substantial source of State revenues. The list of
vocations, occupations, businesses, and activities taxed as privileges pursuant to Chapter No. 101 of the
1915 Acts, was dmost endless, and included 113 different categories, many of which covered multiple
endeavors.® Thislist, of course, does not include privilegesidentified esawherein the Code, and through
private acts.

Thelegidauremet thelicensurerequirement for these occupationsand activitiesby requiring those

exercising them to pay taxes to the county court clerk, Shannon’s Code §8692, 712

*This list, as set out in Shannon’s Code §712 (1917), encompassed:

abstract companies
advertising companies
architects and engineers
artists and photographers
athletic clubs
auctioneers

automobile garages and dealers

automobile renters

baseball leagues

bath houses

bicycle dealers

billposters

bottlers

breweries

brokers

butchers

wholesale meat dealers

cash registers and adding
machines

check rooms

cigar stands

circuses and menageries

cleaners

coal and coke dealers

coal oil dealers

cobblers

collecting agencies

commercial protective agencies

construction companies
cotton buyers and factors
cotton compresses
cottonseed oil mills

dance halls

dedlersin novelties

dealersin soft drinks

dealersin theater tickets

detective agencies

directories

distillers of whiskey

distillers of brandy

dog and pony shows

electric companies

feather renovators

fee buyers

ferries

film dedlers

florists

flying jennies

fortune tellers and
clairvoyants

fruit stands

futures dedlers

games

gas companies

hat cleaners

hotels and taverns

hucksters

ice deders

intelligence officesand
employment agencies

itinerants

junk dealers

kodak and photographic
suppliers

laundries
lighting companies
lightening rod dealers
liquor dealers
litigation
livery and feed stables
lunch stands
machines (slot machines)
manufacturers of patent
medicine
marble dealers
marriage licenses
messenger services
moving picture shows
parcel cars
park operators
pawnbrokers
peddliers
picnic promoters
playing card dealers
plumbers and gas fitters
railway inclines
ranges and clock dealers
real estate dealers
refrigerating cars
restaurants and cafes
sand and cement dealers
security dealers and
loan agents

sewing machine companies

and dedlers

shoe shining parlors
skating rinks
sodafountain
operators
stock yards
street car companies
swimming pool
operators
theater operators
transfer businesses
transient merchants
from railroad cars
turnpike operators
typewriters
undertakers
variety theaters
victrolas and pianos
warehouses
water companies
wild west shows
express companies
news companies
railroad companies
railroad terminal
companies
sleeping car
companies
telegraph companies
telephone companies
trading stamp
companies and
agents



Page 7

(1917), and by declaring it a misdemeanor to engage in them without paying the prescribed taxes.
Shannon’s Code §723(a)(2) (1917).

At one point the Supreme Court held that asingle act could not betaxed asaprivilege, sincea
singleact could not congtitute abusiness, avocation, or pursuit. Trenthamv. Moore, 111 Tenn. 346, 353,
76 SW. 904 (1903). Nevertheless, in Sateexre. Sewart v. Louisville& N. Railroad Co., 139 Tenn.
406, 201 SW. 738 (1918), the Court upheld atax on thetransfer of redlty, evenif doneasasingle act.
The Court concluded that the case law “did not restrict the definition of privilegeto the exercise of an
occupation or business which required alicense from the State, but expanded it to include asingle
transaction which thelegidature had madeaprivilege.” 139 Tenn. at 413. Thishad been foreshadowed
in Satev. Alston, 94 Tenn. 673 (1895), in which the Court upheld the inheritance tax asalevy upon the
privilege of receiving property by will, which ordinarily would beasingle event. Shortly thereafter, the
Court repeated its conclusion that “the doing of asingle act may be declared aprivilege” in Ogilviev.
Hailey, 141 Tenn. 392 at 397, 210 S.W. 645, 647 (1918).

Ogilvie is an important decision, in sanctioning a privilege tax on the use of automobiles for
pleasure. The plaintiff inthat case argued that the use of automobilesfor pleasureis not abusinessor
occupation, and thus cannot bedeclared aprivilege. The Supreme Court with “no hestation” rejected that
contention, holding that “the legidative may declareit to be a privilege to operate pleasure carsover the
turnpike roads of our counties.” 141 Tenn. at 397.

C. TheDevelopment of the Theory of Privilege Taxation to Sustain Broad-Based
Taxes.

At thisjuncture, the Generad Assembly began to exerciseits power of privilege taxation to reach
abroad range of commercia activitiesunder the umbrellaof onetax scheme, and began to impose not
merely aflat rate for the exercise of a privilege, but a percentage rate based on the proceeds from a
businessor transaction. Whilethiswasfirmly grounded in the doctrine of privilegetaxation asit existed at
the time, the new, broader-based taxes were a much more lucrative revenue source, and each was
judicially challenged.

The Supreme Court generally upheld the new types of taxes without much difficulty. It first
addressed them in the landmark decisionin Bank of Commerce & Trust Co. v. Senter, 149 Tenn. 569,
260 S.W. 144 (1924), which considered the corporate excisetax adopted in 1923. Thistax wasimposed
on all corporations doing businessin Tennessee, at the rate of three percent of their net earnings. The
Court relied on its many precedents to sanction the tax “ as an excise upon the particular privilege of doing
businessin the corporate capacity.” 149 Tenn. at 583. Nor wasthe Court bothered by the measure of
the tax, which reached the taxpayer’ s net income. The Court found in itsown precedents the “authority
for the legislature to measure the tax by any reasonable standard.” 149 Tenn. at 585.
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The Court faced the next broad-based tax in 1926, when it upheld the newly-enacted gasoline tax,
whichwaslevied a therate of three centsper gallon. InFoster & Creighton Co. v. Graham, 154 Tenn.
412, 285 S.W. 570 (1926), the Court viewed the tax as being imposed on the privilege of selling,
distributing, or storing gasoline, which wasreadily identified asaprivilege under the Court’ s precedents.
The Court rejected the argument that the right to store gasolineisanatura right, not subject to taxation.
154 Tenn. at 422-23.*

InCornv. Fort, 170 Tenn. 377, 95 SW.2d 620 (1936), the Supreme Court upheld the corporate
franchisetax, which waslevied on “the privilege of engaging in businessin corporateform.” 170 Tenn. at
382. Thetax wasmeasured by the value of capita invested inthe State, but the Court stressed that this
feature did not convert thelevy from aprivilegetax into aproperty tax sinceit was grounded upon the
corporation’s right to engage in business. 170 Tenn. at 388-89. The Court stressed that “[n]o
congtitutional objectionliesin theway of alegidative body prescribing any mode of measurement to
determine the amount it will charge for the privilegesit bestows.” 170 Tenn. at 390, quoting Home
Insurance Co. v. New York, 134 U.S. 594, 10 S.Ct. 593, 595, 33 L.Ed. 1025 (1890).°

Findly, in 1948 the Supreme Court issued two important tax decisons. In Hooten v. Carson, 186
Tenn. 282, 209 SW.2d 273 (1948), it had no difficulty in upholding the retail salestax act passed the
previousyear. The Court cited many of its precedentsin determining that engaging in the business of sdlling
tangible persond property could betaxed asaprivilege. And the Court regjected the taxpayer’ s contention
that because his purchase of food had been taxed, his natural rights had been violated. The Court
reasoned,

Regardless of whether theright to buy or sdll isanaturd right, we
think the law iswell settled that the State in the exercise of its sovereign
power may imposeaprivilegetax upon any and all businesstransactions
to theend that the general public be protected from unfair trade practices

186 Tenn. at 288-89. Similarly, in Knoxtenn Theatres v. Dance, 186 Tenn. 114, 208 SW.2d 536
(1948), the Court upheld aprivilegetax on the purchase of tickets for admisson to athesatre, picture show,
or other place of amusement. The Court flatly rejected the old arguments that a privilege

“While Shields v. Williams, 159 Tenn. 349, 19 SW.2d 261 (1929), and Evans v. McCabe, 164 Tenn. 672, 52
SW.2d 159 (1932), fit into the chronology at this point, their analyses are different because they turned upon the
meaning of the “stocks and bonds” clause of Article |1, section 28, rather than upon a general discussion of the extent
of the legislature's power to tax privileges. They are addressed in Parts 11l (B) and (C) infra.

SWhile it upheld the application of the franchise tax to corporations, the Court struck down its application to
partnerships, on grounds that to tax partnerships but not single individuals would violate equal protection. 170 Tenn.
at 386-87.
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could not consist of asingle act, and could not extend beyond business transactions. Citing Ogilviev.
Hailey with approval, the Court stressed that the pursuit of pleasure may be taxed asaprivilege. 186
Tenn. at 119. And the Court further rejected the argument that the right to obtain amusement isa
nontaxablenatura right that cannot be deemed aprivilege. The Court observed that “ many of the natural
rights of man have necessarily been regulated by laws enacted under the police powers and under the
power to raise revenue.” 186 Tenn. at 118.

Thus over the yearsthe Supreme Court has sanctioned abroad range of privilege taxesunder the
authority of Articlell, §28. Inthe Twentieth Century these have included the excise, gasoline, franchise,
and salestaxes, which comprise the great mgority of revenues now raised by the State. Andwhilethe
separate license requirement has been watered down to mean no more than the tax registration itself, the
underlying concepts remain essentialy consistent with the virtually unlimited power of thelegidatureto
identify and tax privileges, which was recognized asrooted in the Tennessee Condtitution as early as 1839.

[,
THE INCOME TAX PRECEDENTS
With thisbackground, weturnto consider the precedentsthat have delt most directly withincome
taxes. Obvioudly, atax onincome might beframed asone on variousidentified privileges. But theissue
isnot that ssmple, because of the unusua “stocksand bonds’ clause of Articlell, §28, which specificaly

authorizes alimited type of income tax.

A. Bank of Commercev. Senter.

The corporate excisetax is, in its measure, anincometax, levied at the rate of 6% of corporate net
earnings. Tenn. Code Ann. § 67-4-806(a)(1998 Repl. Vol.); Chap. No. 406, 1999 Public Acts, 83
[designated asCode § 67-4-2007(a)]. Asaready noted, it wasfirst enacted in 1923 and upheld in Bank
of Commerce & Trust Co. v. Senter, 149 Tenn. 569, 260 SW. 144 (1924). While thetax isimposed
ontheprivilege of doing businessin the corporateform, it isfigured by apercentage of netincome. This
application of the tax has posed no problems for the Tennessee courts. Bank of Commercerelied on
Flint v. Sone Tracy Co., 220 U.S. 151, 31 S.Ct. 342, 55 L.Ed. 389 (1911), in reasoning that

atax must be measured by some standard, and the right to select the
measure devolved upon the legidative department, and thet their selections
would be valid unless constitutional limitations were overstepped.

149 Tenn. at 584. Asmentioned above, the Tennessee court found in its own precedents the “ authority
for thelegidatureto measure the tax by any reasonable standard.” 149 Tenn. at 585. The casesdo not
reved any inganceinwhichalitigant has contended that it isunreasonableto measurethetax onaprivilege
by the earnings produced through its exercise.
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Thusthe corporate excisetax, through the vehicle of aprivilegetax, reaches corporateincome.
Sinceitsenactment in 1923 it has been upheld repeatedly. See R.J. Reynolds Tobacco Co. v. Carson,
187 Tenn. 157, 213 SW.2d 45 (1948); American Bemberg Corp. v. Carson, 188 Tenn. 263, 219
S.W.2d 169 (1949). While many aspects of the tax have been litigated over the years, its basis and
measure have not been impugned. Of course, the scope of the tax has recently been expanded to reach
business entities beyond corporations through Chapter No. 406 of the 1999 Public Acts.

B. Shiedsv. Williams.

Thisbringsusto the decisonsthat appear to beimpedimentstoenacting anincometax. InShields
v. Williams, 159 Tenn. 349, 19 SW.2d 261 (1929), the Court addressed an act of that year by which
the General Assembly had purported to exerciseitsexpresspower accorded under Articlell, 828“tolevy
atax upon incomes derived from stocks and bondsthat are not taxed ad valorem.” Inlevyingatax upon
stock and bond income generdly, thelegidature dso removed the ad val orem taxes from those stocks and
bonds. The plaintiffs chalenged this scheme, contending that the specia dause of Articlell, 828 authorized
an income tax only on stocks and bonds that were not taxed under the generd provisions of that Article
because they could not legally be taxed ad valorem. These would include bondsissued by the United
States government and certain railroad stocks and bondsthat were exempt from taxation under charter
provisions granted by the State. Since stocks and bonds had to be taxed asintangible persona property
under thefirst clause of Articlell, 828, the plaintiffs argued that the legidature could not excuse those
otherwise taxable stocks and bonds from ad valorem taxes and, as a substitute for the lost tax base,
concomitantly tax their income. The Court concluded, however, that the clause did permit just that sort
of swap-out, and that the legidature, by exempting stocks and bonds from property taxes, could subject
them to an income tax.

Whilethe Court inquired asto theintent of the framers of the 1870 Constitution and briefly quoted
fromitsJournal, 159 Tenn. at 356-57, it based itsreading of the clause on the assumption that the members
of the Condtitutiona Convention knew that interest fromfedera bonds had been held to be nontaxable and
that those del egates accordingly would not have sought to tax such interest. The Court reasoned that Since
the delegates must have been aware of these holdings, the proposition that federal bonds were exempt was

so obvious and so plausible it could scarcely have escaped the
consideration of thelawyersin the Constitutional Convention, and we
cannot believe that discerning body contemplated conferring on the
Legidature especia power to levy on stocks an income tax of such
doubtful validity.

To construe the income tax clause according to complainants
contention isto convict the makersof our Congtitution of inserting in that
solemn document afutile provis on which they must haveknown wasvain.
We are unable to entertain such an idea.



Page 11

The clause, in our opinion, was not designed to authorize an
attempt to tax incomesfrom stocks and bonds not taxable but to authorize
atax upon incomes derived from stocks and bonds that were (lawfully)
not taxed ad valorem.

159 Tenn. at 359. The Court thus upheld the tax on stocks and bonds that the legidature had exempted
from property taxes. Thistax has afterward been commonly known after its sponsor, Senator Frank S.
Hall of Dickson County, asthe Hall Income Tax.

Thusthe Court upheld avery limited incometax in Tennessee, but upon atheory that was soon to
prove fatal to abroader income tax.

C. Evansv. McCabe.

In 1931, in dealing with the budget crisis sstemming from the Great Depression, the General
Assembly enacted agraduated persona incometax upon incomes of al sorts. That Act, Chapter No. 21
of the Acts of the 1931 Extra Session, did not allude to any specific constitutional basis. When it was
promptly chalenged, the Supreme Court determined that it failed as either aproperty tax or aprivilege tax.
It failed as aproperty tax becauseit was not levied at arate uniform with taxes levied on other property
under Articlell, 828. 164 Tenn. 681. It failed asaprivilege tax because the Court viewed the provision
authorizing the Hall Income Tax, which had been uphdd threeyearsearlier, asimplying that taxes on other
sorts of income are prohibited. The Court reasoned, 164 Tenn. at 682,

If the Convention of 1870 contemplated anincometax asaprivilegetax
it must haveincluded theincometax clause asalimitation on the power to
levy suchatax. From such aviewpoint thisclauseisan exception or a
proviso. The clausewas certainly not designed to confer an additional
power of privilegetaxation. The preceding clause, in terms as broad as
possible, had countenanced the power of the legislature to tax every
privilege. Theintent, however, was that only the incomes mentioned
should be taxed.

Drawing upon Shieldsv. Williams, the Court concluded that “[a] restraint upon the power to tax incomes,
however, isinevitably implicit in Section 28 of Articlell.” Id.

Nothing in the Evans opinion detracts from the genera line of casesthat holdsthe legidatureto
havevirtualy unlimited powersof privilegetaxation. Rather, thedecisionisstructured solely around the
“gocksand bonds’ clause and turns upon theimplication that by expressy authorizing one typeof income
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taxation, theframersmeant to prohibit all other types. The Court did not bother to distinguishitsholding
in Bank of Commerce v. Senter that had sanctioned taxation of corporate income.®

D. Jack Cole Co. v. MacFarland.

In addition, avery limited income tax was struck down in Jack Cole Company v. MacFarland,
206 Tenn. 694, 337 SW.2d 453 (1960). The act addressed by this decision, however, was so arcane
that, but for two broad-ranging sentences, the case would be of little consequence.

The Act under scrutiny in Jack Cole, Chapter No. 252, 1959 Public Acts, imposed atax upon
earnings of corporationsthat did not pay the franchise or excisetaxes, a the samerate asthosetaxes. This
peculiar act sought to plug aloophole created in thetax laws by federal court decisons. During the era
when Jack Cole was decided, the precedents of the United States Supreme Court held that a state could
not impose atax on an activity ininterstate commerceif theincidenceof thetax was on the” privilege of
doing business.” Spector Motor Service v. O’ Connor, 340 U.S. 602, 71 S.Ct. 508, 95 L.Ed 573
(1951); Freeman v. Hewit, 329 U.S. 249, 67 S.Ct. 274, 91 L.Ed. 265 (1946). Thus Tennessee's
franchise and excise taxes, which were imposed on precisely this privilege, could not be applied to
businesses, like Jack Cole Company, operating exclusvely ininterstate commerce. The Tennessee Court,
in fact, noted that Jack Cole operated only in interstate commerce and had never paid Tennessee's
corporate taxes. 206 Tenn. at 695. In an obvious effort to address this loophole, the 1959 General
Assembly carefully designed the language of Chapter No. 252 to circumvent these federal holdings.
Section 1 of the Act expressly declared, “ Thistax shall not be construed as atax on the privilege of
carrying on businessin Tennessee, the same being upon the privilege of being in receipt of or realizing net
earningsin Tennessee....” By declaring that the taxable privilegewas“ beingin receipt of or redizing net
earningsin Tennessee,” the Legidature avoided the semantic trap posed by the Spector Motor decision,
snce, asfar asfedera law was concerned, Tennessee could certainly tax the receipt of earningswithin the
State.

Inavoiding the federa pitfall, however, the Legidature forced the Court to rule directly onits
authority to tax the privilege of receiving earnings. In doing so, the Court harked back to Evans and struck
downthe act asanincometax. Itisclear that, if thetax in Jack Cole had been imposed on the privilege
of doing business, measured by net earnings, it would have been upheld insofar as Tennessee law is
concerned. Indeed, it then would have had the same basis as the corporate excise tax imposed since 1923
and upheld in Bank of Commerce. But the Generd Assembly, in struggling with an unusua interaction of
State and federal tax principles, had expresdy prohibited the Court from considering thetax asatax on

®Interestingly, the Act stricken by Evans included a 4% income tax on corporations. Chap. No. 21, 1931 Extra
Session, 83(b). Thistax fell along with the rest of the Act, although it clearly could have withstood attack, at least if it
had been properly structured, under the doctrine of Bank of Commerce.
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the privilege of doing business.’

Having been directed by the Generd Assembly to view thetax in Jack Colein apeculiar light, the
Court made two oft-quoted statementsthat pertain generaly toincometaxes. It pronounced, “Redlizing
and receiving income or earningsis not aprivilege that can betaxed.” 206 Tenn. at 698. Injudtifyingthis
conclusion, the Court stated that “[ s]incetheright to receiveincomeor earningsisaright belongingto every
person, thisright cannot be taxed asprivilege.” 206 Tenn. at 699. The Court did not discuss how this
conclusion affected the corporateincometax levied since 1923. Nor did the Court attempt to distinguish
the other cases that had sustained the legislature’ s power to tax “natural rights.”

V.
CRITIQUE OF THE INCOME TAX PRECEDENTS

A. Taxinglncomethrough the Vehicle of a Privilege Tax - Bank of
Commerce V. Senter.

Despitethelanguage of later casesthat drawsinto questionthe legidative power to tax income, no
decision has questioned the continuing vitality of Bank of Commercev. Senter. That case demonstrates
that the legidature may reach and measure atax by incomewithout laying the privilege directly upon the
receipt of earningsor income asit did in Jack Cole. In Cornv. Fort, 170 Tenn. 377, 390, 95 SW.2d
620 (1936), the Court stressed that “[n]o constitutional objection liesin the way of alegidative body
prescribing any mode of measurement to determinetheamount it will chargefor the privilegesit bestows,”
guoting Home Insurance Co. v. New York, 134 U.S. 594, 600, 10 S.Ct. 593, 595, 33 L.Ed. 1025
(1890). Obvioudy, earningsfrom the exercise of aprivilege congtitute an appropriate and constitutional
tax base when the legislature designates them as such.

"It became apparent over the years that the Spector doctrine was only an empty shell. See Northwestern States
Portland Cement Co. v .Minnesota, 358 U.S. 450, 79 S.Ct. 375, 3 L.Ed.2d 421 (1959); Mid-Valley Pipeline Co. v. King,
221 Tenn. 724, 431 SW.2d 277 (1968). In 1977, Spector was expressly rejected and overruled by the United States
Supreme Court in Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 288-89, 97 S.Ct. 1076, 1084, 51 L.Ed.2d 326 (1977).
It isnow clear that Tennessee can tax businesses operating exclusively in interstate commerce if they have some nexus
with the State, so long asthe tax is properly apportioned. Thusit isno longer necessary under federal law for the Genera
Assembly to avoid taxation of the privilege of doing business, in attempting to reach businesses operating exclusively
in interstate commerce.
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B. Shidds, Evans, and the 1870 Constitutional Convention.

1. The Court’sImplication.

Fromthissurvey, it isevident that the only substantial precedent againgt anincometax in Tennessee
isEvansv. McCabe. And nothing inthat decision impugnsthe General Assembly’ s sweeping power to
tax privileges, except theimplication the case drawsfrom the " stocks and bonds’ clause, asconstrued in
Shieldsv. Williams. Certainly thisimplication -- that by designating one narrow class of incomes for
taxation, the framers meant to prohibit taxation of other classes of income -- is not an unreasonable one
to draw fromtheface of Articlell, 828. But it isby no meansthe only implication that can logically be
drawn. The clause could be read as merely prohibiting double taxation of stocks and bonds, under both
property and privilege tax theories. Or the implication could be that no tax can beimposed on incomes
from stocks and bonds that aretaxed ad valorem, leaving no implication at al about taxation of types of
income not derived from stocks and bonds.2 While the Supreme Court in Evans briefly cited the Journal
fromthe 1870 Convention, it nevertheessdid not follow the only logica conclusion fromthat Journa, and
did not consult the record of the debates during the Convention that was available. Had the Court done
90, it would have seen that none of theseimplicationsisjudtified, and that the underlying “assumption, taken
from Shields, that theincome tax clause was adopted as an exception to the property and privilege tax
provisonsin Section 28,” iswrong. R. Cooper, “Re-examining the Congtitutiondity of an Income Tax in
Tennessee,” 28-1 TENN. BAR. J. 14, at 19 (Jan.-Feb. 1992)[hereinafter Cooper Article].

2. TheHistorical Record.

A study of the proceedings of the 1870 Convention reved sthat the “ stocks and bonds’ clausewas
added inavain effort to tax securities exempted from tax by federal and Statelaws. Thisisevident from
the Journal itself, whichrevealsthat earlier drafts of thissentenceof Articlell, 828 gavethelegidature
power to tax “incomes derived from stocks and bonds exempted by the laws of the United Statesfrom
taxation.” JOURNAL OF 1870 CONSTITUTIONAL CONVENTION at 260 (Proceedings of Feb.
8, 1870). Whilethe Court in Shields noted this, 159 Tenn. at 357, it rejected the contention that the clause
wasfindly framed to include railroad stocks that were exempt from taxation by State charter, aswell as
federa bonds, and thereby emerged with the encompassing language “ stocks and bonds that are not taxed
ad valorem.” Further study of the Convention debates conclusively reveds, however, that this contention
was historically correct.

Both major Nashville newspapers covered in depth the proceedings and debates of the 1870
Convention. Ascarried in the editions of those newspapers on February 13, 1870, the debates of
February 12 focused on thisclause, and the clear aim of the delegates was to find away to tax federal

8n fact, the concurring opinion of Justice Chambliss in Evans, which analyzed the tax in question as a property
tax, specifically reserved any opinion asto the taxability of income not directly derived from property taxable ad valorem,
such as services and intangibles. 164 Tenn. at 683 (Chambliss, J. concurring).
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bonds. Thededegateswereaware of the court decisionsthat prohibited such taxation, but most disagreed
with those decisions and wanted to contest the issue. Thewording of the clause was altered from the
origina draft to include within its scope the securities that had been exempted from taxation by State
charters. Itisnot necessary to make any assumption or draw any implications about the intended meaning
of the clause -- its meaning is readily evident from the record of the Convention.®

°The relevant portion of the Convention debate of February 12, 1870, as it appeared on Page 1 of both the
Republican Banner and the Nashville Union and American for February 13, isasfollows:

TAX ON BONDSEXEMPTED BY THE UNITED STATES

The Convention now took up paragraph four, as reported by the committee. It wasread asfollows:

“The Legidature shall have power to levy a special tax upon incomes derived from stocks and bonds exempted
by the laws of the United States from taxation.”

Mr. Jones, of Lincoln, moved to strike out the paragraph, as the Supreme Court fifty years ago had decided that
States could not tax incomes derived from United States securities.

Mr. Kennedy thought the right was clear to tax incomes on these securities, and he offered the following in lieu:

“The Legidature shall have power to levy atax upon incomes derived from stocks and bonds that are not taxed
ad valorem.”

Mr. Jones, of Giles, claimed that the Legislature had a clear right to tax incomes derived from bonds, although
there was no right to tax the bonds themselves as property.

Mr. Stephens said the decision showed that the holder of United States securities was unquestionably
protected from taxation on the principal, but he thought the incomes derived from those securities might be taxed. He
was in favor of putting a provision in the Constitution giving the Legislature power to tax incomes on United States
bonds. Thiswould bring the matter before the Supreme Court, and then if it was decided against them, why all right.

Mr. House, of Montgomery, said they might discuss this matter for a week and would then be no better able
to decide about it than now. The point was, could they put this clause in the Constitution and raise the question whether
the tax could be made or not? He was highly in favor of testing the matter by conferring on the Legislature the power
proposed to be given in the paragraph reported by the committee.

Mr. Thompson, of Davidson, thought the L egislature had power to tax the incomes referred to without putting
the provision proposed by the committee in the Constitution. He was opposed to adopting the report of the committee,
believing that it would be considered by the courts of the United States as an intended insullt.

Mr. Turner said he had taken painsto examine all the authorities and decisions in regard to this question which
he could find, and he was satisfied that the provision reported by the committee would not come in conflict with any of
them. Hewasin favor of making the experiment and testing the rights of the State in this particular.

Mr. Williamson did not like the amendment of Mr. Kennedy; he thought it was dodging the question. If they
wanted to tax incomes on United States bonds, let them say so. He was in favor of making a square fight. He did not
believe they could do a thing indirectly which they could not do directly. He believed they might tax incomes derived
from Government bonds as so much money. He did not desire to make an experiment. If they were not satisfied that they
could levy thistax, let them strike out the proposition entirely.

Mr. Jones, of Lincoln, said he would go as far as any man in taxing those bonds, if he was satisfied that it could
be done. Some said that they could not tax the bonds themselves, but might tax incomes derived from them. He could
not see the distinction as some gentlemen urged it.

Mr. Gardner said he heartily approved the paragraph in lieu offered by Mr. Kennedy.

Mr. Kennedy said he had an object in the wording of his amendment, which was to render liable to taxation
incomes derived from certain bonds, which he understood had been issued by the State and declared not taxable.

Mr. Porter, of Haywood, moved the previous question.

The mation of Mr. Jones, of Lincoln, to strike out the paragraph reported by the committee, was lost by a vote
of 16 to 51.
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Thusit becomes starkly apparent that thiscrucia clause wasinserted into the 1870 Congtitution,
in the aftermath of the Civil War, in an effort which the delegates knew was dubious, to tax federal bonds
and railroad securities. Cooper Articlea 18. Theclausewas* not treeted by the delegates as an exception
to the preceding provisions but rather was considered a separate issue altogether.” L. Laska, “A Legd
and Congtitutional History of Tennessee, 1772-1972, 6 MEMP. ST. L. REV. 650 (1976)[ hereinafter Laska
Article]. Theassumption made by the Court in Shieldsv. Williamsis not borne out by thefacts. And
whilethe Journd of the Conventionincludes merely the motions made and votestaken, itiscongstent with
the newspaper accounts. Moreover, it iswell established that the proceedings of the Constitutional
Convention should beexamined to determinetheintent of the document that resulted fromitsdeliberations.
Shelby County v. Hale, 200 Tenn. 503, 510-11, 292 SW.2d 745, 748 (1956); Sate v. Cloksey, 37
Tenn. (5 Sneed) 482, 486 (1858). Just asthe courts use Madison’ s notes and the Federalist Papersto
interpret the federal Constitution, the contemporaneous newspaper accounts of Tennessee's 1870
Convention are an appropriate source for determining our Constitution’ s meaning.

Inaddition, thiscongtruction of the congtitutiona languageisconfirmed by thelegidature sactions
under the clausein question in theyearsimmediately after the Convention. InChapter 149, 85, of the 1881
Acts, theGenerd Assembly levied atax on “theincomederived from al stock in any incorporationswhich
are by their charters exempt from an ad valoremtax, or from any bonds exempt from suchtax . .. .”
Similar provisonswereincluded inthe 1883, 1885, 1887, and 1889 revenuelaws.’® Shannon’s Code of
1917, at 8710 (derived from Chap. 602, 88, 1907 Acts), purported to tax “incomes derived from United
Statesbondsand all other stocksand bonds not taxed ad valorem.” The courts, however, had declared
thislevy uncongtitutional insofar asit applied to federal bonds. See Mosely v. Sate, 115 Tenn. 52, 86
S\W. 714 (1905). The accepted understanding, as set out in Note 3 to 8710 of Shannon’s Codeof 1917,
with referenceto the stocks and bonds clause of Articlell, §28, wasthat “ our congtitutiona provisonis
itself uncongtitutional, becauseviolative of the constitution of the United States.” The Courtin Shieldsv.
Williams chose, however, to ignore this understianding, even though the plaintiffsthere pointedit out. The
Shields Court assumed that the court and partiesin Mosdly did not have “any thought that the income tax
clause of section 28 authorized such taxation.” 159 Tenn. at 360. But the many previous efforts of the
General Assembly to act in accordance with the disputed clause belie thisassumption. Obvioudy, the
history of legidative action pursuant to the clause, aswell asthe later accepted understanding that its
intended application to federal bonds and railroad securities could not be achieved, as

The paragraph in lieu, by Mr. Kennedy, was then adopted by avote of 67 to 2. Mr. Jones, of Lincoln, and Mr.
Williamson voting in the negative.

%Chap. 106, §5, 1883 Acts; Chap. 5, §6, 1885 Extra Session Acts; Chap. 1, §7, 1887 Acts; Chap. 130, §7, 1889
Acts.
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reflected in the Code comments themselves, buttresses the conclusion that the Shields court erred in
construing the clause to allow the legidature to exempt stocks and bonds generally from ad valorem
taxation.

3. Impact of the “ Stocks and Bonds’ Clause on Privilege T axation.

Thisbeing the case, it becomes clear that the 1870 Convention was not attempting to limit the
scope of property or privilegetaxation. Cooper Articleat 19. The* stocksand bonds’ clause was not
intended to restrict the broad powers of privilege taxation that had existed under the 1835 Condtitution, and
which were incorporated wholesale into the 1870 document. Evansv. McCabe iswrong in concluding
that the designation of one class of incomesto be taxed necessarily denied to the legidature power to tax
other typesof income. 164 Tenn. at 680. Rather, the mention of this onetype of incomewasintended to
encourage the legidature to attempt to tax securities that could not be taxed ad valorem. The clause
emphasizesthat the Convention did not intend to alow such securities that could not be taxed as property
to escapetaxation atogether. Theclausecannot beread historically to carry any implication about taxing
other typesaof income, or to limit thelegidature s preexisting and virtualy unfettered power to tax privileges.

The income tax scrutinized in Evansv. McCabe was not structured as a privilege tax, but the
Court, as an alternative theory, considered whether the tax could stand asaprivilegetax. The Court did
not indicatethat thetax exceeded thelegidature’ sgenera power to identify and tax privileges, but that it
was “destroyed” by the implications of the “stocks and bonds’ clause. 164 Tenn. at 682. But such
implicationswereforeign to the mindsof theframersat the 1870 Convention, as contemporary scholarship
hasreveded. Thus Evans should not be deemed today to condemn a properly-framed State income tax
sinceit isrooted in an analysis that is historically incorrect.™

UThe fact that Shields v. Williams and Evans v. McCabe misconstrued the implications of the “stocks and
bonds” clause does not impugn the validity of the Hall Income Tax today. While Shields erred in assuming that this
special clause was not intended primarily to reach federal bonds and railroad securities, the clause obviously does
authorize a tax on stocks and bonds that are not, in fact, taxed ad valorem. The 1973 constitutional amendment and its
subseguent construction by the Supreme Court have resolved any continuing guestions about the power of the
legislature to excuse stocks and bonds generally from ad valorem taxes. That amendment changed the opening phrase
of Article Il, 828 from “[&]ll property . . . shall be taxed,” to “all property . . . shal be subject to taxation . ...” In
Sherwood Company v. Clary, 734 S\W.2d 318 (Tenn. 1987), the Supreme Court construed this change to give the
legislature much greater discretion than previously. Sherwood upheld the legislature’s judgment that nonbusiness
tangible personal property, which the Constitution placesin a classification to be taxed at 5% of its value, was likely to
produce no appreciable revenue, and that it was administratively impractical to tax this classification. The court thus
upheld Tenn. Code Ann. § 67-5-901(a)(3)(A)(derived from Chapter No. 337, 1977 Public Acts), whereby the legislature
decreed that such property “shall be deemed to have no value.”

In light of Sherwood, the legislature’s present decision not to tax stocks and bonds ad valorem is even more
clearly within its powers than was its decision to deem nonbusiness tangible personal property to have no value. The
1973 constitutional amendment specifically accorded the legislature “ power to classify Intangible Personal Property into
subclassifications and to establish a ratio of assessment to value in each class or subclass . . . .” The legislature
accordingly has chosen not to impose the property tax generally on stocks and bonds. See Tenn. Code Ann.
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C. The“Natural Right” Theory -- Jack Cole.

Whilethe 1960 decisionin Jack Coleisbased primarily on Evans, it contains some additional
principlesthat must be considered. The Supreme Court there said that “[r]ealizing and receiving income
or earningsisnot aprivilegethat can betaxed,” 206 Tenn. at 698, sinceit isanaturd “right belonging to
every person.” 206 Tenn. at 699. But this“natura right” approach runs directly contrary to other
Tennessee decisions, and, asrevealed by Bank of Commerce v. Senter, it is not necessary to tax “the
privilege of receiving income” to impose, in effect, an income tax.

1. The“Natural Right” Theory.

Beforeitsdecision in Jack Cole, the Supreme Court had repeatedly rejected theideathat natural
rightsare not subject to privilege taxation. Thiswasforeshadowed in Ogilviev. Hailey, 141 Tenn. 392,
210 SW. 645 (1918), inwhich driving acar for pleasure was deemed ataxable privilege. The Court’s
rejection of thisideawas expresdy stated in Foster & Creighton Co. v. Graham, 154 Tenn. 412, 285
S.W. 570 (1926), where the taxpayer claimed that storage of gasoline wasanaturd right. 154 Tenn. at
422-23. Subsequently, asdiscussed supra at 8-9, the Supreme Court in 1948 twice rejected thisclaim
when it was asserted in the more plausible contexts of the right to purchase food, Hooten v. Carson, 186
Tenn. 282, 288-89, 209 SW.2d 273 (1948), and the right to obtain amusement, Knoxtenn Theatresv.
Dance, 186 Tenn. 114, 118 208 S.W.2d 536 (1948). The Court observedin thelatter case that “ many
of the naturd rights of man have necessarily been regul ated by laws enacted under the police powersand
under the power to raise revenue.” 186 Tenn. at 118. See also Seven Springs Water Co. v. Kennedy,
156 Tenn. 1, 299 SW. 792 (1927)(upholding atax on selling water from aspring on afarmer’ sland);
Humphriesv. Carter, 172 Tenn. 392, 112 SW.2d 833 (1938)(upholding atax on selling plants and
ghrubsfrom one’ shome); Mabry v. Tarver, 20 Tenn. (1 Humph.) 98 (1839)(indicating that farming may
be taxed as a privilege); Phillipsv. Lewis, 3 Shannon’s Cases 230, 242 (1877)(same).

88 67-5-1101 et seg. and 67-5-1201 et seg. (limited authorization for taxation of stock of investment and insurance
companies); see also Tenn. Code Ann. 88 67-2-104(g), (h), & (i)(related exemptions from Hall Income Tax). Infact, it has
presumed “all intangible property” to come within the $7,500 exemption specified by the Constitution for tangible
personal property. Tenn. Code Ann. § 67-5-602(c)(2)(derived from Chapter No. 262, 1977 Public Acts). While the
Sherwood decision did not specifically address this act, it referred to it in the same vein as the similar 1977 act which it
did uphold. 734 S.\W.2d at 321. Obvioudly, if the legislature has discretion to deem a category of property to have no
value when the Constitution saysit is to be taxed at 5% of value, it also has discretion to refrain from taxing a category
of intangibles, with respect to which the Constitution accords the legislature complete discretion.

As aresult, the 1973 amendment has afforded the legislature the sort of discretion concerning taxation of stocks
and bonds that Shields v. Williams assumed the 1870 Convention intended. And since stocks and bonds are not now
taxed ad valorem, there can be no doubt of the legislature’s power to impose the Hall Income Tax on their income, under
the precise wording of the disputed clause. Moreover, in light of the intended meaning of that clause as revealed by the
historical record, it appears that that provision carries no negative implication about the legislative power to tax stocks
and bonds that are taxed ad valorem. And since this Office concludes that a broad-based income tax would be valid,
such atax could clearly include the privilege of investing in stocks and bonds, measured by the income therefrom.
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Jack Cole did not attempt to reconcile its reasoning with these precedents. Instead, it quoted
genera definitions of privilegefrom Cornv. Fort and Lonasv. State, 50 Tenn. (3 Heisk.) 287 (1871).
These brief quotations do not justify the Court’ sconclusion. The passagefrom Cornv. Fortisnot directly
relevant to theissue. Lonasv. State upheld a statute “ prohibiting the intermarriage or cohabitation of
whitesand negroes.” 50 Tenn. at 287. Asone observer hasremarked, thiscaseissuch ajudicid relic that
it should beregarded asan “improper definitiona source.” W. Armstrong, “Congtitutional Limitationson
Income Taxesin Tennessee,” 27 VAND. L. REV. 475, at 487 (1974)[hereinafter Armstrong Article].
Moreover, to the extent that thiscase might beread to hold that marriageisanaturd right, itisingtructive
to note that marriage licenses have been taxed throughout the State’ shistory. 6 R. White, MESSAGES
OF THE GOVERNORS OF TENNESSEE [hereinafter MESSAGES] at 158 (1963); Shannon’s Code
8712 at p. 465 (1917).

Furthermore, asArmstrong putsit, “ very repectableauthority existsfor the concept that therecei pt
of incomeisindeed ataxableprivilege.” Armstrong Article, 27 VAND. L. REv. at 489. In New York ex
rel. Cohnv. Graves, 300 U.S. 308, 313, 57 S.Ct. 466, 467, 81 L.Ed. 666 (1937), the United States
Supreme Court described an income tax as

founded upon the protection afforded by the state to the recipient of the
incomein his person, in hisright to receive the income, and in his
enjoyment of it when recelved. These are the rights and privileges
which attach to domicil within the state. (emphasis added)

Thusthe Court’ sdeclaration in Jack Cole, that receiving incomeisanatural right and not aprivilege that
can betaxed, isincons stent with the Court’ sown, more thoroughly reasoned precedents, and isvirtually
unsupported in the context of Jack Cole itself.

2. Theoretical Under pinnings of an Income Tax

Thedecisonin Jack Colemust also be viewed in light of the Generd Assembly’ s peculiar directive
that the tax in question should “not be construed as atax on the privilege of carrying on businessin
Tennessee, the same being upon the privilege of being inreceipt of or realizing net earningsin Tennessee
...." Chap. No. 252, 81, 1959 Public Acts. Asaready pointed out, these unusud instructions stemmed
from an effort to plug aloopholein the franchise and excise taxes resulting from now-discarded federal
decisonsthat alowed purdly interstate businesses to escape state privilege taxes on doing business. As
aresult of thisdirective, the Court in Jack Cole was forced to address the bare privilege of receiving
income or earnings.

Thisisnot, however, the customary method for structuring aprivilege tax, even onedesigned to
reachincome. The corporate excisetax, whichismeasured by net earnings, is placed on the privilege of
doing businessin the corporate form, and was accordingly upheld in Bank of Commercev. Senter. On



Page 20

the strength of that landmark decision, aswell asother cases (such asCornv. Fort) that givethelegidature
broad discretion in determining the measure of ataxable privilege, alevy that functionsasanincometax
can be premised on the privilege of engaging in the businessor activity that producesincome, and not on
the bare receipt of income itself.

Thus Jack Cole can scarcely be regarded as the last word on income taxation in Tennessee. |If
judicial precedents are to be given weight according to the strength of their reasoning and anaysis, then
Jack Coleisaweak reed indeed. Moreover, when the decisionisclosaly read, it turnsentirely on the
peculiar legidative designation of thetaxableprivilegein that instance. Evenif receivingincome cannot be
ataxable privilege, nothing in Jack Cole says or impliesthat income cannot be the measure of taxability
of someother privilege. Indeed, adifferent constructionwould conflict with many of theleading Tennessee
precedents and would result in invalidation of the corporate excise tax itself. It cannot reasonably be
assumed that the courts would take the slender reed of Jack Cole to overturn the more thoroughly
reasoned precedents established over many years.

Thus, inthefina analyss, Jack Coleisaunusua and week decision, and aidslittlein deciding the
principal issue at hand.
V.
VIABILITY OF ANINCOME TAX ASA PRIVILEGE TAX

A. Legidative Authority to Tax Privileges by the Income Produced.

It thusbecomes clear that Evansv. McCabeincorrectly read the historical record and improperly
held the “stocksand bonds” clause of Articlell, 828 to limit thelegislature’ sfar-ranging power to tax
privileges, and that Jack Cole shedslittle additiona light ontheissue. Wethen areleft withthevirtualy
unfettered authority of thelegidatureto designate and tax privileges, and alarge number of precedentsthat
have effectuated that power. Indeed, as already noted, nothing in Evans v. McCabe, apart from its
historically unfounded and erroneous construction of the “stocks and bonds’ clause, indicatesthat an
incometax would not stand asaprivilegetax. Andwhilethetax invalidated in Evansmight still beassailed
becauseit did not purport to be a privilegetax, the General Assembly could easily remedy that defect in
any income tax legidation by expressy declaring the tax to be levied on certain specified privileges.

Thusthere gppearsto be no impediment to the legidature’ s naming many vocations, occupations,
businesses, and activities as privileges and taxing the income they generate. Thelegidative right to tax
virtually any occupation or pursuit asaprivilegeisunguestioned. Indeed, asaready observed, asearly as
1915thelegidaturetaxed at least 113 categoriesof privileges, including many inwhich Tennesseanstill
engagein order to maketheir livingstoday. Whilethese early privilegetaxes, liketoday’s Occupationa
Privilege Tax, Tenn. Code Ann. 88 67-4-1701 et seq., did not measure the tax by the income produced,
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Bank of Commerce v. Senter and other cases offer clear authority for such a measure.

B. TheHistorical Scope of Taxable Privileges.

In spite of its conclusive refutation of Evansv. McCabe, the Cooper Article indicates that some
doubtstill exist about thelegidature’ sability toimposeanincometax asaprivilegetax. Cooper Article
at 19-20. TheArticlereliesonthe 1871 legidative message of Governor John C. Brown, who had been
president of the 1870 Congtitutional Convention. Governor Brown explained that “ [t]he theory of taxation
in Tennessee is not based upon the idea of income or profits from wealth, but upon absol ute values,
privileges, etc.” MESSAGES at 146 (1963). Cooper suggeststhat income and wedlth are things separate
from privilege. Cooper Article at 20.

In the opinion of this Office, Governor Brown's message cannot be read as outweighing the broad
construction of privilege taxation in Tennessee dating back to the Congtitution of 1835. The message says
nothing about incomes derived from labor, rather than from wealth. The compiler of the Governor’s
Messages, in an analysisafter the 1871 message, notes that nineteen “privileges’ were then subject to
taxation, including merchantslicense, hilliard hals, tipplers, lawyers, physicians, artists, peddlers, marriage
licenses, brokers and auctioneers, hotels, hacks and wagons, insurance agents, sewing machines, livery
stables, cattle dealers, and butchers. MESSAGES at 158 (1963). Thislist, which by 1915 had grownto
a least 113 taxable privileges, includes activities that are not inherently different from many other modern
methods of earning aliving, which would appear to be taxable as privileges should the legiature so
designate them.

Granted, in Governor Brown’s day, the designated privileges were not taxed according to a
percentage of their income. But many various rates were set and many measures used for taxing the
enumerated privileges. See Shannon’s Code 8712 (1917). Nothing in Tennessee case law, except
perhaps the unfounded languagein Jack Cole, casts any doubt on measuring privilege taxes by theincome
produced from the excise of the privilege. Indeed, that is the precise measure upheld in Bank of
Commerce v. Senter for the corporate excise tax.

The Cooper Articleadmitsthat “[a]rguably, employment that generatesawage or sdary could fall
within an expanded definition of aprivilegetax on abusinessor occupation . ...” Cooper Articleat 22.
It seems gpparent, however, that merely measuring the privilegesthat were dready taxed in 1871, or 1915,
by theincome derived from their exerciseinstead of some other measure would have gone along way
toward creating an income tax. And while the 1870 Convention delegates may not have specifically
contemplated an income tax, neither did they contemplate enactment of the excise (1923), gasoline (1923
and 1925), franchise (1935), and sales (1947) taxesthat have since been levied and upheld on aprivilege
tax theory. But neither the idea of taxing lucrative occupations, nor of measuring that tax by income, is
inconsistent with the original concept of privilege taxation, as embodied in both the 1835 and 1870



Page 22

Constitutions.*?

C. TheMethod for Levying an Income Tax in Tennessee.

Thus the most obvious method for imposing an income tax would be to designate as taxable
privileges asbroad an array of occupationsand activities as possible, and to measure the tax by earnings.
Infact, such atax isso consistent with Tennessee precedentsthat it might survive even under Evansv.
McCabe, sincethe act scrutinized in that case did not designate any taxableprivilege. Thereisno serious
question that thelegidature can designate as privilegesthe 19 activitiesmentioned by Governor Brown, the
113 endeavorslisted in 1915, or the 21 professions taxed by today’ s Occupational Privilege Tax, Tenn.
Code Ann. 867-4-1702. Thelegidature hasmerely to change the measure of these privilegesto equal
the income they produce, and to expand the list.

Indeed, the Journal of the 1870 Convention reveals that the del egates specifically considered
whether thelegidature should have power to tax lucrative, permanent occupations. On February 10, 1870,
one of the delegates, former Whig Governor Neill S. Brown (the brother of the Convention’ s president)
moved to strike the word “privileges’ from Article |1, 828 and to insert instead the phrase “such
occupations as are not permanent in their character, or special in their nature.” JOURNAL OF 1870
CONSTITUTIONAL CONVENTION at 284. Thiswould have confined taxation to temporary and
extraordinary pursuits. The next day Brown withdrew this amendment and moved to add amore specific
provisionthat “thebus ness of farming, mechanica and manufacturing pursuitsand thelearned professons
shall not be considered privileges under this Condtitution.” Thisamendment was rejected by avote of 45-
to-18. JOURNAL OF 1870 CONSTITUTIONAL CONVENTION at 287. Through this action, the
Convention ensured that the broad power of privilege taxation contained in the 1835 Constitution would
be preserved, so that these chief means of earning aliving would be fully subject to taxation, at the
discretion of the legislature. See also Laska Article, 6 MEMP. ST. L. REV. at 652-53.

Logically, if the General Assembly can list and tax each separate occupation and activity asa
privilege, it can describe such pursuitsin more genericterms. It could, for instance, name asprivilegesal,
or nearly al, of the occupations categorized in thefederal Standard Industrial Classification Manua which
is referred to in some present Tennessee tax statutes. See, e.g., Tenn. Code Ann. 88 67-4-712;
67-6-330; 67-6-530. Or it could in broader terms declare it a privilege to engage in a business,

2Certainly income taxes were not unknown to the framers of the 1870 Constitution, since they had been used
during the Civil War by the Confederacy, as well as by the Union. See W. Klein, B. Bittker, & L. Stone, FEDERAL
INCOME TAXATION 4-5 (Little, Brown & Co. 7th ed. 1987); Laska Article at 652; Cooper Article at 22. But the federal
income tax of that era, levied between 1862 and 1872, reached only 1% of the population, D. Posin, FEDERAL INCOME
TAXATION OF INDIVIDUALS 36 (West Pub. Co. 2d ed. 1993), and income taxes were not a focus of the proceedings
of the Convention, except in its vain efforts to find a way to tax federal bonds and railroad securities. The Journa and
debates of the Convention reveal no more intent to prohibit a general income tax than to prohibit a general salestax, a
gasoline tax, or the corporate franchise and excise taxes.
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profession, occupation, trade, employment, enterprise, or endeavor, toinvest or deposit money or capital,
to sell one’ slabor or property, to engagein alease or renta, or otherwise to apply one’ stalents, skills,
time, efforts, resources, or property for persona gain or advantage; it could then tax each of these privileges
by the income it produces.®

Thusit isthe opinion of this Officethat, consstent with Article 1, 828 of the Tennessee Condtitution
and the intent of itsframers, the General Assembly has power, in effect, to impose an incometax in
Tennessee by designating as privileges everything people do to earn money, and measuring thetax by the
earnings from the exercise of those privileges.**

The main categories of workers whose occupations have not heretofore been designated as privileges include
those who work as employees for businesses, industries, individuals, and governmental entities. Of course, many such
persons would be reached if engaging in the substance of their work (i.e., secretary, industrial worker, teacher, etc.) were
deemed a privilege. And it would seem consistent with the legislature’ s powers for it to label engaging in employment
for another as ataxable privilege. Obviously, the legislature can characterize working for State or local government as
aprivilege. Congress, through the Public Salary Act, 4 U.S.C. 8111, has authorized states to tax the earnings of federal
employees, so long as they are not discriminated against. And arecent decision has made it clear that a state, through
the device of a privilege tax, may tax the earnings of federal employees and officers. Jefferson County, Alabama v. Acker,
___UsS. __ ,119SCt 2069, 67 U.S.L.W. 3682 (June 21, 1999)(upholding application of the Alabama occupational
privilege tax to the salaries of federal judges).

“Obviously alevy imposed by these terms would reach the great majority of income received by Tennesseans.
To the extent that some income might not readily be characterized as resulting from the exercise of such privileges, it is
the opinion of this Office that the General Assembly may also tax the privilege of “receiving income or earnings.” While
such atax, under very peculiar circumstances, was struck down in Jack Cole, the conclusory language in that opinion
isin conflict with many better reasoned decisions, as discussed in Part 1V (C)(1) supra at 18-19. Moreover, much passive
income, such as that from trusts and annuities, could not exist except for the legal framework and protection offered for
such devices by State law. Certainly the State can tax the privilege of receiving and enjoying the protections and
benefits provided by government itself; in the broad sense, those protections and benefits include fostering the
economic and legal systems that make possible the receipt and enjoyment of al income. Ultimately, as the Armstrong
Article, 27 VAND. L. REV. at 489, and the United States Supreme Court have put it, an income tax can be founded upon
the rights and privileges to receive and enjoy income, which attach to domicile within the State and are fostered by the
protections the State provides to those who reside or derive earnings within its borders. New York ex rel. Cohn v.
Graves, 300 U.S. 308, 313, 57 S.Ct. 466, 467, 81 L.Ed.2d 666 (1937); see also Commonwealth Edison Co. v. Montana, 453
U.S. 609, 628-29, 101 S.Ct. 2946, 2959, 69 L.Ed.2d 884 (1981)(tax justified by state’' s maintenance of acivilized society and
economic order); Hooten v. Carson, 186 Tenn. 282, 288-89, 209 S.\W.2d 273, 275 (1948)(*the State in the exercise of its
sovereign power may impose a privilege tax upon any and al business transactions to the end that the general public
be protected from unfair trade practices. ...” (emphasis added)).
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VALIDITY OF AN INCOME TAX ASA PROPERTY TAX

Another possible means of imposing a Stateincometax isto label incomeitself asaspeciesof
intangible personal property and to tax it at the State level. While this approach was not viablein the
Evansv. McCabe erg, it is tenable now on account of the 1973 amendment to Articlell, 828.

To be sustained as a property tax, alevy must comply with the exacting provisions of Articlell,
§28. All parties agreed in Evans that the 1931 income tax act did not comply with the constitutional
requirement that the tax be levied at arate uniform with taxes levied on other property. 164 Tenn. at 681.
The 1931 Act obvioudly failed thistest because it was itself graduated, and because its rates bore no
relationship to the ad valorem taxes on other real and personal property.

The Tennessee Constitution wasamended in 1973 to removethe uniformity clause and establish
aclassfied property tax. The clause now removed was the reason thetax in Evansfailed asa property
tax, so that decision is no longer a barrier to this approach. The present version of Articlell, §28
specifically declaresthat “[t]he Legid ature shall have power to classify Intangible Persona Property into
subclassifications and to establish aratio of assessment to valuein each classor subclass. ...” Income
might conceivably be defined as comprising one or several of these classes.

The conceptua nature of atax onincome has been the subject of considerable theorizing by both
federal and state courts. The dominant view is to categorize an income tax as an indirect, excise, or
privilegetax. Hattiesburg Grocery Co. v. Robertson, 126 Miss. 34, 88 So. 4 (1921); Standard Lumber
Co. v. Pierce, 112 Ore. 314, 228 P. 812 (1924); Crescent Manufacturing Co. v. Tax Commission,
129 S.C. 480, 124 SEE. 761 (1924). Thereiscertainly respectable authority, however, for characterizing
an incometax as aproperty tax. Pollock v. Farmers Loan & Trust Co., 157 U.S. 429, 15 S.Ct. 673
(1895); Pollock v. Farmers Loan & Trust Co., 158 U.S. 601, 15 S.Ct. 912 (1895)(holding federal tax
on income, to the extent derived from property, to be a direct tax on property, and therefore
unconstitutional because not apportioned among the states); Eliasberg Brothers Mercantile Co. v.
Grimes, 204 Ala. 492, 86 So. 56 (1920); Satev. Pinder, 30 Ddl. 416, 108 A. 43 (1919). Heretofore
in Tennessee income has not been regarded as atype of property separate and gpart from both its source
andtheforminwhichitismaintained onceit isreceived. Thusit hasnot previoudy been thought of asa
distinct speciesof intangible personal property. Butin Sherwood Companyv. Clary, 734 S.W.2d 318,
321 (Tenn. 1987), the Supreme Court recognized that the General Assembly

was given very broad discretion with respect to determining thevalue and
definition of property in each of the authorized classifications or
subclassifications.

And since no preordained classifications are established by the Constitution for intangible personal
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property, in contrast to the framework specified for real and tangible persona property, the legidature' s
discretion concerning intangiblesis particularly broad.

AsthisOfficediscussed inits 1981 opinion, Op. Tenn. Atty. Gen. No. 81-497 (Sept. 2, 1981),
the cal of the 1971 Limited Congtitutiona Convention that wrote the amended version of Articlell, 828
contained aprohibition against consideration of apersona incometax. Whileit issettled that this aspect
of the call wasnot legaly binding, Show v. City of Memphis, 527 SW.2d 55 (Tenn. 1975), itsexistence
militatesagaingt congtruing the condtitutiona changesstemming from that Convention asjugtifying asincome
tax. But sincethis construction resultsfrom the creation of aclassified property tax system, rather than
from the direct imposition of an income tax, it would be improper to accord the call much weight.

Thusthis Officeisaware of no condtitutionad impediment to classfyingincome as a separate pecies
of intangible persona property. Thevery broad power of the legidatureto define and classify the property
ineach authorized class or subclassindicatesthat an act defining income as aspeciesof intangible persond
property and taxing it as such would be valid. While in Tennessee income has not previously been
conceived to be ataxable species of intangible persona property, the courts would be obligated to honor
an act of thelegidature deemingit to be such. Thuseven though such aconcept would beanovel onein
Tennessee property tax law, it isthe opinion of this Office that such an act would be valid.

VII.

VALIDITY OF AN INCOME TAX UNDER THE
INHERENT POWERS OF THE GENERAL ASSEMBLY.

It has also been suggested that the legislature might impose an income tax directly, without
attempting to structure it as either a property or a privilege tax, under its inherent, sovereign powers.
Articlell, 828 does not state or necessarily imply that it was designed to subsume dl of the State€' sinherent
taxing power. Some other states whose constitutions mention only property and privilege taxes have
impaosed income taxes as such, rgjecting arguments that to mention two types of taxesthereby prohibitsall
others. See Sanley v. Gates, 179 Ark. 886, 19 S.W.2d 1000 (1929); Diefendorf v. Gallet, 41 Ida.
619, 10 P.2d 307 (1932). Thereis some case law in Tennessee on each side of this proposition.

Of course, the Generadl Assembly drawsits power directly from the people, and the Congtitution
merely limitsand channel sthat power. Absent some congtitutiona restriction, the Genera Assembly has
inherent authority to makedl needful lawswithout aspecific grant of permissoninthe Conditution. Dennis
v. Sears, Roebuck & Co., 223 Tenn. 415, 446 SW.2d 260 (Tenn. 1969); Perry v. Lawrence County
Election Commission, 219 Tenn. 548, 411 SW.2d 528 (1967). The Supreme Court in Friedman
Brothersv. Mathes, 55 Tenn. (8 Heisk.) 488, 492 (1872), pronounced,

Thetaxing power isan essentid incident of sovereignty. Theonly
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limitations upon it must be sought in the organic law. 1t isnot conferred by
constitutions--but welook to them only for thelimitation uponit. If they
do not exigt inthe Condtitution they do not exist a dl, and the State isleft
to measure the exercise of thistremendous power by its necessitiesadone.
It may createitsown sources of revenue, and determineat discretion what
shall be taxable and what not taxable--if the organic law itself has not
restricted this discretion.

Sincethe Constitution does not necessarily imply that Articlell, 828 embodiesall Statetaxing power, the
notion that the legid ature may impose an incometax through itsinherent power cannot be dismissed. Many
later Tennessee decisions do state or imply, generally in an offhand fashion without much analyss, that
property and privilege taxes cover thewhole domain of permissibletaxation. Railroad Co. v. Harris, 99
Tenn. 684, 701-02, 43 SW. 115, 199 (1897); Tennessee Trailways, Inc. v. Butler, 213 Tenn. 136,
142-43, 373 SW.2d 201 (1963). But this runs against

the well-settled principle that a constitutional limitation upon the
power of taxation will never beinferred or implied. Theright to tax
isessentia to the existence of government, and is peculiarly amatter for
the legidature, and the legidative power in this respect can only be
restrained by a distinct and positive expression in the fundamental
law. (emphasis added)

Vertreesv. Sate Board of Elections, 141 Tenn. 645, 658, 214 SW. 737 (1919). Plainly, thereisno
such “digtinct and positive expression” forbidding an incometax in thetext of the Tennessee Congtitution.

Once onergects as unfounded the implication drawn by Evansv. McCabe that anincometax is
prohibited, nothing in the Constitution forbids a State incometax.® Soiit is conceivable that the courts
would approve an incometax that was not labeled asa privilege or property tax. But once the assumption
underlying Evansisreected, thereisa so nothing to prohibit the enactment of an incometax through the
vehicle of aprivilege tax. So while action under the legislature’ s inherent and sovereign power is
conceivable, theonly red obstacleto enactment of anincometax in TennesseeisEvansand theimplication
it drawsthat the* stocksand bonds’ clause precludestaxation of income from other sources, animplication

®Article X1, 89, as amended in 1953, provides:

The Genera Assembly shall not authorize any municipality to tax incomes, estates,
or inheritances or to impose any other tax not authorized by Sections 28 or 29 of
Articlell of this Constitution.

Thus while the State currently taxes estates, inheritances, and incomes from stocks and bonds, cities and towns cannot
be authorized to do so. It isunclear whether the courts would use this language to prevent municipalities from levying
privilege taxes measured by income, should the legislature authorize them to do so.
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that is contrary to the historical record.

VIII.
CONCLUSION

Upon thisanalysis, it seems clear that the General Assembly does have the power to levy a
properly-structured incometax asa privilege tax imposed onincome-producing activities and measured
by earnings, asatax onincome as a species of intangible persona property, and possibly asadirect and
uncategorized tax imposed under thelegidature sinherent authority. Theflawed logic of Evansv. McCabe
and Jack Coleisnot persuasive and cannot reasonably beregarded asputting theincometax issueto rest.
As Armstrong putsit, “One cannot believe that the last word on the subject of privilege has been
authoritatively uttered by the Tennesseecourt . . .." Armstrong Article, 27 VAND. L. REv. a 489. This
isparticularly truein light of the conclusive proof in the records from the 1870 Condtitutional Convention
that the " stocks and bonds’ clause of Articlell, 828 was not intended to restrict taxation of income from
other sources.

For these reasons, this Office in its 1981 opinion concluded that a State income tax is
condtitutionaly defengble and has consistently maintained that position sincethat time. Of course, no one
can know with absol ute assurance how the present Supreme Court would ruleif confronted with theissue.
But this Office is confident that the Court’ s ruling would not be confined to the precedents that have
heretofore been cited as the basis for the proposition that the Constitution prohibits apersonal income tax.
And when viewed afreshin light of thewording of Articlell, 828 and theintent of itsframers asreveded
inthehistorical record, this Office concludesthat the General Assembly does havethe power tolevy a
State income tax in Tennessee.
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