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Unfortunately, divorce is now the tragic end result of over forty-percent of all 

marriages.2 Divorcing spouses have many things to consider. One major consideration is 
money. Most spouses contemplating divorce must be prepared for economic suicide. The 
income that marginally maintained one middle-class household will most surely not be 
able to maintain two. This is especially so where one spouse is not yet or never has been 
in the workforce. Nevertheless, though at least one judge has stated that he views divorce 
as a luxury,3 as applied to the division of spousal economic resources, it is often a 
necessity before one or the other spouse breaks down mentally, emotionally, or 
physically. In any event, this article does not deal with the most important issue facing 
divorcing spouses, that of child custody4, support5 and visitation,6 but with an almost 
equally important issue, the determination of alimony or spousal support or 
maintenance.7 For such a determination may result in one spouse actually supporting the 
other for a period of time, and even for a lifetime,8 and sometimes resulting in the 
supporting spouse’s inability to sustain such support and be held in contempt,9 or coupled 
with child support result in the inability to provide properly for the child or children when 
in his or her care. No wonder, for many, an award of maintenance, and especially of 
lifetime maintenance, may smack of peonage or involuntary servitude.10

 
ALIMONY11

 
Alimony is an English common law development. At first, in order to separate 

from the “marital bed and board,” one had to petition the ecclesiastical courts. In doing 
so, the process provided for the husband’s total control of the marital property. But it also 
imposed a duty requiring him to continue to support his wife.12 Later, when actual 
divorce was allowed, alimony continued. It was buttressed by the fact that the courts 
found marriage to be a contract, fault to be a breach of contract, and that most women 
were without monetary means.13 Though today such rationales have been eroded by no-
fault divorce, and the blurring of gender roles, the practical reality is that women remain 
financially dependent in many marriages.14 Alimony is now used ostensibly to not only 
support a spouse, but in many cases to allow him or her to become financially 
independent, or to live in the style he or she was accustomed to in the marriage.15 Of 
course, the latter seldom occurs.  

At least one state court, however, has had the courage to set forth the problem that 
exists when trying to determine and furnish proper alimony, and is worthy of note here. 
In two back to back alimony cases in Oklahoma in the late 1970’s, this court stated that 
“[i]n Oklahoma, as in most states the law relating to alimony is unclear, requiring judges 
and lawyers to speculate as to what the ultimate award of alimony, if any, will be.” It 
added that “[t]he cases relating to alimony in Oklahoma are numerous. Support can be 
found in the cases for absolutely any argument or position one wants to pursue.”16 In the 
second Oklahoma case involving the same court a year later, it set forth the history of 
alimony in Oklahoma, which is similar to most other jurisdictions.17



 
Originally, alimony was ordered paid upon a showing of need to keep the person from 
becoming a charge upon the public… As the cases were handed down over the years 
numerous criteria were added until in Oklahoma in excess of 22 factors can be 
considered. Support can be found in the cases for absolutely any argument or position 
one wants to pursue. That is attorneys search the cases for only those criteria most 
favorable to their side of the case and ignore the rest. The trial bench, the bar, and the 
litigants, more often than not, after considering these criteria, are still left in the dark as to 
what the ultimate award of alimony will be, if indeed any is given at all. In one case the 
trial court's guess was off over $100,000…  

 
The Oklahoma court then marshaled the criterion most used to fashion an alimony award 
in its state. 
 

(1) the wife's loss of the right of inheritance from the husband… (2) the expectation of a 
future inheritance of the husband; (3) the husband's future earning capacity; (4) the 
husband's present ability to pay; (5) the wife's contribution to the husband's 
accumulation; (6) whether the marriage was one of affection or convenience; (7) the 
earning capacity of the husband; (8) the wife's condition and means; (9) duration of the 
married life and the ages of the parties; (10) the wife's health; (11) any future increase in 
the value of land; (12) the wife's expectancy of a future inheritance; (13) the wife's 
opportunity for employment; (14) the wife's ability to obtain gainful employment; (15) 
the mode of living to which the wife had become accustomed during the marriage; (16) 
the probability of the husband's ability to progress financially; (17) the earning capacity 
of the wife; (18) the wife's ability to make a living before the marriage; (19) the conduct 
of the parties; (20) the wife's education; (21) the age of the children, and the need to 
maintain a home for them; (22) the parties' station in life before the divorce.  

 
But, as it noted, in numerous Oklahoma cases the courts granted or substantially 

modified alimony without any reason being given at all. This led, the court stated, to an 
eventual “widespread assumption…that divorce automatically involved alimony and that 
the wife was entitled to it regardless of the circumstances until it is being referred to as ‘a 
judicially imposed system of involuntary servitude,’ no longer based upon need, or 
‘lifetime peonage,’ or ‘private welfare (versus public welfare),’ or ‘a judicially mandated 
system of lifetime serfdom.’”18

And, to make matters worse the Oklahoma court stated, often the recipient spouse 
is not unable to work, but unwilling. For instance, in one case it examined the wife was a 
doctor who had not practiced medicine for several years. Even with having to catch up on 
new medical procedures, she could still earn upwards of $40,000, and she was healthy 
and able to work. The court found it “difficult to see, with appellant wife's earning 
capacity, why the trial court awarded any alimony.” It concluded that “the time has long 
since passed when the state and its judiciary should cease its unwarranted, unnecessary, 
irrational intrusion into the lives of its citizens simply because at one time they occupied 
a marital status.”19

 
PEONAGE 
 

So, what is peonage? Simply stated, peonage means “compelling a person to 
perform labor for one to whom a debt is owed in order to pay off the debt.”20 The U.S. 
Supreme Court has defined it “as a condition of enforced servitude by which the servitor 



is compelled to labor against his will in liquidation of some debt or obligation, either real 
or pretended.”21 As an example, the Court declared unconstitutional an Alabama statute 
directed at sharecroppers that had imposed criminal liability and imprisonment should 
they breach their contracts or abandon their employment, and/or enter into new 
employment of a similar nature with a third party. The Court viewed the Alabama statute 
as clear coercion.22 Later in Bailey v. Alabama,23 the Court struck down another Alabama 
statute that effectively compelled one to labor for another to whom a debt was owed or 
face imprisonment. Congress has also spoken on this issue by abolishing peonage and 
prohibiting anyone from “holding, arresting, or returning, or causing or aiding in the 
arresting or returning, of a person to peonage.”24

 
INVOLUNTARY SERVITUDE 
 

Involuntary servitude is prohibited by the 13th Amendment to the U.S. 
Constitution,25 and by many state Constitutions.26 And, while the term is easily 
definable,27 the “exact range of conditions it prohibits” is not so evident.28 In a fairly 
recent case, United States v. Kozminski,29 the Supreme Court defined the term as a 
compulsory condition “in which a person lacks liberty especially to determine one’s 
course of action or way of life,” a condition very much akin to slavery.30 The Court held 
that involuntary servitude “necessarily means a condition…in which the victim is forced 
to work for [another] by the use or threat of physical restraint or physical injury, or by the 
use or threat of coercion through law or the legal process.”31 And the 13th Amendment 
bar is applicable to individuals as well as states, and to private as well as public 
discriminatory acts.32  
 
MAIN ISSUE 
 

Is then, the ordering of a divorcing spouse to pay for the future living expenses of 
the other by way of alimony either peonage or involuntary servitude? 33The U.S. 
Supreme Court has not yet had occasion to directly address this issue.34  It has held, 
however, that peonage is involuntary servitude, as is coerced labor by threat of criminal 
punishment. So also is forced labor after receiving an advance payment. The Bailey 
35court’s rationale was that “the State could not avail itself of the sanction of the criminal 
law to supply the compulsion [to enforce labor] anymore than it could use or authorize 
the use of physical force.36 And, at least one state court did not mince words in regard to 
permanent alimony, “the question facing the Court is whether a judicially imposed 
system of involuntary servitude is to be continued wherein one human being is placed in 
bondage to another for what is effectively the remainder of his natural life.”37

However, not all forced labor by physical coercion or force of law involves the 
13th Amendment. The U.S. Supreme Court has held that involuntary servitude may be 
imposed as legal punishment for a crime, and for certain civic duties, such as jury duty 
and military service.38 It has also held that the 13th Amendment does not apply to 
exceptional and well-established common law cases prior to its adoption, such as the 
rights of parents and guardians to the custody of their minor children or wards,39 and in 
order to prevent sailors from deserting ships.40 More recently, it has been held that 
requiring workfare for those on public assistance, and mandatory community service as a 



condition for receiving a high school diploma is not involuntary servitude as in either 
case the recipient can choose not to receive welfare assistance or a diploma.41

Nor does providing alimony or spousal support voluntarily, by agreement or 
stipulation in a divorce action, rise to a 13th Amendment claim, the key word being 
voluntarily.42

 
NEW YORK LAW 
  

In New York, spousal support is authorized under §236 of the Domestic Relations 
Law. DRL §236 reads in pertinent part: 

 
Maintenance. a. Except where  the  parties  have  entered  into  an agreement pursuant to 
subdivision three of this part providing for maintenance, in any matrimonial action the 
court may order temporary maintenance  or  maintenance in such amount as justice 
requires, having regard for the standard  of  living  of  the  parties  established  during  the 
marriage,  whether the party in whose favor maintenance is granted lacks sufficient 
property and income to provide  for  his  or  her  reasonable needs  and  whether the other 
party has sufficient property or income to provide for the reasonable needs of the other 
and the  circumstances  of the case and of the respective parties. Such order shall be 
effective as of the date of the application therefor, and any retroactive amount of 
maintenance due shall be paid in one sum or periodic sums, as the court shall direct, 
taking into account any amount of temporary maintenance which has been paid.  
             

As can readily be seen, the amount and duration of maintenance is left to the 
sound discretion of the court, and each case must be determined on its own merits. A 
court may order no maintenance,43 some maintenance,44 substantial maintenance, and 
even lifetime maintenance45 after consideration of the pre-separation standard of living.46 
Should the court determine that maintenance is proper, it must then consider the 
reasonable needs of the recipient spouse in the context of several other factors set out in 
the statute.47  

 
(1) the income and property of the respective parties including marital property 
distributed pursuant to subdivision five of this part; 

    (2)  the duration of the marriage and the age and health of both parties; 
    (3) the present and future earning capacity of both parties; 

(4) the ability of the party seeking maintenance to become self-supporting and, if 
applicable, the period of time and training necessary therefor; 
(5) reduced or lost lifetime earning capacity  of  the  party  seeking maintenance  as a 
result of having foregone or delayed education, training, employment, or career 
opportunities during the marriage; 

    (6) the presence of children of the marriage in the respective homes of the parties; 
    (7) the tax consequences to each party; 

(8) contributions and services of the party seeking maintenance as a spouse, parent, wage 
earner and homemaker, and to the career or career potential of the other party; 

    (9) the wasteful dissipation of marital property by either spouse; 
(10) any transfer or encumbrance made in contemplation of a matrimonial action without 
fair consideration; and 

    (11)  any other factor which the court shall expressly find to be just and proper. 
 

Importantly, New York appellate courts have held that the trial court must “set 
forth the factors it considered and the reasons for its decision.”48 However, the 



“matrimonial court is not required to analyze and apply every factor set forth” in the 
statute, nor articulate or specifically cite them.49  Clearly, this can be problematic, 
especially in light of factor number 11, which appears open-ended in its import. Further, 
New York provides for severe enforcement of spousal support.  

 
Enforcement by contempt proceedings of judgment or order in action for divorce, 
separation or annulment.  Where a spouse, in an action for divorce, separation, 
annulment or declaration of nullity of a void marriage, or for the enforcement in this state 
of a judgment for divorce, separation, annulment or declaration of nullity of a void 
marriage rendered in another state, makes default in paying any  sum  of money  as  
required  by  the  judgment  or  order  directing the payment thereof, and it appears 
presumptively, to the satisfaction of the court, that  payment  cannot  be  enforced… the  
aggrieved  spouse  may  make  application … to punish the defaulting spouse for  
contempt,  and  where the judgment or order directs the payment to be made in 
installments, or at stated intervals, failure to make such single payment or  installment 
may be punished as therein provided, and such punishment, either by fine 
or commitment, shall not be a bar to a subsequent proceeding to punish the defaulting  
spouse  as for a contempt for failure to pay subsequent installments, but for such purpose 
such spouse may be proceeded  against under  the  said  order in the same manner and 
with the same effect as though such installment payment was directed to be paid  by  a  
separate and  distinct  order,  and  the  provisions  of the civil rights law are hereby 
superseded so  far  as  they  are  in  conflict  therewith.  Such application may also be 
made without any previous sequestration or direction to give security where the court is 
satisfied that they would be ineffectual.  No demand of any kind upon the defaulting 
spouse shall be necessary in order that he or she be proceeded against and punished 
for failure to make any such payment or to pay any such installment; personal service 
upon the defaulting spouse of an  uncertified  copy  of the  judgment  or  order  under  
which the default has occurred shall be sufficient.50

 
 Worse, after the recipient spouse’s durational period has ended, even if the 
duration was agreed to by the parties, a court may extend it for a lifetime. A fairly recent 
New York decision in this regard shocks one’s sensibility, holding that the recipient 
spouse is entitled to a modification of the durational period where he or she has become 
gravely ill, a public charge, or unable to become financially independent, even in a case 
where the parties  have been divorced for over ten years.51

There can be no doubt that the contributing spouse faced with such a 
circumstance will feel that he or she is being placed under a system of peonage, or is 
being subjected to involuntary servitude.52 But under current New York law, he or she 
will have almost nowhere to turn.53 Not only has it been held that a spouse’s duty “to 
support his wife is continued in the form of alimony which is subject to recalculation to 
fulfill that duty,” but New York courts have blamed the legislature for the imposition by 
holding that it was legislative intent under the Equitable Distribution Law54 to freely 
allow for such recalculation of maintenance, not to prohibit it.55  

As a result, the only assistance that a contributing spouse may find, with a stroke 
of blind luck,56 is a sympathetic court that realizes that it can deny such a modification, or 
even modify downwards when such circumstances warrant.57 Or better yet, a court that 
will find maintenance to be a direct violation of the 13th Amendment. 

However, New York is extremely tough towards modification petitions. A court58 
may annul or modify any prior order or judgment as to maintenance only upon a showing 
of a substantial change of circumstances, including financial hardship.59  And, if it is to 



be an upward modification a clear and convincing showing of a substantial change of 
circumstances is required.60 It is well settled, though, that even an obligor’s retirement 
may not be a substantial change of circumstances,61 nor does conviction of a crime and 
loss of job necessarily qualify.62 And, if one blatantly manages to continue to live in the 
style accustomed during the marriage, that in and of itself may preclude a downward 
modification.63 And, New York may even require the obligor spouse to purchase or 
maintain life insurance to secure future maintenance payments and make the recipient 
spouse the irrevocable beneficiary.64  However, the court must limit the duration for life 
insurance to the duration of the maintenance payments.65

   
CALIFORNIA LAW 
 
 This article, highlighting mainly New York law, does not claim to be an 
exhaustive national review of the issue being discussed,66 but it is worthwhile to mention 
the current state of the law of spousal support in another large, heavily populated state, 
and compare the two. First, California does oblige a person to support a spouse after a 
divorce, and for an amount and period of time that it deems “just and reasonable,” and 
“based on the standard of living established during the marriage.”67

 Interestingly, unlike New York, the California code allows a judge to advise a 
recipient to “make reasonable efforts to assist in providing for his or her support needs, 
taking into account the particular circumstances considered by the court…unless, in the 
case of a marriage of long duration…this warning is inadvisable.”68

 Further, again unlike New York, a court may order a vocational examination, but 
only by a “vocational training counselor.” The court may also direct the supporting 
spouse to foot the bill.69 The examination “shall include an assessment of the party’s 
ability to obtain employment based upon the party’s age, health, education, marketable 
skills, employment history and the current availability of employment opportunities.” 
However, the focus is an assessment “of the party’s ability to obtain employment that 
would allow the party to maintain herself or himself at the marital standard of living.” 
And, further, the “vocational training counselor” must have “sufficient knowledge, skill, 
experience, training, or education in interviewing, administering, and interpreting tests 
for analysis of marketable skills, formulating career goals, planning courses of training 
and study, and assessing the job market, to qualify as an expert in vocational training”70

 The court shall then “make specific factual findings with respect to the standard 
of living during the marriage, and, at the request of either party, the court shall make 
appropriate factual determinations with respect to other circumstances.”71

 Like New York, the California courts can make spousal support retroactive to the 
filing of the motion or order to show cause, or to “any subsequent date, and for any 
contingent period of time.”72 Unless the parties agree, or upon court order, the court 
retains jurisdiction “where the marriage is of long duration.” However, unlike New York, 
“long duration” is defined as a marriage over ten years.73

 Finally, the California courts have “discretion to terminate spousal support later 
on a showing of changed circumstances.”74 And they can enforce an order for spousal 
support, and require security for payment.75 However, unlike in New York, enforcement 
through a contempt proceeding is problematic.76



The important factors governing a spousal support award are found in the 
California Family Code, §§4320-4325. Many are the same as found in New York.  

 
In ordering spousal support under this part, the court shall consider all of the following 
circumstances: 
(a) The extent to which the earning capacity of each party is sufficient to maintain the 
standard of living established during the marriage, taking into account all of the 
following:77

(1) The marketable skills of the supported party; the job market for those skills; the time 
and expenses required for the supported party to acquire the appropriate education or 
training to develop those skills; and the possible need for retraining or education to 
acquire other, more marketable skills or employment. 
 (2) The extent to which the supported party's present or future earning capacity is 
impaired by periods of unemployment that were incurred during the marriage to permit 
the supported party to devote time to domestic duties. 
(b) The extent to which the supported party contributed to the attainment of an 
education, training, a career position, or a license by the supporting party. 
(c) The ability of the supporting party to pay spousal support, taking into account the 
supporting party's earning capacity, earned and unearned income, assets, and standard of 
living. 
(d) The needs of each party based on the standard of living established during the 
marriage. 

     (e) The obligations and assets, including the separate property, of each party. 
     (f) The duration of the marriage. 

(g) The ability of the supported party to engage in gainful employment without unduly 
interfering with the interests of dependent children in the custody of the party. 

    (h) The age and health of the parties. 
(i) Documented evidence of any history of domestic violence, as defined in Section 6211, 
between the parties, including, but not limited to, consideration of emotional distress 
resulting from domestic violence perpetrated against the supported party by the 
supporting party, and consideration of any history of violence against the supporting 
party by the supported party. 

    (j) The immediate and specific tax consequences to each party. 
    (k) The balance of the hardships to each party. 

(l) The goal that the supported party shall be self-supporting within a reasonable period of 
time.  Except in the case of a marriage of long duration as described in Section 4336, a 
"reasonable period of time" for purposes of this section generally shall be one-half the 
length of the marriage.  However, nothing in this section is intended to limit the court's 
discretion to order support for a greater or lesser length of time, based on any of the other 
factors listed in this section, Section 4336, and the circumstances of the parties. 
(m) The criminal conviction of an abusive spouse shall be considered in making a 
reduction or elimination of a spousal support award in accordance with Section 4325. 

     (n) Any other factors the court determines are just and equitable. 
 

Although, as in New York, there is a paucity of cases discussing peonage and 
involuntary servitude in the context of alimony, some hold that a contempt order is 
prohibited under federal and state laws against involuntary servitude.78 As early as 1897, 
the California Supreme Court ruled in Ex parte Todd79 that an obligor who “had wholly 
failed and neglected to make any effort to obtain employment” in order to pay alimony 
could not be imprisoned by a contempt order.80 It reasoned that to do so would be 
“clearly in excess of the power of the court, which cannot compel a man to seek 
employment in order to earn money to pay alimony, and punish him for his failure so to 
do.”81 And, In re Jennings,82decided eighty-five years later, the California Supreme Court 



noted that Todd “has not been disapproved in any later case and we do not question it as a 
correct statement of the law.”83   

However, Todd and its progeny primarily involved alimony and the ban against 
enforcement by contempt. California Courts may still use ordinary judgment remedies 
and liens to force alimony payments, and they do.84 For defaults more than thirty days, 
the California Family Code85provides for a writ of execution,86 and for a six percent per 
month penalty assessment up to seventy-two percent of the late payments.87 Further, if an 
obligor has acted in bad faith and fails to satisfy a default, a trustee may be appointed to 
liquidate the obligor’s assets to satisfy back support and stay current.88

But, at least one fairly recent California case questioned Todd, and invited the 
California Supreme Court “to reconsider the holding of Ex parte Todd, at least in the 
context of child support.”89 In 1998, the California Supreme Court answered in Moss v. 
Moss,90 holding that there is no constitutional impediment to the imposition of a contempt 
sanction for a willful violation of a child support order when the parent’s financial 
inability to comply is a result of the a willful failure to seek and accept available 
employment that is commensurate with his or her skills and ability. Left for another day 
was the issue of alimony and contempt.91

 
THE NATURE OF MARRIAGE 
 

So far, the nature of marriage has not been discussed in terms of whether it is and 
remains some sort of sacred obligation92, or merely a contract,93 or both, and whether or 
not such a distinction should make a difference in the law, especially in the law of 
spousal support.94  

From early on the institution of marriage has been judicially perplexing. It has 
religious roots, and for some still carries religious connotations. 95 It also requires 
contractual assent, and has been defined by one court as “a civil institution, beyond the 
control or caprice of the parties to it, to be governed and regulated by law. This law, and 
not contract, regulates and prescribes the rights of the parties in the property of each 
other, and until these become vested interests, the legislative power may modify them 
time to time, to suit the convenience and wants of society, or to promote the relation or to 
protect the parties to it.”96  

As a result, some courts found a way out of the sterile contract dilemma by 
holding marital contracts void for lack of consideration97 and therefore unenforceable on 
public policy grounds. As one commentator noted, judges “deemed themselves 
incompetent to interpret contracts that governed intimate interspousal affairs, such as who 
would do the laundry, how many children, if any, a couple planned to have, or where a 
couple would spend holidays.” They also feared that “if they agreed to interpret and 
enforce interspousal contracts, an avalanche of such contract disputes would overwhelm 
the courts.”98  
 Another problem is that most people who marry do not have attorneys 
representing them in the negotiation of an arm’s length pre-nuptial agreement. Marriage, 
usually involving powerful emotions, is more delicate than forming a business entity. 
Also, historically women were in a poor bargaining position, and, some believe, [rightly 
or wrongly] more concerned about child custody and support matters when divorcing. 
Most importantly to some, “viewing marriage as a matter of private contractual 



agreements ignores both the non-economic components of marriage and the effects a 
marriage contract may have on non-contracting third parties, such as children and other 
family members.” 99  

However, others believe differently. It has been suggested that Congress could 
preempt the courts and take the view that marriages are arms-length contracts, thereby 
concluding that a spouse owes another nothing unless contracted for. But, as noted 

 
[t]his approach has not yet been fully explored because traditionally, at common law, 
marriage was defined by both the State and the Church, and courts were loath to view a 
relationship as venerable as marriage as a "mere" contract. Further, because the separate 
"existence of the woman" was legally erased during marriages at common law, husbands 
could not enter into legally enforceable contracts with their wives, even if they chose to 
do so. Modern judges feared that recognizing market-like contracts, such as those 
releasing a husband from obligation to provide economic support to his wife or enforcing 
an obligation on the husband's part to pay his wife for domestic services, would cause 
married couples to approach marriage strategically rather than as a venerable 
institution.100  

 
But, times are rapidly changing, and the traditional view of marriage is changing 

as well.101 Some scholars believe that despite tradition, marriage should be viewed 
primarily as a contract. They suggest that “because modern couples seek an emotionally 
fulfilling relationship governed by their own private preferences and choices, they should 
be allowed to order all aspects of their personal relationship, including selecting the 
grounds and process for terminating the relationship.”102  
 In this respect, it has been argued that marriage is a contractual relationship103 that 
 

involves the obligations that spouses undertake voluntarily, thus restricting their freedom 
in the future. Such obligations include foregoing career opportunities to stay at home to 
rear children or foregoing time spent with small children in order to earn money outside 
the home. Under such a characterization, the spouses invest jointly in "specific assets" 
available only within the context of a long-term marriage. Spouses willingly make such 
sacrifices because they believe that the aggregate benefit produced by the marital 
arrangement will exceed the "combined benefit each [spouse] could attain on his or her 
own." As a result, the marital relationship contributes to each spouse's personal 
fulfillment and the spouses' mutual sacrifices create a high level of trust between the 
spouses, reinforcing the belief that they have made a binding commitment to one another 
concerning their rights both during and after the marriage. 104

 
Further, modern courts have increasingly recognized the validity of prenuptial or 

postnuptial contracts, due in part to rising divorce rates.105 Such contracts are now 
routinely held to be valid, though some commentators and judges remain concerned that 
such agreements promote “an alienated, cynical view of marriage that debases its 
intimate nature.”106 That having been said, we now find ourselves back where we started 
regarding the nature of marriage. How then is the main issue to be resolved? Or can it 
ever be? 
 
SOME NEW YORK POTENTIAL HORROR STORIES (Contributing spouse)107

 
1. Jill is a successful arbitrageur and businesswoman, educated, and earning on 

average $700,000 per year. Jack is a househusband. They lived a luxurious life before 



separating, with Jack spending on the average, $30,000 per month, much of it gambling. 
They have two children, and have agreed on shared custody, with Jack not having to pay 
child support. Jill has also agreed to quitclaim her interest in the marital residence to Jack 
but still be responsible for the mortgage payments. Jack will nonetheless be awarded 
lifetime maintenance between $12,000 and $17,000 monthly, though the court will 
determine that it is nearly impossible for the parties to maintain their pre-separation 
standard of living after a divorce. Since Jack will have to pay taxes on his maintenance 
earnings, his disposable income will be significantly less than the amount awarded. Jill 
may obtain a tax break by being able to deduct her maintenance payments and claiming 
her two children as exemptions.108

 
2. Jack and Jill, both practicing attorneys in New York, graduated in the same law 

school class. They have been married five years and have a four year old daughter. They 
separated in 2002 and settled the custody and visitation issues by stipulation. They did 
not stipulate as to child support. They did agree to a shared time allocation, whereby the 
father has the child with him from Wednesday evening to Sunday evening one week, and 
Wednesday evening to Thursday morning the following week. Neither party pays child 
support to the other, but Jill has instituted a Family Court proceeding for child support. 
She earns $76,876 per year and Jack earns $83,118 per year.  Under current New York 
law, shared custody is irrelevant. Here, Jack will most likely pay a full .17 percent of his 
gross income (minus FICA payments) for child support, unless it can be determined to be 
unjust or inappropriate. The state’s highest court has refused to adopt a proportional 
offset formula in child support cases.109 Luckily, neither party will pay maintenance to 
the other as the earning differential is minor, and it is a short term marriage. 

 
3. Jack and Jill were married in 1983, and have three children. Jack has many 

years of experience working in the hotel industry. His employment history includes six 
years as the general manager of the St. Moritz Hotel, for which he received an annual 
salary starting at $60,000 and rising to approximately $80,000. In 1996 Jill commenced a 
divorce action. At that time, Jack was employed as general manager of the Dorset Hotel 
at an annual salary of $70,000. Jack lost this position in August 1996 when the Dorset 
Hotel closed, and he subsequently took a temporary position at a cooperative apartment 
building at an annual salary of $ 60,000. Following this temporary employment, Jack 
obtained a job at a resort hotel in 1998, which paid him a salary ranging from $700 to 
$950 per week. However, he was subsequently laid off from this position, and by1999, 
Jack was employed as a guard in a Pennsylvania jail at a weekly salary, including 
overtime, of approximately $340 per week. The parties divorced in 1999 and Jill was 
awarded child custody and support, and title to the marital residence with some equity. 
However, unsatisfied, she now seeks to have her divorce judgment modified to award her 
maintenance. After she and Jack separated in 1995, Jill was able to obtain a position as a 
medical assistant. By 1999, she was employed as an assistant teacher for 30 hours per 
week. In New York, the ability to be self-supporting is an important maintenance issue. 
Here Jack will most likely luck out and the court will deny Jill a modification due to the 
fact that she is self supporting, has received title to the marital residence, and is receiving 
child support110

 



4. Jack and Jill have been married for ten years, and have two minor children. 
Jack is a practicing attorney and earns $80,000 per year. Jill is a housewife who has never 
worked outside of the home. The parties agree to a shared custody arrangement that 
virtually gives both parties equal time with the children. In New York, again the issue as 
to shared custody is irrelevant for child support purposes. Here Jack will pay .25 of his 
gross income (minus FICA payments) to Jill for child support simply because he makes 
more money.111 He will also pay maintenance to her, as this is deemed more than a short 
term marriage but not exactly one of long term. Jill will perhaps be imputed income in 
the sum of anywhere from $15,000 to $20,000. Even so, Jack will still be liable for what 
is often termed rehabilitative maintenance for a durational period of approximately one-
third to one-half the length of the marriage, to allow Jill to enter or re-enter the 
workforce. In this case it is estimated that Jack will pay between $500 to $600 per week 
for combined maintenance and child support.112 He may get a tax break by claiming both 
children and having as much of the weekly amount as the IRS will allow to be designated 
as maintenance.113 Also, if Jill helped Jack get through law school, she is entitled to a 
portion of the future earnings from the law degree.   

 
5. Same facts as number 4 above, except that the parties have been married for 

twenty-years and Jill is an invalid. Jack might as well kill himself. He will pay huge 
maintenance for a very long period at best or lifetime maintenance to Jill at worst.114

 
THE CALIFORNIA HORROR STORY (Recipient spouse)115

 
 No matter how long Jack and Jill have been married, nor how many children they 
have, nor what their standard of living is, no contempt proceeding may be brought against 
the obliging spouse who fails to pay alimony. California courts are limited to imposing 
judgments for arrears and liens. If the obligor has no living wage, assets, or property, then 
judgments and liens are worthless. However, should the obliging spouse fail to pay child 
support, a contempt proceeding may now be brought, and will succeed if the obliging 
parent’s financial inability to comply with the child support order is a direct result of his 
or her willful failure to seek and accept available employment that is commensurate with 
his or her skills and ability. However, this may be difficult to prove, even though the 
evidentiary standard is low, proof by a preponderance of the evidence.116  
 
CONCLUSION 
 
 Surely, in regard to some of the above fact patterns, other considerations are 
necessary or appropriate. For example, while holding that the parent who makes the most 
money in a shared custody case is to be designated as the non-custodial parent for child 
support purposes, the New York State Court of Appeals in Bast117 alluded to the fact that 
in such cases there may be situations where strict adherence to the child support 
standards, and requiring a contributing spouse to pay full child support even though he or 
she has the children half of the time, will be unjust or inappropriate. It stated that in such 
situations the trial court “can resort to the ‘paragraph (f)” factors118 and order payment of 
an amount that is just and appropriate.”119 A situation requiring long term and heavy 
maintenance, along with full child support though sharing in custody, might just be unjust 



or inappropriate.  So, a court may be willing to forgo any maintenance award. Certainly, 
this would avoid the issue of involuntary servitude. Also, distributive awards, and the 
equal or unequal division of personal property may factor into the equation. And, marital 
fault may be a factor, to limit or even deny alimony. As one court put it “[the] wife [or 
husband] may have made the marriage and the household a living hell for her husband [or 
his wife] and children.”120 Again, this avoids the involuntary servitude problem.  

In any event, the main issue of whether or not an award of maintenance is 
peonage or involuntary servitude appears to be much more elusive121 than fashioning 
creative spousal support remedies.122 The U.S. Supreme Court has never addressed the 
issue directly, and neither have most of the state high courts.123 It appears that in most 
instances the right case has not presented itself, as appellants who might have been 
aggrieved have generally voluntarily settled below for a specific maintenance amount, 
thereby failing to trigger 13th Amendment involuntary servitude restrictions. And while at 
least one state high court, the Supreme Court of California, has addressed the problem, 
and invoked the 13th Amendment, that case is well over a hundred years old, and being 
challenged today.124

Nevertheless, as 21st century courts determine marriage to be more secular than 
sacred, and divorce rates keep rising,125 future maintenance in the event of a marital 
breakdown might best be left to be contracted for by the parties beforehand.  

However, at the moment in New York State maintenance is treated almost as a 
god-given right, without consideration of the 13th amendment, and is highly problematic. 
While truly invalided spouses, especially those with catastrophic injuries may require 
future spousal support, the whole economic burden even in such a case should not fall 
squarely on an innocent spouse who is desirous of a divorce. Society, in the form of 
Social Security and other benefits should step into the breach. 

Further, indolent spouses, especially, should not be rewarded. For example, the 
divorcing housewife who actually obtains an education, or enters the workforce 
voluntarily, is penalized by the fact that she may be or will become self-supporting, 
thereby obtaining only a minimal amount of maintenance for a short period of time, or 
none at all. A truly lazy spouse may be rewarded by obtaining a greater amount of 
maintenance, and for a longer period of time, simply by the fact that she cannot at the 
time, or refuses at all, to support herself. 

Without doubt an obligor spouse who challenges a maintenance award on 13th 
Amendment grounds may seem to some, at first blush, a bit cracked,126 and to others as 
perhaps debasing the original purpose of the 13th amendment, to end slavery.127 However, 
several state courts have grappled seriously with this problem, and others, as well as the 
U.S. Supreme Court, should do so now as well.128 The issue, procedurally postured in the 
right manner, is ripe for review in New York and elsewhere. The final decision, though, 
must go only one of two ways. Realizing that spousal support is now an essential social 
and legal mainstay, either it is involuntary servitude and against the law, and therefore 
should be banned, or it should be carved out as an exception by the weight of authority 
and uniformly enforced fairly.129 Until such time, however, it remains risky for attorneys 
to assist their clients in drafting voluntary spousal support agreements, thereby negating 
13th amendment protection. And courts will continue to make a mockery of a serious, 
perplexing constitutional issue. 
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the extent that financially supportive spouse has economic ability to provide that support. We find no 
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payments he has agreed to make.”  See also: Clark v. Clark, 152 Tenn. 431 (1925)(Tennessee Supreme 
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that portion of the divorce decree that requires that a specific act be done; hence, the question of 
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