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You have all read and heard about the residential mortgage crisis in California. In 2007,
roughly 84,000 California homeowners lost their homes in foreclosure.® Through the first three
quarters of 2008 alone, that number increased to over 190,000. During that same period, lenders
recorded nearly 330,000 notices of default on California home mortgages. Recording a notice of
default is the first step of a non-judicial foreclosure or trustee sale, the most common process in
California, which typically takes four to six months or more. In other words, the crisis seems far
from over.

Seeing a business opportunity in this crisis, “foreclosure consultants” purport to offer
distressed homeowners assistance in assessing their options and/or negotiating loan
modifications with their lenders.> According to the California Legislature,

These foreclosure consultants, however, often charge high fees, the payment of
which is often secured by a deed of trust on the residence to be saved, and
perform no service or essentially a worthless service. Homeowners, relying on
the foreclosure consultants’ promises of help, take no other action, are diverted
from lawful businesses which could render beneficial services, and often lose
their homes, sometimes to the foreclosure consultants who purchase homes at a
fraction of their value before the sale. Vulnerable homeowners are increasingly

! See Reports on California Foreclosure Activity issued by DataQuick Information Systems, available at
http:/www.dgnews.com/News/California/CA-Foreclosures/RRFor080422.aspx,
http:/www.dgnews.com/News/California/CA-Foreclosures/RRFor080722.aspx; and
http:/www.dgnews.com/News/California/CA-Foreclosures/RRFor081023.aspx.

2 Civil Code section 2945(a) defines “foreclosure consultant” as any person who performs for compensation certain
services for a homeowner or makes any solicitation, representation, or offer to do so. The services include, for
example, stopping or postponing a foreclosure sale, obtaining forbearance from any beneficiary or mortgagee,
obtaining reinstatement of a loan obligation, obtaining an extension for reinstating a loan obligation, obtaining a
waiver of an acceleration clause, assisting the owner in getting a loan, and saving the owner’s residence from
foreclosure. Civ. Code 8§ 2945.1(a)(1)-(6) & (8). Section 2945.1(b) excludes from the definition of “foreclosure
consultant” certain types of people, including generally lawyers licensed in California. See Civ. Code

§ 2945.1(b)(1)).
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relying on the services of foreclosure consultants who advise the homeowner that
the foreclosure consultant can obtain the remaining funds from the foreclosure
sale if the homeowner executes an assignment of the surplus, a deed, or a power
of attorney in favor of the foreclosure consultant. This results in the homeowner
paying an exorbitant fee for a service when the homeowner could have obtained
the remaining funds from a trustee’s sale from the trustee directly for a minimal
cost if the homeowner had consulted legal counsel or had sufficient time to
receive notices from the trustee [ ] regarding how and where to make a claim for
excess proceeds.’

To protect distressed homeowners, the Legislature has imposed numerous restrictions on
foreclosure consultants.* For example, agreements with foreclosure consultants must be in
writing and contain specific disclosures.”> Also, foreclosure consultants are prohibited from
collecting a fee for any services until after the services have been fully performed.® In addition,
distressed homeowners have a right in certain circumstances to rescind foreclosure consultant
agreements.” These protections cannot be waived.® The State Bar of California has posted a
news release that includes a link to consumer information on loan modification and
foreclosures.®

There is evidence that some foreclosure consultants may be attempting to avoid the
statutory prohibition on collecting a fee before any services have been rendered by having a
lawyer work with them in foreclosure consultations. Many of the proposed relationships
between these foreclosure consultants and lawyers violate the Rules of Professional Conduct and
other ethical rules and, therefore, could result in lawyer discipline.

The purpose of this Ethics Alert is to remind California lawyers of several ethics rules
that may apply in the event a foreclosure consultant or another non-lawyer requests assistance
from a lawyer and/or refers potential distressed homeowner clients to the lawyer.

¥ Civ. Code § 2945(a) (citation to another Civil Code provision omitted).

* See, e.g., Civ. Code § 2945.4.
® Civ. Code § 2945.3.

® Civ. Code § 2945.4(a).

” See Civ. Code § 2945.2.

8 Civ. Code § 2945.5.

° To find the release, go to the State Bar’s home page at http:/calbar.ca.gov. Look down the right hand column of
the home page for the links under “News.” Click on “News Releases.” Then click on “News Releases 2008.”
Finally, click on the link for the News Release dated October 8, 2008 entitled “State Bar and Public Interest
Clearinghouse Offer Foreclosure Help for Consumers.” Among other things, this release identifies, and includes a
link to, www.ForeclosurelnfoCA.org, a site that offers general information for consumers on mortgages and loans,
such as how to avoid losing a home and where to go for assistance when foreclosure is a possibility.
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e A California lawyer may not pay areferral or marketing fee to a foreclosure consultant
or other person for referring distressed homeownersto the lawyer.*°

e A California lawyer may not directly or indirectly split any attorney’s fees that the
lawyer earnsfrom a distressed homeowner client with the foreclosure consultant or any
other non-lawyer.™*

e A California lawyer may not aid a foreclosure consultant or anyone else in the
unauthorized practice of law. A lawyer may not form a partnership or joint venture
with a foreclosure consultant or other non-lawyer if any of the activities of the business
would involve providing legal services. A lawyer may not, under the guise of serving as
in-house counsel for a foreclosure consultancy business, perform legal services for a
distressed homeowner.*?

10 E.g., Cal. Rules of Prof. Conduct rule 1-320(B) (“A member shall not compensate, give, or promise anything of
value to any person or entity for the purpose of recommending or securing employment of the member or member’s
law firm by a client ...”); see also Bus. & Prof. Code 88 6151 & 6152 (prohibiting running and capping); Bus. &
Prof. Code § 6155 (“[N]o lawyer shall accept a referral of such potential clients” from any type of referral service
unless certain conditions are met, including registration of the referral service with the State Bar.). California
lawyers should be particularly mindful of the rules prohibiting the payment of referral fees if and when they are
approached by a foreclosure consultant. A foreclosure consultant may be tempted to propose that a lawyer pay the
consultant a fee in exchange for referring a homeowner client to circumvent Civil Code section 2945.4(a), which
prohibits a foreclosure consultant from collecting a fee from a distressed homeowner until the consultant’s services
have been completed. As noted above, a lawyer may not compensate another for a client referral.

1 See, e.g., Cal. Rules of Prof. Conduct rule 1-320(A) (“Neither a member nor a law firm shall directly or indirectly
share legal fees with a person who is not a lawyer...”); In the Matter of Francis E. Jones, 111 (Review Dept. 1993) 2
Cal. State Bar Ct. Rptr. 411 (lawyer suspended and placed on probation, inter alia, for paying to insurance agent one
quarter of client fees); In the Matter of Robert B. Scapa and Michael S Brown (Review Dept. 1993) 2 Cal. State Bar
Ct. Rptr. 635 (lawyers suspended and placed on probation, inter alia, for paying ex-salesman, ex-police officer and
other non-lawyers a portion of fees generated from settlements for clients identified by them); In the Matter of
Lawrence Crawford Bragg, (Review Dept. 1997) 3 Cal. State Bar Ct. Rptr. 615 (lawyer aided insurance adjuster,
who evaluated whether to accept clients for lawyer, negotiated and settled pre-litigation claims with insurers, and
occasionally filed lawsuits in lawyer’s name, in unauthorized practice of law); compare Cal. State Bar Formal Opn.
No. 1987-91 (insurance company’s “captive” law firm not engaged in fee splitting because no legal fees paid by
insureds); Cal. Rules of Prof. Conduct rule 2-200(A) & (B) (permitting lawyer, under certain circumstances, to split
fees with another lawyer).

12 See, e.g., Cal. Rules of Prof. Conduct rule 1-300(A) (“A member shall not aid any person or entity in the
unauthorized practice of law.”); Cal. Rules of Prof. Conduct rule 1-310 (“A member shall not form a partnership
with a person who is not a lawyer if any of the activities of that partnership consist of the practice of law.”); see also
L.A. County Bar Ass’n Formal Opn. No. 510 (fee sharing with financial planning company); In re Carlos (Bankr.
C.D. Cal. 1998) 227 B.R. 535, 538-39 (paralegal engaged in unauthorized practice of law by negotiating
reaffirmation agreements); In the Matter of Francis E. Jones, 111, supra, 2 Cal. State Bar Ct. Rptr. 411 (lawyer
suspended and placed on probation, inter alia, for engaging in legal business with insurance agent); In the Matter of
Robert B. Scapa and Michael S Brown, supra, ) 2 Cal. State Bar Ct. Rptr. 635 (lawyers suspended and placed on
probation, inter alia, for opening office staffed solely by non-lawyers who explained retainer agreements and fee
arrangements to prospective clients); In the Matter of Lawrence Crawford Bragg, supra, 3 Cal. State Bar Ct. Rptr.
615 (lawyer aided insurance adjuster, who evaluated whether to accept clients for lawyer, negotiated and settled pre-
litigation claims with insurers, and occasionally filed lawsuits in lawyer’s name, in unauthorized practice of law);
compare Cal. State Bar Formal Opn. No. 1987-91 (insurance company’s “captive” law firm not aiding unauthorized
practice of law because “captive” law firm was independent); Gafcon, Inc. v. Ponsor & Associates (2002) 98
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e A Californialawyer may not contact in person or by telephone a distressed homeowner
referred to the lawyer by a foreclosure consultant or someone else unlessthe lawyer has
a family or prior professonal relationship with the homeowner. Nor may a lawyer
direct another to do so on the lawyer’s behalf. A lawyer, however, may write to a
distressed homeowner who isa prospective client.™®

e A California lawyer may not without good cause file a lawsuit or motionsin a lawsuit
that are smply intended to delay or impede a foreclosure sale. '

e A lawyer may not intentionally or recklessly fail to perform legal services with
competence.™®

e A lawyer should bewary of accepting feesfor little or no work.*

Cal.App.4th 1388 [120 Cal.Rptr.2d 392] (same). Thus, although a foreclosure consultant business, as any business,
may hire in-house counsel to provide legal services for the business, such in-house counsel could not ethically
provide legal services for distressed homeowners (the business’s clients) either directly or through the guise of
approving loan modification documentation for the business.

3 See, e.g., Cal. Rules of Prof. Conduct rule 1-400(C) (“A solicitation shall not be made by or on behalf of a
member or law firm to a prospective client with whom the member or law firm has no family or prior professional
relationship...”); Cal. Rules of Prof. Conduct rule 1-400(B) (“For purposes of this rule, a ‘solicitation’ means any
communications: (1) Concerning the availability for professional employment of a member or a law firm...; and (2)
Which is; (a) delivered in person or by telephone ...”). Thus, a lawyer generally may not call or show up at the
doorstep of a potential client with whom the lawyer does not already have a prior relationship. The lawyer may;,
however, write, fax or e-mail such a potential client. Rule 1-400 of the Rules of Professional Conduct imposes
various restrictions on the form and content of lawyer communications and solicitations. See, e.g., Cal. Rules of
Prof. Conduct rule 1-400(D)(1), (2) & (3) (prohibiting lawyer communications or solicitations that contain untrue
facts or mislead); Cal. Rules of Prof. Conduct rule 1-400, standard 5 (setting forth requirements for law firm
brochures, newsletters, recent legal development advisories, and similar materials that are mailed); see also Shapero
v. Kentucky Bar Assoc. (1988) 486 U.S. 466 [108 S.Ct. 1916] (unconstitutional for state to ban lawyer from
soliciting legal business through truthful and non-deceptive mailing directed to homeowners facing foreclosure, but
such communications could be subject to state regulation); see also Cal. State Bar Formal Opn. No. 1995-142
(ethical restrictions on direct mail marketing of legal services).

14 See, e.g., Cal. Rules of Prof. Conduct rule 3-200 (“A member shall not seek, accept, or continue employment if
the member knows or should know that the objective of such employment is (A) To bring an action ... without
probable cause and for the purpose of harassing ... any person; or (B) To present a claim or defense in litigation that
is not warranted ...); Bus. & Prof. Code § 6068(c), (d), (q) (duty of lawyer to assert legal and just causes only, not to
mislead court, and not to encourage commencement or continuance of action “from any corrupt motive of passion or
interest”).

15 See, e.g., Cal. Rules of Prof. Conduct rule 3-110(A) (“A member shall not intentionally, recklessly, or repeatedly
fail to perform legal services with competence.”); see also Bus. & Prof. Code 8§ 6450 (permissible and prohibited
activities of paralegals); In re Ivan O. B. Morse (1995) 11 Cal.4th 184 [44 Cal.Rptr.2d 620] (lawyer suspended for,
inter alia, incompetence in connection with mass mailing offering homeowners assistance in filing homestead
declarations); In the Matter of Robert B. Scapa and Michael S. Brown, supra, 2 Cal. State Bar Ct. Rptr. 635 (lawyers
suspended and placed on probation for opening office staffed solely by secretaries and paralegals).

16 See, e.g., Cal. Rules of Prof. Conduct rule 4-200(A) (“A member shall not enter into an agreement for, charge, or
collect an illegal or unconscionable fee.”). The unconscionability of a fee is determined by multiple factors,
including the amount of the fee in proportion to the value of the services performed (Cal. Rules of Prof. Conduct
rule 4-200(B)(1)), and the time and labor required (Cal. Rules of Prof. Conduct rule 4-200(B)(10)).
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Distressed homeowners may need legal assistance. California lawyers should be wary,
however, of non-lawyers — such as foreclosure consultants — who, seeking to capitalize on the
vulnerability of distressed homeowners, offer to provide distressed homeowners assistance in
renegotiating their loans and/or assessing and protecting their legal rights. These non-lawyers
may propose arrangements that would violate one or more of a lawyer’s ethical obligations.
They may attempt to loop California lawyers into their businesses with promises of large
numbers of referrals and/or “easy money,” that is, fees for the lawyer for little or no work. They
may request that a lawyer pay them a referral or marketing fee. They may propose an agreement
to split legal fees obtained from the distressed homeowners. They may request that the lawyer
enter into a joint venture with them and a distressed homeowner. They may request that a lawyer
approve loan modification documentation. They may request that a lawyer serve as the general
counsel to their business in order to provide legal advice to homeowners. They may ask that the
lawyer file a frivolous lawsuit on behalf of a homeowner with whom the lawyer has had little or
no contact in order to buy time so that the foreclosure consultant will have more time to
negotiate a loan modification directly with a homeowner’s lender. As noted above, much of this
conduct — accepting referral fees, fee splitting, forming a business with a non-lawyer that
performs legal services, helping a non-lawyer engage in the unauthorized practice of law, filing
frivolous lawsuits — violates the Rules of Professional Conduct and/or ethics rules set forth in the
Business and Professions Code. A California lawyer should consider carefully the applicable
ethical rules before agreeing to participate in any such venture involving people acting as
foreclosure consultants or in a similar capacity. Failure to do so may result in lawyer
discipline.*’

7 See, e.g., Cincinnati Bar Ass nv. Mullaney (2008) 119 Ohio St.3d 412 [894 N.E.2d 1210] (lawyers disciplined
for accepting customers of Foreclosure Solutions, L.L.C.); see also Cal. State Bar Formal Opn. No. 1997-148
(ethical issues, including whether lawyer-client relationship is created, that lawyer should consider when non-lawyer
generates prospective clients for lawyer by marketing living trust packages); Cal. State Bar Formal Opn. No. 1995-
143 (ethical issues that lawyer should consider when “medical liaison” generates prospective clients for lawyer by
giving presentation to physicians).
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Rule 1-300. Unauthorized Practice of Law

(A) A member shall not aid any person or entity in the unauthorized practice of law.

(B) A member shall not practice law in a jurisdiction where to do so would be in violation of regulations of the
profession in that jurisdiction.

Rule 1-310. Forming a Partnership With a Non-Lawyer

A member shall not form a partnership with a person who is not a lawyer if any of the activities of that partnership consist
of the practice of law.

Discussion:

Rule 1-310 is not intended to govern members' activities which cannot be considered to constitute the practice of law. It is
intended solely to preclude a member from being involved in the practice of law with a person who is not a lawyer.

Rule 1-320. Financial Arrangements With Non-Lawyers

(A) Neither a member nor a law firm shall directly or indirectly share legal fees with a person who is not a lawyer, except that:

(1) An agreement between a member and a law firm, partner, or associate may provide for the payment of money
after the member's death to the member's estate or to one or more specified persons over a reasonable period of time;
or

(2) A member or law firm undertaking to complete unfinished legal business of a deceased member may pay to the
estate of the deceased member or other person legally entitled thereto that proportion of the total compensation which
fairly represents the services rendered by the deceased member; or

(3) A member or law firm may include non-member employees in a compensation, profit-sharing, or retirement
plan even though the plan is based in whole or in part on a profit-sharing arrangement, if such plan does not
circumvent these rules or Business and Professions Code section 6000 et seq.; or

(4) A member may pay a prescribed registration, referral, or participation fee to a lawyer referral service
established, sponsored, and operated in accordance with the State Bar of California’s Minimum Standards for a
Lawyer Referral Service in California.

(B) A member shall not compensate, give, or promise anything of value to any person or entity for the purpose of
recommending or securing employment of the member or the member's law firm by a client, or as a reward for having
made a recommendation resulting in employment of the member or the member's law firm by a client. A member's
offering of or giving a gift or gratuity to any person or entity having made a recommendation resulting in the employment
of the member or the member's law firm shall not of itself violate this rule, provided that the gift or gratuity was not
offered or given in consideration of any promise, agreement, or understanding that such a gift or gratuity would be
forthcoming or that referrals would be made or encouraged in the future.

(C) A member shall not compensate, give, or promise anything of value to any representative of the press, radio,
television, or other communication medium in anticipation of or in return for publicity of the member, the law firm, or any
other member as such in a news item, but the incidental provision of food or beverage shall not of itself violate this rule.

Discussion:

Rule 1-320(C) is not intended to preclude compensation to the communications media in exchange for advertising the
member's or law firm's availability for professional employment.





Rule 1-400. Advertising and Solicitation

(A) For purposes of this rule, "communication” means any message or offer made by or on behalf of a member
concerning the availability for professional employment of a member or a law firm directed to any former, present, or
prospective client, including but not limited to the following:

(B)

(©)

(1) Any use of firm name, trade name, fictitious name, or other professional designation of such member or law
firm; or

(2) Any stationery, letterhead, business card, sign, brochure, or other comparable written material describing such
member, law firm, or lawyers; or

(3) Any advertisement (regardless of medium) of such member or law firm directed to the general public or any
substantial portion thereof; or

(4) Any unsolicited correspondence from a member or law firm directed to any person or entity.
For purposes of this rule, a "solicitation" means any communication:

(1) Concerning the availability for professional employment of a member or a law firm in which a significant
motive is pecuniary gain; and

(2) Which is:
(@) delivered in person or by telephone, or

(b) directed by any means to a person known to the sender to be represented by counsel in a matter which is a
subject of the communication.

A solicitation shall not be made by or on behalf of a member or law firm to a prospective client with whom the

member or law firm has no family or prior professional relationship, unless the solicitation is protected from abridgment
by the Constitution of the United States or by the Constitution of the State of California. A solicitation to a former or
present client in the discharge of a member's or law firm's professional duties is not prohibited.

(D) A communication or a solicitation (as defined herein) shall not:

(E)

(1) Contain any untrue statement; or

(2) Contain any matter, or present or arrange any matter in a manner or format which is false, deceptive, or which
tends to confuse, deceive, or mislead the public; or

(3) Omit to state any fact necessary to make the statements made, in the light of circumstances under which they are
made, not misleading to the public; or

(4) Fail to indicate clearly, expressly, or by context, that it is a communication or solicitation, as the case may be; or

(5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, threats, or
vexatious or harassing conduct.

(6) State that a member is a "certified specialist" unless the member holds a current certificate as a specialist issued
by the Board of Legal Specialization, or any other entity accredited by the State Bar to designate specialists pursuant
to standards adopted by the Board of Governors, and states the complete name of the entity which granted
certification.

The Board of Governors of the State Bar shall formulate and adopt standards as to communications which will be

presumed to violate this rule 1-400. The standards shall only be used as presumptions affecting the burden of proof in
disciplinary proceedings involving alleged violations of these rules. "Presumption affecting the burden of proof" means





that presumption defined in Evidence Code sections 605 and 606. Such standards formulated and adopted by the Board, as
from time to time amended, shall be effective and binding on all members.

(F) A member shall retain for two years a true and correct copy or recording of any communication made by written or
electronic media. Upon written request, the member shall make any such copy or recording available to the State Bar, and,
if requested, shall provide to the State Bar evidence to support any factual or objective claim contained in the
communication.

Pursuant to rule 1-400(E) the Board of Governors of the State Bar has adopted the following standards, effective May 27,
1989, unless noted otherwise, as forms of "communication” defined in rule 1-400(A) which are presumed to be in
violation of rule 1-400:

(1) A "communication" which contains guarantees, warranties, or predictions regarding the result of the
representation.

(2) A "communication" which contains testimonials about or endorsements of a member unless such
communication also contains an express disclaimer such as "this testimonial or endorsement does not constitute a
guarantee, warranty, or prediction regarding the outcome of your legal matter.”

(3) A "communication" which is delivered to a potential client whom the member knows or should reasonably
know is in such a physical, emotional, or mental state that he or she would not be expected to exercise reasonable
judgment as to the retention of counsel.

(4) A "communication" which is transmitted at the scene of an accident or at or en route to a hospital, emergency
care center, or other health care facility.

(5) A "communication," except professional announcements, seeking professional employment for pecuniary gain,
which is transmitted by mail or equivalent means which does not bear the word "Advertisement,” "Newsletter" or
words of similar import in 12 point print on the first page. If such communication, including firm brochures,
newsletters, recent legal development advisories, and similar materials, is transmitted in an envelope, the envelope
shall bear the word "Advertisement,” "Newsletter" or words of similar import on the outside thereof.

(6) A "communication" in the form of a firm name, trade name, fictitious name, or other professional designation
which states or implies a relationship between any member in private practice and a government agency or
instrumentality or a public or non-profit legal services organization.

(7) A "communication” in the form of a firm name, trade name, fictitious name, or other professional designation
which states or implies that a member has a relationship to any other lawyer or a law firm as a partner or associate, or
officer or shareholder pursuant to Business and Professions Code sections 6160-6172 unless such relationship in fact
exists.

(8) A "communication™ which states or implies that a member or law firm is "of counsel" to another lawyer or a
law firm unless the former has a relationship with the latter (other than as a partner or associate, or officer or
shareholder pursuant to Business and Professions Code sections 6160-6172) which is close, personal, continuous,
and regular.

(9) A "communication” in the form of a firm name, trade name, fictitious name, or other professional designation
used by a member or law firm in private practice which differs materially from any other such designation used by
such member or law firm at the same time in the same community.

(10) A "communication” which implies that the member or law firm is participating in a lawyer referral service
which has been certified by the State Bar of California or as having satisfied the Minimum Standards for Lawyer
Referral Services in California, when that is not the case.

(11) (Repealed. See rule 1-400(D)(6) for the operative language on this subject.)





(12) A "communication," except professional announcements, in the form of an advertisement primarily directed to
seeking professional employment primarily for pecuniary gain transmitted to the general public or any substantial
portion thereof by mail or equivalent means or by means of television, radio, newspaper, magazine or other form of
commercial mass media which does not state the name of the member responsible for the communication. When the
communication is made on behalf of a law firm, the communication shall state the name of at least one member
responsible for it.

(13) A "communication™ which contains a dramatization unless such communication contains a disclaimer which
states "this is a dramatization™ or words of similar import.

(14) A "communication™ which states or implies "no fee without recovery” unless such communication also
expressly discloses whether or not the client will be liable for costs.

(15) A "communication" which states or implies that a member is able to provide legal services in a language other
than English unless the member can actually provide legal services in such language or the communication also states
in the language of the communication (a) the employment title of the person who speaks such language and (b) that
the person is not a member of the State Bar of California, if that is the case.

An unsolicited "communication" transmitted to the general public or any substantial portion thereof primarily directed to
seeking professional employment primarily for pecuniary gain which sets forth a specific fee or range of fees for a
particular service where, in fact, the member charges a greater fee than advertised in such communication within a period
of 90 days following dissemination of such communication, unless such communication expressly specifies a shorter
period of time regarding the advertised fee. Where the communication is published in the classified or "yellow pages"
section of telephone, business or legal directories or in other media not published more frequently than once a year, the
member shall conform to the advertised fee for a period of one year from initial publication, unless such communication
expressly specifies a shorter period of time regarding the advertised fee.

Rule 2-200. Financial Arrangements Among Lawyers

(A) A member shall not divide a fee for legal services with a lawyer who is not a partner of, associate of, or shareholder
with the member unless:

(1) The client has consented in writing thereto after a full disclosure has been made in writing that a
division of fees will be made and the terms of such division; and

(2) The total fee charged by all lawyers is not increased solely by reason of the provision for division of
fees and is not unconscionable as that term is defined in rule 4-200.

(B) Except as permitted in paragraph (A) of this rule or rule 2-300, a member shall not compensate, give, or
promise anything of value to any lawyer for the purpose of recommending or securing employment of the
member or the member's law firm by a client, or as a reward for having made a recommendation resulting in
employment of the member or the member's law firm by a client. A member's offering of or giving a gift or
gratuity to any lawyer who has made a recommendation resulting in the employment of the member or the
member's law firm shall not of itself violate this rule, provided that the gift or gratuity was not offered in
consideration of any promise, agreement, or understanding that such a gift or gratuity would be forthcoming or
that referrals would be made or encouraged in the future.





Rule 3-110. Failing to Act Competently

(A) A member shall not intentionally, recklessly, or repeatedly fail to perform legal services with competence.

(B) For purposes of this rule, "competence"” in any legal service shall mean to apply the 1) diligence, 2) learning and
skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance of such service.

(C) If a member does not have sufficient learning and skill when the legal service is undertaken, the member may
nonetheless perform such services competently by 1) associating with or, where appropriate, professionally consulting
another lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning and skill before performance is
required.

Discussion:

The duties set forth in rule 3-110 include the duty to supervise the work of subordinate attorney and non-attorney
employees or agents. (See, e.g., Waysman v. State Bar (1986) 41 Cal.3d 452; Trousil v. State Bar (1985) 38 Cal.3d 337,
342 [211 Cal.Rptr. 525]; Palomo v. State Bar (1984) 36 Cal.3d 785 [205 Cal.Rptr. 834]; Crane v. State Bar (1981) 30
Cal.3d 117, 122; Black v. State Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn v. State Bar
(1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257]; Moore v. State Bar (1964) 62 Cal.2d 74, 81 [41
Cal.Rptr. 161; 396 P.2d 577].)

In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the skill ordinarily

required where referral to or consultation with another lawyer would be impractical. Even in an emergency, however,
assistance should be limited to that reasonably necessary in the circumstances.

Rule 3-200. Prohibited Objectives of Employment

A member shall not seek, accept, or continue employment if the member knows or should know that the objective of such
employment is:

(A) To bring an action, conduct a defense, assert a position in litigation, or take an appeal, without probable cause and for
the purpose of harassing or maliciously injuring any person; or

(B) To present a claim or defense in litigation that is not warranted under existing law, unless it can be supported by a
good faith argument for an extension, modification, or reversal of such existing law.

Rule 4-200. Fees for Legal Services

(A)A member shall not enter into an agreement for, charge, or collect an illegal or unconscionable fee.
(B) Unconscionability of a fee shall be determined on the basis of all the facts and circumstances existing at the time the
agreement is entered into except where the parties contemplate that the fee will be affected by later events. Among the
factors to be considered, where appropriate, in determining the conscionability of a fee are the following:

(1) The amount of the fee in proportion to the value of the services performed.

(2) The relative sophistication of the member and the client.

(3) The novelty and difficulty of the questions involved and the skill requisite to perform the legal service properly.





(4) The likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other
employment by the member.

(5) The amount involved and the results obtained.

(6) The time limitations imposed by the client or by the circumstances.

(7) The nature and length of the professional relationship with the client.

(8) The experience, reputation, and ability of the member or members performing the services.
(9) Whether the fee is fixed or contingent.

(10) The time and labor required.

(11) The informed consent of the client to the fee.
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SUMMARY

During a period of more than four years, Attorney Ivan O. B. Morse (Morse) mailed to the public ap-
proximately four million advertisements offering assistance in the filing of homestead declarations. The
Review Department of the State Bar Court (review department) found [11 Cal.4th 190] that Morse had
engaged in a mass mailing of unlawful, misleading advertisements. The review department recommended a
one-year stayed suspension and a three-year probation, conditioned on a sixty-day actual suspension. Morse
petitioned this court for review, contending, among other things, that Business and Professions Code sec-
tion 17537.6 is unconstitutionally vague, that he did not violate section 17537.6, and that the recommended
discipline is excessive.

As we shall explain, we reject Morse's claim that he did not commit misconduct. His arguments in that
regard have been previously rejected by a superior court, a Court of Appeal, a State Bar hearing judge, and
the review department. The more significant issue is whether the recommended discipline is appropriate.
We conclude it is not. In light of the scope of Morse's misconduct, numerous aggravating factors, and, most
importantly, the need to protect the public, we conclude that the review department's recommendation is
inadequate. We therefore increase the period of actual suspension to three years, subject to a possible re-
duction to two years. As we shall explain, the reduction is contingent on Morse's timely and full payment of
a superior court judgment against him for penalties and restitution in an action related to this proceeding.

Facts
I. Background

From January 1988 until late 1992, Morse mailed to California property owners approximately four million
copies of a solicitation, entitled "homestead information sheet," which offered assistance in the filing of
homestead declarations. (A copy is set forth as appendix A to this opinion.) As a result of responses to the
solicitation, Morse prepared homestead declarations for 95,000 to 100,000 persons.

Before he began mailing these advertisements, Morse was aware of Business and Professions Code section
17537.6, which requires that a person offering to prepare a homestead declaration make important dis-
closures, have the notarized declaration promptly recorded, pay all notarization and recordation fees, and
charge no more than $25 for all services, including the fees. Morse testified that he believed these re-
quirements did not apply to [11 Cal.4th 191] him because section 17537.6 exempts services performed by
an attorney for a client who has retained the attorney. He also testified that he had sought the advice of
another attorney about the applicability of section 17537.6.

Initially, Morse charged $30 for his services, which did not include having declarations notarized and
recorded. He reduced the charge to $18 in April or May 1988 and raised it to $20 in 1991. Although he
received about $1.9 [11 Cal.4th 192] million for preparing homestead declarations, his net profit was only
$150,000 to $200,000. When asked about this relatively small profit margin, he testified that he had used
the mailings to increase the economic base of his practice.

Morse used a firm, the Document Process Center (DPC), to obtain the names and addresses of persons who





filed trust deeds, as well as the names of the lenders and the mortgage balances involved, and to market his
homestead declaration advertisements. Although Morse did not initially operate on a statewide basis, he
began in 1989 to obtain information about each trust deed filed in California.

The DPC sent a package of documents to each prospective customer by bulk mail in a plain white envelope
having a plastic window. All that a recipient could see through the window was the name of the recipient's
mortgage lender and the recipient's own name and address on an insert. The other documents in the
envelope were the "homestead information sheet,” a "retainer/information form," and a return envelope
addressed to DPC. After Morse received telephone calls in early 1988 from persons who believed that he
was affiliated with their lenders, Morse added the sentence "Morse & Associates Is Not Affiliated With
Any Lending Institutions” to the bottom of the back side of the "homestead information sheet.”"” He also
placed the phrase "Priority Advertisment [sic]" under the name of the recipient's mortgage lender on the
insert, so that the phrase was visible through the envelope's plastic window. [11 Cal.4th 193]

Morse did not attempt to screen prospective customers. Instead, DPC sent packages of materials to persons
regardless of whether they were eligible to record a homestead declaration. Morse had no advance know-
ledge of the persons to whom DPC sent mailings.

Customers completed the "retainer/information forms™ and returned them with checks to DPC. Employees
of DPC prepared homestead declarations and forwarded the documents and checks to Morse's office.
Typically, a nonattorney employee of Morse reviewed the documents to ensure that the property descrip-
tions on the declarations matched the descriptions on the forms. Morse's office then sent the declarations to
the customers with instructions for having the declarations notarized and recorded.

I1. Civil action against Morse

After unsuccessfully requesting that Morse stop mailing advertisements unlawful under section 17537.6,
the California Attorney General and the Alameda County District Attorney filed an action against Morse in
August 1991 for an injunction, civil penalties, restitution, and other relief. Morse argued that the restrictions
of section 17537.6 did not apply to him and were unconstitutional. The superior court issued a preliminary
injunction ordering Morse to cease violating section 17537.6. Morse appealed.

In November 1992, the superior court granted the plaintiffs' motion for summary adjudication and per-
manently enjoined Morse from violating section 17537.6 by mailing unlawful homestead-service adver-
tisements to the public. The superior court further ordered Morse to pay $400,000 in civil penalties
(one-half payable to the Attorney General and one-half payable to the Alameda County Treasurer) and also
to pay $400,000 in cy pres restitution to the Consumer Protection Prosecution Trust Fund. Morse also
appealed from this judgment.

The Court of Appeal consolidated Morse's two appeals, affirmed the superior court's judgment, and dis-
missed the appeal from the order granting the preliminary injunction because the superior court’s judgment
had mooted that appeal. (People v. Morse (1993) 21 Cal.App.4th 259 [25 Cal.Rptr.2d 816].) Briefly stated,
the Court of Appeal held that: (1) Section 17537.6 does not violate Morse's right to free speech under the
First Amendment to the United States Constitution because Morse's advertisements were "... deceptive and
misleading in a number of ways, and therefore are not entitled to First Amendment protection.” (People v.
Morse, supra, 21 Cal.App.4th at p. 266.) (2) Section 17537.6 is not unconstitutionally vague. (People v.
Morse, supra, 21 Cal.App.4th at pp. 269-271.) (3) Section 17537.6 does not violate Morse's right to due
process (U.S. Const., 14th Amend.) by creating an evidentiary presumption against him. (People v. Morse,
supra, 21 Cal.App.4th at p. 271.) (4) The trial court's assessment of civil penalties and [11 Cal.4th 194]
order for restitution were proper. (People v. Morse, supra, 21 Cal.App.4th at pp. 271-275.)





Morse unsuccessfully petitioned this court for review of the Court of Appeal decision. (People v. Morse,
supra, 21 Cal.App.4th 259, review den. Mar. 17, 1994 (S037673).) The United States Supreme Court de-
nied his petition for a writ of certiorari. (Morse v. California (1994) _ U.S. __ [130 L.Ed.2d 36, 115
S.Ct. 83].)

While his consolidated appeals in the civil enforcement action were pending, Morse filed a purported
taxpayer's action under Code of Civil Procedure section 526a, challenging the constitutionality of section
17537.6 and seeking to enjoin the California Attorney General and the Alameda County District Attorney
from enforcing section 17537.6. The superior court denied Morse's request for a preliminary injunction,
explaining that the court already had twice rejected his arguments in the enforcement action, and awarded
$3,900 in sanctions against Morse. He appealed. In an unpublished decision, the Court of Appeal affirmed
the order denying an injunction and imposing sanctions. The Court of Appeal also found Morse's appeal to
be frivolous and imposed additional sanctions of $7,500.

On July 26, 1994, the parties in People v. Morse stipulated to a reduction of the judgment, approved by the
Alameda County Superior Court, which declared that the judgment against Morse would be fully satisfied if
Morse: (1) paid $170,000 in civil penalties (one-half payable to the Attorney General, one-half payable to
the Alameda County treasurer); and (2) paid $170,000 in cy pres restitution to the Consumer Protection
Prosecution Trust Fund. The modification required that Morse pay $70,000 of the $340,000 modified
judgment on September 1, 1994, with the balance of $270,000 due in monthly installments of $2,500,
commencing October 1, 1994. The modification also specified that, if Morse fails to make any required
payment within 120 days of its due date, the full amount of $800,000 in civil penalties and cy pres restitu-
tion, plus interest and less payments made, shall be immediately due and payable. We take judicial notice of
the parties' agreement. (Evid. Code, §8 452, subd. (d), 459.)

I11. State Bar proceeding

While the civil enforcement action was pending, Morse also was subject to the present State Bar discipli-
nary proceeding. The Office of the Chief Trial Counsel filed in June 1991 a six-count notice to show cause,
which charged Morse with violating section 6068, subdivision (a), which requires an attorney to support the
law, and with violating rule 1-400(D) of the Rules [11 Cal.4th 195] of Professional Conduct, which pro-
hibits misleading advertisements. Hearings were held in October and December 1992. The hearing judge
filed a 48-page decision that recommended a 1-year stayed suspension and 3 years of probation, condi-
tioned on 15 days of actual suspension and other requirements.

Morse sought review by the review department, and raised before it the same constitutional arguments he
was then raising before the Court of Appeal in the civil enforcement action. At Morse's request, the review
department abated the disciplinary proceeding until February 1994 to allow the Court of Appeal to decide
the constitutional issues. The review department resumed its proceedings after the Court of Appeal ren-
dered its decision in December 1993.

The review department independently reviewed the record to determine if clear and convincing evidence
supported the findings of Morse's culpability and the aggravating and mitigating circumstances. Briefly
summarized, the review department's findings and conclusions regarding the six counts of alleged mis-
conduct are as follows:

Counts 1 and 2-Section 6068, subdivision (a) requires an attorney "[t]o support the Constitution and laws of
the United States and of this state.” Section 17537.6, subdivision (b) requires specified disclosures by a
person offering to prepare a homestead declaration. Subdivision (c) of section 17537.6 requires the preparer
promptly to file the declaration and to pay notarization and recordation fees; subdivision (d) limits the
preparer's total fee to no more than $25. Morse failed to comply with these requirements. The review de-





partment stated that "[h]is original failure to do so was grossly negligent and could be characterized as
reckless or intentional after he disregarded the later request from the Attorney General's Office that he stop
mailing unlawful advertisements. Thus, his violations of section 17537.6 are disciplinable under section
6068(a)."

Count 3-Morse willfully violated rule 1-400(D)(2), which states that an advertisement shall not "[c]ontain
any matter, or present or arrange any matter in a manner or format which is false, deceptive, or which tends
to confuse, deceive, or mislead the public.”" As the review department noted, in each envelope that Morse
sent to a prospective customer, the inserted material was arranged so that "[t]he recipient could read only
the name of the [recipient's] lender, the phrase 'Priority Advertisment [sic]' underneath the lender's name,
and then the recipient's own name and address. Because the arrangement of materials tended to mislead the
recipient into [11 Cal.4th 196] believing that the letter came from the recipient's lender, respondent [Morse]
wilfully violated rule 1-400(D)(2)."

Count 4-Rule 1-400(A) defines a "communication" to be "... any message or offer made by or on behalf of
a member concerning the availability for professional employment of a member or a law firm directed to
any former, present, or prospective client ...." Rule 1-400(D)(4) requires that a communication shall not
"[f]ail to indicate clearly, expressly, or by context, that it is a communication or solicitation, as the case may
be." According to the review department, Morse did not violate Rule 1-400(D)(4) because, "[t]he insert
visible through the plastic window of the envelopes sent out by [Morse] expressly stated 'Priority Adver-
tisment [sic]." Also, the 'homestead information sheet' and the ‘'retainer/information form' showed that
[Morse] was available for employment in preparing a homestead declaration.”

Count 5-As noted above, rule 1-400(D)(2) proscribes misleading advertisements by an attorney. Rule
1-400(D)(3) also provides that an advertisement must state every fact "... necessary to make the statements
made, in the light of circumstances under which they are made, not misleading to the public." Morse
willfully violated these rules. The review department found that the "homestead information sheet" in-
cluded in Morse's mass mailings "... failed to explain that California law establishes an automatic homes-
tead exemption (see Code Civ. Proc., 88 704.710-704.850), as well as allowing a homeowner to record a
declared homestead (see Code Civ. Proc., 88 704.910-704.995), and that the benefits of the automatic
homestead exemption are available to a homeowner who does not record a declared homestead. By omit-
ting this information, and by using the terms 'homestead exemption' and ‘homestead declaration' as if they
were interchangeable, [Morse's] materials tended misleadingly to suggest that a homestead exemption
applied only if a homeowner recorded a homestead declaration. (See People v. Morse, supra, 21
Cal.App.4th at pp. 266-267.) Also, the materials tended to mislead recipients by failing to explain that a
creditor may force the sale of a home even if a homeowner records a homestead declaration. (See id. at pp.
267-268.)"

Count 6-The review department explained that Morse also violated rules 1-400(D)(2) and 1-400(D)(3) in
another respect: "The back side of the 'homestead information sheet' contained a section entitled 'Some
Additional Benefits Of Recording a Declaration of Homestead.' The third paragraph of this section stated:
'If a creditor tries to force a sale of your home, with a Declaration of Homestead you'll have an important
advantage over him in court. The creditor has the burden of proof to show why you should not be allowed
the Homestead Exemption. Otherwise, the court will take your Declaration at its face value and grant you
the exemption.' " Morse willfully violated rules 1-400(D)(2) and 1-400(D)(3), insofar [11 Cal.4th 197] as
the paragraph stressed the benefits of a homestead declaration without providing any information about the
automatic homestead exemption. The review department found that "[b]y omitting such information,
[Morse] tended misleadingly to suggest that a debtor had to record a homestead declaration to obtain the
homestead exemption. [Moreover,] ... the paragraph misleadingly implied that a debtor who has not rec-
orded a homestead declaration in the office of the county recorder bears the burden of proving that the
dwelling is a homestead."





The review department also considered the aggravating and mitigating circumstances. Briefly stated, its
findings and conclusions in that regard are as follows:

Aggravating Circumstances

Standard 1.2(b)(ii) of the Rules of Procedure of the State Bar, division V, Standards for Attorney Sanctions
for Professional Misconduct (standards), provides that multiple acts of wrongdoing or a pattern of mis-
conduct constitutes an aggravating circumstance. The review department found this circumstance to apply
because Morse "... sent out millions of unlawful advertisements which tended to mislead the public ... and
because [Morse] engaged in years of extended, methodical misconduct.”

Pursuant to standard 1.2(b)(iii), bad faith surrounding an attorney's misconduct is an aggravating cir-
cumstance. The review department stated that "bad faith denotes conscious wrongdoing,” and found that "...
the record does not establish by clear and convincing evidence that [Morse's] misconduct was aggravated
by surrounding bad faith." Standard 1.2(b)(iii) also states that other ethical violations surrounding an at-
torney's misconduct constitute an aggravating circumstance. The review department found that: *The notice
to show cause charged [Morse] with misconduct only from January 1990 onwards. Yet the record estab-
lishes that from January 1988 through December 1989, respondent committed similar acts of misconduct in
willful violation of section 6068(a), rule 1-400, and rule 2-101 of the former Rules of Professional Conduct
in effect from January 1, 1975, to May 26, 1989. [Fn. omitted.] Pursuant to our obligation of independent
review, we conclude that standard 1.2(b)(iii) applies in the current proceeding because of [Morse's] other
ethical violations. (See Edwards v. State Bar (1990) 52 Cal.3d 28, 35-36 [276 Cal.Rptr. 153, 801 P.2d 396];
In the Matter of Koehler (Review Dept. 1991) 1 Cal.State Bar Ct. Rptr. 615, 628.)"

Standard 1.2(b)(v) states that ... demonstrated indifference toward rectification of or atonement for the
consequences of his or her misconduct ..." is an aggravating circumstance. The review department found
Morse had shown such an attitude in several respects. He repeatedly denied any culpability even after his
arguments were rejected by the trial court and [11 Cal.4th 198] the Court of Appeal in the civil action and
after tentative findings of culpability in the disciplinary proceeding. He showed further indifference by
filing a complaint for relief in the superior court on grounds the superior court had already rejected. The
review department stated that: "By repeatedly asserting rejected arguments without adequate research,
[Morse] crossed the line between zealous advocacy and recalcitrance. Whether or not he had doubts about
the applicability of section 17537.6, he clearly violated rule 1-400 by his broad-scale deceptive advertising.
Thus, he lacked insight into his misconduct and failed to accept responsibility for it."”

The review department also noted as a minor aggravating factor Morse's having committed himself to
appear in an unrelated civil case, which commitment led to the continuance of the initially scheduled dis-
ciplinary hearing on short notice. Because Morse knew about the double scheduling for more than four
months and did nothing to remedy the situation, the review department concluded this was yet another
instance in which Morse showed indifference to his professional obligations.

Mitigating Circumstances

The review department concluded that respondent's lack of a disciplinary record is a mitigating circums-
tance under standard 1.2(e)(i), but is entitled to minimal weight because his misconduct began slightly more
than six years after his admission to the bar. Under standard 1.2(e)(ii), good faith is a mitigating circums-
tance, but the review department found that Morse had failed to establish his good faith by clear and con-
vincing evidence. The department rejected his claim that he had performed extensive pro bono legal work
and also his argument that the State Bar refused to assist him in bringing his conduct into compliance with
ethical rules, stating: "Nor is there any reason to believe that [Morse] would have conformed to any over-





tures by State Bar staff since [he] ignored advice from the Attorney General's office and continued sending
out unlawful advertisements until the superior court issued a preliminary injunction."

Recommended Discipline

The review department adopted the State Bar hearing judge's discipline recommendations with two im-
portant exceptions. First, the department increased from 15 days to 60 days the period of actual suspension
from the practice of law. Second, the department deleted as an explicit condition of probation the payment
of $400,000 in cy pres restitution. The department did so on the ground that the condition was redundant of
the superior court judgment requiring him to pay that amount of restitution.

IV. Morse's petition for review

Morse petitioned for our review of the review department's decision. (Cal. Rules of Court, rule 952(a).) In
large part, he reiterated the arguments he [11 Cal.4th 199] raised in the superior court, the Court of Appeal,
and the State Bar Court. We granted his petition and also stated in our order that: "On the court's own mo-
tion, review is granted on the issue [of] whether the level of discipline should be increased.”

Discussion

Morse raised six issues in his petition for review and argues them at some length in his briefing, including
whether the discipline recommended by the State Bar is "... excessive in light of the record as a whole." As
noted above, we also referred explicitly to the adequacy of the recommended discipline in our order
granting review. That is the primary issue before us. We see no need to consider in detail the other issues
raised by Morse. The significant facts are not disputed, and with minor exceptions, the issues have been
fully considered by the Court of Appeal in the civil enforcement action. We agree with the Court of Ap-
peal's decision on those issues. Morse's more serious arguments also have been carefully considered and
rejected by the State Bar Court, both by a hearing judge and the review department. We agree with the
review department's decision on those issues. To provide additional context for the disciplinary question,
however, we shall nevertheless briefly set forth each of the issues raised by Morse before turning to the
adequacy of the recommended discipline.

1. Constitutionality of section 17537.6

A. First Amendment

[1] Morse contends section 17537.6's restrictions on, and requirements for, his mass mailings violate his
right to free commercial speech under the First Amendment to the United States Constitution. Morse's
argument has been rejected by the superior court, the Court of Appeal, the State Bar Court's hearing judge,
and the review department. The reason should be obvious to Morse by now. His argument is meritless. The
Court of Appeal correctly explained, "[F]Jor commercial speech to receive First Amendment protection, ‘it
at least must concern lawful activity and not be misleading.' ... Whether the inherent character of a state-
ment places it beyond the protection of the First Amendment is a question of law which we must determine
after independently reviewing the record.... [{] Having reviewed the record, we agree with respondent that
Morse's advertisements are deceptive and misleading in a number of ways, and therefore are not entitled to
First Amendment protection.” (People v. Morse, supra, 21 Cal.App.4th 259, 265-266, citation omitted, fn.
omitted.) The State Bar Court also found Morse's advertising to be misleading in many respects and thus
unprotected by the First Amendment. We agree with the Court of Appeal and the State [11 Cal.4th 200] Bar
Court that Morse's advertisements were misleading. His First Amendment right to free speech was not
violated by section 17537.6.





B. Alleged vagueness

[2] Morse contends section 17537.6 is vague regarding whether it applies to attorneys and that it thus vi-
olates his right to due process under the Fourteenth Amendment to the United States Constitution. Subdi-
vision (e)(1) of section 17537.6, which defines a "homestead filing service,” excludes "any service per-
formed by an attorney at law authorized to practice in this state for a client who has retained that attorney or
an employee of that attorney...." Morse contends the statute does not define the word "retained,” and thus
does not adequately inform the reader whether the client has to be an existing client or one who had retained
the attorney for other matters before discussing a homestead declaration, or whether the "retained" ex-
emption applies only to an attorney being hired to prepare a homestead declaration. We disagree. Regard-
less of how the statute might be read in some other context, there is no ambiguity in the present case. No
reasonable attorney could fairly read section 17537.6 to exempt mass mailings to millions of strangers. As
the review department observed, "[N]one of the 4,000,000 persons to whom [Morse] sent advertisements
were clients who had already retained him, and approximately 3,900,000 never completed the 'retainer’
agreement or used his homestead services. He does not argue that these 3,900,000 persons had retained him.
Moreover, he knew that he ordinarily provided no services characteristic of a retained attorney to the per-
sons who responded to his advertisements. Typically, no attorney in his office dealt with these persons or
prepared declarations for them."

We also agree with the Court of Appeal that the legislative history eliminated any asserted ambiguity in the
statutory language. "In considering whether a legislative proscription is sufficiently clear to satisfy the
requirements of fair notice, we consider not only the language of the challenged statute, but also its legis-
lative history. (Walker v. Superior Court (1988) 47 Cal.3d 112, 143 [253 Cal.Rptr. 1, 763 P.2d 852].) 'We
thus require citizens to apprise themselves not only of statutory language but also of legislative history ...
and underlying legislative purposes ...." (Ibid.) [1] ... Prior to its final passage, the bill that became section
17537.6 provided in relevant part: ' "Homestead filing service" does not include any service performed by
an attorney at law authorized to practice in this state ...." (Assem. [11 Cal.4th 201] Amend. to Assem. Bill
No. 684 (1987-1988 Reg. Sess.) May 4, 1987.) The Senate amended this provision of the bill to its final
form by adding the phrase, ‘for a client who has retained that attorney....' (Sen. Amend. to Assem. Bill No.
684 (1987-1988 Reg. Sess.) Aug. 17, 1987.) According to the legislative history, the purpose of this
amendment was to 'narrow the exemption for homestead filing services provided by attorneys or their
employees to services provided to a client of the attorney's. Otherwise, the bill would have permitted at-
torneys or their agents to engage in the reprehensible mail order practices barred by this bill." Thus, it is
clear that the exclusion applies only to services an attorney provides to preexisting clients, and that the
Legislature intended to prohibit attorneys from doing precisely what Morse did in this case. We therefore
reject Morse's vagueness challenge." (People v. Morse, supra, 21 Cal.App.4th 259, 270-271, italics & fn.
omitted.) We agree.

2. Whether Morse's solicitations were misleading

[3] Morse remains steadfast in his view that his advertisements were not misleading. The Court of Appeal
carefully reviewed the record and concluded to the contrary. (People v. Morse, supra, 21 Cal.App.4th 259,
266-269.) The review department did likewise. Both courts were correct. Revisiting this issue in detail
would serve no purpose, and we decline to do so. We shall briefly note, however, the ways in which the
advertisements were found to be misleading.

A. Morse failed to explain that, under Code of Civil Procedure sections 704.710-704.850, homeowners
automatically receive a homestead exemption even if they do not record a homestead declaration. (People v.
Morse, supra, 21 Cal.App.4th 259, 266.)

B. Morse's advertisements also were misleading in their discussion of a homeowner's protection against the





forced sale of a home. The "homestead information sheet" suggests the recording of a homestead declara-
tion necessarily prevents the forced sale of a home. The Court of Appeal correctly pointed out that, "[E]ven
where a homeowner records a homestead declaration, a creditor may force the sale of a home through a levy
pursuant to a writ of execution. (See Code Civ. Proc., §§ 704.740-704.800; 704.970.) Morse's statement is
misleading in suggesting otherwise." (People v. Morse, supra, 21 Cal.App.4th 259, 267-268, fns. omitted.)
We also note that, even if Morse's statements regarding a forced sale were not misleading, they [11 Cal.4th
202] would nevertheless be unlawful under section 17537.6, subdivision (a)(1), which makes unlawful a
representation that "[t]he preparation or recordation of a homestead declaration will in any manner prevent
the forced sale of a judgment debtor's dwelling."

C. The "homestead information sheet" was further misleading in suggesting that, absent a recorded ho-
mestead declaration, the homeowner bears the burden of proving the applicability of the exemption. We
agree with the Court of Appeal that, "He is incorrect. Under Code of Civil Procedure section 704.780,
subdivision (a)(1), even without a recorded homestead declaration, the creditor has the burden of proof [i]f
the records of the county tax assessor indicate that there is a current homeowner's exemption or disabled
veteran's exemption for the dwelling claimed by the judgment debtor...."' This section 'creates a presumption
in favor of exempt status if the judgment debtor has claimed a homeowner's or veteran's property tax ex-
emption for the dwelling." (Recommendation Relating to the Enforcement of Judgments Law (Sept. 1982)
16 Cal. Law Revision Com. Rep., supra [1982], at p. 1095.) Moreover, it places an affirmative burden on
the creditor, in applying for an order of sale, to indicate ‘whether or not the records of the county tax as-
sessor indicate that there is a current homeowner's exemption or disabled veteran's exemption for the
dwelling and the person or persons who claimed any such exemption.' (Code Civ. Proc., § 704.760, subd.
(a).) Thus, Morse's materials are deceptive in suggesting that, in order not to have the burden of proving the
applicability of the homestead exemption, a homeowner must record a homestead declaration.” (People v.
Morse, supra, 21 Cal.App.4th 259, 268-269, fn. omitted.)

D. Rule 1-400(D)(2) states that an advertisement shall not "Contain any matter, or present or arrange any
matter in a manner or format which is false, deceptive, or which tends to confuse, deceive, or mislead the
public.” The review department found that, "Because the arrangement of [Morse's] materials tended to
mislead the recipient into believing that the letter came from the recipient's lender, [Morse] wilfully vi-
olated rule 1-400(D)(2)."

In short, we agree with the Court of Appeal and the review department that Morse's advertisements were
misleading in multiple respects. [11 Cal.4th 203]

3. Whether section 17537.6 misstates the law

As noted above, section 17537.6, subdivision (2)(1) makes unlawful a representation that "[t]he preparation
or recordation of a homestead declaration will in any manner prevent the forced sale of a judgment debtor's
dwelling." Section 17537.6, subdivision (b)(1) goes even further, requiring an affirmative disclosure that
"Recording a Homestead Declaration Does Not Protect Your Home Against Forced Sale by a Creditor.”
(Original capitalization.) Morse contends these provisions of section 17537.6 mandate the giving of false
legal advice. (He also suggests the section is unconstitutional because it proscribes truthful speech, i.e., that
a recorded declaration may prevent a forced sale.) By rejecting his argument that his advertisements were
not misleading regarding forced sales, the Court of Appeal necessarily, albeit implicitly, also rejected
Morse's premise that section 17537.6, subdivision (a)(1) is incorrect regarding forced sales. (See pp.
201-202, ante.)

[4] In this court, Morse reiterates his view that section 17537.6 requires false advice because, in his view, a
recorded homestead declaration can prevent the forced sale of a judgment debtor's home. He relies pri-
marily on Webb v. Trippet (1991) 235 Cal.App.3d 647 [286 Cal.Rptr. 742] (Webb), a decision that he





apparently did not bring to the attention of the Court of Appeal in the civil enforcement action. In Webb, the
court reversed an order directing the sale of a judgment debtor's real property. The real property owner had
recorded a homestead declaration. A creditor thereafter obtained a monetary judgment against the owner.
The owner disappeared and did not reestablish residence on the property. (A conservator was appointed for
the owner's estate.) The issue was whether the owner was entitled to a homestead exemption, even though
he no longer resided on the property. The conservator contended there is no express requirement of actual
residence when a homestead declaration has been filed. The trial court implicitly determined that conti-
nuous residence is necessary to invoke either the automatic homestead exemption or the declared homes-
tead exemption. The Court of Appeal disagreed. It explained that an automatic exemption applies when a
party has continuously resided in a dwelling from the time that a creditor's lien attaches until a court's de-
termination that the exemption applies. Put simply, residence was found to be a requirement for the ex-
emption. The court explained, however, that a recorded homestead declaration "... is entitled to a pre-
sumption of validity and may be abandoned only by specific statutorily prescribed methods." (Id. at p. 652.)
Because the judgment creditor had not shown that the owner had abandoned the homestead, for example, by
establishing another residence as the owner's principal dwelling, the creditor was not entitled to a forced
sale of the home.

Morse's reliance on Webb, supra, 235 Cal.App.3d 647, is too broad. The narrow and dispositive question
was whether the debtor was entitled to the [11 Cal.4th 204] declared homestead exemption in light of his
disappearance, that is, whether the creditor had proved the debtor's abandonment of the homestead. (Id. at
pp. 651-652.) In a practical sense, Morse is correct that the declaration in Webb prevented a forced sale, at
least for a while. He ignores, though, the context. The court made clear that, if abandonment were proved,
"the exemption should be lifted and the property may then be ordered for sale.” (Id. at p. 652.) For our
present purpose, all that Webb shows is that a declared homestead may, depending on the circumstances,
offer an advantage over the automatic homestead exemption. For example, in Webb the property owner lost
the automatic exemption because he had ceased to reside on the property, whereas his declared homestead
continued in effect until a statutorily prescribed form of abandonment was shown.

Morse is simply incorrect in his steadfast assertion that a homestead declaration prevents a forced sale.
Code of Civil Procedure section 704.970 states in simple and easily understood language: "Whether or not
a homestead declaration has been recorded: []] (2) Nothing in this article affects the right of levy pursuant
to a writ of execution.”" (See also 5 Miller & Starr, Cal. Real Estate (2d ed. 1989) § 13:35, p. 277.) Section
17537.6 does not, as Morse asserts, misstate the law. To the contrary, it is the law.

4. Legislative intent behind section 17537.6

[5] Morse contends: "The idea of giving free information out to individuals with the option of performing a
service for a small fee is not exploitive, misleading or fraudulent in any way. The Homestead Information
Sheet [that he mailed] may have, in some cases, cleared up some confusion about the Homestead Exemp-
tion laws.... Petitioner [Morse] never received a complaint from anyone about the service he provided.
Therefore, Petitioner has not participated in false advertising and the legislative intent [for section 17537.6]
does not encompass the type of mailing sent out by Petitioner." This argument barely warrants a response.
As explained above, the Court of Appeal and the review department found that Morse's advertisements
were misleading in multiple respects. (Pp. 201-202, ante.) We agree. Moreover, Morse's assertion that he
was performing a free service is specious. He was clearly engaged in his homestead business for profit.
Advertising is, by its nature, generally free to the recipient, at least in the sense that he or she does not
directly pay to receive the advertisement. (The recipient pays for the product or service, not for the adver-
tising itself.) Under Morse's convoluted view, there is no such thing as deceptive advertising because ad-
vertising is free to the recipient. We are not persuaded. As the Court of Appeal aptly observed, "[t]he
Legislature intended to prohibit attorneys from doing precisely what Morse did in this case." (People v.
Morse, supra, 21 Cal.App.4th 259, 271.) [11 Cal.4th 205]





5. Adequacy of the recommended discipline

[6a] We come now to the heart of this case. The State Bar Court's hearing judge recommended a 15-day
actual suspension. Morse objected to that as excessive and requested the review department to consider the
issue. The review department increased the recommended actual suspension to a period of 60 days. Morse
then sought our review, claiming the period of actual suspension is excessive. Our order granting review
placed him on notice that we would consider "... whether the level of discipline should be increased." As we
shall explain, we conclude the 60-day actual suspension recommended by the review department is not
sufficient. We increase the actual suspension to three years, subject to a possible reduction to two years,
which reduction is contingent on Morse's timely and full payment of the superior court judgment against
him for penalties and restitution.

We begin by looking to the purpose of sanctions for attorney misconduct. [7] "The primary purposes of
disciplinary proceedings conducted by the State Bar of California and of sanctions imposed ... are the
protection of the public, the courts and the legal profession; the maintenance of high professional standards
by attorneys and the preservation of public confidence in the legal profession.” (Std. 1.3; see also Garlow v.
State Bar (1982) 30 Cal.3d 912, 916 [180 Cal.Rptr. 831, 640 P.2d 1106].)

[8a] We next consider our role in reviewing recommended discipline. To be sure, "[w]e generally accord
great weight to the review department's recommendation.” (Bercovich v. State Bar (1990) 50 Cal.3d 116,
131 [266 Cal.Rptr. 341, 785 P.2d 889]; In re Lamb (1989) 49 Cal.3d 239, 245 [260 Cal.Rptr. 856, 776 P.2d
765]; Garlow v. State Bar, supra, 30 Cal.3d 912, 917.) Nevertheless, "... the ultimate decision rests with this
court, and we have not hesitated to impose a harsher sanction than recommended by the department. (In re
Mostman (1989) 47 Cal.3d 725, 740 [254 Cal.Rptr. 286, 765 P.2d 448] [actual suspension increased from
eighteen months to two years]; Carter v. State Bar (1988) 44 Cal.3d 1091, 1100-1101 [245 Cal.Rptr. 628,
751 P.2d 894] [one-year probation with no actual suspension increased to two years' probation with six
months' actual suspension]; Martin v. State Bar (1978) 20 Cal.3d 717, 723 [144 Cal.Rptr. 214, 575 P.2d
757], [six months' actual suspension increased to one year].) When the facts have warranted doing so, we
have even rejected a recommendation of suspension and disbarred the attorney. (In re Nevill [1985], 39
Cal.3d 729, 735 [217 Cal.Rptr. 841, 704 P.2d 1332].)" (Blair v. State Bar (1989) 49 Cal.3d 762, 776 [263
Cal.Rptr. 641, 781 P.2d 933], italics added [actual suspension increased from 18 months to 2 years]; accord
Garlow v. State Bar, supra, 30 Cal.3d 912, 916 ["The ultimate decision, of course, remains with us."].) As
we shall explain, this is an appropriate case for increasing the recommended discipline. (See, e.g., Blair v.
State Bar, supra, 49 Cal.3d 762, 776.) [11 Cal.4th 206]

"In deciding appropriate discipline, we consider the underlying misconduct and aggravating and mitigating
circumstances, if any." (Blair v. State Bar, supra, 49 Cal.3d 762, 776.) As the review department correctly
observed in the present case, "In a disciplinary proceeding, the deputy trial counsel must prove culpability
and aggravating circumstances by clear and convincing evidence. (See In the Matter of Respondent H
(Review Dept. 1992) 2 Cal.State Bar Ct. Rptr. 234, 239, and cases cited therein; Trans. Rules Proc. of State
Bar, div. V, Standards for Atty. Sanctions for Prof. Misconduct ('stds."), std. 1.2(b).) The attorney accused
of misconduct must prove mitigating circumstances by clear and convincing evidence. (Std. 1.2(e).)"

[6b] As set forth above (pp. 201-202, ante), Morse's misconduct is well established by the required clear
and convincing evidence, and we fully agree with the review department's findings of misconduct. We also
agree with the department's findings regarding aggravating and mitigating circumstances. (Pp. 197-198,
ante.)

[8b] To determine the appropriate level of discipline after these facts are established, we, like the review
department, must look first to the standards for guidance. "These guidelines are not binding on us, but they





promote the consistent and uniform application of disciplinary measures. Hence, we have said that 'we will
not reject a recommendation arising from application of the Standards unless we have grave doubts as to the
propriety of the recommended discipline...." " (In re Lamb, supra, 49 Cal.3d 239, 245, quoting Lawhorn v.
State Bar (1987) 43 Cal.3d 1357, 1366 [240 Cal.Rptr. 848, 743 P.2d 908].) [6¢c] As the review department
explained, the standards, however, provide little guidance in this case. Standard 2.6 provides that Morse's
violation of section 6068 "... shall result in disbarment or suspension depending on the gravity of the of-
fense or the harm, if any, to the victim[s], with due regard to the purposes of imposing discipline set forth in
standard 1.3." Morse was also found by the review department to have violated rules 1-400(D)(2) and
1-400(D)(3). Those violations are subject to standard 2.10, which applies to a "... wilful violation of any
Rule of Professional Conduct not specified in these standards ...." Standard 2.10, like standard 2.6, provides
for a wide range of discipline: ™... reproval or suspension according to the gravity of the offense or the harm,
if any, to the victim[s], with due regard to the purposes of imposing discipline set forth in standard 1.3." In
light of the lack of specificity in the applicable standards, we must use as our lodestar the purposes of dis-
cipline, as set forth above. (P. 205, ante.)

We respectfully reject as inadequate the review department's recommendation for an actual suspension of
only 60 days. Indeed, so short an actual [11 Cal.4th 207] suspension seems contrary to the department's own
recognition of ... significant aggravating circumstances [even beyond those found by the hearing judge] ...,
gross negligence, the extended and methodical nature of [Morse's] misleading advertisements, the absence
of any significant mitigation, and the need to maintain high professional standards and to preserve public
confidence in the legal profession ...." We agree with that view of this case. We believe, however, that such
circumstances warrant more severe discipline in the form of a period of actual suspension for three years,
subject to a possible reduction to two years.

Before proceeding further to discuss Morse's particular circumstances, we note an additional shortcoming
in the review department's approach. The department stated that: "We do not consider more serious dis-
cipline than 60 days actual suspension in part because the deputy trial counsel has not urged us to rec-
ommend that [Morse] be actually suspended for a period longer than 15 days." [9] The review department
should not have relied so heavily on trial counsel's recommendation. As the department noted earlier in its
own opinion, the department "... must independently review the record and may adopt findings, conclusions,
and a decision or recommendation at variance with the hearing decision."

[6d] Returning to the merits of the present case, we note that, because the applicable standards allow such a
wide range of discipline, the review department properly looked to decisional law for guidance. The review
department explained: "The discipline for improper personal solicitation of clients has ranged from six
months actual suspension for isolated acts of solicitation to disbarment in extreme cases.... The current
proceeding, however, involved the mailing of advertisements which raise different issues from personal
solicitation since they are less intrusive.” The department looked to three, more apposite, advertising cases.
We shall consider them as well, although only briefly, because the scope of Morse's advertising was so
broad as to render this a sui generis case. Moreover, the aggravating and mitigating circumstances varied
from case to case.

In Gadda v. State Bar (1990) 50 Cal.3d 344 [267 Cal.Rptr. 114, 787 P.2d 95], among other acts of mis-
conduct, the attorney mailed between 500 and 800 letters advertising his ability to provide legal advice
about a new federal immigration law. He based his letter on a newspaper headline and did not verify
whether Congress had passed the law. In fact, the law did not pass until some three months after the letter
was mailed. (The other misconduct included neglect of client matters, instructing a client to lie to a gov-
ernment official, and failure to supervise properly an associate.) In aggravation, the attorney was reluctant
to recognize the seriousness of his misconduct and to [11 Cal.4th 208] accept responsibility for his
wrongdoing. In mitigation, he had demonstrated zeal in undertaking pro bono work. The discipline was two
years' stayed suspension and three years' probation, conditioned on actual suspension for six months and





until the attorney made restitution. Although the discipline rested mainly on the attorney's other misconduct,
we observed that his false advertisements were likely to undermine public confidence in the legal profes-
sion. (Id. at p. 355.)

In Leoni v. State Bar (1985) 39 Cal.3d 609 [217 Cal.Rptr. 423, 704 P.2d 183], two attorneys who each had
practiced law for more than 30 years mailed letters and informational pamphlets about debt problems to the
public. From November 1978 to July 1980, they sent 83 versions of letters and pamphlets to approximately
250,000 persons. The recipients were defendants in small claims or municipal court actions or were owners
of real properties in foreclosure. We concluded that the attorneys had violated former rule 2-101(A)(3),
which prohibited the omission of facts necessary to make the advertisements not misleading; former rule
2-101(A)(4), which prohibited the failure to identify the advertisements clearly as communications for
employment; and former rule 2-101(A)(6), which prohibited the sending of the advertisements in a format
involving intrusion, threats, intimidation, harassment, or duress. Because the attorneys had no prior dis-
ciplinary records and had made good faith efforts to make the letters not misleading, we determined that a
public reprimand was appropriate.

In In the Matter of Mitchell (Review Dept. 1991), 1 Cal.State Bar Ct. Rptr. 332, the attorney committed acts
of dishonesty in violation of section 6106 by knowingly misrepresenting his education on a resumé sent to
various law firms and by failing to correct the misrepresentation during an interview with a law firm. In
aggravation, the attorney sent out false resumés for approximately three years and gave deceitful answers to
interrogatories from the State Bar. The discipline was a one-year stayed suspension and one year probation,
conditioned on sixty days' actual suspension.

The review department in the present case concluded that Morse's misconduct was less serious than the
attorney's in Gadda v. State Bar, supra, 50 Cal.3d 344, but was more serious than the attorney's misconduct
in Leoni v. State Bar, supra, 39 Cal.3d 609, because Morse mailed approximately 4 million (rather than
250,000) misleading advertisements for more than 41/2 (rather than 11/2) years. In the Matter of Mitchell,
supra, 1 Cal.State Bar Ct. Rptr. 332, was least apposite because of its particular aggravating and mitigating
factors.

These decisions provide some guidance, but our determination of the appropriate discipline ultimately
depends on the answers to two key questions. First, what did Morse do wrong? Second, what is the dis-
cipline most [11 Cal.4th 209] likely to protect the public, the courts, and the profession, or stated conversely,
to deter Morse from future wrongdoing?

We begin with the wrongdoing. As explained above (pp. 195-197, ante), the review department found a
protracted pattern of serious misconduct with significant aggravating circumstances and no significant
mitigating circumstances. Those facts tell a troubling tale. Morse sent approximately four million mis-
leading advertisements to California homeowners seeking their money. In addition to being misleading, the
solicitations did not comply with the simple requirements of section 17537.6. Morse made a net profit of
$150,000 to $200,000.

He was requested by the Attorney General and a district attorney to stop misleading the public. He refused,
forcing the authorities to obtain an injunction. (This itself required an expenditure of public funds.) He was
ordered to pay a total of $800,000 in penalties and restitution. He appealed. He lost. He sought our review.
He did not get it. He went to the United States Supreme Court. He was turned away. He also sued those
seeking to protect the public. He lost that case as well. He appealed again. He lost again. He was ordered to
pay several thousands of dollars in sanctions. Even now, he continues to assert that he should not be dis-
ciplined. Of course, Morse, like any attorney accused of misconduct, had the right to defend himself vi-
gorously. Morse's conduct, however, reflects a seeming unwillingness even to consider the appropriateness
of his statutory interpretation or to acknowledge that at some point his position was meritless or even wrong





to any extent. Put simply, Morse went beyond tenacity to truculence.

Morse also appears unwilling to accept any meaningful discipline. The hearing judge recommended only a
15-day actual suspension, an exceedingly light sanction. Rather than count his good fortune, Morse felt
wronged, arguing to the review department that the suspension was excessive. When the review department
increased the actual suspension to 60 days, still a minor sanction, Morse sought our review.

It is also important to appreciate the significance of the superior court's order of restitution. The restitution
requirement reflects that Morse wrongly benefited from his actions. We can reasonably assume that at least
some, if not most, of those who responded to his misleading solicitations were those who are unsophisti-
cated in the law and perhaps least able to afford his purported service. Such an individual's fee, although
perhaps paltry to Morse, was money the homeowner could have spent on other, more important items such
as food, shelter, and clothing. Morse's misconduct reflects a callous disregard for those most in need of
protection by the profession and the courts. [11 Cal.4th 210]

We turn now to the second question: what is the discipline most likely to protect the public, the courts, and
the profession, or, stated conversely, to deter Morse from future wrongdoing? We conclude that an actual
suspension of three years, with a possible reduction to two years, is required. Such a period should dem-
onstrate to Morse that we take seriously his misconduct. This period of forced respite from practice may
also allow him time for introspection so that he will come to appreciate that law is more than a mere
business. It is still a profession in which concerns for ethics matter. We have observed that an errant at-
torney's "... assertion that no discipline should be imposed shows that he does not recognize his problems
and that he may not correct them."” (Blair v. State Bar, supra, 49 Cal.3d 762, 781-782.)

We choose the three-year period for an important practical reason as well. Under standard 1.4(c)(ii), "...
actual suspensions imposed for a two (2) year or greater period shall require proof satisfactory to the State
Bar Court of the member's rehabilitation, present fitness to practice and present learning and ability in the
general law before the member shall be relieved of the actual suspension.” Any period shorter than a
two-year actual suspension requires no such showing of rehabilitation and fitness. In light of Morse's
misconduct and recalcitrance, we believe such a showing is required to protect the public.

We also disagree with the review department’'s recommendation in one other respect. The State Bar hearing
judge recommended as an explicit condition of probation that Morse pay $400,000 in restitution. The re-
view department noted that the superior court in the civil enforcement action already had imposed that
sanction. The department thus rejected the recommendation to impose restitution as an explicit condition of
probation. The department reasoned that, as a condition of his probation, Morse must comply with the State
Bar Act, including section 6103, which requires obedience to court orders. The department concluded that
an explicit payment condition would thus be redundant of the superior court judgment requiring restitution.

Perhaps, as a technical matter, the review department was correct on this point. We nevertheless choose for
two reasons to impose as an explicit condition of probation that Morse comply with the civil judgment, in
particular that he pay the civil penalties and cy pres restitution pursuant to the terms set forth in the "Sti-
pulation and Modified Judgment,” filed on July 26, 1994. First, our doing so will eliminate any possible
future argument by Morse, if the situation should arise, that the probation condition has not been violated
unless there is a further court order finding such violation. The [11 Cal.4th 211] making of the payments an
explicit condition of probation will allow the State Bar to take whatever action may be appropriate, inde-
pendent of further civil court action. Second, we make payment of the restitution and penalities an explicit
condition so that, as explained in greater detail in our dispositional statement below, if Morse timely makes
full payment of those amounts, the period of actual suspension shall be reduced to two years.

Finally, we note that, in response to our order indicating we would consider increasing the recommended





discipline, Morse briefly raises a hodgepodge of reasons why we should not increase the discipline. We
reject all his arguments. In particular, he reiterates his challenges to section 17537.6 and claims he had "...
an honest belief in his innocence and possibly a negligent good faith mistake in law." As explained above,
the facts belie this claim. He also points to the "failure™ of the Attorney General and the State Bar to assist
him in making his solicitations compliant with the law. That is not their proper function. Moreover, the
record shows that Morse tenaciously rebuffed every effort by the State Bar and the Attorney General to halt
his improper solicitations. He points to the absence of complaints from recipients of his solicitations and the
presence of some truthful information in them. The absence of complaints does not show the solicitations
were proper; nor does the presence of some truthful information eliminate the misleading information.
Morse also contends that: (1) our increasing the discipline (as did the review department) would uncons-
titutionally deter him from asserting his rights in this State Bar proceeding; (2) it was unfair to place on him
the burden of obtaining the legislative history of section 17537.6 to determine if it supported his claim of
statutory vagueness; and (3) increasing the recommended discipline would unlawfully place Morse in
double jeopardy. None of these assertions has the barest merit.

Disposition

Petitioner lvan O. B. Morse is suspended from the practice of law in the State of California for five years
from the date this decision is final. Execution of the order of suspension is stayed, and Morse is placed on
probation for a period of five years, subject to the following conditions:

1. Morse is placed on actual suspension from the practice of law in California during the first three years of
probation.

2. Morse shall pay the $170,000 of cy pres restitution and the $170, 000 of civil penalties pursuant to the
terms ordered by the superior court on July 26, 1994, in the civil enforcement action against him, i.e.,
People v. Morse (Super. Ct. Alameda County, 1991, No. H-156662-0). Morse shall provide [11 Cal.4th
212] satisfactory written proof of payments made pursuant to the July 26, 1994, order to his probation
monitor within the first 90 days of the probation period. If Morse contends he is unable to pay this amount
as required, Morse must submit to his probation monitor within the first 90 days of the probation period a
written plan for prompt payment of as much of the amount as Morse is able to pay. The submission of any
such plan by Morse must include satisfactory proof of Morse's financial condition and the amount he is able
to pay. The State Bar Court is authorized to review de novo any decision by the monitor either to approve or
to reject any payment plan proposed by Morse. If, within two years, Morse pays in full the $170,000 of cy
pres restitution and $170,000 of penalties, he shall be entitled to have the State Bar Court reduce the period
of actual suspension from three years to two years.

3. During the period of probation, Morse shall comply with the provisions of the State Bar Act and Rules of
Professional Conduct of the State Bar of California.

4. Morse shall be supervised by a probation monitor assigned by the Probation Unit, Office of Trials. Morse
shall promptly review the terms and conditions of his probation with the monitor to establish a manner and
schedule of compliance consistent with the terms of Morse's probation. During the probation, Morse shall
timely furnish such reports as may be requested by his monitor. Morse shall cooperate fully with his mon-
itor to enable the monitor to discharge his or her duties pursuant to rule 611 of the Rules of Procedure of the
State Bar. During the periord of probation, Morse shall report not later than January 10, April 10, July 10,
and October 10 of each year or part thereof during which the probation is in effect, in writing, to the Pro-
bation Unit, Office of Trials, Los Angeles, which report shall state that it covers the preceding calendar
quarter or applicable portion thereof, certifying by affidavit or under penalty of perjury (provided, however,
that if the effective date of probation is less than 30 days preceding any of said dates, he shall file said report
on the due date next following the due date after said effective date):n (a) in his first report, whether he has





complied with all provisions of the State Bar Act and Rules of Professional Conduct since the effective date
of said probation;n (b) in each subsequent report, whether he has complied with all provisions of the State
Bar Act and Rules of Professional Conduct; andn (c) provided, however, that a final report shall be filed
covering the remaining portion of the period of probation following the last report required by the foregoing
provisions of this paragraph certifying to the matters set forth in subparagraph (b) thereof. [11 Cal.4th 213]

5. Subject to the valid assertion of applicable testimonial privileges, Morse shall answer fully, promptly,
and truthfully any inquiries of the Probation Unit, Office of Trials and any probation monitor assigned
under these conditions of probation, which inquiries are directed to Morse either orally or in writing and
which relate to whether Morse is complying with the terms of his probation.

6. Morse shall promptly report, and in no event less than 10 days after this court's decision becomes final, to
the membership records office of the State Bar and to the State Bar's Probation Department, any change of
Morse's address or telephone number as required by Business and Professions Code section 6002.1.

7. Before being allowed to resume the practice of law after the period of actual suspension, Morse shall
comply with standard 1.4(c)(ii). The showing required under that standard shall include but not be limited
to: (A) proof that Morse has taken and passed the California Professional Responsibility Examination
administered by the bar examiners of the State Bar of California within one year before being allowed to
resume practice, and (B) proof that during the period of actual suspension, Morse has personally attended
not less than 12 hours of courses that are California mandatory continuing legal education (MCLE) ap-
proved in general legal ethics. Morse's attendance for credit at such classes shall be approved in advance by
his probation monitor. The California State Bar's "Ethics School™ shall be considered a satisfactory course
for six hours of this MCLE requirement. The making of the showing required under standard 1.4(c)(ii) shall
not shorten the period of actual suspension.

It is further ordered that Morse shall comply with rule 955 of the California Rules of Court, including
subdivision (a), within 30 days of the effective date of this court's decision, and Morse shall file the affidavit
required by rule 955(c) within 40 days of the effective date of this decision. (Bus. & Prof. Code, § 6126,
subd. (c).)

The period of probation shall begin on the date this order becomes effective. Morse to pay costs as required
by Business and Professions Code section 6086.10.

This order is effective on finality of decision in this court. (See Cal. Rules of Court, rule 24(a).)
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Attorney misconduct — Three attorneys disciplined — Multiple Disciplinary Rule
violations, including using a person or organization to recommend or
promote the lawyers’ services, aiding nonlawyers in the unauthorized
practice of law, sharing legal fees with nonlawyers, and handling legal
matters without adequate preparation.

(No. 2008-0412 — Submitted April 23, 2008 — Decided September 16, 2008.)
ON CERTIFIED REPORT by the Board of Commissioners on Grievances and
Discipline of the Supreme Court, No. 07-032.

Per Curiam.

{1} We must determine in this case the appropriate sanction for each of
three lawyers who, in accepting customers of Foreclosure Solutions, L.L.C., as
clients, committed professional misconduct, including aiding the unauthorized
practice of law, improperly sharing legal fees with nonlawyers, and failing to seek
lawful objectives of clients by failing to assess their individual needs. Finding
that these acts and others violated the Code of Professional Responsibility, the
Board of Commissioners on Grievances and Discipline recommends that we
publicly reprimand one of the lawyers, order a one-year, conditionally stayed
suspension of the second lawyer’s Ohio license, and enjoin the third lawyer from
practicing pro hac vice in this state for two years. We accept the board’s findings

of misconduct and recommendation.
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{12} Respondent Darren Joseph Mullaney of Cincinnati, Ohio, Attorney
Registration No. 0075929,was admitted to the practice of law in Ohio in 2003.
Respondent John S. Brooking of Fort Wright, Kentucky, Attorney Registration
No. 0055654, was admitted to the Ohio bar in 1991 and is also admitted in
Kentucky. Respondent Patrick F. Moeves of Fort Wright is admitted to the
practice of law in Kentucky and has been admitted to practice pro hac vice in a
number of Ohio courts.

{113} Relator, Cincinnati Bar Association, charged respondents in three
separate complaints with various violations of the Disciplinary Rules. A three-
member panel of the board heard the cases during consolidated proceedings on
three days in December 2007 and then found that respondents had committed
misconduct warranting sanctions of varying severity. The board adopted the
findings of misconduct and recommendations for a public reprimand (Mullaney),
stayed one-year suspension (Brooking), and injunction against pro hac vice
practice (Moeves).

{14} The parties have not objected to the board report.

I. Misconduct

A. Introduction

{115} Respondents Brooking and Moeves are principals in Brooking,
Moeves & Halloran, P.L.L.C. (“the Brooking firm”), a law firm established in
September 2004 and located in Fort Wright, Kentucky. Respondent Mullaney
was employed as an associate of the Brooking firm and its predecessors, Moeves
& Associates, P.L.L.C., and Moeves & Halloran, P.L.L.C., from May 2004 until
May 2006. Foreclosure Solutions, L.L.C., is a company located in Ohio that
purports to serve homeowners threatened with foreclosure by helping them set up
a savings plan, so that after the homeowners follow the plan, Foreclosure
Solutions can use the money saved to negotiate with the lenders to reinstate the

loan and avoid foreclosure.
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{116} In 2003, Moeves, then a principal in the law firm of Moeves &
Associates, P.L.L.C., worked out a deal with Timothy Buckley, president of
Foreclosure Solutions, agreeing to represent Foreclosure Solutions customers in
Kentucky courts. Pursuant to their agreement, Moeves began accepting clients
from Foreclosure Solutions, who routinely obtained a limited power of attorney to
hire an attorney for its customers, and Moeves collected a flat fee from
Foreclosure Solutions of $125 for each client. With the formation of the
Brooking firm in the fall of 2004, Moeves and Buckley extended their agreement
to include representation of Foreclosure Solutions customers in Ohio courts.

B. The Foreclosure Solutions System

{117} Foreclosure Solutions customers paid between $700 and $1,100 for
the company’s services, the goal of which was to stall pending foreclosure
proceedings while trying to negotiate a settlement with the lender. The company
is not a licensed or accredited consumer-credit-counseling agency. Nor is
Buckley or any of his employees, to the respondents’ knowledge, licensed to
practice law in any jurisdiction.

{18} Foreclosure Solutions advertised to attract customers and often
sent advertisements to defendants listed on court foreclosure dockets. Agents of
the company told prospective customers that an attorney and legal services would
be furnished to them as part of their fee. The company then hired a lawyer for the
customer-client to respond in court to the recently filed foreclosure action. The
client had no choice in the lawyer’s selection, and after the lawyer was hired,
Foreclosure Solutions agents continued to negotiate directly with the foreclosing
creditors.

{119} Foreclosure Solutions agents met with customers to collect the
company’s fee and had the customer sign a standardized contract, the “Work
Agreement,” containing the basic terms and conditions of the engagement. The
agent also had the customer sign a standardized limited power of attorney
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appointing Foreclosure Solutions as the customer’s attorney-in-fact, which, in
addition to authorizing the hiring of an attorney, allowed company agents to
negotiate on the customer’s behalf with creditors. Neither the Work Agreement
nor the limited power of attorney identified any particular lawyer, established
when a lawyer was to be hired, or informed the client of the amount of the
lawyer’s fee.

{1 10} As the solution to a customer’s foreclosure troubles, the Work
Agreement provided for the customer to set up a savings account and deposit a
certain amount of money into it on a regular basis; Foreclosure Solutions would
then use that money as a bargaining chip in negotiations with the creditor.
Foreclosure Solutions determined the amount the client was to periodically
deposit in the savings account. The Work Agreement specified that bankruptcy
was considered a last resort.

{1 11} Once the Foreclosure Solutions customer had signed the Work
Agreement and limited power of attorney, the agent completed a financial
worksheet and determined the savings recommendation. The agent then collected
Foreclosure Solutions’ fee, none of which was designated as attorney fees. From
this $700 to $1,100 fee, Foreclosure Solutions paid the lawyers their flat fee.

C. The Brooking Firm’s Representation of Foreclosure Solutions

Customers

{1 12} Under the arrangement with Foreclosure Solutions, the Brooking
firm represented approximately 2,000 clients in Ohio foreclosure proceedings
during 2005 and 2006, at first accepting $125 and later $150 for each case.
Among these clients were Richard and Karen Godfrey, who filed a grievance with
relator, Fred Grant, Valerie Johnson, Dorene Brown, Rick Dorn, Roger Porter,
William Armitage, Shelia Keyes, Lorrinzo Wimberly, Martiese Head, Roberta
and Frederick Warr, Michael Zaback, Annie Crowell, Thomas and Michelle
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Sambor, and Mark Stoves. Mullaney represented all these clients except Dorn
and Stoves.

{11 13} Brooking represented Foreclosure Solutions customers during the
spring and summer of 2006, after Mullaney left the firm, and then again
beginning in September of that year, after the lawyer who had replaced Mullaney
left the firm. Between the two of them, Mullaney and Brooking defended clients
against foreclosure in the common pleas courts of Hamilton, Butler, Clermont,
Cuyahoga, Montgomery, Union, Van Wert, Auglaize, Franklin, Greene, Lucas,
Stark, Trumbull, Muskingum, Perry, Mercer, Lorain, and Summit Counties,
among others. After courts granted his motions to appear pro hac vice, Moeves
handled numerous foreclosure cases in Cuyahoga, Hamilton, Stark, Summit,
Portage, Defiance, Van Wert, Sandusky, and Butler Counties.

{1l 14} Respondents did not oversee solicitations or have any other
involvement with Foreclosure Solutions customers before the company sent its
customers’ files to the Brooking firm. When received by the firm, the files
typically contained the Work Agreement, the limited power of attorney, an intake
sheet that had been completed by a Foreclosure Solutions agent, and a copy of the
complaint in foreclosure. The intake sheet, another standardized form, contained
the client’s financial information. The Brooking firm often received several client
files at a time, together with one check for all the fees.

{1 15} When it accepted a new case, the Brooking firm routinely sent the
client an informational brochure entitled “The Nuts and Bolts of Ohio
Foreclosure” that Moeves and Mullaney had prepared. As the foreclosure actions
went forward, Mullaney, Brooking, or Moeves responded in court with
standardized pleadings and other filings, sending copies to the clients. Cases
rarely if ever went to trial, and if the parties could not negotiate a resolution, trial
courts granted judgment to the lenders and ordered the sale of the property. At
that time, Mullaney, Brooking, or Moeves notified the client of the sale date and
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sent a standardized letter recommending that the client contact a bankruptcy
lawyer.

{1 16} Mullaney, Brooking, and Moeves realized that when Foreclosure
Solutions was successful in its solicitation of customers, Foreclosure Solutions,
rather than the customers themselves, hired the Brooking firm to represent the
customers in their pending foreclosure actions. The respondents also realized that
their clients were not told in any of the Foreclosure Solutions paperwork the
portion of the fee that would go toward legal fees. Moreover, Mullaney,
Brooking, and Moeves knew that Foreclosure Solutions agents were continuing to
negotiate with lenders on their customers’ behalf while the Brooking firm
represented the customers as clients.

{11 17} In following its typical procedure, the Brooking firm lawyers did
not as a rule meet with the Foreclosure Solution’s clients to determine their
particular objectives or complete financial situation or to discover facts that could
be defenses to foreclosure. The lawyers generally communicated with the clients
through boilerplate correspondence, which the lawyers had no indication that the
clients understood. As an example, one standard Brooking firm letter asked
whether the client knew of any defenses to the foreclosure, relying on the client to
guess what factors might be useful in his or her case.

{1 18} In this way, Mullaney, Brooking, and Moeves failed to determine
what action, including filing bankruptcy immediately, was in any one particular
client’s best interest. Respondents instead simply followed the Foreclosure
Solutions “savings plan” strategy and allowed the foreclosure action to proceed
until either a settlement could be negotiated with the lender or the court granted
judgment in favor of the lender and ordered the property to be sold, with the
lawyers filing routine pleadings and motions at critical stages to delay the process.
Only when a sale was imminent did Mullaney, Brooking, and Moeves advise the
clients to consider another remedy by contacting a bankruptcy attorney.
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D. Disciplinary Rule Violations

{1 19} In restricting a lawyer’s use of referral services to those that serve
the public interest and otherwise comply with the rule, DR 2-103(C) prohibits
lawyers from using “a person or organization to recommend or promote the use of
the lawyer’s services or those of the lawyer’s partner or associate, or any other
lawyer affiliated with the lawyer or the lawyer’s firm, as a private practitioner.”
Foreclosure Solutions is not a referral service as described by the rule, yet
Mullaney, Brooking, and Moeves accepted clients from that company. We
therefore find that respondents violated DR 2-103(C).

{120} DR 3-101(A) prohibits lawyers from aiding nonlawyers in the
unauthorized practice of law. We have held that by advising debtors of their legal
rights and the terms and conditions of settlement in negotiations to avoid pending
foreclosure proceedings, laypersons engage in the unauthorized practice of law.
Cincinnati Bar Assn. v. Telford (1999), 85 Ohio St.3d 111, 707 N.E.2d 462.
Here, Mullaney, Brooking, and Moeves facilitated nonlawyers’ negotiations with
the creditors of debtors facing foreclosure by doing business with Foreclosure
Solutions. We therefore find that respondents violated DR 3-101(A).

{1 21} Except in circumstances not relevant here, DR 3-102(A) prohibits
lawyers from sharing legal fees with nonlawyers. By accepting a portion of the
compensation that the customers paid Foreclosure Solutions for legal services,
Mullaney, Brooking, and Moeves shared legal fees with nonlawyers. We
therefore find that respondents violated DR 3-102(A).

{1 22} DR 3-103(A) prohibits a lawyer from forming a partnership with a
nonlawyer if any activities of the partnership consist of the practice of law.
Brooking and Moeves, principals in the Brooking firm, partnered with
Foreclosure Solutions in representing debtors facing foreclosure. We therefore
find that these two respondents violated DR 3-103(A).
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{1 23} DR 6-101(A)(2) prohibits a lawyer from handling a legal matter
without preparation adequate under the circumstances. DR 7-101(A)(1) prohibits
a lawyer from intentionally failing to seek a client’s lawful objectives. These
rules prohibited Mullaney, Brooking, and Moeves from surrendering their
professional judgment to Foreclosure Solutions.

{11 24} Counseling debtors in financial crisis as to their best course of
legal action requires the attention of a qualified attorney. Columbus Bar Assn. v.
Flanagan (1997), 77 Ohio St.3d 381, 383, 674 N.E.2d 681. Expert testimony in
this case discredited respondents’ approach to their foreclosure clients’ cases.
John Rose, an experienced bankruptcy attorney, explained a few of the adverse
consequences that the tactics used by Foreclosure Solutions and respondents
could have.

{11 25} Rose first pointed out that stall tactics usually result in mounting
arrearages for the debtor and increased legal fees for the creditor, lessening the
debtor’s chances of getting ahead financially and of reaching an agreement with
the creditor. Moreover, delay in seeking bankruptcy relief may result in lost
opportunities to obtain maximum relief. As one example, Rose mentioned the
“910-day rule,” which permits a debtor to return a vehicle purchased within 910
days of filing a bankruptcy petition to a lien-holder in full satisfaction of the debt
owed on the vehicle. By returning the vehicle, Rose observed, the debtor is
relieved of installment payments, which frees up those funds to help satisfy the
foreclosure debt.

{11 26} Rose testified that he had reviewed the Godfreys’ financial
situation in preparation for his testimony and that he noticed that when the
Godfreys were represented by the respondents, they were making a large monthly
payment on a car that they had recently purchased. Rose testified that
respondents should have considered the 910-day rule when evaluating the
financial affairs, objectives, and relief available to the Godfreys. But in keeping
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with Brooking-firm practice, Mullaney did not explore this or any other legal
remedy for the clients referred by Foreclosure Solutions. Rather than consider
redirecting or depleting other available financial resources to avoid foreclosure on
a client’s property—borrowing from an IRA or 401(k), for example-respondents
simply accepted the Foreclosure Solutions plan of having the client try to save
money in the hope that the lender would agree to reinstate the loan.

{1 27} Mullaney, Brooking, and Moeves failed to evaluate their clients’
situations and develop a strategy to meet their individualized needs, and instead
stuck to Foreclosure Solutions’ single strategy to obtain relief. By not
investigating and evaluating each client’s debts and assets and other potential
resources in order to assess the opportunities presented by existing law,
respondents were inadequately prepared to represent their clients and failed to
seek the clients’ lawful objectives. We therefore find that respondents violated
DR 6-101(A)(2) and 7-101(A)(1).

Il. Sanctions

{1 28} When imposing sanctions for attorney misconduct, we consider
relevant factors, including the duties violated and sanctions imposed in similar
cases. Stark Cty. Bar Assn. v. Buttacavoli, 96 Ohio St.3d 424, 2002-Ohio-4743,
775 N.E.2d 818, | 16. “Before making a final determination, we also weigh
evidence of the aggravating and mitigating factors listed in Section 10 of the
Rules and Regulations Governing Procedure on Complaints and Hearings Before
the Board of Commissioners on Grievances and Discipline (‘BCGD Proc.Reg.’).
Cleveland Bar Assn. v. Glatki (2000), 88 Ohio St.3d 381, 384, 726 N.E.2d 993.”
Disciplinary Counsel v. Broeren, 115 Ohio St.3d 473, 2007-Ohio-5251, 875
N.E.2d 935, § 21.

A. Duties Violated and Similar Cases

{1 29} We have already discussed the various duties violated. Regarding

similar cases, we find respondents’ misconduct most analogous to that of
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attorneys sanctioned for providing legal services in affiliation with nonlawyers
marketing living trusts and related products to consumers.

{1 30} We have disapproved of lawyers’ affiliations with these ventures
because they typically foster the improprieties presented here—unauthorized
lawyer referrals, fee-sharing with nonlawyers, and aiding the unauthorized
practice of law—uwith the result being an overriding failure to attend to clients’
individualized needs and a surrender of the lawyer’s professional judgment. As
relator’s counsel argued in closing:

{1 31} “Foreclosure Solutions touted that lawyers would work on a
client’s behalf. Clients were attracted to the prospect of getting a lawyer to
represent them for the apparently modest fee charged by Foreclosure Solutions.

{11 32} “But, nonetheless, before the Respondents’ first contact with their
client, a number of things had already been decided with no input from the law
firm at all.

{91 33} “First of all, Foreclosure Solutions had dictated that the solution to
the client’s foreclosure would be a savings plan. Foreclosure Solutions had
determined the amount the customer would save each month.

{11 34} “Foreclosure Solutions had set the fee that the client would pay for
these services. Foreclosure Solutions selected the attorney to represent the
customer. Foreclosure Solutions and the law firm had agreed, in advance, what
portion of the fee that the customer paid Foreclosure Solutions would be paid to
the law firm.

{11 35} “Foreclosure Solutions had also dictated that bankruptcy would be
a last resort to avoid foreclosure. In essence, the sole representation was
determined by the client’s agreement with Foreclosure Solutions before the law
firm had any contact with the client whatsoever.”

{136} In these situations, we have imposed sanctions ranging from a
public reprimand to a one-year suspension from the practice of law. See, e.g.,

10
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Columbus Bar Assn. v. Moreland, 97 Ohio St.3d 492, 2002-Ohio-6726, 780
N.E.2d 579 (public reprimand for violations of DR 3-101(A) and 3-102(A) and a
third Disciplinary Rule prohibiting improper solicitation); Disciplinary Counsel v.
Kramer, 113 Ohio St.3d 455, 2007-Ohio-2340, 866 N.E.2d 498 (six-month
suspension, all conditionally stayed, for violations of DR 2-103(C) and 3-101(A));
Cincinnati Bar Assn. v. Heisler, 113 Ohio St.3d 447, 2007-Ohio-2338, 866
N.E.2d 490 (six-month stayed suspension for violations of DR 2-103(C), 3-
101(A), and 3-102(A) and a Disciplinary Rule prohibiting practicing under a trade
name); Disciplinary Counsel v. Wheatley, 107 Ohio St.3d 224, 2005-Ohio-6266,
837 N.E.2d 1188 (six-month actual suspension for violations of DR 2-103(C), 3-
101(A), and 3-102(A), plus the lawyer’s demonstrated inability to grasp the
danger posed by these ethical breaches); Cincinnati Bar Assn. v. Kathman (2001),
92 Ohio St.3d 92, 748 N.E.2d 1091 (six-month actual suspension for violations of
DR 3-101(A) and 3-102(A) and practicing under a trade name); and Columbus
Bar Assn. v. Fishman, 98 Ohio St.3d 172, 2002-Ohio-7086, 781 N.E.2d 204 (one-
year suspension for violations of DR 2-103(C), 3-101(A), and 3-102(A) and
various Disciplinary Rules implicated by the lawyer’s setting up clients as sales
prospects for insurance agents). The sanctions recommended by the board for the
respondents herein are commensurate with the sanctions imposed in these cases.

B. Aggravating and Mitigating Factors

{11 37} Several of the aggravating factors listed in BCGD Proc.Reg.
10(B)(1) are common to all the respondents in this case. Respondents engaged in
a pattern of misconduct and committed multiple offenses. BCGD Proc.Reg.
10(B)(1)(c) and (d). The vulnerability of respondents’ clients also weighs against
these lawyers. BCGD Proc.Reg. 10(B)(1)(h). As the board, in adopting the
panel’s report, observed:

{1 38} “Many, if not all, of the clients harmed by the respondents’

misconduct were * * * in desperate financial circumstances, about to lose their

11
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homes and vulnerable to purveyors of a scheme to save their homes and assets.
Respondents’ participation as lawyers lent an aspect of legitimacy to the sale of a
plan of otherwise dubious value * * *.”

{1139} A number of mitigating factors are also common to all
respondents. None of the respondents has a prior disciplinary record, BCGD
Proc.Reg. 10(B)(2)(a); the Brooking firm stopped accepting Foreclosure Solutions
clients shortly after relator filed the formal complaint, cf. BCGD Proc.Reg.
10(B)(1)(b); and respondents cooperated with disciplinary authorities and
established their good character and reputation apart from their misconduct,
BCGD Proc.Reg. 10(B)(2)(d) and (e).

{11 40} Because each disciplinary case is unique, we are not limited to the
aggravating and mitigating factors specified in BCGD Proc.Reg. 10(B) but may
take into account “all relevant factors” in determining what sanction to impose.
In Mullaney’s case, we find that though he is subject to sanction for his failure to
comply with the cited Disciplinary Rules, he was also an inexperienced associate
of the Brooking firm at the time of his misconduct. As a new attorney, Mullaney
devoted many hours trying to assist the clients assigned to him; however,
practices in place at the Brooking firm necessarily constrained his efforts. For his
part in representing Foreclosure Solutions customers, a public reprimand is
appropriate.

{1 41} Brooking, on the other hand, is a seasoned practitioner. His
violation of the cited Disciplinary Rules and the associated aggravating factors
warrant a more exacting sanction to ensure that he will not repeat his misconduct.
For the public’s protection, a one-year suspension of Brooking’s license to
practice, all stayed on the condition that he commit no further misconduct, is
appropriate.

{1 42} Moeves is also a seasoned practitioner but is not admitted to the
Ohio bar. Moeves entered into the agreement with Foreclosure Solutions and

12
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then put into place the practices that led to all the charges against him and the
other respondents. For his integral role in this ill-advised undertaking, an
injunction prohibiting his pro hac vice practice in this state for two years is
appropriate.

C. Disposition

{11 43} Respondent Mullaney is publicly reprimanded for having violated
DR 2-103(C), 3-101(A), 3-102(A), 6-101(A)(2), and 7-101(A)(1).

{1 44} For having violated DR 2-103(C), 3-101(A), 3-102(A), 3-103(A),
6-101(A)(2), and 7-101(A)(1), respondent Brooking is suspended from the
practice of law in Ohio for one year; however, the suspension is stayed on the
condition that he commit no further misconduct. If respondent Brooking violates
this condition, the stay will be lifted and he will serve the entire one-year
suspension.

{11 45} For having violated the same Disciplinary Rules that Brooking
violated, respondent Moeves is enjoined from practicing law in Ohio, pro hac vice
or in any other respect, for two years.

{11 46} Costs are taxed to respondents.

Judgment accordingly.

MoYER, C.J.,, and PrEIFER, LUNDBERG STRATTON, O’CONNOR,

O’DONNELL, LANZINGER, and CupP, JJ., concur.

John G. Slauson, Richard L. Creighton, and Rosemary D. Welsh, for
relator.

John J. Mueller, L.L.C., and John J. Mueller, for respondent Darren J.
Mullaney.

Kegler, Brown, Hill & Ritter Co., L.P.A., Geoffrey Stern, and Christopher

J. Weber, for respondents Patrick E. Moeves and John S. Brooking.
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Editor's Note:

State Bar Ethics Opinions cite the applicable California Rules of Professional Conduct in effect at the
time of the writing of the opinion. Please refer to the California Rules of Professional Conduct Cross
Reference Chart for a table indicating the corresponding current operative rule. There, you can also link

to the text of the current rule.

THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT

FORMAL OPINION NO. 1987-91

ISSUE:

May an insurance company retain its in-house counsel to represent insureds in litigation brought by third
parties pursuant to the policy?

DIGEST:

In-house counsel for an insurer may represent insureds in litigation without violating the prohibition against
aiding the unauthorized practice of law set forth in rule 3-101(A). However, the attorneys must be certain
that the insurance company does not control or interfere with the exercise of professional judgment in
representing insureds, that any fees are not split with the insurance company or any other third parties, that
cases involving conflicts of interest are referred to outside counsel, and that the firm name used by in-house
counsel is not false, deceptive or misleading.

AUTHORITIES
INTERPRETED:

Rules 2-101(A), 2-102, 2-107, 3-101(A), 4-101, 5-102(B) and 6-10I of the Rules of Professional Conduct of
the State Bar of California.

Business and Professions Code sections 6125, 6160 et seq.

l. INTRODUCTION

The Committee has been asked whether an insurer may appoint in-house counsel to defend the interest of
its insureds against claims brought by third parties pursuant to the insurance policy. The insurer (hereinafter
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"Insurance Company") proposes to establish a Law Division. The attorneys in the Law Division will hold
themselves out as a law firm practicing under the name of one or more of the attorneys in the firm.
Insurance Company will decide the "firm name" to be used. All attorneys comprising the Law Division will be
salaried employees of the Insurance Company. All personnel matters of each Law Division (hiring, firing,
compensation, etc.) will be handled by Insurance Company's personnel department.

It is proposed that the Insurance Company will retain the Law Division to provide a defense to certain of its
insureds. Insurance Company will have the right to assign individual cases either to the Law Division or to
outside counsel. Insurance Company intends to assign a percentage of cases to the Law Division, with
more complex cases being assigned to outside firms. The motivation is economic. It is believed that the cost
of the Law Division providing a defense will be substantially less than the cost of retaining outside counsel to
provide such a defense.

Attorneys and other time keepers in each Law Division will bill their time to particular files in the same
manner as an outside law firm. Statements will be rendered by the Law Division to the Insurance Company
and income will be credited to the Law Division with a corresponding expense charged to the Insurance
Company on its books. In theory, the Law Division seeks to operate as an independent law firm. All
correspondence and pleadings emanating from the Law Division will be on the "firm's" letterhead. However,
individual clients, i.e., insureds, will not be informed that the attorneys comprising the Law Division are
employees of Insurance Company.

II. ARE THE ATTORNEYS ASSISTING THE INSURANCE COMPANY IN THE UNAUTHORIZED
PRACTICE OF LAW?

A. Practice of Law By Insurers Generally.

The Law Division in effect operates as "in-house" counsel for Insurance Company. The question arises as to
whether Insurance Company, by retaining its in-house counsel to represent third parties, is engaging in the
unauthorized practice of law.

Business and Professions Code section 6125 states that "no person shall practice law in this state unless he
is an active member of the State Bar." Rule 3-101(A) provides that:

"A member of the State Bar shall not aid any person, association, or corporation in the
unauthorized practice of law."

Although it is now commonplace for insurance carriers to retain outside law firms to defend insureds in
litigation, whether an insurance carrier's in-house counsel may perform such a role has never been decided
in California. Several earlier California decisions concluded that a corporation can "neither practice law for it
nor hire lawyers to carry on the business of practicing law." (People ex rel, Los Angeles Bar Association v.
California Protective Corporation (1926) 76 Cal.App. 354 [244 P. 1089].) In California Protective Corp., a
corporation contracted with its patrons to employ attorneys on their behalf and to furnish the patrons with





legal services for a specified annual fee.

The rationale prohibiting a corporation from retaining attorneys to provide legal services to third parties was
premised on the personal relationship of trust and confidence between attorney and client which would be
undermined by a corporation undertaking to furnish its members with legal advice, counsel and professional
services. (People v. Merchants Protective Corp. (1922) 189 Cal. 531, 538 [209 P. 363].) The court in
Merchant Protective Corp. concluded that an attorney "in such case, owes his first allegiance to his
immediate employers the corporations and owes, at most but an incidental, secondary, and divided loyalty
to the clientele of the corporation."!

The foregoing case law, however, has not outlasted the evolution of prepaid medical and legal service
programs which, under these authorities, would theoretically violate the prohibition against corporations
practicing law. In recent years the judicial attitude toward group legal and health insurance plans has been
greatly relaxed. For example, rule 2-102, which is discussed below, now permits the participation of
attorneys in legal service programs under conditions which do not permit the group or its agents or
members to interfere with the attorney's duties to the client. (1 Witkin, Cal. Procedure (3rd ed. 1985)
Attorneys, §288, pp. 326-327.)2 Underlying these developments is the recognition that an attorney may be
hired by a corporation to represent third parties without compromising the lawyer's independent professional
judgment if appropriate safeguards are taken.

That a corporation can retain lawyers to provide legal services to third parties is also consistent with the
generally accepted recognition that an attorney's relationship with a client is that of an independent
contractor and not an employee. (Associated Indemnity Corp. v. Industrial Accident Comm'n (1943) 56 Cal.
App.2d 804 [133 P.2d 698].) Similarly, an attorney retained by an insurance carrier to conduct the defense
of a suit against its insured is considered an independent contractor. (Merritt v. Reserve insurance Co.
(1973) 30 Cal.App.3d 858, 880 [110 Cal. Rptr. 511].)

B. Practice of Law Through In-House Counsel

Although never expressly decided in California, the decisional law in other states recognizes that an insurer
which retains lawyers to represent the interests of its insureds in litigation in accordance with its duty to
defend the insured does not engage in the unauthorized practice of law because of its right to defend its
own direct financial interest in the litigation. (Liberty Mutual Insurance Co. v. Jones (1939) 130 S.W.2d 945;
Strothers v. Ohio Casualty Insurance Co. (1939) 5 Ohio Supp. 362.) Since a corporation cannot appear in
court except through a licensed attorney (Woodruff v. McDonald Rest. (1977) 75 Cal. App.3d 655 [142 Cal.
Rptr. 367]), an insurer would be powerless to defend its legitimate interests, and those of its insureds,
without retaining counsel.

Turning to the facts at hand, the question is whether Insurance Company may retain the services of its in-
house counsel to handle the defense of a litigation against the insured. While Insurance Company has
attempted to distance itself from the practice of Jaw by creating a distinct entity with a separate identity, the
fact remains that the attorneys involved will continue to be employed by Insurance Company as salaried





employees. However, the mere fact that the lawyers are employees of Insurance Company does not
necessarily compromise the attorney's independent professional judgment.

First, as discussed above, Insurance Company has its own legitimate interest to protect. The corporation is
not simply performing legal services for others, but it is also protecting its own legal interest, and it is not
disputed that a corporation may retain counsel to protect its own interests. (See Woodruff v. McDonald
Rest., supra, 75 Cal.App.3d 655.)

Decisions in other states support the conclusion that staff counsel for an insurer may also represent
insureds in liability suits. In Coscia v. Cunningham (1983) 250 G.A. 521 [299 S.E.2d 880], the Georgia
Supreme Court refused to disqualify defense counsel who was employed by the insurer as in-house
counsel. (See also, In Re Allstate Ins. Co. (1987) 722 S.W.2d 947.) The court noted that the insurer was
protecting its own financial interest which was consistent with that of the insured since there was no dispute
over coverage under the policy. (See Goldenberg Corporate Air, Inc. (1983) 189 Conn. 504 [457 A.2d 296];
Joplin v Denver-Chicago Trucking Co. (8th Cir. 1964) 329 F.2d 396; Torres v. Nelson (1984) 448 So.2d
1058; Mallen, A New Definition of Insurance Defense Counsel, (Jan. 1986) Insurance Counsel Journal at
page 108.).

Second, in absence of a conflict of interest between the insureds and Insurance Company, it cannot be
presumed that simply because the attorneys handling defense cases are salaried employees of Insurance
Company that they will act unethically or will otherwise sacrifice their professional obligations to the insureds
in favor of Insurance Company. The determinative factor is whether the Insurance Company's in-house
counsel can maintain professional independence comparable to that of an outside law firm. Under the facts
of this opinion, with one reservation, we believe they can.

C. Rule 2-102(A).

Rule 2-102(A) is instructive on the degree of independence that must exist between the Insurance Company
and the Law Division. Rule 2-102 authorizes attorneys to participate in a "bona fide" program, activity, or
organization that furnishes, recommends or pays for legal services, including but not limited to, group, pre-
paid and voluntary legal service organizations . . ." Under rule 2-102(A), an attorney's participation in such
an organization, program or activity is not permitted if the organization or operation allows any third person,
organization or group to interfere with or control the performance of the member's duties to his or her clients;
allows an improper division of legal fees in violation of rule 3-102; or violates rule 2-101.

While rule 2-102(A) is generally recognized to apply to legal service programs, its concepts could as easily
apply to any organization that supplies legal services, including liability insurers. Although we decline to
decide in this opinion that rule 2-102(A) was intended to apply to insurers, the Committee believes that the
guidelines set forth in rule 2-102(A) are sound and may be followed this context.

In considering rule 2-102(A), attorneys working within the Law Division should be sensitive to the possibility
that the Insurance Company may directly or indirectly seek to interfere with or control the performance of the





member's duty to his or her client. However, the Committee recognizes that, in absence of a conflict of
interest between the insurer and the insured, Insurance Company is entitled to control the defense of
litigation and may in many circumstances dictate defense and settlement strategy. (Merritt v. Superior Court
(1973) 34 Cal.App.3d 858.)

Attorneys working within the Law Division should be alert that the Law Division does not become a front or
subterfuge for lay adjustors or other unlicensed personnel to practice law. Non-attorney personnel working
under the attorney's supervision must be adequately supervised. (See rule 6-101; Black v. State Bar (1972)
7 Cal. 3d 676, 692 [103 Cal.Rptr. 288.) The Law Division must attempt to function as a separate law firm as
much as possible (e.g., to protect confidential attorney-client files under Bus. & Prof. Code 86068, subd. (e.)

Steps must also be taken to guarantee that illegal fee splitting with Insurance Company does not occur.
Apparently, the formal procedures for supplying statements for services rendered to the Insurance Company
by the Law Division such that "income" will be credited to the Law Division and a corresponding expense
charged to the Insurance Company is an attempt to avoid fee splitting. However, the possibility of fee
splitting appears remote since the source of the fees is Insurance Company itself. The Insurance Company
is not rendering legal services for profit; rather, the cost of retaining counsel to defend insureds (whether

through in-house or outside counsel) constitutes an expense item to Insurance Company.3

[ll. CONFLICTS OF INTEREST

An attorney retained by an insurer to represent the interest of its insured in litigation owes fiduciary
obligations to both the insurer and the insured. (Lysick v. Walcom (1968) 258 Cal.App.2d 136 [65 Cal.Rptr.
406]; American Mutual Liability Insurance Co. v. Superior Court (1974) 38 Cal.App.3d 579 [113 Cal.Rptr.
561]) In absence of a coverage dispute between the insured and the insurer, the two have a common
interest:

"Both the insured and the carrier have a common interest in defeating or settling the third
party's claim. If the matter reaches litigation the attorney appears of record for the insured
and at all times represents him in terms measured by the extent of his employment.

"In such a situation, the attorney has two clients whose primary, overlapping, and common
interest is the speedy and successful resolution of the claim and litigation. Conceptually,
each member of the trio, attorney, client, insured, and client-insured has corresponding rights
and obligations founded largely on contract, and as to the attorney, by the Rules of
Professional Conduct, as well The three parties may be viewed as a loose partnership,
coalition or alliance, directed toward a common goal, sharing a common purpose which lasts
during the pendency of the claim or litigation against the insured." American Mutual Liability
Insurance Co. v. Superior Court (1974) 38 Cal. App.3d 579, 591-92 [113 Cal.Rptr. 561, 571].

When the interests of the insurer and the insured diverge to the point that a conflict of interest is deemed to
exist, the attorney must advise both the insurer and the insured of the conflict and must, in absence of





written consent of both parties, withdraw from the representation. The insured may be entitled to be
represented by independent counsel at the insurer's expense. (San Diego Naval Federal Credit Union v.
Cumis Insurance Society, Inc. (1984) 162 Cal.App.3d 358.)

Several types of recurring situations may give rise to a conflict of interest: (1) a settlement offer at or within
policy limits where there is a substantial likelihood of an excess judgment (Merritt v. Superior Court (1973)
34 Cal.App.3d 858, 871-873 [110 Cal. Rptr. 511]); (2) a suit against the insured alleging alternative theories
of recovery, the outcome of which will determine whether the claim is covered (See San Diego Naval
Federal Credit Union, supra, 162 Cal. App. 3d 358, 365); and (3) representation of the insured in the third
party suit while representing the insurer in a coverage action against the insured (Executive Aviation inc. v.
National Ins. Underwriters (]971) 16 Cal.App. 3d 799).

If any of the foregoing circumstances exist, counsel for the Law Division should refrain from representing
either party without the consent of both. (See rule 5-102(B).) Attorneys for the Law Division should never
represent insureds while simultaneously advising Insurance Company on the coverage aspects of such
representation. (See San Diego Naval Federal Credit Union, supra, 162 Cal. App.3d 358.)

IV. USE OF LAW DIVISION FIRM NAME

Rule 2-101(A) prohibits a "communication,” which is defined as a message concerning the availability of a
member of the bar for professional employment, which is untrue, false, deceptive, or misleading. In our
Formal Opinion 1982-66, we concluded that trade names are "communications" within the meaning of rule 2-
101 and may be regulated to ensure that they are not misleading or deceptive to the public.

In Formal Opinion No. 1986-90, we considered whether a law office comprised of separate sole practitioners
who shared office space, but who were neither partners nor incorporated, could advertise as a single entity
without identifying themselves as separate, individual practitioners. We concluded that use of such a firm
name would be misleading in that the public would tend to believe that the firm was a partnership or
corporation. We also pointed out the potential liability that would result because the firm would be viewed as
the legal equivalent of a partnership or a partnership by estoppel. (Blackmon v. Hale (1970) 1 Cal. 3d 548
[83 Cal. Rptr. 194]; Redman v. Walters (1979) 88 Cal.App.3d 448 [152 Cal. Rptr. 42].)

In the present context, the use of a firm name, other than "Law Division," or an equivalent thereof, would be
misleading in that clients of the Law Division -- i.e., insureds -- would be misled as to the relationship
between the Insurance Company and its attorneys. Clients would be unaware that the individual attorneys
were employed by the Insurance Company and would assume that the entity was a separate law firm. For
this reason, the letterhead used must indicate the relationship between the firm and the Law Division. For
example, the letterhead could contain an asterisk identifying the firm as the Law Division for Insurance
Company.

V. CONCLUSION

In-house counsel for an insurer may represent insureds in litigation without violating the prohibition against





aiding the unauthorized practice of law set forth in rule 3-101(A). However, the attorneys must ensure that
the insurance company does not control or interfere with the exercise of professional judgment in
representing insureds, that any fees are not split with the insurance company or any other third parties, that
case involving conflicts of interest are referred to outside counsel and that the firm name used by in-house
counsel is not false, deceptive, or misleading.

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of The State
Bar of California. It is advisory only. It is not binding upon the courts, The State Bar of California, its Board of
Governors, any persons or tribunals charged with regulatory responsibilities or any member of the State Bar.

1 This prohibition also extended to corporations which sought to provide medical services on behalf of third
parties. (Pacific Employers Insurance Co. v. Carpenters (1935) 10 Cal. App.2d 592 (holding that a
corporation could not engage, directly or indirectly, in the practice of legal, medical or dental professions for
profit by "engaging professional men to perform professional services for those with whom the corporation
contracts to furnish such services.").) (See Parma, Corporations: Unlawful Practice of Law (1927) 15 Cal. L.
Rev. 243)

2 The change in judicial attitude is also reflected in the authorization of law corporations to practice law.
(See Bus. & Prof. Code, 86160 et seq.) Each shareholder, director and officer of a professional corporation
must be an attorney. (Bus. & Prof. Code, §6065.) (See also, Bus. & Prof. Code, §86165, 6161; Law
Corporation Rules of State Bar of California, Rule IV(A)(4).)

3 To the extent that the insurance policy may provide that the deductible portion of the policy is chargeable
as against legal expenses incurred by the Law Department, care should be taken to ensure that such
payment properly corresponds to the costs of providing legal services to the insured. To avoid fee splitting, it
is imperative that the insurance company not profit from the collection of the deductible.
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Editor's Note:

State Bar Ethics Opinions cite the applicable California Rules of Professional Conduct in effect at the
time of the writing of the opinion. Please refer to the California Rules of Professional Conduct Cross
Reference Chart for a table indicating the corresponding current operative rule. There, you can also link
to the text of the current rule.

THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT

FORMAL OPINION NO. 1995-142

ISSUE:

What are the ethical restrictions on a private criminal defense attorney who engages in direct mail marketing
of legal services based on information concerning prospective clients charged with a crime obtained from
police department records?

DIGEST:

Truthful and non-deceptive direct mail marketing of legal services to prospective clients is constitutionally
permitted. However, a targeted mailing to persons charged with a crime, seeking professional employment
for pecuniary gain, is permissible only under limited circumstances and is subject to regulation under rule 1-
400 and the standards adopted by the State Bar of California Board of Governors. Particular care must be
taken in drafting and transmitting personalized letters to arrestees in detention facilities to avoid violations of
rule 1-400 and applicable law. Moreover, the manner in which attorneys obtain information from police
department records could constitute a basis for discipline independent of rule 1-400. Additionally, any
compensation paid to a non-attorney business entity which obtains information from police records to
prepare and distribute letters on behalf of attorneys must conform with rule 1-320.

AUTHORITIES
INTERPRETED:
Rules 1-310, 1-320, and 1-400 of the California Rules of Professional Conduct.

Business and Professions Code sections 6068 (a), 6101, 6102, 6106, 6152 and 6157.
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DISCUSSION

The Committee has been asked to address the ethical propriety of private criminal defense attorneys
seeking representation of clients charged with a crime through targeted mailings based on information
obtained from police department records. The Committee has also been asked to identify factors that should
be considered by attorneys in obtaining such information and communicating with arrestees in this fashion.

The issues addressed arise in the following factual context. Attorney A personally contacts local police
departments to obtain the name, address, date of arrest and booking charge of persons arrested, for the
purpose of using such information in the direct mail marketing of legal services. Attorney B pays a monthly
fee to a non-attorney business entity for a list of potential clients with the same type of information compiled
by the entity from daily booking sheets and other police "blotter" records.

Attorney A mails each potential client a personalized letter on law firm stationery with a business card. The
letter describes attorney A's experience and availability for employment. The letter also stresses the severe
nature of the potential penalties associated with the charge and urges the recipient not to delay contacting
attorney A. Attorney B pays the business entity a flat monthly fee for compiling the list of potential clients
and for preparing and mailing letters to the arrestees once the letters have been approved by attorney B.
Attorney B usually follows up the letter with a phone call to the potential client.

The letters by both attorneys are sent either by first class mail, by fax, or delivered by messenger.l
Recipients of the personalized letters include arrestees who are being held in pre- trial detention facilities

without bail.

Truthful And Non-Deceptive Direct Mail Marketing Of Legal Services Is Constitutionally Permitted

The First Amendment protects soliciting legal business for pecuniary gain by sending truthful and non-
deceptive letters to potential clients known by the lawyer to have specific, current legal problems. (Shapero
v. Kentucky Bar Assn. (1988) 486 U.S. 466 [108 S.Ct. 1916] [The court nullified a state's advisory opinion
disapproving an attorney's proposed targeted solicitation letter]; see also Cal. State Bar Formal Opn. No.
1988-105; cf. Leoni v. State Bar (1985) 39 Cal.3d 609 [217 Cal.Rptr. 423].) Although Shapero makes it clear
that targeted mailings cannot be categorically prohibited (Id. at p. 476.), the Supreme Court has recognized
that the application of commercial speech protection to legal advertising requires a case by case analysis.
(Bates v. State Bar of Arizona (1977) 433 U.S. 350, 383 [97 S.Ct. 2691]; see also Cal. State Bar Formal
Opn. No. 1982-67.)

In California State Bar Formal Opinion Number 1988-105, this Committee addressed the issue of whether
attorneys may ethically seek employment by means of targeted letters sent to personal injury victims. Citing
Shapero, and assuming the letters were truthful and did not contain deceptive or misleading information, this
Committee concluded that the conduct of seeking employment by means of targeted letters is afforded
constitutional commercial speech protection under the First and Fourteenth Amendments and is not

prohibited under former rule 2-101 (predecessor to rule 1- 400).2





The same conclusion holds true for the facts of the present inquiry. The Committee finds no meaningful
distinction between the facts at issue in Shapero, or considered in this Committee's Formal Opinion Number
1988-105, and the conduct of private criminal defense attorneys sending truthful and non-deceptive letters
to arrestees. The targeted potential clients in Shapero were persons listed on court records as facing civil
foreclosure proceedings, while here the targeted persons are arrestees who, pursuant to state and federal

decisional law, are arguably entitled to the constitutional protections afforded by the Sixth Amendment.® In
California State Bar Formal Opinion Number 1988-105, this Committee found no distinction in the First

Amendment protection afforded a lawyer directing letters to potential foreclosure victims in Shapero and
sending letters to personal injury victims. Similarly, the specific conduct of criminal defense attorneys in
actively marketing their services by mail to arrestees should be afforded the same constitutional protection.
Directed personalized mailings to arrestees soliciting their representation, commonly known as "jail mail,"
has been defended as a means of increasing competition and benefiting clients by lowering the cost of
representation. (See S.D. Cty. Bar Assn. Ethics Opn. No. 1992-3.) Thus, consistent with the holding in

Shapero,4 truthful and non-deceptive personalized direct mailings to a prospective client who has been
arrested are constitutionally permitted.

Targeted Mailings Are Subject To Requlation Under Rule 1-400

(1) Targeted Mailings Are Communications Under Rule 1-400(A).

For purposes of rule 1-400(A), "communication" means:

. .. any message or offer made by or on behalf of a member concerning the availability for
professional employment of a member or a law firm directed to any former, present, or prospective
client, including but not limited to the following:

(1) Any use of firm name, trade name, fictitious name, or other professional designation of
such member or law firm; or

(2) Any stationery, letterhead, business card, sign, brochure, or other comparable written
material describing such member, law firm, or lawyers; or

(4) Any unsolicited correspondence from a member or law firm directed to any person or
entity.

Attorney A's letters, as well as those sent on behalf of attorney B, contain messages concerning the
availability for employment and are directed to prospective clients. The letters utilize law office letterhead
and stationery and otherwise identify the attorneys by name. The letters, as well as attorney A's enclosed
business cards, are communications within the meaning of rule 1- 400(A).





(2) Targeted Mailings Are Not Prohibited Solicitations Under Rule 1-400(B) If Sent By Mail or
By Equivalent Means To Persons Not Known To Be Represented By Counsel.

Direct mail marketing, which is the subject of this inquiry, generally will not constitute a prohibited solicitation
under rule 1-400(B). For purposes of rule 1-400(B), a "solicitation” means any communication:

(1) Concerning the availability for professional employment of a member or a law firm in which a
significant motive is pecuniary gain; and

(2) Which is;
(a) delivered in person or by telephone, or

(b) directed by any means to a person known to the sender to be represented by counsel in a
matter which is a subject of the communication.

Personalized letters sent to arrestees not known to be represented by counsel are not "solicitations” under

rule 1-400(B) if sent by mail or by equivalent means, which includes delivery by messenger.5 In contrast,
telephone or in-person contacts by the attorneys or their agents with such potential clients is not permitted,

even after the letters are received, unless an arrestee responds to the letter and requests such contact.

(See rule 1- 4OO(C).)6 Thus, it would be improper for attorney B to telephone or make in-person contact with
a recipient of the letter unless the potential client responds to the letter and requests such contact.

Delivery of the letters by means of facsimile transmission is not expressly addressed by rule 1-400.
However, the faxing of advertisements presents specific statutory problems. 47 United States Code section
227(b)(1) (part of "The Telephone Consumer Protection Act of 1991") provides, in part, that "[i]t shall be
unlawful for any person within the United States--. . . #(C) to use any telephone facsimile machine,
computer, or other device to send an unsolicited advertisement to a telephone facsimile machine . . . ." This
prohibition has been upheld against First Amendment challenge in Destination Ventures, Ltd., et al., v.
Federal Communications Commission, et al. (9th Cir. 1995) 46 Fed.3d 54.) There appears to be no
exception in The Telephone Consumer Protection Act of 1991 for attorney advertising. Accordingly, to the
extent that the letters are "advertisements" within the meaning of The Telephone Consumer Protection Act
of 1991, neither Attorney A nor Attorney B may deliver them by means of facsimile transmission as such
conduct constitutes a violation of federal law. As we discuss later, in certain instances an attorney's violation
of non-disciplinary statutory law can give rise to discipline under Business and Professions Code sections

6068(a), 6101, 6102 or 6106."

Neither attorneys A and B, nor their agents, may direct letters to, or otherwise communicate with,
prospective clients known to be represented by counsel as such conduct would constitute a solicitation.
(Rule 1-400(B)(2)(b); cf. rule 2-100.) To know that a person is represented by counsel means to have actual





knowledge of the fact. However, an attorney's knowledge may be inferred from the circumstances. (See

ABA Model Rules [Terminology] 1 5.) The Committee believes there are circumstances in criminal practice
that would put a lawyer on notice that a particular arrestee is represented by counsel within the meaning of
rule 1-400(B)(2)(b). For example, if the arrestee had been brought before a magistrate or if an arraignment
had occurred prior to the communication, it could be inferred that the attorney knows the intended recipient

of the communication is represented by counsel in the matter.® Attorney B cannot avoid the application of
the rule simply by purchasing a list of potential clients compiled by a non-attorney business entity.

Depending on the information obtained from the police department records, both attorneys A and B may be
required to make reasonable inquiry as to whether a particular arrestee is represented by counsel before

mailing the letter.®

(3) The Targeted Mailings Are Subject To The Requirements Of Rule 1-400(D).

Since the letters are communications within the meaning of rule 1- 400(A), they must conform to the
requirements of subdivisions (1) through (5) of rule 1-400(D). The letters may not contain any untrue
statements or any matter which is false, deceptive or which tends to confuse, deceive or mislead the
recipient. (Rule 1- 400(D)(1)-(2).) Attorney A should use caution in discussing the nature of the charge or
the potential penalties associated with the charge against a particular arrestee. Attorney B is responsible for
the content of the letters drafted by the business entity and should review each letter carefully to ensure that
it is accurate and will not tend to confuse, deceive or mislead the recipient.

The letters may not "[o]mit to state any fact necessary to make the statements made, in the light of
circumstances under which they are made, not misleading to the public; . . . ." (Rule 1-400(D)(3).) For
instance, if the letter implies that the attorney learned of the arrestee’s identity or the charge as a result of
having superior knowledge or contacts, the attorney may have to inform the arrestee how the lawyer
obtained the information about the potential client and the charge depending on the circumstances to insure
that the communication is not misleading in light of the other statements in the letter.

The letters may not be transmitted in a "manner which involves intrusion, coercion, duress, compulsion,
intimidation, threats, or vexatious or harassing conduct; . . . ." (Rule 1-400(D)(5).) The status of the potential
client as a person who has recently been arrested and charged with a crime should not, by itself, invoke
subdivision 5 of rule 1-400(D). However, particular circumstances, such as the age, the physical and mental
condition of the arrestee, the nature of the charge, the bail status of the arrestee and the mode and timing of
the communication may pose a risk that the attorney will be found to have exploited the potential client's
susceptibility to the point that rule 1-400(D)(5) is violated. Florida Bar v. Went For It, Inc. (1995) _ U.S.
___[115 S.Ct. 2371]. The protection of privacy rights of targeted recipients of direct-mail solicitations, as
well as preventing the erosion of public confidence in the legal professions engendered by such repeated
invasions, are substantial state interests that will support narrowly tailored time, place and manner
restrictions on targeted direct mail solicitations. Florida Bar v. Went For It, Inc. (1995) _  U.S. __ [115S.
Ct. 2371]; cf. Central Hudson Gas & Elec. Corp. v. Public Service Comm'n of New York (1980) 477 U.S.
557, 564-565 [100 S.Ct. 2343, 2350-51].





Taken together, these requirements mandate that private defense attorneys use great care in drafting the
contents of personalized letters and in transmitting the letters to persons charged with a crime, so as to
avoid violating rule 1-400(D). Attorney B may not avoid the requirements of rule 1-400(D) by purchasing a
compiled list of potential clients from a non-attorney business and allowing letters to be sent by the business
on his or her letterhead. Depending on the circumstances, it may be advisable for B to make reasonable
inquiry into the particular circumstances of each arrestee's situation before approving the letters. Attorney A
should take care not to stress the seriousness of the charge or the potential penalties in a manner designed
to create fear or intimidate the recipient of the letter. The statements made in the letters must be entirely
accurate, which may be difficult to ascertain at the outset of a case because all of the factors affecting the
ultimate penalty may not be known.

(4) The Targeted Mailings Must Also Conform To The Standards Adopted By The State Bar
Pursuant To Rule 1-400(E).

The State Bar of California Board of Governors has adopted standards as to communications which are
presumed to violate rule 1-400. The standards are used as presumptions affecting the burden of proof in
disciplinary proceedings as defined in Evidence Code sections 605 and 606. Attorneys A and B are subject
to these standards in the dissemination of "jail mail" to potential clients. For example, a "communication”
which contains a guarantee, warranty or prediction regarding the result of the case, or which contains
testimonials about or endorsements of the lawyer, without an expressed disclaimer, will be presumed to be
violative of the rule. (Rule 1-400(E), stds. 1 & 2.) Criminal defense attorneys must use care not to deliver the
personalized letters to potential clients whom they know, or should reasonably know, are in such physical,
emotional, or mental state that the person would not be expected to exercise reasonable judgment as to
retention of counsel. (Rule 1- 400(E), std. 3.)

Targeted arrestees, merely by virtue of their status as arrestees, arguably could be categorized as persons
who are in such a physical, emotional or mental state that they would not be expected to exercise
reasonable judgment as to the retention of counsel. The argument runs that there is a potential for abuse
inherent in sending "jail mail" to persons recently arrested, particularly those who are incarcerated, and that
the prospective client will feel overwhelmed by the situation which in turn enhances the possibility of undue
influence, intimidation, and overreaching. However, as Justice Brennan made clear in Shapero, "The
relevant inquiry is not whether there exists potential clients whose “condition' makes them susceptible to
undue influence, but whether the mode of communication poses a serious danger that lawyers will exploit
any such susceptibility." (Shapero v. Kentucky State Bar Assn., supra, 486 U.S. at p. 474.) Consistent with
this principle, the mere status of the targeted potential clients as arrestees is not sufficient by itself to justify
an application of rule 1- 400(E), standard 3.

The issue of whether the presumption in standard 3 will be invoked depends on the particular circumstances
in each case. (Cf. Bates v. State Bar of Arizona, supra, 433 U.S. 350 [First Amendment claims will depend
on a case by case analysis].) Standard 3 implements the explicit prohibition stated in rule 1-400(D)(5). As
discussed above, the totality of the circumstances, including the age, physical and mental condition of the
arrestee, the seriousness of the charge, whether the arrestee is incarcerated, and the method and timing of





the communication are relevant factors to be considered. Prudent criminal defense attorneys should be
aware of these factors and make reasonable inquiry as to the status of the particular arrestee before drafting
and sending "jail mail." (See Ohralik v. Ohio State Bar Assn. (1978) 436 U.S. 447; [98 S.Ct. 1912].)

Business and Professions Code section 6152 prohibits solicitation of legal business by a runner or capper

"in and about the state prisons, county jails, city jails, city prisons, or other places of detention of

persons, . .. 10 The advertising standards include any communication transmitted at or en route to a

hospital, emergency care center, or other health care center. (Rule 1- 400(E), std. 4.) These regulations
when read together suggest that jails and other detention facilities are areas that may require greater
protection, and lawyers should exercise greater care about direct mail marketing in the vicinity of these
facilities.

Rule 1-400 (E), standard number 5 presumes a violation of rule 1- 400 in the case of "[a] ‘communication’,
except professional announcements, seeking professional employment for pecuniary gain, which is
transmitted by mail or equivalent means which does not bear the word "Advertisement', "Newsletter' or
words of similar import in 12 point print on the first page. If such communication, . . . is transmitted in an
envelope, the envelope shall bear the word “Advertisement,' "Newsletter' or words of similar import on the
outside thereof."* Because the letters seek professional employment for pecuniary gain and will be
transmitted by mail or equivalent means, standard 5 requires that the first page and the envelope be marked
with the term "advertisement" or similar identification to avoid the presumption that the communication is
violative of rule 1-400.

Business And Professions Code Section 6157 Applies To Mailings Directed To The General Public
But Not To Targeted, Personalized Mailings

Recently enacted Business and Professions Code sections 6157-6157.7 provides statutory regulations of
attorney advertising. These statutes prohibit false, misleading or deceptive advertising and specifically
regulate use of guarantees, warranties, impersonations, dramatizations and statements concerning
immediate cash settlements and the availability of contingent fee agreements. The statutory scheme is

limited by its own terms to conduct falling within the definition of "advertising" and "advertisement."'? The
language of the definition contrasts a mailing to the general public with a mailing to a specific person. The

former mailing is included as one type of print medium intended to be within the scope of the statutory
scheme but the latter mailing is to be excluded. In the factual context of this inquiry, the letters are
personalized and transmitted only to specific persons identified from police department records. While it can
be argued that the statutory scheme applies under a broad reading of the definition of "advertising" and
"advertisement,"” such construction seems inconsistent with a plain meaning interpretation of the language
used in the definition. The Committee believes that the plain meaning of the definition in Business and
Professions Code section 6157(b) refers to non-personalized, mass mailings typically disseminated
according to broad classifications such as geographic groupings. (See Webster's Ninth New Collegiate Dict.
(9th ed. 1983) p. 510 ["generally" means in part "in a general manner . . . in disregard of specific instances
and with regard to an overall picture.” "Public” means in part "of, relating to, or affecting all the people or the
whole area of a nation or state."]) This plain meaning interpretation is logical because a mass mailing letter





is qualitatively similar to the other forms of advertising media listed in the definition (i.e., television, radio,
newspapers and billboards) while a targeted and personalized "jail mail" letter is qualitatively different.
Additionally, another reason for narrowly reading of the definition is that such a reading embraces a
distinction discussed in Shapero. In Shapero, the court compares and contrasts a "targeted" mailing with a
"mass-mailing to a general population.” (See Shapero v. Kentucky State Bar Assn., supra, 486 U.S. at pp.
473-474.) Therefore, in view of the definition of "advertising" and "advertisement," the recently enacted
Business and Professions Code sections 6157-6157.7 do not apply to the facts of the present inquiry.

The Manner In Which The Attorney, Or The Attorney's Agent, Obtains The Information Could
Constitute A Basis For Discipline

An attorney may be subject to discipline if the manner in which the information is obtained violates the

privacy rights of the arrestee or violates other state or federal laws. 12 As this Committee observed in
California State Bar Formal Opinion Number 1988-105, "the lawyer should take care to ensure that, in

obtaining from a third party the name and address of the injured employee and the facts surrounding the
injury, the third party has not, by disclosure of that information, violated the employee's privacy rights or
other state or federal laws. If in fact the employee's privacy rights or other state or federal laws are violated
by the disclosure, the use of such information could be illegal and subject the lawyer to discipline." (Cal.
State Bar Formal Opn. No. 1988-105 at p. 2.) Analysis of legal issues such as privacy rights or other

possible violation of state or federal law is beyond the purview of this Committee. ™ However, since there is
no definitive case law specifically addressing the availability of arrestee information for purposes of "jail

mail" and, furthermore, because of the potential for legislative activity on this issue, we discuss the potential
grounds for discipline that could be asserted if a violation of privacy rights is found to have occurred. Two
possible bases for discipline are: (1) a violation of Business and Professions Code section 6068(a); and (2)
commission of an act or crime involving moral turpitude.

Business and Professions Code section 6068(a) provides that "[i]t is the duty of an attorney to do all of the

following: (a) To support the Constitution and laws of the United States and of this State."!® Section 6068(a)
has been found to provide a basis for discipline when an attorney violates (i) a statute not specifically

relating to the duties of attorneys; (ii) a section of the State Bar Act which is not, by its terms, a disciplinable
offense, or (iii) an established common law doctrine which governs the conduct of attorneys and which is not
governed by any other statute. (In the Matter of Lilley (Review Department 1991) 1 Cal. State Bar Ct. Rptr.
476; see also Sands v. State Bar (1989) 49 Cal.3d 919, 931 [264 Cal.Rptr. 354] [attorney who pled guilty to
bribing a DMV official violated Bus. & Prof. Code, § 6068 (a)]; Slavkin v. State Bar (1989) 49 Cal.3d 894,
902 [264 Cal.Rptr. 131] [an attorney who was guilty of violating Health & Saf. Code 88 11350 & 11550
thereby violated Bus. & Prof. Code § 6068 (a)].)

The Business and Professions Code also provides that commission of an act or crime involving moral
turpitude is a cause for discipline. A conviction of a felony or misdemeanor, involving moral turpitude,
constitutes a cause for disbarment or suspension. (Bus. & Prof. Code, § 6101 (a).) "The commission of any
act involving moral turpitude, dishonesty or corruption, whether the act is committed in the course of his
relations as an attorney or otherwise, and whether the act is a felony or misdemeanor or not, constitutes a





cause for disbarment or suspension.” (Bus. & Prof. Code, §6106.) Whether or not an attorney's conduct
involves moral turpitude is a question of law. The test is the same whether or not the act constitutes a
criminal offense. (See, e.g., In the Matter of Bleecker (Review Department 1990) 1 Cal. State Bar Ct. Rptr.
113.) The Supreme Court has defined moral turpitude as "[a]n act contrary to honesty and good

morals." (See Kitsis v. State Bar 23 Cal.3d 857, 865 [153 Cal.Rptr. 836][attorney disbarred for solicitation of
over 200 potential clients] and In the Matter of Nelson (Review Department 1990) 1 Cal. State Bar Ct. Rptr.
178, 187 [attorney suspended for conducting law practice founded entirely on clients obtained through illegal
running and capping].)

In view of the extensive reach of Business and Professions Code section 6068(a) and the Supreme Court's
broad definition of moral turpitude, we conclude that an attorney's participation in a violation of privacy rights
or a violation of state or federal laws concerning criminal or civil exposure for breaching standards of
confidentiality may subject an attorney to discipline.

Compensation Paid To A Non-Attorney Business Entity Which Obtains Information From Police
Records To Prepare And Distribute Letters On Behalf Of Attorneys Must Conform To The
Requirements Of Rule 1- 320

Attorney B must conform to the requirements of rule 1-320 in compensating the non-attorney business entity
for obtaining information from the police department records and for preparing and distributing letters on B's
behalf. This means that attorney B may not directly or indirectly share legal fees received as a result of the
solicited engagements with the non-attorney business entity. (Rule 1-320(A).) Attorney B also may not
compensate, give, or promise anything of value to the business entity for the purpose of recommending or
securing B's employment, or as a reward for having made such a recommendation resulting in B's
employment. (Rule 1-320(B).)

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State
Bar of California. It is advisory only. It is not binding on the courts, the State Bar of California, its Board of
Governors, any persons or tribunals charged with regulatory responsibilities or any member of the State Bar.

1 Although these facts do not involve the marketing of legal services through the use of targeted
computer network transmissions (a.k.a., "e-mail"), we note that Business and Professions Code
sections 6158-6159.2 appear to apply to such marketing and where the targeted potential clients are
arrestees whose information has been obtained from police records, the discussion in this opinion
should be considered.

2 All rule references are to the Rules of Professional Conduct of the State Bar of California.
3 The Committee expresses no opinion on issues arising under state or federal criminal law or

criminal procedure, which are beyond its purview. Reference to the Sixth Amendment is merely to
Illustrate one difference between arrestees and parties to civil actions.





4 Cases since Shapero have sustained the principle that legal advertising is constitutionally protected
under the commercial speech doctrine. (See, e.g., Ibanez v. Florida Dept. of Bus. & Prof. Reg., Bd. of
Accountancy (1994)  U.S. [114 S.Ct. 2084] [holding that censoring alawyer - CPA's use of the
designation of CPA and CFP in yellow pages advertising - was incompatible with the First
Amendment]; and Peel v. Attorney Registration and Disciplinary Comm'n. of Illinois (1990) 496 U.S.
91, 106-111 [110 S.Ct. 2281] [holding that the term "specialist" is not inherently misleading, and an
absolute prohibition of the term may violate the free speech clause].) However, see Florida Bar v.
Went For It, Inc. (1995) U.S. [115 S.Ct. 2371] (upholding a 30-day ban on targeted direct-
mail solicitations of accident victims and their relatives based on afactual showing of actual or
potential harm to the privacy interests of the targeted recipients.

5 This Committee believesit is permissible under the rule to have the letters hand delivered by a
messenger, even though the messenger may be considered to be an agent of the attorney. However,
personal delivery of the letters by the attorney would not be permitted under rule 1-400(C). (Seefn.
5.)

6 Rule 1-400(C) providesin relevant part:

A solicitation shall not be made by or on behalf of a member or law firm to a prospective client
with whom the member or law firm has no family or prior professional relationship, unless the
solicitation is protected from abridgement by the Constitution of the United States or by the
Constitution of the State of California.

7 In addition to the federal law ban on faxed advertisements, the Committee is aware of California
Business and Professions Code section 17538.4 which provides, in part, that "[n]o person or entity
conducting businessin this state shall fax or cause to be faxed documents consisting of unsolicited
advertising material for the. .. offer...of any ... services. . . unlessthat person or entity establishes
atoll-free telephone number which arecipient of the unsolicited faxed documents may call to notify
the sender not to fax the recipient any further unsolicited documents.” Since the state law standard
differs from the federal law standard, an issue arises as to federal preemption. 47 United States Code
section 227(e)(1) provides, in part, that "nothing in this section or in the regul ations prescribed under
this section shall preempt any State law that imposes mor e restrictive intrastate requirements or
regulations on, or which prohibits-- #(A) the use of telephone facsimile machines or other electronic
devices to send unsolicited advertisements. . . ." (Emphasis added.) Thus, given Californias
permissive regulation, it would appear that the federal law ban on unsolicited fax advertisements set
forth in 47 United States Code section 227(b)(1) controls and that California's less restrictive standard
IS preempted.

8 Both federal and state law require arraignment of an arrestee within a certain time and provide for
the appointment or other representation of counsel for the accused. (See, e.g., Fed. Rules Crim. Proc.,
rules 5(a), 9(c)(1); Cal. Pen. Code, § 825.)

9 Records available from local law enforcement agencies are often compiled from a data base and





may include additional information such as the date the complaint was filed and pending court dates.
Depending on the circumstances, it may be advisable to find out the status of the arrestee's case and
whether the arrestee has been assigned a public defender or appointed counsel or has retained private
counsel.

10 A runner or capper is any person or entity acting for consideration in any manner or capacity as an
attorney's agent in the solicitation or procurement of legal business for the attorney. (Bus. & Prof.
Code, §6151.)

11 Standard 5 was amended effective May 11, 1994 by the State Bar Board of Governors pursuant to
rule 1-400(E).

12 Business and Professions Code section 6157, subdivision (b) provides:

"Advertise’ or “advertisement’ means any communication, disseminated by television or radio,

by any print medium, including, but not limited to, newspapers and billboards, or by means of

amailing directed generally to members of the public and not to a specific person, that solicits
employment of legal services provided by a member, and is directed to the general public and

ispaid for by, or on the behalf of, the member.

13 In Shapero, it was acknowledged that an invasion of privacy could occur "when the lawyer
discoverstherecipient's legal affairs. . .." (See Shapero v. Kentucky State Bar Assn., supra, 486 U.S.
at p. 476.) Inthe "jail mail" context, there is much debate on the issue of whether or not Government
Code section 6254 (part of the "Public Records Act") does or ought to permit dissemination of
arrestee information. Resolution of this debate involves public policy concerns and legal issues
beyond the scope of this opinion.

14 The Committee observes, however, that any person who willfully requests or obtains any record
containing personal information from a state agency under false pretensesis guilty of a misdemeanor.
(Gov. Code, § 1798.56.) An individual's name and address may not be distributed for commercial
purposes unless authorized by law. (See Civ. Code, § 1798.60; 62 Ops.Cal.Atty.Gen. 436 (1979).)

15 Dissemination of criminal background information maintained by local criminal justice agenciesis
controlled by Penal Code sections 13200-13326. The California Constitution also protects individual
privacy rights (Cal. Const., art. I, § 2))
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Editor's Note:

State Bar Ethics Opinions cite the applicable California Rules of Professional Conduct in effect at the
time of the writing of the opinion. Please refer to the California Rules of Professional Conduct Cross
Reference Chart for a table indicating the corresponding current operative rule. There, you can also link

to the text of the current rule.

THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT

FORMAL OPINION NO. 1997-148

ISSUE:

Without violating his or her ethical obligations, may a lawyer prepare "living trust" documents for a member
of the public at the direction of, or on behalf of, a non-lawyer such as a financial marketer or a life insurance
agent who: (1) markets a living trust package to the public; (2) advises individuals about estate plans; and
(3) supervises the creation of the living trust documents?

DIGEST:

When a lawyer permits a non-lawyer who markets living trust packages to hold out to the public that the
lawyer will prepare the documents, but allows the marketer to interfere with the lawyer's ability to exercise
independent judgment regarding the type of estate plan involved and other matters, the lawyer acts
unethically.

AUTHORITIES
INTERPRETED:

Rules 1-100, 1-320, 1-400, 1-600, 3-110, and 3-310 of the Rules of Professional Conduct of the State Bar of
California.

STATEMENT OF FACTS

A financial marketer, insurance agent, or other non-lawyer who markets living trust® packages to members
of the public ("marketer") holds seminars during which the advantages of living trusts are discussed, and

seminar attendees are urged to order a living trust. Members of the public are invited to attend the seminar
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free of charge. The marketer advertises the seminar in the local newspaper and in flyers delivered to homes
in the area where the seminar will be held. Both types of advertisement strongly encourage seminar
participants to attend the seminar.

During the seminar, the marketer describes the benefits of living trusts and repeatedly states that every
seminar participant should have a living trust. The marketer does not discuss any other estate planning
alternatives that might be appropriate for, or more in the interest of, individual participants. The marketer
provides easy-to-complete questionnaire forms so that seminar participants can provide the relevant family
and financial information needed to complete their estate plans. The marketer also tells the seminar
participants that Lawyer will prepare the living trusts for them, respond to any questions they may have
about the living trusts, and supervise the execution of the documents. Participants pay either the marketer in
advance, or Lawyer when executing the documents. Immediately following the seminar, a participant orders
a living trust. She gives her completed estate planning questionnaire form, which identifies her beneficiaries
and personal representatives, and her payment, to the marketer.

The marketer gives the form to Lawyer, who then prepares a living trust for the participant. Lawyer has no
discretion to decide that something other than a living trust might be more suitable for the participant.
Lawyer sends the living trust to the participant with a cover letter indicating that the participant should make
an appointment with Lawyer to sign the documents. The participant executes the living trust at Lawyer's
office. The marketer compensates Lawyer.

DISCUSSION

|. Introduction

California adopted its rules of professional conduct? in part expressly "to protect the public."3 The vice of the
conduct in the facts above is its potential to mislead members of the public into believing that they have an

attorney whose sole purpose in the transaction is to look after their best interests.”

The best interests of the participant may mean that a living trust should not be an integral part of her estate
plan. The best interests of the marketer, however, are most often served only if the participant's estate plan

includes a living trust. The lawyer's duty to the participant includes educating the participant as to the

available estate planning options and not simply presenting one estate planning format which all must use.’

[l. Application of California Rules of Professional Conduct

This portion of the discussion does not attempt to address every factual permutation found in the reported
decisions to date. This discussion sets forth the California Rules of Professional Conduct implicated by the
attorney's conduct in the factual setting described above. This discussion also identifies, where it may help
practitioners avoid the pitfalls of these arrangements, the most common violations found by other ethics
committees or courts on variations of these facts, under ethics rules analogous or identical to California’s.





A. Existence of Client-Lawyer Relationship.

In the facts above, the attorney and the seminar participant appear to have a client-lawyer relationship. The
participant is told that a lawyer will prepare the living trust documents for the participant, will respond to the
participant's questions, and will supervise the participant's execution of the documents. The attorney
communicates with the participant by letter, sends the completed living trust to the participant, meets with
the participant, has the documents signed in the attorney's office, and may accept the payment for the living
trust documents.

Whether a client-lawyer relationship exists in any situation is a matter of contract law. (Responsible Citizens
v. Superior Court (1993) 16 Cal.App.4th 1717, 1732-1733 [20 Cal.Rptr.2d 756] (analyzing relationship
among lawyer, business partnership, and individual partners where no written contract established client-
lawyer relationship among parties; holding that attorney-client relationship is created by some form of

contract, express or implied, formal or informal).6) This discussion assumes the existence of such

relationship in the facts above.’

Moreover, in the above facts the lawyer may concurrently have a relationship with the marketer. This may

give rise to additional obligations on the lawyer's part.8

B. Because a Client-Lawyer Relationship is Presumed to Exist, the Lawyer Owes Certain Ethical
Duties to the Participant.

i. Interference with Independence of Professional Judgment or with the Client-Lawyer Relationship.

In arrangements like those described in the facts above, the marketer's only interest is a financial one:
closing the sale of a living trust to the individual. The marketer controls the lawyer's access to such
individuals and the relationship between them. The lawyer is dependent upon the marketer for employment
and compensation in these circumstances.

Rule 1-600(A) provides in part:

(A) A member shall not participate in a nongovernmental program, activity, or organization
furnishing, recommending, or paying for legal services, which allows any third person or organization
to interfere with the member's independence of professional judgment, or with the client-lawyer
relationship . . . .

Under the facts presented, the marketer is controlling the engagement of the lawyer. Here, the lawyer
permits the essential estate planning tasks, including fact-finding, to be performed by the non-lawyer
marketer without exercising independent professional judgment. In addition, the lawyer has allowed the
marketer to perform these tasks without supervision. This is unlike situations where lawyers employ
paralegals and others to conduct basic investigation and the like, with the lawyer maintaining adequate





supervision over the process. (See Spindell v. State Bar (1975) 13 Cal.3d 253, 260 [118 Cal.Rptr. 480]
(attorney has obligation adequately to supervise employees); Discussion, rule 3-110 ("[t]he duties set forth
in rule 3-110 include the duty to supervise the work of subordinate attorneys and non-attorney employees or
agents.").)

In order to create an appropriate estate plan, relevant family and financial information must be ascertained
from the seminar participant. The lawyer must, with the participant's input, determine the proper type and
components of the participant's estate plan. The lawyer must counsel a participant regarding all of the

options which are appropriate and the pros and cons of each option.9 After such counseling, the participant
must decide if a living trust arrangement, a will, or some other arrangement should be the cornerstone of the

estate plan. Under the facts presented, the marketer assumes this function. The marketer determines the
type, terms, and conditions of the estate plan, without the lawyer's involvement. The marketer decides what
information to solicit and to convey to the lawyer. By acquiescing to the marketer's unilateral authority to
make these critical decisions, the lawyer allows a third party to interfere with the lawyer's independence of

professional judgment and violates rule 1-600(A).10

ii. Representation of Adverse Interests: Conflicting Relationships Exist Among Lawyer, Marketer,
and Participant.

A lawyer's preparation of living trust documents at the direction of the marketer may create one or more
relationships between the lawyer, marketer, and participant. Under the facts presented, the lawyer
represents the participant. However, the lawyer also has a relationship with the marketer. In some cases it
may be a client-lawyer relationship. When the marketer compensates the lawyer, they may have a business
and financial relationship like the third-party payor relationship between an attorney and an insurer. If
instead the attorney and marketer divide fees, fee- splitting with a non-lawyer may exist.

The marketer's interests are served only if the participant's estate plan includes a living trust, often with the
marketer as trustee of the living trust. However, the best interests of the participant may mean that a living
trust should not be an integral part of the estate plan. The lawyer's duty to the participant includes educating
the participant as to the available estate planning options and not simply presenting one estate planning
format which all must use. The lawyer in these situations is attempting to serve two masters, the participant
and the marketer.

(a) Where a lawyer-client relationship exists between the lawyer and the participant, and a business
and professional relationship exists between the lawyer and the marketer.

Under the facts presented, a lawyer-client relationship is assumed to exist between the lawyer and the
participant, and a business and professional relationship exists between the lawyer and the marketer. The
lawyer and the marketer have a business and financial relationship because the lawyer obtains employment
or compensation through the marketer.

The existence of the business and financial relationship between the lawyer and the marketer triggers





certain disclosure obligations by the lawyer under rule 3-310(B). Rule 3-310(B) provides in part:

(B) A member shall not accept or continue representation of a client without providing written
disclosure to the client where:

(1) The member has a legal, business, financial, professional, or personal relationship with a
party or witness in the same matter; or

(3) The member has or had a legal, business, financial, professional, or personal relationship
with another person or entity the member knows or reasonably should know would be
affected substantially by resolution of the matter . . . .

Rule 3-310(B) addresses situations in which a lawyer's relationship could interfere with a lawyer's loyalty
and independent professional judgment on a client's behalf. The lawyer's relationship with the marketer here
creates the possibility of a conflict of interest that warrants disclosure under the rule.

As noted above, the client and the marketer may have differing interests in the engagement. The best
interests of the participant may mean that a living trust should not be an integral part of the estate plan. The
best interest of the marketer, however, is most often served only if the participant's estate plan includes a
living trust. The lawyer's duty to the participant includes educating the participant as to the available estate
planning options and not simply presenting one estate planing format which all must use.

Here, the lawyer's judgment may be influenced by the lawyer's relationship with the marketer, who is a
"party" as the facilitator of the transaction, or perhaps as trustee of the living trust. This relationship triggers
rule 3-310(B)(1). Additionally, the marketer profits from the sale of the living trust, and receives the
opportunity to market other products or services to the participant and this triggers rule 3-310(B)(3).
Accordingly, under either subdivision (B)(1) or subdivision (B)(3) of rule 3-310, the lawyer is barred from
representing the participant unless the lawyer makes the required written disclosure to the participant. Rule
3-310(A)(1) defines "disclosure” as "informing the client . . . of the relevant circumstances and of the actual
and reasonably foreseeable adverse consequences to the client . . . ." Rule 3-310(A)(3) defines "written" as
"any writing as defined in Evidence Code section 250."

In this case, the lawyer has a duty to inform the participant- client in writing of the full extent of the lawyer's
business and financial relationship with the marketer, and the differing interests of the marketer and
participant in the transaction. The lawyer's duty to inform the participant-client of reasonably foreseeable
adverse consequences includes informing the participant in writing about how these relationships could

cause the lawyer to favor the interests of the marketer and influence the lawyer's advice to the client.!

(b) Where both the participant and the marketer are the lawyer's clients.






In some cases a lawyer may have a lawyer-client relationship with both a participant and a marketer. When
a lawyer represents both a participant and a marketer in connection with preparation of a living trust, that
lawyer must comply with rule 3-310(C)(1) or rule 3-310(C)(2), depending on the circumstances. These rules
State:

(C) A member shall not, without the informed written consent of each client:

(1) Accept representation of more than one client in a matter in which the interests of the
clients potentially conflict; or

(2) Accept or continue representation of more than one client in a matter in which the
interests of the clients actually conflict.

The differing interests of a participant-client and a marketer- client create at least potential conflicts requiring
consent under rule 3-310(C)(1). Moreover, to the extent that a lawyer's relationship with one client affects
the lawyer's loyalty and independent judgment on behalf of another client, an actual conflict of interest
exists. This can occur when the lawyer receives conflicting instructions from the clients, or is called upon to
advance inconsistent objectives of the clients. Such circumstances trigger a duty to obtain further consent

under rule 3-310(C)(2).%?

iii. Division of Fees with a Non-Lawyer.

Rule 1-320 provides that a lawyer shall not "directly or indirectly share legal fees with a person who is not a
lawyer" except in limited circumstances. (Emphasis added.) Specifically barred is the giving of anything of
value in exchange for recommending or securing employment for the lawyer.

In the facts above, the marketer advertises that a lawyer will review the living trust documents. In the
seminar, the marketer tells participants that the lawyer will prepare the documents, respond to their
guestions, and supervise execution of the documents. Participants deliver payment in hand either to the
lawyer or to the marketer for the living trust, and both the lawyer and the marketer are compensated
therefrom. As previously noted, under these facts the Committee presumes the existence of a client-lawyer
relationship between participant and lawyer.

The lawyer cannot receive payment from participants for legal services and then pay the marketer a share
for finding the clients and referring them to the lawyer. Rule 1-320(B) states in part: "A member shall not
compensate, give, or promise anything of value to any person or entity for the purpose of recommending or
securing employment of the member or the member's law firm by a client, or as a reward for having made a
recommendation resulting in employment of the member or the member's law firm by a client. . . ." (The
remainder of rule 1- 320 permits "gifts or gratuities" to non-lawyers, a circumstance not raised in the facts

above.)13





The prohibition against a lawyer splitting fees with a non-lawyer is directed at the risk posed by the
possibility of control of legal matters by a non-lawyer interested more in personal profit than the client's
welfare. (In the Matter of Jones (Review Dept. 1993) 2 Cal. State Bar Ct. Rptr. 411.) To the extent this policy
is implicated, the lawyer should not be able to "sanitize" such impermissible fee-splitting by the simple

expedient of having the marketer receive the funds, make the division, and distribute them to the Iawyer.14
Ethics opinions and court decisions in those jurisdictions finding violations of rules barring fee- splitting

between lawyers and non-lawyers equivalent to rule 1- 320 in the estate planning context similarly do not
turn upon whether the lawyer receives payment for the trust and divides it with the marketer, or vice versa.

C. Advertising and Solicitation.

In the facts above, the marketer states at the seminars that everyone needs a living trust and does not offer
any alternatives. At the seminar the marketer tells participants that Lawyer will prepare the living trusts for
them, respond to any questions they may have about living trusts, and supervise their execution of the
documents. The marketer provides easy-to- complete questionnaire forms for providing the family and
financial information determined by the marketer to be needed to create the living trusts, which the seminar
participants fill in and deliver to Lawyer. As previously noted, under these facts the Committee assumes that
the resultant relationship between participant and lawyer is a client-lawyer relationship.

The harm to the public in this scenario is two-fold. First, it misleads participants into believing that a living
trust is suitable for everyone, and that they need consider no other estate planning options. Second, it
constitutes impermissible in-person solicitation by a lawyer through the marketer as his agent. The ethical

rules prohibit both false advertising, and in-person solicitations.™® In addition, if the flyers are transmitted by
mail or equivalent means and contain the lawyer's name but do not identify themselves as advertisements,

the lawyer's involvement may presumptively violate rule 1-400 16

Rule 1-400 provides in part:
(A) For purposes of this rule, ‘communication' means any message or offer made by or on behalf of

a member concerning the availability for professional employment of a member or a law firm directed
to any former, present, or prospective client, including but not limited to the following:

(3) Any advertisement (regardless of medium) of such member or law firm directed to the
general public or any substantial portion thereof; or

(4) Any unsolicited correspondence from a member or law firm directed to any person or
entity.

(B) For purposes of this rule, "solicitation” means any communication:





(1) Concerning the availability of professional employment of a member or law firm in which a
significant motive is pecuniary gain; and

(2) Which is:

(a) delivered in person or by telephone . . ..

(C) A solicitation shall not be made by or on behalf of a member or law firm to a prospective client
with whom the member or law firm has no family or prior professional relationship, unless the
solicitation is protected from abridgment by the Constitution of the United States or by the
Constitution of the State of California. A solicitation to a former or present client in the discharge of a
member's or law firm's professional duties is not prohibited.

(D) A communication or a solicitation (as defined herein) shall not:

(1) Contain any untrue statement; or

(2) Contain any matter, or present or arrange any matter in a manner or format which is
false, deceptive, or which tends to confuse, deceive, or mislead the public; or

(3) Omit to state any fact necessary to make the statements made, in the light of
circumstances under which they are made, not misleading to the public; or

(4) Fall to indicate clearly, expressly, or by context, that it is a communication or solicitation,
as the case may be; or

(5) Be transmitted in any manner which involves intrusion, coercion, duress, compulsion,
intimidation, threats, or vexatious or harassing conduct.

The statements by the marketer in connection with the marketing of the living trust, whether at the seminar
or in writing, regarding the lawyer preparing the living trusts and the availability of that lawyer to respond to
guestions relating to the trusts, are communications under rule 1-400(A) since they concern the availability
of a lawyer for professional employment, and are therefore subject to the requirements of rule 1-400(D).
Here, like the communications found violative in Leoni v. State Bar, supra, 39 Cal.3d 609 and People v.
Morse, supra, 21 Cal.App.4th 259 at fn. 13, they have potential to mislead members of the public. In Leoni
v. State Bar, the letters and brochures inaccurately suggested or intimated that all recipients needed a
lawyer, that their property was subject to immediate attachment, that bankruptcy was appropriate for them,
and the like. In People v. Morse, the advertisements made inaccurate suggestions and statements
regarding the protections afforded recipients by the homestead laws. Here, the statements at the seminar,





by their generic, "one-size-fits-all* recommendation of living trusts for everyone, similarly contain untrue
statements, and omit facts -- such as that living trusts may not be best in every case -- necessary to make
the communications not misleading.

Further, the marketer's statements at the seminar regarding the professional employment of the lawyer in
connection with marketing the living trust constitute a prohibited in-person solicitation under rule 1-400(B)
and rule 1-400(C). This rule applies because a significant motivation for the promotion of the lawyer's
services for the participant is pecuniary gain (rather than communication of general information regarding
living trusts). For purposes of rule 1-400, it makes no difference whether the marketer or the lawyer seeks or
receives payment from the participant, since the rule regulates employment motivated by pecuniary gain,
without regard to whether a lawyer or one acting on his behalf seeks or obtains that gain. Since the
solicitation is directed at obtaining prospective clients with whom the lawyer has no prior professional
relationship, it is prohibited by rule 1-400(C). The use of the marketer to communicate with the participant
will not insulate the lawyer from a violation of rule 1-400(C), which prohibits improper solicitations made by
"or on behalf of* the lawyer. In both the advertising and the solicitations, the marketer cannot do on the
lawyer's behalf what the lawyer cannot do. Under the facts, the marketer simply becomes the agent of the
lawyer. A lawyer cannot avoid the prohibition against in-person solicitation by associating with a non-lawyer

who engages in such prohibited conduct on the lawyer's behalf.*’

CONCLUSION

Arrangements between lawyers and marketers like those described in the facts above, and variations
thereof, have received intense scrutiny throughout the country by ethics committees, courts, and disciplinary
authorities. Decisions in other jurisdictions uniformly hold them unethical on a variety of bases. Discipline
has been imposed in California on an attorney participating in one such arrangement. Practitioners should
carefully examine their participation in any arrangement of this sort.

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State
Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of California, its Board of
Governors, any persons or tribunals charged with regulatory responsibility, or any member of the State Bar.

1 For purposes of this Opinion, the term "living trust” refers to those documents comprising an estate
plan which has asits critical dispositive document arevocable inter vivos trust.

2 All rule references are to the California Rules of Professional Conduct.
3 Seerule 1-100(A).
4 Thisis different from legal do-it-yourself books and the like. They typically warn the consumer that

a generic approach to the problem may not work for their case, and they do not claim or imply that a
lawyer is handling the consumer's particular matter. In contrast, in the above facts participants are led





to believe that they have alawyer, and all that thisimplies. That apparently is one of the main selling
points of such programs. At least nineteen states including Colorado, Connecticut, Florida, 1daho,
lllinois, Indiana, lowa, Kansas, Maryland, Michigan, Missouri, Montana, Ohio, Oregon, South
Carolina, South Dakota, Texas, Utah, and West Virginia have issued ethics opinions, court decisions,
or both, finding unethical the conduct of attorneys who participate in arrangements like that portrayed
in the facts above, or in one of the many variations thereof. These reported ethics opinions and court
decisions uniformly have found the attorney's conduct in such contexts impermissible. Rule 1-100(A)
states, in part, "[a]lthough not binding, opinions of ethics committees in California should be
consulted by members for guidance on proper professional conduct. Ethics opinions and rules and
standards promulgated by other jurisdictions and bar associations may also be considered.” The State
Bar of California has formally disciplined an attorney for conduct containing elements like those
described in the facts above. (See In the Matter of Evangelin Marie Miller (stip. filed Sept. 26, 1994;
case no. 91-0-88839) [two years probation imposed].)

5 Depending upon the particular factual variations in the arrangement, ethics opinions and court
decisionsin various jurisdictions identify seven different ethics principles actually or potentially
violated when attorneys participate in such arrangements: (1) interference with independence of
professional judgment or with the client-lawyer relationship; (2) representation of adverse interests;
(3) improper solicitation or advertising; (4) improper division of fees between lawyer and non-lawyer;
(5) incompetent representation; (6) violations of confidentiality; and (6) aiding in the unauthorized
practice of law. Thefirst four are most often cited as bases for finding ethical violations. The
unauthorized practice of law is a'so commonly found.

The Committee recognizes that the fact situation presented in this opinion may raise an issue
regarding the unauthorized practice of law. Rule 1-300(A) states that "[a] member shall not aid any
person or entity in the unauthorized practice of law." However, this opinion is not intended to address
or opine on the issue of the unauthorized practice of law. Regarding activities undertaken by an
individual who is not an active member of the California State Bar, members should consider
California Business and Professions Code sections 6125-6127. Members should also consider rule 1-
300 (Unauthorized Practice of Law) and rule 1-310 (Forming a Partnership With a Non-Lawyer).
Regarding what constitutes the practice of law in California, members should consider the following
cases. Farnhamv. Sate Bar (1976) 17 Cal.3d 605 [131 Cal.Rptr. 661]; Bluestein v. Sate Bar (1974)
13 Cal.3d 162 [118 Cal.Rptr. 175]; Baron v. City of Los Angeles (1970) 2 Cal.3d 535 [86 Cal.Rpitr.
673]; Crawford v. State Bar (1960) 54 Cal.2d 659 [7 Cal.Rptr. 746]; People v. Merchants Protective
Corporation (1922) 189 Cal. 531, 535; Birbrower, Montalbano, Condon & Frank v. Superior Ct.
(1996) 49 Cal.App.4th 801 [56 Cal.Rptr.2d 857] review granted Jan. 15, 1997; (SO57125); People v.
Landlords Professional Services (1989) 215 Cal.App.3d 1599 [264 Cal.Rptr. 548]; and People v.
Spper (1943) 61 Cal.App.2d Supp. 844 [142 P.2d 960].

6 The Responsible Citizens court suggested that "one of the most important facts involved in finding
an attorney-client relationship is 'the expectation of the client based on how the situation appearsto a
reasonable person in the client's position.™ (Responsible Citizensv. Superior Court, supra, 16 Cal.
App.4th at p. 1734.)





7 Apart from ethical obligations arising from the existence of a client-lawyer relationship, the attorney
may have fiduciary obligations creating legal liability even if no client-lawyer relationship is formed
between them. If as aresult of the lawyer's negligence the estate plan is defective, the lawyer may be
civilly liable to the participant or beneficiaries. (E.g., Miller v. Metzinger (1979) 91 Cal.App.3d 31
[154 Cal. Rptr. 22] (lawyer may be liable to prospective client for failing to tell him that statute of
limitations on his claim will soon run); Lucasv. Hamm (1961) 56 Cal. 2d 583 [15 Cal. Rptr. 821]
(lawyer may be liable to beneficiaries named in client's will if, due to lawyer's negligence, will failsto
carry out testator's intentions); see Greycas, Inc. v. Proud (7th Cir. 1987) 826 F.2d 1560, cert. den.
(1988) 484 U.S. 1043 (lawyer agreed to investigate title to client's property used as |oan security;
lawyer held liable to lender for failure to investigate and inaccurate description of title); see also
Restatement of the Law (3d ed. 1994) The Law Governing Lawyers, tentative draft no. 7, section 73
(suggesting lawyers properly found liable in above circumstances).)

8 Opinions from other jurisdictions have analyzed these arrangements from a variety of standpoints: a
client-lawyer relationship between the participant and the lawyer, a client- lawyer relationship
between the marketer and the lawyer, or both. If the participant is viewed as the client, the ethics
opinions from other jurisdictions typically identify independent judgment, interference with the client
relationship, and breach of confidentiality asissues. If the marketer is viewed as the client, the ethics
opinions from other jurisdictions typically identify assisting the unauthorized practice of law, and fee-
splitting with a non-lawyer asissues. If both are clients, these opinions typically identify conflicts of
interest issues.

9 See Nicholsv. Keller (1993) 15 Cal.App.4th 1672, 1683- 1684 [19 Cal.Rptr.2d 601] ("One of an
attorney's basic functionsisto advise. . . . Not only should an attorney furnish advice when requested,
but he or she should also volunteer opinions when necessary to further the client's objectives. . . . [E]
ven when aretention is expressly limited, the attorney may still have a duty to alert the client to legal
problems which are reasonably apparent, even though they fall outside the scope of the retention.”).

10 Compare California State Bar Formal Opinion Number 1995-141 at fns. 16-17 (while lawyer may
perform non-legal services such as licensed real estate brokerage, business management, or
accounting services for client, lawyer cannot permit non-lawyer connected with these other servicesto
influence conduct of lawyer'slegal practice through referral of business or imposing other profit-
related concerns on the legal practice under rule 1-320(B). This concern is not limited to referrals of
related non-legal services. Whenever arelationship exists involving an ongoing referral of businessto
alawyer's practice that resultsin a non-lawyer having influence over the lawyer's judgment or
conduct, written disclosure to client may be required by rule 3-310(B)(3)).

11 The Committee cautions that merely making the required disclosure is not enough to fulfill al of
the lawyer's ethical duties to the participant-client. For example, rule 3-110 prohibits intentional,
reckless, or repeated failure to perform legal services with competence. When the lawyer cannot
competently represent and advise the participant-client as aresult of the business and financial
relationship with the marketer, the lawyer may be under a mandatory duty to withdraw from the
representation even if written disclosure pursuant to rule 3-310 has been accomplished. (See rule 3-
700(B)(2) [requiring mandatory withdrawa when a member knows or should know that continued





employment will result in aviolation of therules].) (Seeaso L.A. Cty. Bar Assn. Formal Opn. No.
471.)

12 The present facts concern the case where alawyer has alawyer-client relationship with the
participant, and a business and financial relationship with the marketer. As noted above, cases may
exist where alawyer has alawyer-client relationship with both a participant and a marketer. Other
possibilities exist, depending upon the facts. For example, the lawyer might have alawyer-client
relationship with the marketer, and a business and financial relationship with the participant. Or the
lawyer might have only business and financial relationships with both. Potential conflicts appear to
exist in some of those circumstances as well. This discussion does not purport to address every
possible factual possibility.

13 See California State Bar Formal Opinion Number 1995-141 (non-lawyers connected with lawyers
In the provision of non-legal services cannot share in the profits of alaw practice; rule 1-320 prevents
amember from directly or indirectly sharing legal fees with a non-lawyer); compare California State
Bar Formal Opinion Number 1995-142 (attorney paying non-lawyer aflat monthly fee for compiling
list of those recently charged with a crime based on information obtained from police department
records, and for preparing and mailing letters to arrestees, must conform to rule 1-320 requirements,
attorney may not directly or indirectly share legal fees received as aresult of the solicited
engagements with non-lawyer or compensate, give, or promise anything of value for purpose of
recommending or securing attorney's employment, or as areward for having made such a
recommendation resulting in employment).

14 |n California State Bar Formal Opinion Number 1995-140, the Committee considered whether rule
3-300, concerning a lawyer's entering into a business transaction with a client or acquiring an adverse
pecuniary interest, applies to arrangements where the lawyer is paid a commission by an insurance
agent for referring the lawyer's clients to the agent for insurance: "In the Committee's view, rule 3-300
appliesto the referral arrangement described in the hypothetical regardless of the fact that the
commission is paid to the lawyer by the insurance agent, and not directly by the client to the

lawyer." (Id. at p. 4.) Smilarly here, a mere change in payment arrangements cannot provide a
subterfuge to avoid ethical rules that otherwise apply. Note that, while other rules applied, the
arrangement considered in California State Bar Formal Opinion Number 1995-140 did not constitute
fee-splitting. There the lawyer sent the agent insurance clients and received a commission. Here the
marketer sends the lawyer legal clients and receives a financial reward. Indeed, such conduct by the
marketer and lawyer might constitute "capping.” (See Bus. & Prof. Code, 88 6152-6153 (runners and
cappers; prohibition of solicitation; violation as misdemeanor).)

15 Truthful advertising is protected by the First Amendment to the United States Constitution, and no
prohibition against lawyers or others advertising such seminars exists if within Constitutional bounds.
This may well include informational seminars, and discussions with lawyers ensuing therefrom.
Lawyers are permitted to advertise the availability and terms of routine legal services, to advertise by
general mailings of announcement cards, and to include in their advertisements lists of jurisdictions
where they are licensed to practice and areas of specialization. (Leoni v. Sate Bar of California
(1985) 39 Cal.3d 609, 624 [217 Cal.Rptr. 423] (disciplining attorney who sent out approximately





250,000 letters and informational brochures to individuals and businesses where such advertisements
contained misleading information).) However, the states are free to prevent the dissemination of
commercial speech that isfalse, deceptive, or misleading. (Ibid.) Thus, for commercia speech to
receive First Amendment protection, "it at least must concern lawful activity and not be

misleading." (People v. Morse (1993) 21 Cal.App.4th 259, 265 [25 Cal.Rptr.2d 816] affd. In re Morse
(1995) 11 Cal.4th 184 [44 Cal.Rptr.2d 620] (disciplining attorney who sent out 1.8 million
advertisements to members of general public containing false and misleading information concerning
homestead exemption and declaration).)

16 The Board of Governors of the State Bar of California adopted the following standard respecting a
"communication," as defined in rule 1-400, that is presumed to violate rule 1-400:

(5) A '‘communication," except professional announcements, seeking professional employment
for pecuniary gain, which is transmitted by mail or equivalent means which does not bear the
word 'Advertisement,' 'Newsletter' or words of similar import in 12 point print on the first
page. If such communication, including firm brochures, newsletters, recent legal development
advisories, and similar materials, is transmitted in an envelope, the envelope shall bear the
word 'Advertisement,’ ‘Newsletter' or words of similar import on the outside thereof.

17 See, e.g., California State Bar Formal Opinion Number 1995-143 (lawyer's use of non-lawyer
"medical liaison" to give presentation to doctors containing promotional message describing lawyer's
practice constitutes "communication” under rule 1-400 and subject to standards adopted pursuant to
rule 1-400(E); impermissible solicitation occurs under rule 1-400(C) where doctor acts as agent of
lawyer in soliciting clients because done on behalf of lawyer); California State Bar Formal Opinion
Number 1995-144 (non-lawyer investigator sent by lawyer to accident scene to interview witnesses
where lawyer represents no one in amatter relating to accident at time investigator sent; "clientless’
investigations create risk that investigation will result in impermissible solicitation under rule 1-400

(©).
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Editor's Note:

State Bar Ethics Opinions cite the applicable California Rules of Professional Conduct in effect at the
time of the writing of the opinion. Please refer to the California Rules of Professional Conduct Cross
Reference Chart for a table indicating the corresponding current operative rule. There, you can also link
to the text of the current rule.

THE STATE BAR OF CALIFORNIA
STANDING COMMITTEE ON
PROFESSIONAL RESPONSIBILITY AND CONDUCT

FORMAL OPINION NO. 1995-143

ISSUE:

A lawyer wishes to employ a "medical liaison" to give a presentation to a group of physicians. The
presentation will contain a promotional message describing the lawyer and her practice. What are the
lawyer's ethical responsibilities with respect to the medical liaison's presentation?

DIGEST:

The liaison's presentation will constitute a "communication” subject to scrutiny under rule 1-400 of the
California Rules of Professional Conduct because it contains a promotional message. The lawyer, therefore,
may be subject to discipline if the liaison's presentation contains any untrue statement or otherwise
contravenes rule 1-400(D), and shall be presumed to violate rule 1- 400 if the presentation does not meet
the standards adopted by the Board of Governors of the State Bar under rule 1-400(E). Furthermore, the
lawyer may not allow the liaison to represent, either expressly or implicitly, that the physicians will receive
any fee, referral or other consideration of any kind in exchange for recommending patients to the lawyer.
(Rule 1-320(B).) Where the physician acts as an agent of the lawyer in soliciting a client, rule 1-400(C)
prohibits the communication as an impermissible solicitation.

AUTHORITIES

INTERPRETED:

Rules 1-320 and 1-400 of the Rules of Professional Conduct of the State Bar of California.

Business and Professions Code section 6152.
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DISCUSSION

The ethical responsibilities arising from a lawyer's use of a "medical liaison" to give a presentation
containing a promotional message to a group of physicians who, in turn, eventually might recommend
patients to the lawyer depends upon an analysis of each segment of the communication chain. There are
three segments: (1) lawyer's contact with the medical liaison; (2) medical liaison's contact with the
physicians; and (3) physician's contact with patients/potential clients. As discussed below, we find that all
three segments of the chain are "communications” within the meaning of California Rule of Professional

Conduct 1-4OO(A)1 and that the third segment (physician's contact with patients/potential clients) is also a
solicitation as defined by rule 1-400(B). Although the third segment is a solicitation, it is not prohibited by

rule 1- 400(C) unless the physician is the agent of the lawyer.

Rule 1-400(A) defines a "communication” as "any message or offer made by or on behalf of a member
concerning the availability for professional employment of a member or a law firm directed to any former,
present, or prospective client .. . . ." Rule 1-400(B), in part, provides:

(B) For purposes of this rule, a "solicitation” means any communication:

(1) Concerning the availability for professional employment of a member or a law firm in
which a significant motive is pecuniary gain; and

(2) Which is;
(a) delivered in person or by telephone . . ..

The first segment, lawyer's contact with medical liaison, is a communication because it is a message made
by the lawyer concerning the availability for professional employment "directed to" prospective clients. It is
clear that a communication can be found when a message is merely "directed to" potential clients
regardless of whether such message is ever actually received by any potential client. Electronic media
advertising is an example of such messages. Here, the lawyer's obvious objective in employing the medical
liaison is to receive client inquiries following an anticipated eventual transmission of the message by the
physicians to patients. Thus, the message is a communication.

The second segment, medical liaison's contact with the physicians, is similarly a communication "directed
to" potential clients. It differs only in that it is made "on behalf of" the lawyer rather than personally by the
lawyer.

Although these first two segments are communications and are clearly designed to result in employment for
pecuniary gain, they are not solicitations because there is no "in-person” (or "telephone”) delivery to the

potential clients. In this regard, the first two segments are significantly different from the third segment.

The third segment, physician's contact with patients/potential clients, is both a communication and a





solicitation. Like the first and second segment, it is a message concerning availability of employment
originating with the lawyer which is "directed to" potential clients (the patients). Since the medical liaison's
presentation (the second segment) included a promotional message, it would be difficult for the lawyer to
reasonably argue that this final segment of the chain was never contemplated and that it should not be
characterized as a communication. The third segment is also a solicitation as defined in rule 1-400(B)
because the message ("directed to" potential clients) is, moreover, delivered in-person. Although the third
segment fits the general definition of solicitation, it is not necessarily a solicitation prohibited by rule 1-400

(©).

Rule 1-400(C), in part, provides that "[a] solicitation shall not be made by or on behalf of a member or law
firm to a prospective client . . . ." (Rule 1-400(C), emphasis added.) Unlike the communication definition
(rule 1-400(A)) and solicitation definition (rule 1-400(B)), the language used in the solicitation prohibition
(rule 1-400(C)) does not reach messages "directed to" a prospective client. Rather, a prohibited solicitation
actually must be made by or "on behalf of" the lawyer "to" the prospective client. The test for determining
that a message "to" a prospective client is made "on behalf of" a lawyer is whether the physician is acting as

the lawyer's agent,2 including but not limited to those situations where the physician receives compensation
(or any other quid pro quo) from the lawyer or the intermediary. This critical factual issue must be analyzed

on a case by case basis.>

As each segment of the chain is, at least, a "communication" conveyed by or on behalf of the lawyer, it must
conform to rule 1- 400(D). Thus, the "communication” cannot contain any untrue statement, nor may it either
omit to state any fact necessary to make the statements made, in light of circumstances under which they
are made, not misleading or be presented in a manner that is false, deceptive or which tends to confuse,
deceive or mislead. (Rule 1-400(D).)

The lawyer will be presumed to have violated rule 1-400 if the liaison's promotional message fails to meet
the standards adopted by the Board of Governors pursuant to rule 1-400(E). For example, a presumptive
violation of rule 1-400 occurs if the promotional message contains guarantees or predictions regarding the
prospects for success enjoyed by clients of the firm (rule 1-400(E), std. 1), if it states or implies "no fee
without recovery" without also expressly disclosing whether or not the client will be liable for costs (rule 1-400
(E), std. 14), or if it states or implies that a member of the firm is able to provide legal services in a language
other than English unless the member can actually provide legal services in such language. (Rule 1-400(E),

std. 15.)*

Furthermore, the lawyer does not violate Business and Professions Code section 6152, subdivision (b), by

merely hiring the medical liaison to give an otherwise permissible presentation.5 (See also rule 3-210 which
prohibits a member from advising the violation of any Iaw.)6

Of course, the lawyer may not allow the medical liaison to offer, expressly or implicitly, any direct or indirect
form of benefit to the physicians for recommending the lawyer to the physicians' patients. The promise of
any form of compensation or other consideration accruing to the physician for making a recommendation





would violate rule 1-320(B) (Financial Arrangements with Non- Lawyers).7

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State
Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of California, its Board of
Governors, any persons or tribunals charged with regulatory responsibilities, or any member of the State
Bar.

1 All rule references are to the Rules of Professional Conduct of the State Bar of California

2 The existence of an agency relationship is determined by applicable law. (See, e.g., Bus. & Prof.
Code, 8 6151 and Civ. Code, 88 2295 - 2300.)

3 Creative forms of compensation, for example, may include: mutual referrals; arranging for physician
to speak at lawyer sponsored seminars; or use of the referring doctor as a paid expert witness on
lawyer's cases. If these or other similar practices are present, then it is possible that rule 1-320(B) or
rule 1-400(C) may be violated.

4 Additional standards that might apply include standard 16 (fee amounts) and standard 2
(testimonials).

5 Business and Professions Code section 6152, subdivision (&), makes it unlawful for a person to act
asa"runner or capper”" by soliciting business for alawyer in or about city or county receiving
hospitals, county hospitals, private hospitals or any private property. Section 6152, subdivision (b),
makes it unlawful for one to solicit another to act as a runner or capper in violation of Section 6152,
subdivision (a).

6 However, Business and Professions Code section 6152, subdivision (c), provides: "Nothing in this
section shall be construed to prevent the recommendation of professional employment where such
recommendation is not prohibited by the Rules of Professional Conduct of the State Bar of
Cdlifornia."

7 Rule 1-320(B), reads, in pertinent part:
(B) A member shall not compensate, give, or promise anything of value to any person or entity
for the purpose of recommending or securing employment of the member or the member's law

firm by aclient, or asareward for having made a recommendation resulting in employment of
the member or the member's law firm by aclient . . . .
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LOS ANGELES COUNTY BAR ASSOCIATION
PROFESSIONAL RESPONSIBILITY AND ETHICS COMMITTEE

FORMAL OPINION NO. 510
December 15, 2003

FEE SHARING BETWEEN FINANCIAL PLANNING COMPANY AND LAWYER
EMPLOYEE RENDERING LEGAL SERVICES TO CUSTOMERS

SUMMARY

An attorney may not ethically accept employment on a salaried basis with a financial
planning company where: (1) the attorney forms an attorney-client relationship with any
customer of the company; (2) the company bills each customer a set percentage of the
customer’s estate as a fee representing both the attorney’s legal services and the non-legal
financial planning services provided to the customer by the company; and (3) the company does
not account for the amount of legal fees generated by the attorney’s legal services and direct
those fees only to the attorney. Such an arrangement would be an improper division of fees with
non-lawyers, prohibited by California Rule of Professional Conduct (“Rule”) 1-320. It also
might constitute forming a partnership with non-lawyers, prohibited under Rule 1-310, and may

violate other ethical rules.

AUTHORITIES CITED
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Cal. Rules Prof. Conduct, rule 1-310
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Cal. Rules Prof. Conduct, rule 1-400
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Cal. Rules Prof. Conduct, rule 3-310 (F)





Cal. Rules. Prof. Conduct, rule 4-200
ABA Model Rules Prof. Conduct, rule 5.4
D.C. Rules Prof. Conduct, rule 1.7
D.C. Rules Prof. Conduct, rule 5.4
Cases
Gassman v. State Bar, (1976) 18 Cal. 3d 125
Cain v. Burns, (1955) 131 Cal. App. 2d 439
Gafcon, Inc. v. Ponsor & Associates, (2002) 98 Cal. App. 4™ 1388
People v. Volk, (1999) 805 P. 2d 1116 (Colo.)
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FACTS AND ISSUES PRESENTED
The Attorney, an estate planning attorney (the “Attorney’’), often does business with a
financial planning company (the “Company”). The Company has invited the Attorney to
become an employee. The Attorney would be expected to render legal services to the
Company’s customers," who would also receive financial planning advice directly from the

Company’s non-lawyer employees.

! The facts presented by Attorney in his inquiry indicate that his job at Company would

require him to “provide legal services” to Company’s customers. The choice of this language
indicates, and we assume for purposes of this Opinion, that Attorney would be in an attorney-
client relationship with Company’s customers directly. This Opinion also assumes that
Company is owned, at least in part, by non-lawyers or, if owned entirely by lawyers, is not





The Company would not charge the customers separately for the legal services. Instead,
the Company would charge customers based on a percentage of the total value of the customer’s
estate, whether the Attorney provides legal services or not. The customers would pay the fees
directly to the Company. The Attorney would be paid a set salary as an employee, whether or
not the Attorney provides legal services to particular customers of the Company.

The Attorney seeks this Committee’s opinion on whether this proposed arrangement is
prohibited by the California Rules of Professional Conduct and, as specifically noted by
Attorney, Rule 1-310 (Forming a Partnership with a Non-Lawyer)” or Rule 1-320 (Financial

Arrangements with Non-Lawyers).’

authorized to practice law in California. The Committee’s opinion thus does not address any
question regarding the impact of a similar financial arrangement when an attorney has an
attorney-client relationship with a financial planning company only. This Opinion also does not
address the possibility that, even if there were no attorney-client relationship between Attorney
and any customer of Company, the activities of Company itself would amount to the practice of
law. See, e.g., People v. Volk, (1999) 805 P.2d 1116, 1118 (Colo.) [attorney disciplined for
aiding the unauthorized practice of law under a disciplinary rule substantially the same as Rule
1-300 where the attorney admitted that the counseling and sale of living trusts by a company that
was the attorney’s client, where the company acted through non-lawyers, constituted the
unauthorized practice of law by the company].

2 Unless otherwise stated, all Rule references in this Opinion are to the California Rules of
Professional Conduct.

3 The Committee notes that the topics of multi-disciplinary practice, and associations
between lawyers and non-lawyers in combined practices of providing legal and non-legal
services to clients, are in a state of flux. Nationally and internationally, jurisdictions and bar
organizations are reconsidering the practical realities of modern legal practice. The District of
Columbia, for example, recently revised its rules to allow lawyers to practice law within entities
owned or controlled by non-lawyers, under certain circumstances. See D.C. Rules Prof. Conduct
1.7,5.4; 70 U.S.L.Week 2805, 2806. California does not authorize lawyers to practice in multi-
disciplinary associations.





the lawyers perform legal services. The application of Rule 1-320 will depend on the particular

circumstances of each specific situation. We limit this opinion only to the facts presented in this

inquiry.

DISCUSSION
In General, California Rules Prohibit Members

From Sharing Legal Fees with Non-Lawyers.

Lawyers can ethically be employed by non-lawyers in a wide variety of situations, even if

With limited exceptions that do not apply here, Rule 1-320(A) provides that, “[n]either a

member nor a law firm shall directly or indirectly share legal fees with a person who is not a

lawyer . . .

The rationale behind this Rule and its intended application are, primarily, to

protect the integrity of the attorney-client relationship, to prevent control over the services

4

Rule 1-320(A) provides:

Neither a member nor a law firm shall directly or indirectly share legal
fees with a person who is not a lawyer, except that:

(1) An agreement between a member and a law firm, partner, or associate
may provide for the payment of money after the member’s death to the
member’s estate or to one or more specified persons over a reasonable
period of time; or

(2) A member or law firm undertaking to complete unfinished legal
business of a deceased member may pay to the estate of the deceased
member or other person legally entitled thereto that proportion of the total
compensation which fairly represents the services rendered by the
deceased member;

(3) A member or law firm may include non-member employees in a
compensation, profit-sharing, or retirement plan even though the plan is
based in whole or in part on a profit-sharing arrangement, if such plan
does not circumvent these rules or Business and Professions Code section
6000 et seq.; or

(4) A member may pay a prescribed registration, referral, or participation
fee to a lawyer referral service established, sponsored, and operated in
accordance with the State Bar of California’s Minimum Standards for a
Lawyer Referral Service in California.





rendered by attorneys from being shifted to lay persons, and to ensure that the best interests of
the client remain paramount. See, e.g., Gassman v. State Bar, (1976) 18 Cal. 3d 125, 132;
Gafcon, Inc. v. Ponsor & Associates, (2002) 98 Cal. App. 4™ 1388, 1418; Cal. State Bar Formal
Opinion No0.1997-148.

Based on the facts presented by the Attorney, we conclude that the Attorney’s financial
arrangement with the Company is prohibited by Rule 1-320(A). See State Bar Formal Opinion
No. 1999-154 (“To the extent that [a lawyer’s] company performs legal services or offers legal
advice, rule 1-320(A) prohibits [the lawyer] from sharing with a non-lawyer any fee received as
compensation for those services or advice.”).

The threshold question is whether the inquiry presents a situation in which there are
“legal fees” paid by the customers of the Company. We believe that there would be under the
arrangement presented. The Attorney would be providing legal services to the Company’s
customers. Because the legal services provided by the Attorney to those customers would be
part of the “package” of services rendered by the Company, the fees paid by those customers
would consist in part of legal fees. That the payments made by the Company’s customers would
be dictated by a percentage of the value of the estate, rather than broken down into non-legal
versus legal fees, is not determinative. Whatever the payment by the customer, if the customer
has received legal services through an attorney-client relationship with the Attorney, the
customer’s payment would be directed at least in part toward legal services. Whether the
Company promotes only the financial planning services it provides or also the legal services
provided by Attorney as justifications for the fee it collects from its customers, or as an
inducement to attract customers, the fees collected would necessarily represent both.

Having concluded that the payments to the Company by the customers includes legal
fees, it is clear under the facts presented that legal fees are being shared with non-attorneys. That

fact that the Attorney is not directly compensated by the Company’s customers does not change






this conclusion. There is improper fee splitting under Rule 1-320 where income derived in part
from the Attorney’s legal services for the Company’s customers — i.e., the Attorney’s legal fee —
is shared with the Company itself.’

Because the Company would derive income (and the Company’s non-lawyer principals
would thus be compensated) from a fund generated at least in part by the fees received from the
Company’s customers, at least some of whom will have received legal services from the
Attorney, we conclude that the Attorney would be violating Rule 1-320’s prohibition against
sharing legal fees with non-lawyers “directly or indirectly.” The words “or indirectly” are
significant. It is consistent with the Rule’s breadth that “a mere change in payment arrangements
cannot provide a subterfuge to avoid ethical rules that otherwise apply.” See State Bar Formal
Opinion No. 1997-148 (even if marketer establishes relationship with client by giving seminar on
living trusts, and collects fees directly from client for purpose of having attorney prepare such a
trust, if marketer thereafter shares fees with attorney for attorney’s work in preparing the trust,
this is impermissible sharing of legal fees); see also, Cain v. Burns, (1955) 131 Cal. App. 2d 439,
442 (attorney paid investigator for services rendered to clients, contingent upon legal recovery
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obtained on behalf of client; the fact that investigator was paid from attorney’s “‘general fund’

3 Compensation paid by an attorney to non-attorney employees, even if that compensation

is derived from legal fees, is generally not prohibited by Rule 1-320, so long as the amount of
compensation is set in advance and not subject to or contingent upon the legal fees collected by
the attorney. See Rule 1-320(A)(3); Los Angeles County Bar Assoc., Formal Opinion No. 457
(1990) (bonus paid to paralegal by attorney does not constitute sharing of legal fees because not
based on percentage of attorney’s fees or on fee the attorney was to receive on particular case,
and not expected by paralegal).

The facts of the inquiry are unlike those of Gafcon, supra. Gafcon involved the
representation of an insured party by the attorney employee of an insurance company. No legal
fee was paid by the insured, and the primary issue raised with respect to the insurance company’s
employment of counsel for the insured was whether the insurance company was engaged in the
unauthorized practice of law. In ruling that this arrangement did not constitute the practice of
law by the insurer, the court in Gafcon noted (1) an insurance company has a direct pecuniary
interest in the underlying third party action against its insured, and (2) having such an interest, it
is entitled to have counsel represent its own interests as well as those of the insured., as long as
their interests are aligned. Gafcon, Inc, v. Ponsor & Assocs., 98 Cal. App. 4™ at 1414. The
Court in Gafcon rejected the argument that counsel’s status as a salaried employee in this
circumstance inherently creates a temptation for counsel to violate or disregard ethical rules. /d.





instead of directly from the attorney’s fees upon which it was based” does not remove this from
the prohibition of splitting legal fees).

It could be argued that if the portion of the fees generated by the Company’s customers
that is attributable directly to the Attorney’s legal services does not exceed the Attorney’s salary,
the Attorney could not be deemed to “share” these legal fees. In other words, if all of the legal
fees generated by the Attorney’s legal services would cover only the Attorney’s salary, there
would be none to be shared with the Company (and thus none to be shared with the Company’s
non-lawyer principals). This question was considered by the ABA Standing Committee on
Ethics and Professional Responsibility, in relation to Model Rule of Professional Conduct 5.4,
which provides — in language materially similar to Rule 1-320 — that a “lawyer or law firm shall
not share legal fees with a non-lawyer.” The ABA’s Standing Committee determined that, in
providing legal services to others, “a corporation may not reap profits from the work of its in-
house attorneys.” ABA Formal Opinion No. 95-392 (emphasis added). If the facts presented in
this inquiry showed this to be the case — namely, if the legal fees generated by the Attorney’s
legal services were paid solely to the Attorney, and the Company did not profit from these legal
fees — then there would be no violation of Rule 1-320. Whether other Rules would be violated
by such an arrangement would still need to be considered, but those are not the facts presented in
this inquiry.

On the facts of this inquiry, the Company would not charge its customers separate fees
for legal services. Because of this, it cannot readily be determined what is being charged to the
customer for legal services. Therefore, the danger remains that the Company “is in a position to
view its legal department as a profit center.” Id. Rule 1-320 was intended to prohibit this and
the concomitant danger that the Company would exercise control over the matters handled and
services rendered by the Attorney for the Company’s customers.

This Committee has previously considered a similar issue and reached the same
conclusion. See Los Angeles County Bar Association Formal Opinion No. 431 (1984). In

Opinion 431, the Committee considered a company which provided business management





services for entertainment industry clients, and which proposed to enter into an agreement with a
law firm to provide services directly to the company’s clients. The company would be primarily
responsible for collecting the client’s payments for the legal fees and, in turn, compensating the
law firm for its fees and expenses. However, the company also proposed to charge to each client
a 20% fee override, as pure profit for the company, based upon the legal service hours provided
by the law firm to the client. This Committee determined that the 20% fee override is “a clear
case of fee splitting” under the rule which preceded Rule 1-320. /d.

In the situation presented in Opinion 431, the fee override determined to be improper as it
related to the law firm was “based solely on the number of service hours rendered by Law Firm
to the clients,” whereas in this inquiry, the fee collected from customers by the Company is not
based on the number of legal service hours provided by the Attorney. Nonetheless, the material
aspect of the prohibited fee-splitting arrangement in Opinion 431 was that the company received
compensation that was directly tied to legal services provided by the law firm. To an extent
which has not been quantified by the Attorney in this inquiry, the Company would receive
compensation from its customers that may be in part based on legal services provided by the
Attorney. It is irrelevant to our conclusion that the Company’s compensation is also derived, to

some similarly unquantified extent, from financial planning services provided by non-lawyers.’

6 The inquiry also raised the issue of whether the proposed arrangement violates Rule 1-

310. Rule 1-310 prohibits an attorney from forming a partnership with a non-lawyer.
Considering the application of both of these Rules in the context of “[a] lawyer providing non-
legal services through non-lawyer employees or business entities in which non-lawyers also have
an interest,” the State Bar has determined that “[t]ogether, these rules require that both the
structure of the business relationship and the division of income from non-legal services be
separate and distinct from the lawyer’s law practice.” State Bar Formal Opn No. 1995-141.





The Prohibition Of Legal Fee-Splitting Arrangements With Non-Lawyers Is Consistent
With Various Other California Legal And Ethical Requirements.

There are various ethical guidelines for members engaging in business relationships with
non-attorneys found in other California Rules that are consistent with the general fee-splitting
prohibition found in Rule 1-320. For example, Rule 1-600 expressly addresses the concern
arising from a non-governmental entity that furnishes or pays for legal services, prohibiting any
licensed attorney from belonging to any organization that interferes with his or her independent
professional judgment.” Also, it is impossible to tell, at least on the facts presented, what fee
would actually be charged to the Company’s customers specifically for the legal services
rendered to them by the Attorney. As raised in this Committee’s Formal Opinion 431, it is thus
difficult, if not impossible, to determine if the legal fee charged “disproportionately exceeds the
quality or amount of legal services rendered so as to shock the conscience of ordinarily prudent
attorneys practicing in the community,” in other words, if the fee is unconscionable under Rule
4-200. This is yet another danger with fee-splitting arrangements between lawyers and non-
lawyers, when there is no breakdown of the fees by services rendered.

An additional consideration is the application of Rule 3-310(F),® which requires

that an attorney not accept compensation from someone other than the client, unless there is no

7 Rule 1-600 states: “A member shall not participate in a nongovernmental program,

activity, or organization furnishing, recommending, or paying for legal services, which allows
any third person or organization to interfere with the member’s independence of professional
judgment, or with the client-lawyer relationship, or allows unlicensed persons to practice law, or
allows any third person or organization to receive directly or indirectly any part of the
consideration paid to the member except as permitted by these rules, or otherwise violates the
State Bar Act or these rules.”

8 Rule 3-310 (F) states:
(F) A member shall not accept compensation for representing a client from one
other than the client unless:
(1) There is no interference with the member's independence of
professional judgment or with the client-lawyer relationship; and
(2) Information relating to representation of the client is protected as
required by Business and Professions Code section 6068, subdivision
(e); and





interference with the attorney's independent judgment and certain other requirements are met.
The general purpose of this restriction is to ensure that no one other than the client has influence
or control that would in any way impair the attorney's loyalty to the client. In the situation at
issue, circumstances could arise that would place the welfare or interest of the Company, which
pays the Attorney's salary, at odds with the best interests of the client, to whom the Attorney
owes undivided loyalty.

An additional complication could occur if the Attorney receives confidential
information from the client that might have some impact on the Company. This could
potentially threaten the Attorney's obligation to “maintain and preserve the confidences and
secrets” of the client, pursuant to California Business and Professions Code section 6068(¢).”

In all, these issues also relate to the policy underlying the fee-splitting prohibition
found in Rule 1-320, and its application to the situation presented in this Inquiry."

CONCLUSION
Here, the financial arrangement proposed between the Attorney and the Company would

involve the sharing of legal fees, collected from the Company’s customers in part based on legal

(3) The member obtains the client's informed written consent, provided

that no disclosure or consent is required if:
(a) such nondisclosure is otherwise authorized by law; or
(b) the member is rendering legal services on behalf of any public
agency which provides legal services to other public agencies or
the public.

Section 6068(e) reads, in part:
It is the duty of an attorney to do all of the following:

(e) To maintain inviolate the confidence, and at every peril to himself or herself to
preserve the secrets, of his or her client.

10 Another rule which may be implicated in the described facts is Rule 1-400. Assuming

the Company solicits business in a way which includes legal services among its offerings to
clients, the Attorney would need to be sure that such solicitations comply with the rules relating
to advertising and solicitations.

10





services rendered to them by the Attorney, with the Company’s non-lawyers. This is prohibited

by Rule 1-320.

This Opinion is advisory only. The Committee acts on specific questions submitted ex

parte, and its opinion is based on the facts set forth in the inquiry submitted.

11
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8 6068. Duties of Attorney

It is the duty of an attorney to do all of the following:
(@) To support the Constitution and laws of the United States and of this state.
(b) To maintain the respect due to the courts of justice and judicial officers.

(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him or her legal or just, except the
defense of a person charged with a public offense.

(d) To employ, for the purpose of maintaining the causes confided to him or her those means only as are consistent with
truth, and never to seek to mislead the judge or any judicial officer by an artifice or false statement of fact or law.

(e) (1) To maintain inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her
client.

(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal confidential information relating
to the representation of a client to the extent that the attorney reasonably believes the disclosure is necessary to
prevent a criminal act that the attorney reasonably believes is likely to result in death of, or substantial bodily harm
to, an individual.

(F) To advance no fact prejudicial to the honor or reputation of a party or witness, unless required by the justice of the
cause with which he or she is charged.

(9) Not to encourage either the commencement or the continuance of an action or proceeding from any corrupt motive of
passion or interest.

(h) Never to reject, for any consideration personal to himself or herself, the cause of the defenseless or the oppressed.

(i) To cooperate and participate in any disciplinary investigation or other regulatory or disciplinary proceeding pending
against himself or herself. However, this subdivision shall not be construed to deprive an attorney of any privilege
guaranteed by the Fifth Amendment to the Constitution of the United States, or any other constitutional or statutory
privileges. This subdivision shall not be construed to require an attorney to cooperate with a request that requires him or
her to waive any constitutional or statutory privilege or to comply with a request for information or other matters within
an unreasonable period of time in light of the time constraints of the attorney's practice. Any exercise by an attorney of
any constitutional or statutory privilege shall not be used against the attorney in a regulatory or disciplinary proceeding
against him or her.

(J) Tocomply with the requirements of Section 6002.1.

(K) To comply with all conditions attached to any disciplinary probation, including a probation imposed with the
concurrence of the attorney.

() To keep all agreements made in lieu of disciplinary prosecution with the agency charged with attorney discipline.

(m) To respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant
developments in matters with regard to which the attorney has agreed to provide legal services.

(n) To provide copies to the client of certain documents under time limits and as prescribed in a rule of professional
conduct which the board shall adopt.

(0) To report to the agency charged with attorney discipline, in writing, within 30 days of the time the attorney has
knowledge of any of the following:

(1) The filing of three or more lawsuits in a 12-month period against the attorney for malpractice or other wrongful
conduct committed in a professional capacity.
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(2) The entry of judgment against the attorney in a civil action for fraud, misrepresentation, breach of fiduciary
duty, or gross negligence committed in a professional capacity.

(3) The imposition of judicial sanctions against the attorney, except for sanctions for failure to make discovery or
monetary sanctions of less than one thousand dollars ($1,000).

(4) The bringing of an indictment or information charging a felony against the attorney.

(5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no contest, of a felony, or a
misdemeanor committed in the course of the practice of law, or in a manner in which a client of the attorney was the
victim, or a necessary element of which, as determined by the statutory or common law definition of the
misdemeanor, involves improper conduct of an attorney, including dishonesty or other moral turpitude, or an attempt
or a conspiracy or solicitation of another to commit a felony or a misdemeanor of that type.

(6) The imposition of discipline against the attorney by a professional or occupational disciplinary agency or
licensing board, whether in California or elsewhere.

(7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, grossly incompetent
representation, or willful misrepresentation by an attorney.

(8) As used in this subdivision, "against the attorney" includes claims and proceedings against any firm of attorneys
for the practice of law in which the attorney was a partner at the time of the conduct complained of and any law
corporation in which the attorney was a shareholder at the time of the conduct complained of unless the matter has to
the attorney's knowledge already been reported by the law firm or corporation.

(9) The State Bar may develop a prescribed form for the making of reports required by this section, usage of which
it may require by rule or regulation.

(10) This subdivision is only intended to provide that the failure to report as required herein may serve as a basis of
discipline.

8 6151. Runners and Cappers—Definitions

As used in this article:

(@)

A runner or capper is any person, firm, association or corporation acting for consideration in any manner or in any

capacity as an agent for an attorney at law or law firm, whether the attorney or any member of the law firm is admitted in
California or any other jurisdiction, in the solicitation or procurement of business for the attorney at law or law firm as
provided in this article.

(b) An agent is one who represents another in dealings with one or more third persons.

8 6152. Prohibition of Solicitation

(a)

It is unlawful for:

(1) Any person, in an individual capacity or in a capacity as a public or private employee, or for any firm,
corporation, partnership or association to act as a runner or capper for any attorneys or to solicit any business for any
attorneys in and about the state prisons, county jails, city jails, city prisons, or other places of detention of persons,
city receiving hospitals, city and county receiving hospitals, county hospitals, superior courts, or in any public
institution or in any public place or upon any public street or highway or in and about private hospitals, sanitariums
or in and about any private institution or upon private property of any character whatsoever.

(2) Any person to solicit another person to commit or join in the commission of a violation of subdivision (a).
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(b) A general release from a liability claim obtained from any person during the period of the first physical confinement,
whether as an inpatient or outpatient, in a clinic or health facility, as defined in Sections 1203 and 1250 of the Health and
Safety Code, as a result of the injury alleged to have given rise to the claim and primarily for treatment of the injury, is
presumed fraudulent if the release is executed within 15 days after the commencement of confinement or prior to release
from confinement, whichever occurs first.

(c) Nothing in this section shall be construed to prevent the recommendation of professional employment where that
recommendation is not prohibited by the Rules of Professional Conduct of the State Bar of California.

Nothing in this section shall be construed to mean that a public defender or assigned counsel may not make known his or
her services as a criminal defense attorney to persons unable to afford legal counsel whether those persons are in custody
or otherwise.

8 6155. Lawyer Referral Service—Ownership, Operation; Formulation and Enforcement of Rules and
Requlations; Fees

(@) An individual, partnership, corporation, association, or any other entity shall not operate for the direct or indirect
purpose, in whole or in part, of referring potential clients to attorneys, and no attorney shall accept a referral of such
potential clients, unless all of the following requirements are met:

(1) The service is registered with the State Bar of California and (a) on July 1, 1988, is operated in conformity with
minimum standards for a lawyer referral service established by the State Bar, or (b) upon approval by the Supreme
Court of minimum standards for a lawyer referral service, is operated in conformity with those standards.

(2) The combined charges to the potential client by the referral service and the attorney to whom the potential client
is referred do not exceed the total cost that the client would normally pay if no referral service were involved.

(b) A referral service shall not be owned or operated, in whole or in part, directly or indirectly, by those lawyers to
whom, individually or collectively, more than 20 percent of referrals are made. For purposes of this subdivision, a referral
service that is owned or operated by a bar association, as defined in the minimum standards, shall be deemed to be owned
or operated by its governing committee so long as the governing committee is constituted and functions in the manner
prescribed by the minimum standards.

(c) Except as provided in subdivision (d), a lawyer referral service includes, but is not limited to, a service provided over
the Internet that operates for the direct or indirect of referring potential clients to California attorneys.

(d) None of the following is a lawyer referral service:
(1) A plan of legal insurance as defined in Section 119.6 of the Insurance Code.

(2) A group or prepaid legal plan, whether operated by a union, trust, mutual benefit or aid association, public or
private corporation, or other entity or person, that meets both of the following conditions:

(A) It recommends, furnishes, or pays for legal services to its members or beneficiaries.
(B) It provides telephone advice or personal consultation.
(3) A program having as its purpose the referral of clients to attorneys for representation on a pro bono basis.
(e) The following are in the public interest and do not constitute an unlawful restraint of trade or commerce:

(1) An agreement between a referral service and a participating attorney to eliminate or restrict the attorney's fee for
an initial office consultation for each potential client or to provide free or reduced fee services.

(2) Requirements by a referral service that attorneys meet reasonable participation requirements, including
experience, education, and training requirements.
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(3) Provisions of the minimum standards as approved by the Supreme Court.

(4) Requirements that the application and renewal fees for certification as a lawyer referral service be determined,
in whole or in part, by a consideration of any combination of the following factors: a referral service's gross annual
revenues, number of panels, number of panel members, amount of fees charged to panel members, or for-profit or
nonprofit status; provided that the application and renewal fees do not exceed ten thousand dollars ($10,000) or 1
percent of the gross annual revenues, whichever is less.

(5) Requirements that, to increase access to the justice system for all Californians, lawyer referral services establish
separate ongoing activities or arrangements that serve persons of limited means.

(F) A violation or threatened violation of this section may been joined by any person.

(g) With the approval of the Supreme Court, the State Bar shall formulate and enforce rules and regulations for carrying
out this section, including rules and regulations that do the following:

(1) Establish minimum standards for lawyer referral services. The minimum standards shall include provisions
ensuring that panel membership shall be open to all attorneys practicing in the geographical area served who are
qualified by virtue of suitable experience, and limiting attorney registration and membership fees to reasonable sums
that do not discourage widespread attorney membership.

(2) Require that an entity seeking to qualify as a lawyer referral service register with the State Bar and obtain from
the State Bar a certificate of compliance with the minimum standards for lawyer referral services.

(3) Require that the certificate may be obtained, maintained, suspended, or revoked pursuant to procedures set forth
in the rules and regulations.

(4) Require the lawyer referral service to pay an application and renewal fee for the certificate in such reasonable
amounts as may be determined by the State Bar. The State Bar shall adopt rules authorizing the waiver or reduction
of the fees upon a demonstration of financial necessity. The State Bar may require that the application and renewal
fees for certification as a lawyer referral service be determined, in whole or in part, by a consideration of any
combination of the following factors: a referral service's gross annual revenues, number of panels, number of panel
members, amount of fees charged to panel members, or for-profit or nonprofit status; provided that the application
and renewal fees do not exceed ten thousand dollars ($10,000) or 1 percent of the gross annual revenues, whichever
is less.

(5) Require that, to increase access to the justice system for all Californians, lawyer referral services establish
separate ongoing activities or arrangements that serve persons of limited means.

(6) Require each lawyer who is a member of a certified lawyer referral service to comply with all applicable
professional standards, rules, and regulations, and to possess a policy of errors and omissions insurance in an amount
not less than one hundred thousand dollars ($100,000) for each occurrence and three hundred thousand dollars
($300,000) aggregate, per year. By rule, the State Bar may provide for alternative proof of financial responsibility to
meet this requirement.

(h) Provide that cause for denial of certification or recertification or revocation of certification of a lawyer referral
service shall include, but not be limited to:

(1) Noncompliance with the statutes or minimum standards governing lawyer referral services as adopted and from
time to time amended.

(2) Sharing common or cross ownership, interests, or operations with any entity that engages in referrals to licensed
or unlicensed health care providers.

(3) Direct or indirect consideration regarding referrals between an owner, operator, or member of a lawyer referral
service and any licensed or unlicensed health care provider.





BUSINESS AND PROFESSIONS CODE SECTIONS

(4) Advertising on behalf of attorneys in violation of the Rules of Professional Conduct or the Business and
Professions Code.

(i) This section shall not be construed to prohibit attorneys from jointly advertising their services.

(1) Permissible joint advertising, among other things, identifies by name the advertising attorneys or law firms
whom the consumer of legal services may select and initiate contact with.

(2) Certifiable referral activity involves, among other things, some person or entity other than the consumer and
advertising attorney or law firms which, in person, electronically, or otherwise, refers the consumer to an attorney or
law firm not identified in the advertising.

(i) A lawyer referral service certified under this section and operating in full compliance with this section, and in full
compliance with the minimum standards and the rules and regulations of the State Bar governing lawyer referral services,
shall not be deemed to be in violation of Section 3215 of the Labor Code or Section 750 of the Insurance Code.

(k) The payment by an attorney or law firm member of a certified referral service of the normal fees of that service shall
not be deemed to be in violation of Section 3215 of the Labor Code or Section 750 of the Insurance Code, provided that
the attorney or law firm member is in full compliance with the minimum standards and the rules and regulations of the
State Bar governing lawyer referral services.

() Certifications of lawyer referral services issued by the State Bar shall not be transferable.

8 6450. Paralegals—Definition: Scope and Limitations of Lawful Activities: Qualifications: Certification

(@) "Paralegal" means a person who holds himself or herself out to be a paralegal, who is qualified by education,
training, or work experience, who either contracts with or is employed by an attorney, law firm, corporation,
governmental agency, or other entity, and who performs substantial legal work under the direction and supervision of an
active member of the State Bar of California, as defined in Section 6060, or an attorney practicing law in the federal
courts of this state, that has been specifically delegated by the attorney to him or her. Tasks performed by a paralegal
include, but are not limited to, case planning, development, and management; legal research; interviewing clients; fact
gathering and retrieving information; drafting and analyzing legal documents; collecting, compiling, and utilizing
technical information to make an independent decision and recommendation to the supervising attorney; and representing
clients before a state or federal administrative agency if that representation is permitted by statute, court rule, or
administrative rule or regulation.

(b) Notwithstanding subdivision (a), a paralegal shall not do the following:
(1) Provide legal advice.
(2) Represent a client in court.

(3) Select, explain, draft, or recommend the use of any legal document to or for any person other than the attorney
who directs and supervises the paralegal.

(4) Actas arunner or capper, as defined in Sections 6151 and 6152.
(5) Engage in conduct that constitutes the unlawful practice of law.
(6) Contract with, or be employed by, a natural person other than an attorney to perform paralegal services.

(7) In connection with providing paralegal services, induce a person to make an investment, purchase a financial
product or service, or enter a transaction from which income or profit, or both, purportedly may be derived.

(8) Establish the fees to charge a client for the services the paralegal performs, which shall be established by the
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attorney who supervises the paralegal's work. This paragraph does not apply to fees charged by a paralegal in a
contract to provide paralegal services to an attorney, law firm, corporation, governmental agency, or other entity as
provided in subdivision (a).

(c) A paralegal shall possess at least one of the following:
(1) A certificate of completion of a paralegal program approved by the American Bar Association.

(2) A certificate of completion of a paralegal program at, or a degree from, a postsecondary institution that requires
the successful completion of a minimum of 24 semester, or equivalent, units in law-related courses and that has been
accredited by a national or regional accrediting organization or approved by the Bureau for Private Postsecondary
and Vocational Education.

(3) A baccalaureate degree or an advanced degree in any subject, a minimum of one year of law-related experience
under the supervision of an attorney who has been an active member of the State Bar of California for at least the
preceding three years or who has practiced in the federal courts of this state for at least the preceding three years, and
a written declaration from this attorney stating that the person is qualified to perform paralegal tasks.

(4) A high school diploma or general equivalency diploma, a minimum of three years of law-related experience
under the supervision of an attorney who has been an active member of the State Bar of California for at least the
preceding three years or who has practiced in the federal courts of this state for at least the preceding three years, and
a written declaration from this attorney stating that the person is qualified to perform paralegal tasks. This experience
and training shall be completed no later than December 31, 2003.

(d) Every two years, commencing January 1, 2007, any person that is working as a paralegal shall be required to certify
completion of four hours of mandatory continuing legal education in legal ethics and four hours of mandatory continuing
legal education in either general law on in an area of specialized law. All continuing legal education courses shall meet the
requirements of Section 6070. Certification of these continuing education requirements shall be made with the paralegal's
supervising attorney. The paralegal shall be responsible for keeping a record of the paralegal’ s certifications.

(e) A paralegal does not include a nonlawyer who provides legal services directly to members of the public, or a legal
document assistant or unlawful detainer assistant as defined in Section 6400, unless the person is a person described in
subdivision (a).

(F) This section shall become operative on January 1, 2004.






CALIFORNIA CIVIL CODE § 2945 et seq.

(@) The Legislature finds and declares that homeowners whose residences are in foreclosure
are subject to fraud, deception, harassment, and unfair dealing by foreclosure consultants
from the time a Notice of Default is recorded pursuant to Section 2924 until the time surplus
funds from any foreclosure sale are distributed to the homeowner or his or her successor.
Foreclosure consultants represent that they can assist homeowners who have defaulted on
obligations secured by their residences. These foreclosure consultants, however, often
charge high fees, the payment of which is often secured by a deed of trust on the residence to
be saved, and perform no service or essentially a worthless service. Homeowners, relying on
the foreclosure consultants' promises of help, take no other action, are diverted from lawful
businesses which could render beneficial services, and often lose their homes, sometimes to
the foreclosure consultants who purchase homes at a fraction of their value before the sale.
Vulnerable homeowners are increasingly relying on the services of foreclosure consultants
who advise the homeowner that the foreclosure consultant can obtain the remaining funds
from the foreclosure sale if the homeowner executes an assignment of the surplus, a deed, or
a power of attorney in favor of the foreclosure consultant. This results in the homeowner
paying an exorbitant fee for a service when the homeowner could have obtained the
remaining funds from the trustee's sale from the trustee directly for minimal cost if the
homeowner had consulted legal counsel or had sufficient time to receive notices from the
trustee pursuant to Section 2924j regarding how and where to make a claim for excess
proceeds.

(b) The Legislature further finds and declares that foreclosure consultants have a significant
impact on the economy of this state and on the welfare of its citizens.

(c) The intent and purposes of this article are the following:

(d) To require that foreclosure consultant service agreements be expressed in writing; to
safeguard the public against deceit and financial hardship; to permit rescission of foreclosure
consultation contracts; to prohibit representations that tend to mislead; and to encourage fair
dealing in the rendition of foreclosure services.

(e) The provisions of this article shall be liberally construed to effectuate this intent and to
achieve these purposes.

California Civil Code Section 2945.1.
The following definitions apply to this chapter:

(a) "Foreclosure consultant” means any person who makes any solicitation, representation,
or offer to any owner to perform for compensation or who, for compensation, performs any
service which the person in any manner represents will in any manner do any of the
following:

(1) Stop or postpone the foreclosure sale.
(2) Obtain any forbearance from any beneficiary or mortgagee.

(3) Assist the owner to exercise the right of reinstatement provided in Section 2924c.





(b)

(4) Obtain any extension of the period within which the owner may reinstate his or her
obligation.

(5) Obtain any waiver of an acceleration clause contained in any promissory note or
contract secured by a deed of trust or mortgage on a residence in foreclosure or
contained in any such deed of trust or mortgage.

(6) Assist the owner to obtain a loan or advance of funds.

(7) Avoid or ameliorate the impairment of the owner's credit resulting from the
recording of a notice of default or the conduct of a foreclosure sale.

(8) Save the owner's residence from foreclosure.
A foreclosure consultant does not include any of the following:

(1) A person licensed to practice law in this state when the person renders service in the
course of his or her practice as an attorney-at-law.

(2) A person licensed under Division 3 (commencing with Section 12000) of the
Financial Code when the person is acting as a prorater as defined therein.

(3) A person licensed under Part 1 (commencing with Section 10000) of Division 4 of
the Business and Professions Code when the person makes a direct loan or when the
person (A) engages in acts whose performance requires licensure under that part, (B) is
entitled to compensation for the acts performed in connection with the sale of a
residence in foreclosure or with the arranging of a loan secured by a lien on a residence
in foreclosure, (C) does not claim, demand, charge, collect, or receive any compensation
until the acts have been performed or cannot be performed because of an owner's failure
to make the disclosures set forth in Section 10243 of the Business and Professions Code
or failure to accept an offer from a purchaser or lender ready, willing, and able to
purchase a residence in foreclosure or make a loan secured by a lien on a residence in
foreclosure on the terms prescribed in a listing or a loan agreement, and (D) does not
acquire any interest in a residence in foreclosure directly from an owner for whom the
person agreed to perform the acts other than as a trustee or beneficiary under a deed of
trust given to secure the payment of a loan or that compensation. For the purposes of this
paragraph, a "direct loan" means a loan of a real estate broker's own funds secured by a
deed of trust on the residence in foreclosure, which loan and deed of trust the broker in
good faith attempts to assign to a lender, for an amount at least sufficient to cure all of
the defaults on obligations which are then subject to a recorded notice of default,
provided that, if a foreclosure sale is conducted with respect to the deed of trust, the
person conducting the foreclosure sale has no interest in the residence in foreclosure or in
the outcome of the sale and is not owned, controlled, or managed by the lending broker; the
lending broker does not acquire any interest in the residence in foreclosure directly from the
owner other than as a beneficiary under the deed of trust; and the loan is not made for the
purpose or effect of avoiding or evading the provisions of this article.

(4) A person licensed under Chapter 1 (commencing with Section 5000) of Division 3
of the Business and Professions Code when the person is acting in any capacity for
which the person is licensed under those provisions.

(5) A person or his or her authorized agent acting under the express authority or written
approval of the Department of Housing and Urban Development or other department or





agency of the United States or this state to provide services.

(6) A person who holds or is owed an obligation secured by a lien on any residence in
foreclosure when the person performs services in connection with this obligation or lien.

(7) Any person licensed to make loans pursuant to Division 9 (commencing with
Section 22000), 10 (commencing with Section 24000), or 11 (commencing with Section
26000) of the Financial Code, subject to the authority of the Commissioner of
Corporations to terminate this exclusion, after notice and hearing, for any person
licensed pursuant to any of those divisions upon a finding that the licensee is found to
have engaged in practices described in subdivision(a) of Section 2945.

(8) Any person or entity doing business under any law of this state, or of the United
States relating to banks, trust companies, savings and loan associations, industrial loan
companies, pension trusts, credit unions, insurance companies, or any person or entity
authorized under the laws of this state to conduct a title or escrow business, or a
mortgagee which is a United States Department of Housing and Urban Development
approved mortgagee and any subsidiary or affiliate of the above, and any agent or
employee of the above while engaged in the business of these persons or entities.

(9) A person licensed as a residential mortgage lender or servicer pursuant to Division
20 (commencing with Section 50000) of the Financial Code, when acting under the
authority of that license.

(c) "Person" means any individual, partnership, corporation, limited liability company,
association or other group, however organized.

(d) "Service" means and includes, but is not limited to, any of the following:
(1) Debt, budget, or financial counseling of any type.

(2) Receiving money for the purpose of distributing it to creditors in payment or partial
payment of any obligation secured by a lien on a residence in foreclosure.

(3) Contacting creditors on behalf of an owner of a residence in foreclosure.

(4) Arranging or attempting to arrange for an extension of the period within which the
owner of a residence in foreclosure may cure his or her default and reinstate his or her
obligation pursuant to Section 2924c.

(5) Arranging or attempting to arrange for any delay or postponement of the time of
sale of the residence in foreclosure.

(6) Advising the filing of any document or assisting in any manner in the preparation of
any document for filing with any bankruptcy court.

(7) Giving any advice, explanation or instruction to an owner of a residence in
foreclosure which in any manner relates to the cure of a default in or the reinstatement of
an obligation secured by a lien on the residence in foreclosure, the full satisfaction of
that obligation, or the postponement or avoidance of a sale of a residence in foreclosure
pursuant to a power of sale contained in any deed of trust.

(e) "Residence in foreclosure” means a residence in foreclosure as defined in Section
1695.1.





() "Owner" means a property owner as defined in Section 1695.1.

(g) "Contract” means any agreement, or any term thereof, between a foreclosure consultant
and an owner for the rendition of any service as defined in subdivision(d).

California Civil Code Section 2945.2

(a) In addition to any other right under law to rescind a contract, an owner has the right to
cancel such a contract until midnight of the third "business day" as defined in subdivision (e)
of Section 1689.5 after the day on which the owner signs a contract which complies with
Section 2945.3.

(b) Cancellation occurs when the owner gives written notice of cancellation to the
foreclosure consultant at the address specified in the contract.

(c) Notice of cancellation, if given by mail, is effective when deposited in the mail properly
addressed with postage prepaid.

(d) Notice of cancellation given by the owner need not take the particular form as provided
with the contract and, however expressed, is effective if it indicates the intention of the
owner not to be bound by the contract.

California Civil Code Section 2945.3

(&) Every contract shall be in writing and shall fully disclose the exact nature of the
foreclosure consultant's services and the total amount and terms of compensation.

(b) The following notice, printed in at least 14-point boldface type and completed with the
name of the foreclosure consultant, shall be printed immediately above the statement
required by subdivision (d):

"NOTICE REQUIRED BY CALIFORNIA LAW

(Name) or anyone working for him or her CANNOT:

(1) Take any money from you or ask you for money until
(Name) has completely finished doing everything he or she

said he or she would do; and

(2) Ask you to sign or have you sign any lien, deed of trust, or deed. "

(c) The contract shall be written in the same language as principally used by the foreclosure
consultant to describe his or her services or to negotiate the contract. In addition, the
foreclosure consultant shall provide the owner, before the owner signs the contract, with a
copy of a completed contract written in any other language used in any communication
between the foreclosure consultant and the owner and in any language described in





subdivision (b) of Section 1632 and requested by the owner. If English is the language
principally used by the foreclosure consultant to describe the foreclosure consultant's services
or to negotiate the contract, the foreclosure consultant shall notify the owner orally and in
writing before the owner signs the contract that the owner has the right to ask for a completed
copy of the contract in a language described in subdivision (b) of Section 1632.

(d) The contract shall be dated and signed by the owner and shall contain in immediate
proximity to the space reserved for the owner's signature a conspicuous statement in a size equal
to at least 10-point boldface type, as follows: "You, the owner, may cancel this transaction at any
time prior to midnight of the fifth business day after the date of this transaction. See the attached
notice of cancellation form for an explanation of this right.”

(e) The contract shall contain on the first page, in a type size no smaller than that generally
used in the body of the document, each of the following:

(1) The name, mailing address, electronic mail address, and facsimile number of the
foreclosure consultant to which the notice of cancellation is to be mailed.

(2) The date the owner signed the contract.

() The contract shall be accompanied by a completed form in duplicate, captioned "notice
of cancellation,” which shall be attached to the contract, shall be easily detachable, and shall
contain in type of at least 10-point the following statement written in the same language as
used in the contract:

"NOTICE OF CANCELLATION

(Enter date of transaction)

You may cancel this transaction, without any penalty or obligation, within five business
days from the above date.

To cancel this transaction, mail or deliver a signed and dated copy of this cancellation
notice, or any other written notice, or send a telegram, to (Name of foreclosure
consultant)  at __ (Address of foreclosure consultant's place of business)

You may also cancel by sending a facsimile (fax) of a signed and dated copy of this
cancellation notice, or any other written notice, to the following number: __(Facsimile
telephone number of foreclosure consultant's place of business)

You may also cancel by sending an e-mail canceling this transaction to the following e-
mail address:  (E-mail address of foreclosure consultant's business).

I hereby cancel this transaction

(Date) (Owner's signature)

() The foreclosure consultant shall provide the owner with a copy of the contract and the
attached notice of cancellation.





(h) Until the foreclosure consultant has complied with this section, the owner may cancel
the contract.

California Civil Code Section 2945.4
It shall be a violation for a foreclosure consultant to:

(a) Claim, demand, charge, collect, or receive any compensation until after the foreclosure
consultant has fully performed each and every service the foreclosure consultant contracted
to perform or represented that he or she would perform.\

(b) Claim, demand, charge, collect, or receive any fee, interest, or any other compensation
for any reason which exceeds 10 percent per annum of the amount of any loan which the
foreclosure consultant may make to the owner.

(c) Take any wage assignment, any lien of any type on real or personal property, or other
security to secure the payment of compensation. That security shall be void and
unenforceable.

(d) Receive any consideration from any third party in connection with services rendered to
an owner unless that consideration is fully disclosed to the owner.

(e) Acquire any interest in a residence in foreclosure from an owner with whom the
foreclosure consultant has contracted. Any interest acquired in violation of this subdivision
shall be voidable, provided that nothing herein shall affect or defeat the title of a bona fide
purchaser or encumbrancer for value and without notice of a violation of this article.
Knowledge that the property was "residential real property in foreclosure,” does not
constitute notice of a violation of this article. This subdivision may not be deemed to
abrogate any duty of inquiry which exists as to rights or interests of persons in possession of
residential real property in foreclosure.

(F) Take any power of attorney from an owner for any purpose.

(9) Induce or attempt to induce any owner to enter into a contract which does not comply in
all respects with Sections 2945.2 and 2945.3.

(h) Enter into an agreement at any time to assist the owner in arranging, or arrange for the
owner, the release of surplus funds after the trustee's sale is conducted, whether the
agreement involves direct payment, assignment, deed, power of attorney, assignment of
claim from an owner to the foreclosure consultant or any person designated by the
foreclosure consultant, or any other compensation.

California Civil Code Section 2945.5

Any waiver by an owner of the provisions of this article shall be deemed void and
unenforceable as contrary to public policy. Any attempt by a foreclosure consultant to induce
an owner to waive his rights shall be deemed a violation of this article.
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OPINION ON REVIEW
STOVITZ, Judge.

Respondents Scapa and Brown request review of a decision of a State Bar Court hearing judge recommending that
they each be suspended from the practice of law for 30 months, that the suspension be stayed and that they be placed
on a 4-year probation on various conditions including 15 months actual suspension.

The hearing judge's recommendation is based on a 77-page decision after 23 days of trial. The judge found that be-
tween February and September 1988 respondents committed acts of moral turpitude and wilfully violated rules of
professional conduct by using others to engage in prohibited in-person solicitation, conspiring to violate the solicita-
tion rules, dividing legal fees with non-lawyers and attempting to charge unconscionable legal fees.

In urging us to overturn the hearing judge's decision, respondents press several procedural attacks, claim that the
findings do not support the decision and some are contrary to law and assert that the recommended suspension is
excessive discipline. At most, respondents contend that they are culpable of inadequate supervision of their
non-lawyer independent contractors. Opposing all of respondents' claims, the Office of the Chief Trial Counsel
(OCTC) has submitted a most thorough brief contending that even greater discipline would be warranted for res-
pondents.

Upon our independent review of this voluminous record, we have concluded that respondents' procedural claims are
without merit and the hearing judge's findings and conclusions are supported by clear and convincing evidence and
guiding decisional law. The record shows that respondents set up a branch law office in which they knew that their
independent contractors, acting on their own, and without any attorney supervision, would be responsible for ex-
plaining to accident victims respondents' sophisticated attorney-client retainer agreement and seek to have clients sign
those agreements. The evidence clearly shows that respondents paid these contractors in cash for viable cases brought
to respondents' office by unlawful, in-person solicitation. Moreover, the solicitations here were patently corrupt for
they involved bribes by respondents' independent contractors to police officers for the favorable channeling of police
accident reports to the contractors although there is no clear evidence that respondents were aware of this police
corruption. They were also unaware that their contractors were getting kickbacks for referral of clients to the same
medical clinic. The record also shows that when several of respondents’ clients who were solicited by their indepen-
dent contractors changed counsel, respondents threatened their new counsel with assertions of liens and threatened
relevant insurers with punitive damage actions if liens were not honored in circumstances where the record shows that
the agreements were known by respondents to be unenforceable and, in any event, provided for an unconscionable
minimum fee if respondents were discharged in light of the fact that respondents' office staff did only the most per-
functory work for the clients in opening a file and in sending initial form letters.

Guided by decisions in comparable cases, we conclude that an ever greater actual suspension than recommended by
the hearing judge is appropriate in view of not only the solicitation of prospective clients but respondents' over-
reaching particularly by their assertion of unethical fee practices. Accordingly, we shall recommend an 18-month
actual suspension on the same conditions as the hearing judge.

I. FACTS, FINDINGS AND CONCLUSIONS.
A. Introduction.

Although respondents dispute that they are culpable of illegal solicitation and other serious charged misconduct, the





essential facts which occurred are not disputed including that several agents of respondents solicited professional
employment for respondents from numerous prospective clients in the period from February to September 1988.

Following is a summary of the evidence. Respondent Scapa was admitted to practice law in California in 1977 and
respondent Brown was admitted in 1982. Their practice was largely plaintiff personal injury and was in Southern
California. To get a larger client base, in late 1987 respondents opened a Northern California office in San Bruno.
They staffed it with secretaries and paralegals. Except for one of the respondents visiting the San Bruno office about
one day a week, there were no attorneys in that office working for respondents. Respondents decided to engage the
services of several people to “sign up” clients. These independent contractors also worked for other attorneys. Al-
though respondents might have engaged as many as four or five independent contractors to “sign up” clients, most
clients in the proceeding we review were solicited by two of these contractors: Robert Buchanan and Joseph Gumban.

Buchanan had been a salesperson and was the principal in a sign and ladder business. Gumban was a retired police
officer whose wife was a nurse. Respondents thought that Gumban and Buchanan would each be able to refer a
number of clients to the San Bruno office and sign up clients referred. Respondents took the position in this proceeding
that they were not only unaware that Gumban and Buchanan were soliciting prospective clients but counseled
Gumban and Buchanan not to do so. OCTC presented clear evidence that Gumban and Buchanan solicited over 30
prospective clients for respondents' San Bruno practice between about February and September 1988. Twelve clients
testified below as to their solicitation by respondents' agents. Respondents do not dispute that these clients were so-
licited but dispute that they are culpable of professional misconduct in connection therewith. We deem it unnecessary
to repeat the details of each client's solicitation experience recounted in the hearing judge's lengthy decision. Rather,
we shall focus on the facts in the record and findings common to several or all of the solicitations.

B. lllegal source of solicitation targets.

The solicitation activities of Gumban and Buchanan followed a pattern as did their obtaining prospective clients'
signatures on respondents' retainer agreements. Gumban and Buchanan made an illegal arrangement with two em-
ployees of the San Francisco Police Department record bureau to pay for police accident reports prescreened for
personal injury case value. Gumban and Buchanan would generally pay a flat sum, such as $500 to $1,000, for a
week's worth of reports. With the personal information from the reports they would then call the victims to recom-
mend respondents' services. If the victims were interested in retaining respondents, Gumban or Buchanan would meet
the victim at the victim's home or a nearby restaurant and present the client with respondents' retainer agreement for
signature. There is no clear evidence to show that respondents knew of the illegal police report arrangement.

Gumban and Buchanan did not work for respondents at all the same times in 1988. Gumban started working
for respondents in early 1988, and trained Buchanan and Buchanan worked for respondents during the spring
and summer of 1988.

*3 No clients were solicited at an accident scene or hospital and most were called several days or a week or more after
their accidents. However, one prospective client, Michelle Behrman Fiorsi, was called by another independent con-
tractor of respondent at her home minutes after returning from treatment at a hospital emergency room while still
groggy from pain medication.

C. Delegation by respondents to non-lawyers of signing of complex attorney-client retainer contract.

The evidence below was clear and convincing that respondents knew that their non-attorney independent contractors
were explaining respondents' fee agreements to prospective clients and getting their signatures on those agreements
without any member of the State Bar being involved. The record shows that the agreements and accompanying papers
were not routine nor internally consistent. Respondents’ fee agreement was a legal-sized page of 11 paragraphs. Al-
though acknowledging that the client understood that contingent fees were negotiable by law, it provided for attorney
fees of 33 and one-third percent of all amounts recovered if the case was settled before filing of suit or claim and 40
percent of all sums recovered if the case was settled after suit or claim and start of discovery. Respondents' agreement
also provided for their entitlement to the full contingent fee on all parts of the client's recovery, including medical pay
and uninsured motorist coverage, even if the client discharged respondents against their wishes (except for their





misconduct or incapacity) in violation of the agreement. If the full contingent fee did not apply in case of wrongful
discharge, the agreement provided for a minimum of three hours of respondents' time as compensation. Most of the
agreements introduced in evidence had the hourly rate of $200 filled in. Thus in the latter cases, the clients had
committed themselves to at least $600 of fees if they discharged respondents against respondents' wishes. There was
never any dispute below that respondents knew at all times that if they were discharged by their client for any reason,
they would be limited to an attorney fee recovery based on the reasonable value of their services up to the time of
discharge under Fracasse v. Brent (1972) 6 Cal.3d 784, 792. Moreover, since 1939, the State Bar Act has rendered
void any fee contract procured by runners or cappers such as Gumban and Buchanan. (Bus. and Prof.Code, § 6154.)

OCTC produced the testimony of Arne Werchick, Esq., a past president of the California Trial Lawyers Association
and an expert in plaintiff personal injury cases. Werchick was critical about several aspects of respondents' retainer
agreement, including the provision which gave them a share of all parts of the client's recovery including that based on
medical pay insurance coverage when most attorneys would incur no time or expense to acquire that item of recovery
for the client. Werchick was also critical of the minimum figure of a $600 fee owed on discharge of respondents. He
termed such a minimum fee “unconscionable” and testified that the $200 per hour figure on which it was based was an
excessive charge for respondents’ practice. Respondents offered no contrary expert evidence.

Also presented to the clients for signature by respondents' agents was the usual authorization form for seeking
medical report data and one additional document which, according to Werchick, was most unusual. It was a declara-
tion under penalty of perjury in which the prospective client stated that his or her decision to retain respondents was
not the result of any promises, offer or solicitation. Werchick saw no legitimate use in a personal injury practice for
asking a client to sign such a statement. He testified that he could not see any purpose other than to “paper” a file when
the lawyer might have a suspicion that the client was in fact solicited.

D. Respondents' cash payments to non-lawyers for signing up clients.

The evidence is undisputed that respondents paid Gumban and Buchanan almost entirely in cash for their work. Bu-
chanan testified that respondents' cash payments for cases brought to the law office ranged from zero to $1,000 de-
pending on the settlement or recovery value of the case. Similarly, Buchanan testified that if he did some work on a
case but the prospective client was without insurance or respondents rejected it for some other reason, he was not paid.
Buchanan had little recollection of the number of cases he brought to respondents but OCTC produced a record book
Buchanan maintained which showed that respondents paid Buchanan in about 75 cases and these payments were often
in two stages per case, shortly after Buchanan brought the case to respondents and at a later time. Respondent Brown
testified that Gumban and Buchanan performed a number of investigative tasks on their cases but conceded that they
were not licensed private investigators. In any event, respondents kept no records of the cash payments to Gumban
and Buchanan.

Respondents personally reviewed the cases in which their agents signed up clients and testified that they reserved the
right to accept or decline representation. Respondents frequently spoke with the clients personally once they decided
to accept the case.

E. Referrals by Gumban and Buchanan of clients to the same medical clinic which gave kickbacks to them.

The evidence shows that if a client did not have a treating doctor, Gumban and Buchanan would recommend a specific
medical clinic which would “kick back” $250 to Gumban or Buchanan. Although there is no evidence to show that
respondents were aware of Gumban and Buchanan receiving kickbacks, respondents’ office files reflected the great
number of clients evaluated and treated by the same medical provider. This was another practice highly criticized by
the Office of Trials' expert witness, Werchick. He testified that an insurer would likely become suspicious of referrals
of many different clients to the same medical provider and that that practice would not be in the best client interest.

The testimony of Alex Lavita is pertinent here. Lavita was in an auto accident in San Francisco on March 11, 1988. He
was “a little bit shaken up” but was not sure at the time if he was injured. About two or three days later, he was soli-
cited for respondents by Buchanan, whom he had never met before. Buchanan referred Lavita to the favored medical
clinic for treatment. Shortly thereafter, he met with respondent Scapa who suggested that Lavita's recovery might





depend on the number of weeks he treated at the clinic. After about 11 clinic visits over 2 weeks, involving a series of
physiotherapy treatments, Lavita stopped going to the referred clinic. Scapa called Lavita a few days later and asked
him why he stopped treatment. He told Scapa that he was not injured. Scapa told Lavita that he might be injured and
that if he did not take a certain number of clinic treatments, Lavita would not have as big of a case and respondents
would not be able to represent him. Scapa's talk with Lavita did not change his mind about further treatment. Res-
pondents then terminated their representation of Lavita and Lavita dealt directly with the insurer of the person whose
vehicle struck his, telling the insurer that he had not been injured and had only lost one day of employment.

F. When some clients sought new counsel, respondents asserted liens on their future recoveries, including against
their own insurers, although respondents performed only perfunctory work in those cases.

Several clients testified below that they were induced to sign respondents' retainer agreements by Gumban or Bu-
chanan telling them that they could cancel their contract with respondents at any time or on short notice. Some found
that when they discharged respondents and hired new counsel, respondents asserted attorney-fee liens on their future
recoveries including against their own insurers. Some of these liens were for far more than the value of services
performed.

In June 1988 Robert J. Seronio, who had been solicited as a client of respondents by an independent contractor other
than Gumban or Buchanan, decided to hire a new attorney. Seronio's main concern was property damage to his vehicle.
After Seronio discharged respondents, respondent Brown sent Seronio's, new attorney and the opposing party's insurer
letters insisting that they preserve respondents' equitable liens for attorney fees and advanced costs. Brown insisted
that respondents’ firm be named on all settlement drafts. To the insurer, Brown threatened legal action if his firm was
not named on every settlement draft. In that instance, wrote Brown, he would deem it appropriate to seek punitive
damages.

Seronio's new attorney wrote back to Brown, requesting Seronio's file and an itemization of time spent and costs
advanced. Brown did not provide this information. Seronio's hew counsel concluded that the only work respondents
had performed was the opening of a file and certain initial “form” correspondence signed by respondents' secretary.
Seronio settled his own property damage claim with the other driver's insurer and Seronio's new attorney recovered a
small settlement for either medical pay or personal injuries.

In April 1988 Fiorsi, who had been solicited for respondents as soon as she returned home from emergency medical
treatment, decided to change lawyers and hire an attorney who had been recommended by a friend. A few days later,
she contacted respondents’ office to report that she had chosen another lawyer to represent her. In June 1988 Fiorsi's
new attorney wrote respondents of this change. Respondent Brown sent Fiorsi's new attorney and Fiorsi's and the
opposing party's insurer letters insisting that they preserve the equitable liens for attorney fees and advanced costs and
threatened both insurers with a punitive damage legal action if respondents' firm was not named on every settlement
draft. Fiorsi's new attorney attempted unsuccessfully for several months to obtain from respondents the amount of
their claimed lien for attorney fees and supporting documentation. Meanwhile, because of respondents' lien, Fiorsi
could not get her damaged car repaired.

In October 1988 respondents' staff sent Fiorsi's new attorney the requested information. It listed services respondents
performed valued at $1,425.02. The first $900 of billed services were claimed for the first five days of respondents'
representation in April 1988 for an initial interview, file review, creation of three standard letters to insurers, prepa-
ration of an “SR-1" form and four phone calls. The remaining $525.02 of billed services were incurred after Fiorsi's
new attorney had told respondent of the change of counsel. These charges were attributed to review of the file, the
preparation of the letters insisting that respondents’ lien be honored and the preparation of other correspondence
regarding the substitution of counsel. Fiorsi's new attorney objected to the excessive fee claimed by respondents and
testified at the State Bar Court hearing that, to his knowledge, the dispute over respondents' lien had still not been
resolved. Fiorsi testified that after a number of phone calls to respondents' office and insurers, she was able to get her
car fixed.

In February 1988 Kenneth Tashiro was in an auto accident. Gumban and Buchanan together solicited him for res-
pondents' practice and they recommended he see a particular chiropractor. Tashiro signed respondents’ retainer





agreement but declined to visit the recommended chiropractor and declined to make an appointment to visit with either
respondent. Instead, about one or two weeks after he signed respondents' retainer agreement, Tashiro hired a lawyer of
his choice, Illson New. New wrote to respondent Scapa on March 21 to advise that he (New) was now representing
Tashiro and that Tashiro was uncertain whether respondents were his lawyers. In mid-May 1988 respondent Brown
sent similar letters to New and the insurer as he had sent in the Seronio and Fiorsi cases asserting a lien. In June 1988,
after Brown discussed the matter further with respondent Scapa, respondents chose not to pursue a lien in Tashiro's
case.

Donald and Barbara Tate were injured in an auto accident in March 1988. They originally retained respondents to
represent them but in May 1988, selected another attorney. In June 1988 respondent Brown wrote the Tates' new
counsel that he would cooperate in turning over the file. However, in August 1988, Brown wrote both to the Tate's new
counsel and an insurer the same type of letters he had written to counsel and insurers in the three cases discussed ante
asserting his lien. The outcome of this asserted lien is unclear.

G. In 1988 respondents learned from clients or successor attorneys that non-attorneys were soliciting business for
respondents.

The record shows that from three different sources during 1988, respondents received information that their clients
had been solicited by their non-attorney independent contractors. In one case, involving client Tashiro, his later
counsel, New, had two conversations with respondents' staff in March 1988 about the solicitation of Tashiro. The first
conversation was with respondents' secretary Arlene Gamit. Gamit checked into New's information and called him
back later to explain that his concern could not be valid since office records showed that Tashiro initiated contact with
respondents’ office. Not satisfied with that answer in view of Tashiro's specific information as to how he was ap-
proached by Gumban and Buchanan, New spoke directly with respondent Scapa to repeat his concern over the soli-
citation of his client. New testified that Scapa seemed quite interested in how aggressive Gumban and Buchanan had
been with Tashiro. New's testimony supports the hearing judge's finding that Scapa seemed more concerned with
mollifying New. According to Scapa, he questioned Gumban and Buchanan about New's claim. When they insisted
that Tashiro was a “legitimate referral”, he took no further action.

On April 20, 1988, a few days after Fiorsi was solicited to sign respondents' retainer agreement, she wrote to res-
pondents: “I would like you to know that | got my own attorney. Thank you for your consideration anyway.” Rather
than taking this as evidence that Fiorsi had not voluntarily chosen respondents to represent her initially, respondent
Brown took it as a sign of a client unappreciative of the efforts of his office. In September 1988, while attempting to
resolve respondents' lien claim, Fiorsi's successor attorney wrote to respondent Brown detailing the information Fiorsi
gave him about how an investigator had solicited her case for respondents in April.

Janice Sandles was involved in an auto accident in April 1988. About seven or ten days later, Buchanan solicited her
by phone for respondents. She signed respondents' retainer agreement. In a meeting with respondent Brown about a
month later, Sandles told him how Buchanan had approached her to hire respondents. She testified that Brown de-
scribed Buchanan as his “agent” and told Sandles that she and Buchanan would be working very closely together.

Respondent Brown testified that in about June 1988, he had an inkling that Gumban and Buchanan might have soli-
cited cases for respondents. However, after Scapa voluntarily looked into the matter and questioned Gumban and
Buchanan, Brown was no longer concerned. Brown testified also that no client had ever told him of being solicited by
Gumban and Buchanan.

H. Events leading to the end of the solicitation acts.

Several prospective clients were upset that when they were solicited by respondents' agents, those agents had copies of
the relevant police accident reports even before the subjects could get them themselves from the police records bureau.
One person's complaint to police department management led to an internal affairs investigation of the police officers
who were selling reports to Gumban and Buchanan. The senior police officer involved was convicted of a crime and,
in about September 1988, this source of accident victims stopped.





At the same time, the State Bar had begun an investigation based on several complaints it had received about some of
respondents’ practices discussed ante.

Respondent Brown testified that he terminated the relationship with Buchanan in summer 1988 when Buchanan was
unable to explain satisfactorily to Brown how a police report which appeared to be an “original” and not a copy found
its way into respondents' files.

I. Hearing judge's findings and conclusions.

The hearing judge made findings as to the conduct outlined above and concluded that respondents were culpable of
professional misconduct of several different types. As to count 1 which charged respondents with accepting repre-
sentation of clients who had been solicited in an intrusive manner, the judge concluded there was no question that
clients were solicited for respondents' law practice between February and September 1988. Based on the judge's
findings as to the nature and weight of testimony of a number of witnesses, including respondents, the judge's as-
sessment of witness credibility and consideration of documentary evidence, he concluded that respondents knew that
Gumban and Buchanan were soliciting employment for respondent from prospective clients. Consequently, the
hearing judge concluded that respondents wilfully violated rule 2-101 of the Rules of Professional Conduct, wilfully
violated rule 3-102(B) by compensating lay persons for recommending respondents’ employment to prospective
clients and engaged in moral turpitude or corruption proscribed by section 6106 of the Business and Professions Code.

Finding that respondents shared legal fees with Gumban and Buchanan by paying them on a per-case basis with no

fixed rate for certain services, the hearing judge concluded that respondents violated rule 3-102(A). He also concluded
that since the division of fees was part of an illegal scheme, respondents violated section 6106. Recognizing that he
had already so concluded as to the solicitation aspect of the case, he treated this violation of section 6106 as duplica-
tive for purposes of assessing discipline. The hearing judge found no culpability on a count that respondents were
grossly negligent in supervising their lay employees within the meaning of section 6106 and rules 6-101(A) and
6-101(B). He did so on the ground that these charges were made as an alternative to the charges of involvement in
unlawful solicitation. The hearing judge noted that, had he not found respondents culpable of improper solicitation
activities, he would have found them culpable of gross carelessness in supervision of office staff.

The hearing judge concluded that respondents violated section 6106 by conspiring to violate rules 2-101 and 3-102(B)
and that this was a more serious act than the moral turpitude found incident to the solicitation charge. Finally, the
hearing judge found that since respondents sought in their fee contracts to bind clients to fixed minimum fees if they
changed counsel without respondents’ consent and thereafter, when the clients did change counsel, threatened punitive
damage actions to assert lien claims for fees they were unlikely to be entitled to receive, they sought to charge an
unconscionable fee as proscribed by rule 2-107 and its successor, rule 4-200.

In weighing the degree of discipline, the hearing judge gave some mitigating weight to respondents' lack of prior
discipline in 10 and 5 years of practice, respectively, prior to the acts of misconduct. Also considered mitigating was
impressive character testimony from other clients who were completely satisfied with respondents' services and very
favorable testimony from other attorneys, business people, doctors and a retired superior court judge. The hearing
judge discussed this evidence in detail including its being tempered by several factors: one witness not being aware of
the findings against respondents and testifying that those findings did not show honorable conduct; another testifying
that the use of cash to pay investigators was “sloppy”; and two others testifying, respectively, that solicitation was a
“victimless crime” or one which did not impugn honesty or trust. Additionally, the hearing judge noted the testimony
of two rebuttal witness presented by the deputy trial counsel, each a newly-admitted lawyer, who testified as to the
poor reputation of respondents and the unsatisfactory practices in which one witness believed respondents' office
engaged.

The hearing judge found that one of the rebuttal witnesses had had limited sources of information on which to base her
opinion. The hearing judge also gave some mitigating weight to respondents’ testimony as to steps that had been taken
in their relocated Northern California office to prevent client solicitation and to serve clients better. These steps in-
clude revision of the attorney-client retainer agreement, discontinuance of the form asking clients to declare that they
have not been solicited, ceasing of cash payments to investigators, and tightened control over investigators and intake





of cases to ensure that an attorney spoke directly with the client before respondents accepted the case. The hearing
judge tempered the mitigation he accorded this evidence of changed practices because of respondents' lack of recog-
nition at trial that they had committed misconduct of more than a minimal nature.

The hearing judge considered as an aggravating factor respondents' multiple acts of misconduct in paying persons to
solicit numerous cases over an eight-month period. While giving respondents the benefit of the doubt as to whether or
not they were aware of police bribery and medical clinic kickbacks, the hearing judge concluded that respondents'
misconduct resulted in harm to the administration of justice, invasion of privacy of accident victims, overreaching of
clients and encouragement of unnecessary litigation.

After comparing this record with those in other solicitation cases considered by the Supreme Court or this court, the
hearing judge recommended that each respondent be suspended for 30 months, stayed, on conditions of a 4-year
probation and 15 months of actual suspension.

I11. DISCUSSION.
A. Procedural contentions.

Before discussing the merits of the charges and issues bearing on discipline, we review respondents' several proce-
dural contentions.

1. Adequacy of the notice to show cause.

Respondents have attacked broadly the notice to show cause (“notice™), claiming it lacks adequate specificity. Our
review of the record shows that even though the original notice lacked the identity of specific clients allegedly soli-
cited, respondents were given such information by OCTC well before trial and well before most pre-trial discovery
was completed. Respondents have made no case for any relief based on their claim.

The notice was filed in November 1989. The charges of count 1 of the notice named Gumban and Buchanan, identified
their relationship to respondents and fixed the period of charged misconduct as between about February through
September 1988. The notice charged that Gumban and Buchanan bought police reports and telephoned “numerous
persons” whose names appeared on the reports. It alleged that respondents accepted clients solicited by Gumban and
Buchanan and that respondents paid money to these two and knew they and others were soliciting clients for them.
Specific additional counts incorporated by reference the charges in count 1 and alleged additional specific statutory or
rule violations.

In respondents' December 1989 answer to the notice, they claimed insufficient notice of the charges. At a February
1990 State Bar Court status conference, trial was set for May 29, 1990, but it was later continued to October 1, 1990,
except for the taking of Gumban's testimony in May 1990. In March 1990, when the State Bar sought certain discovery
as to agents other than Gumban and Buchanan, the hearing judge prohibited it unless OCTC first filed a statement of
probable cause to believe that these other persons were respondents' employees or were involved in soliciting clients
for respondents. Also in March 1990, the hearing judge prohibited the State Bar from using any information obtained
from respondents as to their clients to prove the charges of failure to adequately supervise without identifying those
clients by name. The judge prohibited use of information gleaned from respondents to prove the charge of attempting
to collect an unconscionable fee without OCTC first filing a statement of probable cause that respondents had com-
mitted the alleged violation against named clients.

On March 23, 1990, nearly two months before the initial trial date, the deputy trial counsel filed statements of probable
cause identifying clients Seronio, Tashiro, Tate and Fiorsi. Since the purpose of the notice to show cause itself is to
serve as a determination that probable cause exists to warrant formal charges (Trans.Rules Proc. of State Bar, rule 510),
the March 1990 statements of probable cause served as the equivalent of amendments to the notice. Moreover, on
April 9, 1990, OCTC filed its pretrial statement listing witnesses it planned to call, separately classified as to twen-
ty-one named clients alleged to have been illegally solicited by respondents, five named attorneys representing res-
pondents' former clients in matters in which respondents demanded fees without legal basis, nine named agents or





employees of respondents and other named witnesses.

The record shows that between May and July 1990 the parties engaged in extensive discovery including propounding
interrogatories, taking depositions, and seeking production of documents. On the first day of trial, October 1, 1990,
respondents made an oral motion to dismiss because of the alleged vagueness of the notice. The hearing judge found it
unpersuasive, noting especially that counsel were aware that any such issue was to be raised earlier. Respondents'
reiteration of the same argument on review is similarly unpersuasive.

Respondents rely on our decision in In the Matter of Glasser (Review Dept.1990) 1 Cal.State Bar Ct.Rptr. 163.
However, that case does not support their claim for relief. In Glasser, the notice to show cause failed to afford the
accused attorney notice as to which of potentially hundreds of financial transactions over a seven-year period, in-
volving twelve different trusts, were at issue. When Glasser sought a more definite notice than the less-than-two-page
pleading, OCTC declined to amend and the hearing judge granted Glasser's timely motion to dismiss before trial,
without prejudice. In the case now before us, we have a very different situation. The original notice fixed the
eight-month time period involved and identified Gumban and Buchanan as agents involved with respondents in un-
ethical activity. OCTC provided statements of probable cause to identify additional agents and several clients. About
six months before trial respondents knew the identity of all the persons OCTC would produce to support the charges.
Respondents had an abundant opportunity to conduct discovery with that knowledge, they had a timely opportunity to
challenge the notice if they thought it was improperly vague and they have shown no prejudice as a result of the
procedures followed.

2. Alleged misconduct by OCTC.

On review, respondents urge five different grounds of misconduct by OCTC or its agents. We have reviewed them and
find them to be without merit. First, respondents claim that OCTC failed to notify respondents promptly of the soli-
citation of State Bar attorney Cohen and therefore failed to take steps to prevent later solicitations. Their contention,
unaccompanied by any citation of legal authority, is frivolous. In this proceeding we do not deal with civil responsi-
bility where a party might be under a duty to mitigate harm or damages. Rather, this is an attorney disciplinary matter
and the State Bar was entitled to investigate whatever information it acquired about alleged professional misconduct
without notifying respondents contemporaneously. All that was required was that prior to issuance of the notice,
respondents be given an opportunity to explain or deny the matters under investigation. (Trans.Rules Proc. of State
Bar, rule 509(b).) Respondents have not shown that OCTC failed to comply with this rule.

Respondents' complaint in their brief that the State Bar failed to “deactivate” Gumban and Buchanan promptly after
learning in 1988 that they were engaged in improper solicitation efforts completely misunderstands that respondents
had a personal duty to obey the State Bar Act and Rules of Professional Conduct and to reasonably supervise their
agents and employees to that end. As the record shows, when respondents learned from their clients or their new
counsel that respondents' agents had originally solicited them, respondents chose to believe Gumban and Buchanan
rather than the clients or attorneys who told them of the capping activities.

A more serious charge urged by respondents, but one unaccompanied by any citation of authority, is that OCTC
attorney Cohen improperly searched respondents' law office when invited there upon being solicited to become res-
pondents' client. We see no evidence in the record to support this charge. All that this record shows Cohen did to
gather information was to read the names of persons on police reports which Buchanan or another of respondents'
agents had already spread on the table in front of Cohen. Cohen opened no cabinets, drawers, files or folders nor did he
touch any other paper not given him by Buchanan. If the challenged conduct had been committed by a police agency,
in collecting evidence in a criminal case, it would not have been an improper search. (See 4 Witkin & Epstein,
Cal.Criminal Law (2d ed. 1989) Exclusion of Illegally Obtained Evidence, § 2379, pp. 2809-2812.)

Respondents also contend that OCTC failed to comply with proper procedures for the grants of immunity from
criminal prosecution extended to Gumban and Buchanan. Since 1987, the State Bar Act has specifically authorized
OCTC to apply to a superior court to grant immunity from criminal prosecution to a witness in an attorney disciplinary
proceeding. (8 6094(b).) These procedures were properly invoked here and respondents had the opportunity to litigate
before trial the propriety of the specific procedures used or representations made. While they made similar objections





at trial, they have not shown any legal cause for relief and very significantly have shown no prejudice to themselves on
account of the immunity procedures followed by OCTC as to witnesses Gumban and Buchanan. Accordingly, res-
pondents' claim must fail. (See, e.g., Calvert v. State Bar (1991) 54 Cal.3d 765, 778; Goldstein v. State Bar (1989) 47
Cal.3d 937, 949-950 [need for showing of prejudice or denial of a fair hearing before relief will be granted on claim of
procedural error.] )

Respondents next claim error because OCTC investigators interviewed respondents' current clients who had not made
complaints against them. Respondents suggest that such conduct was contrary to policy adopted by the Board of
Governors of the State Bar. Both parties have cited the appropriate authority but OCTC demonstrated to the hearing
judge in a timely manner that the Board of Governors policy was properly complied with.

Finally, respondents have inflated a speculative claim that OCTC improperly spread information about the charges
into a Fourth Amendment violation. Respondents' claim lacks any support in the record or even in their own brief to
show that any impropriety occurred.

3. Objections to admissibility of evidence.

Respondents claim that the hearing judge erred in admitting certain evidence. They claim first that two notebooks kept
by Buchanan reflecting payments to him by respondents for clients he signed up were not admissible. The hearing
judge admitted Buchanan's statements in these two notebooks under the “past recollection recorded” exception to the
hearsay rule. (Evid.Code, § 1237.) While acknowledging the foregoing statutory exception to the hearsay rule, res-
pondents fail to show that the elements required for the exception were not met. Instead, by broad brush strokes of
doubt, respondents seek to raise enough questions about the hearing judge's ruling to have us reverse it. We see no
basis for doing so.

The rules governing this proceeding apply generally the formal rules of evidence as in civil cases, with the important
proviso that no error in admitting or excluding evidence shall invalidate a finding or decision unless the error deprived
the party of a fair hearing. (Trans.Rules Proc. of State Bar, rule 556.) Accordingly, under the general rule, hearsay
evidence was not admissible in this proceeding unless respondents agreed to its admission (see In re Ford (1988) 44
Cal.3d 810, 818) or otherwise waived any hearsay objections (see Palomo v. State Bar (1984) 36 Cal.3d 785, 793) or
the evidence was subject to an exception to the hearsay rule. (See Bowles v. State Bar (1989) 48 Cal.3d 100, 108
[adoptive admission].)

As pertinent here, for the past recollection recorded exception to the hearsay rule to apply, the statements made by
Buchanan recorded in his notebooks must have been admissible if made while testifying, Buchanan must have lacked
adequate recollection at trial about the matters to make the statement and the notebook entries must have been made
contemporaneous to the fact recorded or at a time while fresh in Buchanan's mind, and must have been made by him
and offered after Buchanan testified that the entries were true statements of such fact. (Evid.Code, § 1237; see In re
Berman (1989) 48 Cal.3d 517, 525, F*. 5; Frio v. Superior Court (1988) 203 Cal.App.3d 1480, 1492.) Buchanan was
subject to lengthy direct and cross examination on the facts bearing on this exception to the hearsay rule as well as to
his conduct generally in his dealings with respondents and the judge ruled correctly that the statements in the note-
books were admissible under this exception. As an indication of the hearing judge's fairness in making this ruling, he
indicated that the weight of the evidence was greater as to those notebook entries Buchanan recalled. Moreover, we
agree with the deputy trial counsel that the physical admission of the Buchanan notebooks themselves (as opposed to
the statements contained therein), even if error under Evidence Code section 1237, subdivision (b), has not prejudiced
respondents. (See Stuart v. State Bar (1985) 40 Cal.3d 838, 844-845.) Finally, although the notebooks tended to show
the magnitude of the scheme and amounts of payments respondents made to Buchanan, abundant other evidence not
subject to any hearsay objection was offered to prove the charges.

Citing no legal authorities, respondents contend that testimony of OCTC's expert witness, Werchick, was improperly
received. We disagree. Respondents appear to criticize Werchick's testimony because he knew of no facts about the
solicitations and could offer only his opinion as to respondent's practices. According to the authorities on point, that is
precisely the proper subject for expert testimony. (See Evid.Code, § 801; 1 Witkin, Cal.Evidence (3d ed. 1986) The
Opinion Rule, § 474, pp. 445-446.) The hearing judge ensured a fair hearing by limiting Werchick's opinion testimony





to the subjects of his qualifications and taking care that the questions put to him by the parties sought to elicit proper
opinion testimony. Although Evidence Code section 805 allows an expert to opine on matters embracing the ultimate
issue to be decided by the hearing judge, the judge did not allow Werchick to opine on whether respondents' conduct
violated the charged rules.

We have reviewed the other contentions made by respondents that testimony of Gumban and Buchanan was inad-
missible and that evidence of solicitations of Fiorsi and Seronio was inadmissible. These contentions, unsupported by
any legal authorities, are without merit. Respondents' attempts to charge OCTC with having “poisoned” the record are
similarly without merit. OCTC was entitled to present all relevant, admissible evidence, and make appropriate offers
of proof. The rules of evidence and proper standards of ethical conduct appear to have been followed in presenting the
evidence, and, in any event respondents' concern about OCTC's trial presentation was completely resolved by the
hearing judge's demonstrated fairness in ruling on motions and evidentiary objections during the lengthy, sharply
contested pretrial and trial proceedings.

B. Record support for the findings and conclusions.

Before us, respondents offer several arguments that the record does not support the hearing judge's findings and
conclusions by the requisite standard of clear and convincing evidence. (See, e.g., Arden v. State Bar (1987) 43 Cal.3d
713, 725.) After an independent review of this lengthy record, we cannot agree with respondents' claims.

Respondents center their attack on the culpability findings concerning the charge of improper solicitation. Their attack
is simple: the only direct evidence showed that respondents were not participants in solicitation and the hearing judge
disregarded this evidence to concentrate on a number of circumstances which led him to conclude that respondents
were culpable. Respondents' argument is flawed in several aspects. First, it ignores the inculpatory direct evidence in
the record. Second, it ignores the proper role of the hearing judge in evaluating the demeanor of witnesses and cha-
racter of their testimony and in assigning weight to testimony based on that assessment. (See Arden v. State Bar, supra,
43 Cal.3d at p. 725.) Finally, it disregards the well-established principle that culpability can be established in these
proceedings either by direct or circumstantial evidence and the fact that circumstantial evidence has been considered
on a regular basis in cases involving the type of conduct before us. (See Geffen v. State Bar (1975) 14 Cal.3d 843, 853,
and cases cited therein.)

The evidence shows without dispute that respondents, Southern California practitioners, set up their Northern Cali-
fornia office to expand their client base but with the intent that one of them would be present only about one day a
week. They deliberately authorized non-lawyer independent contractors to have office space and access to respon-
dents' attorney-client retainer agreements, and to explain the complex details of respondents' fee agreements and
accompanying documents to prospective clients. As OCTC's expert witness, Werchick, testified, several of these
details were unusual provisions in plaintiffs personal injury fee agreements such as the provision for a minimum
hourly fee upon the client's unauthorized discharge of respondents and the recital which clients were asked to sign
stating that they had not been solicited. Werchick also testified that in his opinion an attorney, not a non-lawyer,
should decide whether or not to accept responsibility for a case, particularly when the attorney has yet to inspect a
police accident report. Yet, by their own practice respondents did not review the cases until after their agents had
signed up the clients and the testimony of several clients who were solicited showed that when they asked to study the
retainer agreement before signing or to first speak with respondents, the agents declined to let them do so.

There is also no dispute that respondents paid their contractors, notably Gumban and Buchanan, almost entirely in
cash and respondents produced no records to substantiate the purpose of the payments. Buchanan testified that he
thought respondent Brown knew of his obtaining clients by solicitation through the use of purchased police reports for
he reported one conversation with Brown in which Brown told Buchanan that their relationship would end if Bu-
chanan continued the practices of which he assumed Brown was aware. Buchanan also testified that respondents only
paid him if he brought them cases with viable recovery prospects. Gumban testified that he was only paid for cases he
referred to respondents and that they would pay him a bonus at year end based on the number of cases referred to
respondents which remained active in the office.

When respondents were told by some clients and their newly-chosen lawyers about how they had come to be signed up





as clients of respondents, respondents chose to prefer the explanation of their agents. Respondents' own attention to
their files would have shown that a large number of clients were referred to the same medical clinic, a practice also
questioned by the State Bar's expert witness as not in the clients' best interest given the variety of injuries and the
clients' different home addresses. Although this latter circumstance does not directly establish that respondents knew
of solicitation, it should have placed respondents on notice of excessive non-lawyer control of cases within their office.
One of respondents' own witnesses characterized respondents’ multiple referrals to the same clinic as a poor practice.

The hearing judge properly considered additional inculpatory circumstances. These included the highly unlikely
theory that respondents, relying on remote independent contractors, would not be aware of the source of clients
coming to their firm and that respondents' explanation that they advertised for cases in certain communities was not a
convincing defense in light of any support in the record for how that explanation could have accounted for the clients
coming to respondents’ practice. Moreover, neither Gumban nor Buchanan had a background in personal injury or
accident investigation and there was evidence that no investigation had been done in many cases beyond obtaining the
police report. Thus, the argument that they were being employed as investigators rather than cappers is implausible at
best.

We conclude that the hearing judge's findings are supported by clear and convincing evidence and we adopt them
except we find no mitigation in respondent Brown's short period of prior practice and under the circumstances very
little mitigation in respondent Scapa's period of prior practice. We now turn to the judge's conclusions.

Without citation of authority, respondents state that solicitation is “not per se wrong.” They argue that their conduct
was protected under the First Amendment to the United States Constitution. We agree with respondents’ argument
only insofar as solicitation may be constitutionally protected depending on the occupation or profession involved and
certain other circumstances. Last term, the United States Supreme Court affirmed a federal district court's ban on
enforcing Florida's rules against in-person solicitation of business by certified public accountants. (Edenfield v. Fane
(1993) 507 U.S. 761 [113 S.Ct. 1792, 123 L.Ed.2d. 543). The Court distinguished the state interest in prohibiting
solicitation by lawyers trained to persuade prospective clients who might be vulnerable with the more objective en-
vironment in which solicitation by accountants might occur by “cold calls” to business executives and concluded that
Florida's ban on accountant solicitation had none of the same dangers as in-person solicitation by lawyers in cases in
which the Court had upheld state regulation. The Court stated in part that “The typical client of a CPA is far less
susceptible to manipulation than the young accident victim in Ohralik [v. Ohio State Bar Assn. (1978) 436 U.S.
447].” (Edenfield v. Fane, supra, 507 U.S. at p. ---- [113 S.Ct. at p. 1803].)

The California Supreme Court has held that free speech guarantees do not prevent enforcement of California's rules
prohibiting in-person solicitation. (See Kitsis v. State Bar (1979) 23 Cal.3d 857, 863-864.) Also, solicitation of clients
for lawyers has long been illegal in California. (See Goldman v. State Bar (1977) 20 Cal.3d 130, 134, F* 4, 141, F*. 8.)
The facts of this case showed that many accident victims were tempted by the persuasiveness of respondents’ agents,
armed with police accident reports the victims wanted and often could not obtain themselves as quickly from the
police department, and that one of the victims, Fiorsi, was solicited minutes after returning from the hospital, while
still under medication. These facts show the constitutional justification for California's rules prohibiting in-person
solicitation of the type proven here.

This record also supports the hearing judge's conclusion that respondents committed acts of moral turpitude in the
manner in which they violated the solicitation rules and conspired to surreptitiously violate the rules against improper
client solicitation. Respondents made a shared decision to operate their Northern California branch office with inde-
pendent contractors such as Gumban and Buchanan having free rein as to client sign-ups and paid in cash for that
activity.

In Younger v. State Bar (1974) 12 Cal.3d 274, 288, the Supreme Court rejected a disciplinary board finding that there
was a “common plan, scheme, and modus operandi” for that attorney's agents to solicit clients for the attorney. The
Court noted that the hearing referees found untrue charges of some individual solicitations which would support the
challenged finding, and that the disciplinary board did not make findings on those three counts and the Court was
unwilling to make a contrary finding solely on the basis of the printed record. We do not have a comparable situation
here as the hearing judge who saw and heard all testimony made abundant factual findings supporting his conclusion
of the conspiracy, which factual findings we adopt.





In In the Matter of Nelson (Review Dept.1990) 1 Cal. State Bar Ct. Rptr. 178, 187, we observed that that attorney's
conduct of involvement in repeated solicitation violated section 6106 if for no other reason than that it constituted an
act of corruption. The same could be said for respondents' conduct. We agree with the deputy trial counsel that res-
pondents' reliance on Rose v. State Bar (1989) 49 Cal.3d 646 to claim that moral turpitude was not involved is not
persuasive in view of Rose's far more minimal conduct in just one transaction involving solicitation.

We also adopt the hearing judge's conclusions that respondents wilfully violated the rules of professional conduct
prohibiting attempts to charge an unconscionable fee and improper division of fees with and improper payments to
non-attorneys. As we observed earlier this year in another case involving serious delegation of an attorney's duties of
professional responsibility to a non-attorney, In the Matter of Jones (Review Dept. 1993) 2 Cal. State Bar Ct. Rptr. 411,
the ethical ban against improper fee division between lawyer and non-lawyer was “directed at the risk posed by the
possibility of control of legal matters by the non-lawyer, interested more in personal profit than the client's wel-
fare.” (ld. at p. 420, citing In re Arnoff (1978) 22 Cal.3d 740, 748, F*. 4; Gassman v. State Bar (1976) 18 Cal.3d 125,
132.)” There is abundant evidence that the harm envisioned by the cited cases occurred here, particularly with regard
to bribery, kickbacks and client overreaching.

C. Recommended discipline.

The hearing judge observed correctly the wide range of discipline choices under the Standards for Attorney Sanctions
for Professional Misconduct (Trans. Rules Proc. of State Bar, div. V) for respondents' misconduct. As we observed in
In the Matter of Jones, supra, 2 Cal. State Bar Ct. Rptr. at p. 421, acts of moral turpitude could warrant recommen-
dation of either disbarment or suspension depending on the magnitude of the violation and the degree to which it
related to respondents' law practice. (Std. 2.3.) In contrast, with one exception, respondents' wilful violations of the
Rules of Professional Conduct could warrant reproval or suspension depending on the gravity of the offense or degree
of harm to victims. (Std. 2.10.) Standard 2.7 provides for a minimum six-month actual suspension for an attorney's
charging or collecting of an unconscionable fee.

We look first at the misconduct of solicitation of prospective clients. In the past 20 years, the Supreme Court has
written a number of opinions disciplining attorneys for such improper conduct. We reviewed those opinions in In the
Matter of Nelson, supra, 1 Cal. State Bar Ct. Rptr. at p. 190, noting that the discipline ranged from six months actual
suspension for isolated acts of solicitation using lay agents to a two-year actual suspension or disbarment for the most
aggravated cases of widespread solicitation with additional aggravated misconduct. In arriving at his recommendation,
the hearing judge reviewed almost all of those decisions as well as our Nelson decision.

Our Nelson decision involved an attorney who set up a law partnership with a non-lawyer and divided fees with that
person and whose entire law practice over a six-month period came from improper solicitation acts of the non-lawyer.
We found extensive mitigation in Nelson not only from the attorney's decisive withdrawal from the illegal conduct, but
his regret and remorse over it as well as the long passage of time since his acts (five years) accompanied by strong
evidence of undisputed, complete rehabilitation. We recommended a two-year suspension, stayed, on conditions of a
two-year probation and a six-month actual suspension. The Supreme Court adopted our recommendation. (In re
Nelson, order filed April 1, 1991 (S019296).)

The hearing judge considered this case closely analogous to Goldman v. State Bar, supra, 20 Cal.3d 130, although the
judge noted differences from Goldman as well. In Goldman, the two attorneys opened a branch office about 100 miles
from their principal law office with one of the attorneys taking turns staffing the office one day per week. The attor-
neys had a full-time and several part-time investigators in the branch office. The Supreme Court found that the at-
torneys culpable of misconduct involving six specific clients known to have been solicited over a period of several
months and of a general count of pursuing a course of conduct to solicit prospective clients who were auto accident
victims. It appears that respondents were also found culpable of conduct involving moral turpitude, dishonesty or
corruption in violation of section 6106 as a result of their solicitation activities. As did respondents, Goldman and his
partner claimed no knowledge of improper solicitation activities. The Supreme Court did not discuss any evidence of
mitigating circumstances but found the State Bar disciplinary board recommendation of a one-year actual suspension
warranted, noting that the hearing committee had recommended a stayed suspension with only six-months actual





suspension. We agree with the hearing judge's analysis here that, although the mitigation appeared greater than in
Goldman, respondents’ solicitation activities lasted longer and their misconduct extended into unconscionable fee
practices.

At the same time, we deem this case to warrant somewhat less actual suspension than we recommended in In the
Matter of Jones, supra, 2 Cal. State Bar Ct. Rptr. 411, where an attorney's abdication of professional duties spanned
several years, commencing with his establishment of a “moonlight” practice without any adequate supervision of a
non-lawyer partner. The attorney, through recklessness or gross negligence, permitted that partner to act on his own to
operate a large scale personal injury practice in the attorney's name including capping, forgery and other illegal and
fraudulent practices involving millions of dollars. To his credit, shortly after Jones discovered the extensive criminal
conduct of his partner, he turned his partner in to the police and himself in to the State Bar. Nevertheless, due to lack of
sufficient evidence of rehabilitation, we increased the recommended discipline to a three-year stayed suspension on
conditions including actual suspension for two years and until the attorney established his rehabilitation, fitness and
legal learning.

We also agree with the hearing judge that this case warrants less severe discipline than the more massive instances of
illegal and even more intrusive misconduct found in Kitsis v. State Bar, supra, 23 Cal.3d 857 and In re Arnoff, supra,
22 Cal.3d 740.

On review, OCTC urges that respondent Brown's actions warrant greater discipline than those of respondent Scapa.
The hearing judge viewed the respective culpability of each respondent as warranting the same degree of discipline
and we agree with the hearing judge, concluding that OCTC has not shown sufficient differences between the res-
pondents' respective conduct to warrant a difference.

Nevertheless, we conclude that respondents’ misconduct warrants somewhat greater actual suspension than recom-
mended by the hearing judge because of the seriousness of respondents' broad practices of disregard of fiduciary duties
to their clients. From the very time their clients were solicited, respondents left it to non-lawyer contractors to explain
their complex retainer agreement. These “gatekeeper” agents would not even allow prospective clients to study the
agreement for a day or two before signing it nor would they allow prospective clients to speak to respondents about the
contract until the clients bound themselves to it. Instead, they told clients that they could cancel the contract at any
time. But the contract itself, although purporting to be a contingent fee agreement, committed most clients to a
minimum of $600 of legal fees if they discharged respondents involuntarily and regardless of whether any work was
done to justify this minimum fee. Respondents were always aware that, on discharge, they were limited to a recovery
of the reasonable value of services rendered. When respondents' clients changed counsel, some very soon after signing
respondents' contract, respondents sought to hold clients and the affected insurers to liens, threatening insurers with
punitive damage actions if the liens were not honored. Although the clients' new counsel showed willingness to honor
respondents' liens up to the reasonable value of their services, despite their being void due to their being the product of
solicitation, respondents delayed inordinately in supporting their lien claims or did so by charging exorbitant amounts
for perfunctory services performed almost entirely by support staff. These delays prevented some clients from settling
simple accident cases or from just getting their own damaged car repaired promptly. Even though respondents did not
know of medical clinic kickbacks to their agents, they knew or should have known that their many clients were dis-
served by referral to the same medical clinic for identical types of repeated, serial, physiotherapy treatments.

In viewing the entire manner in which many of respondents’ clients were overreached by respondents’ practices, their
current claim that what they did in bringing accessible counsel to victims of small accident cases was justified by the
First Amendment, is a most hollow claim indeed. This record reveals just why the public continues to press attorneys
to be subject to the same specific consumer protection duties as those who operate an ordinary business.

Our Supreme Court has condemned the conduct of attorneys who overreached clients because of unethical fee prac-
tices. In Hulland v. State Bar (1972) 8 Cal.3d 440, the Court observed that the legal profession is “more than a mere
‘money-getting trade’ ”(Id. at p. 449, quoting canon 12, former ABA Canons of Ethics.) Twice over 40 years, the
Court has observed that “the right to practice law ‘is not a license to mulct the unfortunate.” ” (Bushman v. State Bar
(1974) 11 Cal.3d 558, 564, quoting Recht v. State Bar (1933) 218 Cal. 352, 355.)





Viewing the solicitation aspect of this case as generally comparable to Goldman v. State Bar, supra, so as to warrant a
one-year actual suspension for that aspect alone, we conclude that the remainder of respondents' offenses which
showed their manifest disregard of client interest deserve an additional six months actual suspension. As we noted, the
standards would provide for a minimum six-month actual suspension for respondents' unconscionable fee offense,
standing alone.

I1l. FORMAL RECOMMENDATION.

For the foregoing reasons, we recommend that respondents each be suspended from the practice of law in the state of
California for a period of thirty (30) months, that execution of such suspension be stayed and that respondents be
placed on probation for a period of four (4) years on the condition that they each be actually suspended from the
practice of law for a period of eighteen (18) months and that they comply with conditions 2 through 11 contained in the
hearing judge's decision.

We further recommend that prior to the expiration of the period of actual suspension, each respondent be required to
pass the California Professional Responsibility Examination administered by the Committee of Bar Examiners.

We also recommend that each respondent be required to comply with the provisions of rule 955, California Rules of
Court and to perform the acts specified in subdivisions (a) and (c) of that rule within 30 and 40 days, respectively, after
the effective date of the Supreme Court's order.

Finally, we recommend that costs be awarded the State Bar pursuant to the provisions of Business and Professions
Code section 6086.10.

NORIAN, J., concur.PEARLMAN, Presiding Judge concurring.

I fully concur with the opinion of the court, but wish to address specifically respondents' argument that solicitation
should no longer be a crime and that their misconduct is essentially only malum prohibitum in a constitutionally
questionable area of the law-the product of “innovative practitioners who market their legal skills creatively and
aggressively and by doing so provide those services to a group of clients whose cases would otherwise be neg-
lected.” To the contrary, even on their own version of the facts, respondents engaged in egregious misconduct.

As pointed out in this court's opinion, the very recent decision of the United States Supreme Court in Edenfield v. Fane
(1993) 507 U.S. 761 [113 S.Ct. 1792, 123 L.Ed.2d 543] emphasized the dangers of fraud and overreaching by overly
aggressive lawyers in distinguishing regulations prohibiting solicitation of accident victims from the Florida Board of
Accountancy's rule prohibiting certified public accountants (CPAs) from engaging in “direct, in-person, uninvited
solicitation” to obtain new clients. The latter was struck down as violative of the First Amendment because of the
CPAS' right to engage in commercial speech.

Here, in contrast to the situation in Edenfield, we are not confronted with a simple “cold call” by professionals on
sophisticated potential clientele. Rather, it is undisputed that respondents entirely abdicated to independent “investi-
gators” the establishment of the attorney-client relationship; that they paid these “investigators” in unrecorded cash
transactions for obtaining the signatures of numerous accident victims they had never met; and that for this purpose
they drafted standardized fee agreements with illegal provisions attempting to benefit respondents at their clients'
expense.

Contrary to respondents' altruistic claim, respondents did not show that the persons so solicited would have been
unable to find adequate counsel but for respondents’ opening a branch office with no attorneys on site several hundred
miles from their principal office. Nor did respondents on their visits to the office even purport to interview potential
clients themselves or through supervised employees to ensure that there was no actual overreaching.

As the decision below and the opinion of the court herein have found, two of the cappers (Gumban and Buchanan)
engaged in extensive criminal activity involving kickbacks and illegally obtained police reports to get clients in res-
pondents' door. Respondents were not found to have actual knowledge of any of the kickbacks or the practice of
obtaining police reports illegally, although there was ample evidence that they should have been on notice of at least





some incidents of these illegal practices of Gumban and Buchanan.

Had respondents been actively involved in every facet of the criminal activities engaged in by Gumban and Buchanan,
the State Bar would in all likelihood be asking for their disbarment. But respondents cannot be sanguine about their
more limited role because it was in and of itself very serious. Respondents unquestionably knew that any business
procured for them by Gumban or Buchanan as their agents was a void solicitation by a “runner” or “capper” under
Business and Professions Code sections 6151 and 6154 regardless of their personal belief that solicitation should not
be prohibited.

It is not possible to credit even for the sake of argument respondents' alleged good intentions, because they did not take
any steps whatsoever to ensure that potential clients understood the terms of the attorney-client fee agreement, or
understood that the terms were truly negotiable as required by Business and Professions Code section 6147(a)(4) as
opposed to a mere recitation of negotiability in a contract expected to be presented on a take-it-or-leave-it basis.

Obviously, if respondents were willing to pay a portion of the fee to illegal cappers, the same services rendered by
respondents should theoretically have been available for less cost to the clients either from respondents directly
(eliminating the middleman) or other attorneys who did not make illegal payments for receipt of the clients' business.
Also, according to the State Bar's expert witness, who was a former president of the California Trial Lawyers Asso-
ciation, most attorneys would incur no time or expense to recover medical pay insurance coverage and thus could be
expected not to bargain for a share of such proceeds in the contingent fee agreement. No opportunity was given res-
pondents' clients to negotiate this provision out of the agreement.

Most despicably, in derogation of their professional responsibilities, respondents put in each agreement two other
unusual and highly repugnant provisions: (1) language purporting to entitle respondents to their full contingent fee if
the client discharged the respondents without cause and against respondents' wishes and (2) a liquidated damage
provision purporting to prevent clients from withdrawing from the agreement, in any event, unless they paid a min-
imum fee equivalent to three hours' legal services at an hourly rate. This was unquestionably unconscionable as found
by the court. Clients have the power and the right at any time to discharge their attorney with or without cause and the
attorney is limited to recovery of the reasonable value of services actually rendered to the time of discharge. (Fracasse
v. Brent (1972) 6 Cal.3d 784, 792). Thus, a client who changed his or her mind the next day, before any work was
undertaken, should have no liability for services not yet rendered.

Respondents' attempt to obtain a minimum fee from every case when clients subjected to potentially high-pressure
tactics of unsupervised agents might be anticipated to change their minds was patently the result not of misjudgment
in a few instances, but of systematic overreaching. Indeed, most despicable of all was the highly unusual separate form
on which respondents had their cappers obtain clients' signatures-a declaration under penalty of perjury that the
prospective client was not solicited. Such tactics might have left unsuspecting clients open to charges of perjury if they
subsequently wished to repudiate the fee agreement on the basis that it was in fact a void solicitation.

When the fee agreements were later challenged by new lawyers for various clients, respondents compounded their
overreaching by asserting invalid liens against some of the clients, adding insult to injury by threatening suit against at
least one insurer for punitive damages if respondents were not named on all settlement drafts. Moreover, when told
that Gumban and Buchanan had used improper tactics to get the clients to sign the agreements, respondents ignored
the warning signals and proceeded for several months thereafter with reckless indifference toward the rights of clients
who charged that they had been illegally solicited.

Thus, the inability of the State Bar to prove respondents' actual knowledge of the scope and sorry details of Gumban
and Buchanan's kickback scheme does not absolve respondents from complicity in the improper solicitation of clients
and from unconscionable fee agreements systematically resulting therefrom. Contrary to respondents' counsel's ar-
gument, respondents' misconduct does warrant zealous condemnation. Indeed, their lack of recognition of the se-
riousness thereof and their attempt to characterize themselves as merely technical transgressors who were taken ad-
vantage of by unscrupulous independent contractors is itself cause for grave concern. Respondents engaged in des-
picable “marketing” practices that members of the public dread-generation of “gotcha” agreements designed as traps
for the unwary. These agreements were foisted on unsuspecting accident victims through unsupervised tactics of





cappers. Respondents' legalistic attempt to shield themselves with deniability by use of forms disseminated by the very
same unsupervised cappers is the type of slick conduct that gives attorneys a bad name. If this is how they treat clients,
what kind of conduct can they be expected to engage in with adversaries and the court?

Respondents' conduct is all the more pernicious because it is sanctimoniously characterized as intended to benefit
persons who otherwise might not receive proper legal representation. The truth is that unsophisticated persons were in
fact improperly pressured into using respondents’ services and systematically intimidated from withdrawing from the
fee agreements by unenforceable documentation purporting to penalize them for exercising their right to discharge an
unwanted attorney. Some benefit! This left the clients in the position of needing another attorney to help the clients
discover their true rights to terminate respondents' void attorneys' fee contract without penalty.

Respondents' misconduct appears motivated solely by greed. Under the standards and case law, 18 months suspension
of both respondents is amply justified on the facts established in this proceeding.
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This case underscores the need for members of the State Bar to heed fundamental lessons taught in law
school professional responsibility courses as well as the learning acquired in preparation for the profes-
sional responsibility examination. It is also a classic example of the extensive harm which may be unleased
on an unknowing public when a lawyer abdicates basic professional responsibilities and allows a
non-lawyer almost free reign to perform such responsibilities in the lawyer's name. In this case, respondent,
Francis E. Jones, Ill, a member of the State Bar with less than three years of practice, through his inex-
cusable ignorance of the law and recklessness or gross negligence, allowed a non-lawyer to operate a large
scale personal injury practice involving capping, forgery and other illegal and fraudulent practices.

The only issue raised by the State Bar Office of Trials' request for review in this disciplinary proceeding is
the recommended degree of discipline. There is no dispute that in 1982, respondent, while employed
full-time as an associate in another firm, entered into an agreement with a non-lawyer, Yue K. Lok, to set up
a law corporation and to split fees with Lok. Respondent delegated to Lok, without proper supervision, all
aspects of a plaintiff personal injury practice for over a two-year period which resulted in Lok using illegal
means to solicit clients. Unknown to respondent, Lok engaged in acts constituting the practice of law in
respondent's name, handled millions of dollars, collected over $600,000 in attorney fees in respondent's
name, but without any attorney's performance of services, and misused nearly $60,000 withheld from client
settlements for payment to medical providers.

To his credit, respondent turned Lok in to the police which resulted in Lok's felony conviction for forgery
and respondent also turned himself in to the State Bar. After trial, and deeming this case most similar to our
decision in In the Matter of Nelson (Review Dept.1990) 1 Cal. State Bar Ct.Rptr. 178, the hearing judge
recommended that respondent be suspended from practice for two years, with execution stayed on condi-
tions of two years' probation and a six-month actual suspension. The Office of Trials' examiner argues that
this case presents facts far more serious than the facts in our previous Nelson decision and is more similar to
In re Arnoff (1978) 22 Cal.3d 740. On the authority of In re Arnoff, supra, the Office of Trials urges us to
recommend a two-year actual suspension as part of a three-year stayed suspension. On review, respondent
argues that the hearing judge's less severe recommendation was appropriate.

Our independent review of the record leads us to conclude that respondent's misconduct was considerably
more serious than in Nelson particularly in creating a far greater risk of harm to clients, third parties and the
public. Although Arnoff had two serious surrounding circumstances not present here, his mitigation was
greater than respondent's. As discussed post, our primary goal in recommending discipline is the protection
of the public.

Unlike either Nelson or Arnoff this record gives us no clear evidence that respondent has indeed put in place
necessary law practice changes. We believe that the two-year actual suspension urged by the Office of
Trials, followed by a showing of rehabilitation, learning in the law and fitness to practice under standard
1.4(c)(ii), Standards for Attorney Sanctions for Professional Misconduct, is clearly warranted and we so
recommend to the Supreme Court.





I. FACTS
A. Background.

Respondent had lived in Taiwan for two years, was fluent in Mandarin Chinese and knew many in the
Chinese-American community in Los Angeles. He was admitted to practice law in June 1982 and has no
record of prior discipline. After several short-term jobs with Los Angeles law firms doing insurance defense
work, respondent became an associate in a large downtown Los Angeles firm specializing in this type of
work. In late 1984, at the time he met Lok, he was working about 60 hours per week for this firm.

B. Culpability.

The charges involve one general count and two additional counts concerning named clients. We deal with
the general count first. In late 1984, Lok, was an insurance agent. He approached respondent with a busi-
ness venture: Respondent would work part-time in a new plaintiff personal injury practice which Lok
would administer. Respondent had practiced law for only about two years at the time and had no experience
in plaintiff's personal injury cases. Given Lok’s contacts with many in the Chinese-American community,
Lok anticipated referring a large number of prospective clients to the practice. Respondent and Lok each
envisioned the new practice as a part-time venture. Respondent planned to and did continue to work for the
large law firm which employed him. In late 1984, respondent and Lok entered into an agreement, never
reduced to writing, to establish this new plaintiffs' personal injury practice. They agreed that half of all
attorney fees collected would go to office upkeep and overhead, a quarter would go to respondent and Lok
would keep the remaining quarter as his compensation.

Respondent decided to incorporate the new practice, signed articles of incorporation and gave them to Lok
for filing. However respondent did not understand and comply with legal requirements for a professional
corporation and was unaware that Lok had filed documents with the Secretary of State describing Lok as
president and chief executive officer of the corporation. As late as mid-1987 respondent believed that Lok
was only the administrator of the practice. When respondent and Lok opened this practice, respondent
completed a signature card for an account at the Cathay Bank. However, at the time, respondent was not
aware of the distinction between a trust account and a general, office operating account and was not sure
which type of account Lok opened. As it turned out, Lok opened a general, non-trust account. Respondent
testified that while in law school, he took a course in legal ethics, and, as required, passed the professional
responsibility examination prior to his admission to practice law. However, he had no familiarity with trust
account principles as the large law firm which employed him took care of those responsibilities. He also had
no recollection of the rules of ethics prohibiting fee-splitting with non-lawyers.

An office for respondent's part-time practice was opened in Alhambra, about 10 miles east of respondent’s
full-time employment. Respondent authorized Lok to interview prospective clients, file informal claims
with insurers and negotiate a settlement subject to respondent's approval. According to respondent, Lok
complied with these directions. However, it is also undisputed that Lok accepted and handled on his own,
but in respondent's name, hundreds of clients more than respondent was aware of. Respondent had no key to
the office and he made only about 10 to 15 visits to it during the nearly two years the practice existed.
During those visits, respondent met about 10 to 15 clients of the practice, which is about all he believed
existed. He also reviewed the Cathay Bank's statements of the account and reviewed the flow of funds into
and out of the account but did not reconcile the account statements. He testified that he reviewed the client
files regarding the propriety of disbursements; but as noted, he was unaware that Lok was handling far more
cases than respondent realized. Respondent never instructed Lok to deposit any funds received from in-
surers in trust accounts and it appears that none of the considerable sums received by Lok on behalf of
clients was ever deposited in a trust account. Respondent received about $9,000 in fees from the cases he
was aware Lok handled in this practice. Respondent never had an idea of the expenses of the Alhambra





office and made no demand on Lok for an accounting of expenses.

Although the record is not precise as to the exact time frame, it appears that in early or mid-1985, not long
after this Alhambra practice started, respondent got some general information that Lok might be using
cappers to get cases for this practice. Lok first denied using cappers, but sometime in 1986, he later be-
came open with respondent about the practice. Also, at some time, the office was moved to another location
in Alhambra.

In December 1986, respondent terminated the arrangement with Lok in order both to consolidate his law
practice and to ensure that Lok did not pay cappers for cases. Respondent told Lok not to accept any new
cases in respondent's name and Lok gave respondent 15 to 20 files which Lok identified as the remaining
cases of this venture. That same month, respondent told Lok to remove respondent's name from the building
directory. Lok did so but kept an office in the building listed in the directory under the designation “law
office”. Respondent did not object to this designation although he knew of no other attorney for whom Lok
worked.

In about June 1987, respondent received rumors for the first time that doctors were not paid for medical
treatment given clients in the Alhambra practice. At about the same time, an employee of Lok told res-
pondent that Lok was still taking cases in respondent's name. The next day, respondent accompanied by
several others, went to Lok’s office during office hours and seized all files and documents bearing res-
pondent's name. The seized material included 200 to 300 client files of which about 50 were active. When
respondent reviewed these records, he saw for the first time that Lok had forged respondent's signature in
opening another bank account for the Alhambra practice at the Asian-American Bank. In contrast to the
relatively low activity in the Cathay Bank account, Lok deposited over 400 insurance settlement checks into
the Asian-American bank account between July 1985 and May 1987, exceeding a total of $2.15 million.

Shortly after seizing files from Lok's office, respondent returned to Lok's office and saw more items per-
taining to law cases Lok was handling in respondent's name. A few days later, respondent reported the
situation to police and Lok was ultimately convicted of forgery. Using his own funds, respondent paid
$57,000 to medical providers who had not been paid by Lok for treatment rendered clients taken in by Lok
in respondent's name.

Respondent testified that he reviewed the settlements Lok made in the cases he found in Lok's office in
1987 and concluded that they were good settlements for the client, even better than some of the settlements
he had obtained when he embarked on his own private practice after leaving the large Los Angeles firm
sometime before 1987.

In addition to the foregoing general findings the hearing judge made findings as to two specific client
matters charged in the notice to show cause.

In the Truong matter, the hearing judge found that in late 1985, without respondent's knowledge, Lok ac-
cepted the personal injury case of Hiep Truong. Truong had signed a lien in favor of medical providers who
had treated his injuries. Respondent was unaware of this lien or any aspect of the case until 1988 and Lok
did not sign the lien. Without knowledge of Truong or respondent, Truong's case was settled for $14,060.
This sum was deposited into the general account Lok had set up in the Asian-American bank. Promptly
after depositing the $14,060, Lok paid Truong $5,667 as his full share. An equal amount, $5,667, was held
as attorney fees. Lok did not pay the medical provider lienholder the $4,139 it claimed and the balance in
the general account holding Truong's recovery fell to as low as $304.50 shortly after Lok paid Truong his
share. After respondent first learned of the unpaid medical lien, he negotiated a compromise of it and paid it
using personal funds he had placed in a trust account to replace funds which should have been kept in trust
but were not.





In the Wong matter, the hearing judge found that in about October 1986, without respondent's knowledge,
Lok accepted the personal injury case of See Yai Wong. As in the Truong matter, respondent had not met
Wong, was unaware of a medical lien in favor of Wong's treating doctor and unaware of the April 1987
$10,000 case settlement which Lok concluded on his own. Lok paid Wong $3,878. Legal fees of $3,333
were withheld but the $2,210 bill owed Wong's treating doctor was not paid. Although the hearing judge
found that the balance in the general bank account into which respondent had deposited the Wong settle-
ment funds fell below $2,210, we regard that finding as based on an error. The date referred to by the judge
on which the balance was insufficient was prior to the date of deposit of Wong's funds and the record does
not show an inadequate balance after deposit. Respondent first learned of the Wong case when he visited
Lok’s office in June 1987. When respondent learned later that the treating doctor had not been paid, res-
pondent negotiated a compromise of the bill and paid the doctor the agreed amount of $1,105.

With the minor exception noted above, we adopt the hearing judge's culpability findings. As we have al-
ready observed, neither party disputes the findings or the following conclusions which we also adopt.

In all three counts the judge concluded that respondent wilfully violated rule 3-101(A) of the former Rules
of Professional Conduct (aiding the unauthorized practice of law) by placing Lok in a position whereby he
could represent clients without adequate supervision. She concluded that respondent also wilfully violated
rule 3-102(A) by dividing fees with Lok and rule 3-103 by forming a partnership with Lok the principal
activity of which was law practice. By recklessly failing to supervise Lok's activities in the Alhambra
practice, respondent wilfully violated rule 6-101(A)(2) (intentional or reckless failure to act competently)
and breached his fiduciary duties amounting to an act of moral turpitude proscribed by Business and Pro-
fessions Code section 6106. The hearing judge found respondent not culpable of charges in the Truong and
Wong matters of wilful violations of rule 8-101 regarding trust account duties in view of his lack of
knowledge that Lok had established the mishandled accounts or accepted the cases resulting in loss to
clients. The hearing judge also held that respondent's repayment of the doctors from his own funds was not
a trust account violation.

C. Evidence and findings bearing on degree of discipline.

Respondent cooperated fully in the prosecution of Lok even though aware that his testimony would result in
the State Bar learning of his role in the Alhambra practice. Two letters from prosecuting attorneys attested
to this cooperation. Respondent reported the matter on his own to the State Bar before testifying in Lok's
criminal trial and was cooperative in the State Bar proceedings.

At the time of the hearings below, respondent was in a sole law practice emphasizing civil litigation and
immigration matters. He offered no details of how this practice was conducted and the only witness who
added anything about this practice was respondent's wife, a part-time employee in respondent's office, who
testified that respondent sought to avoid any improper activities. Respondent has rendered some legal
services pro bono. He was also active in Lions Club and political activities and had assisted City of Los
Angeles trade delegations with language translation.

The hearing judge found these factors in aggravation: respondent's multiple acts of wrongdoing over a
three-year period, (std. 1.2(b)(ii)); the considerable harm to medical lien holders caused by respondent's
gross neglect, and his failure to observe minimal standards of professional responsibility for the operation
of a law practice. (Std. 1.2(b)(iv).) The judge made it clear that she did not deem aggravating that each of
the counts showed violations of the same Rules of Professional Conduct regarding dividing fees with
non-lawyers, aiding the unauthorized practice of law and forming a partnership with Lok for the practice of
law.





In mitigation, the hearing judge gave very little weight to respondent’s prior discipline-free record as he was
in practice just over two years when his misconduct began. (See Std. 1.2(e)(i); Amante v. State Bar (1990)
50 Cal.3d 247, 255-256.) However, the judge gave significant mitigating credit to respondent's substantial,
spontaneous candor and cooperation with the State Bar, law enforcement and potential victims even though
respondent was warned that his cooperation might implicate him. (Std. 1.2(e)(v).) In the latter regard, the
hearing judge's decision noted that were it not for respondent's initiative in pursuing Lok's prosecution with
law enforcement, Lok might have “simply moved on to misappropriate another attorney's name, with re-
sulting harm to the public and to the administration of justice.” Also found mitigating were respondent's
good character and community activities (std. 1.2(e)(vi)) and his objective steps to make lienholders whole
upon learning that they had not been paid by Lok. (Std. 1.2(e)(vii).)

Nevertheless, the hearing judge pointed out that the “full extent” of the harm resulting from Lok's acts is
unknown and may never be known. She also set forth in her decision the many ways in which respondent's
misconduct allowed Lok to misuse the name and status of an attorney. She nevertheless found that res-
pondent had implemented office practices which would prevent the recurrence of such misconduct as had
been found here. As to the latter finding in mitigation, the deputy trial counsel asserted at oral argument that
it was not supported by the record and we agree. No evidence established the methods of respondent's
practice or what his office practices were at the time of the hearing. However, the record supports all other
mitigation and aggravation findings of the hearing judge and we adopt those other findings.

The judge reviewed a number of Supreme Court decisions over the years in cases of attorney misconduct
involving similar violations to those found here. She found the present record to be most analogous to our
decision in In the Matter of Nelson, supra, 1 Cal.State Bar Ct.Rptr. 178; and, based on the extensive mi-
tigation she found in this case, she recommended the same discipline we recommended and the Supreme
Court imposed in Nelson: a two-year suspension, stayed on conditions of a two-year probation including a
six-month actual suspension. She opined that without the extensive mitigation, she would have been in-
clined to recommend two years of actual suspension; and, in the absence of our Nelson decision, she would
have recommended a one-year actual suspension.

I1. DISCUSSION

Although this case is not founded on improper solicitation as was Nelson, we agree with the hearing judge
that there are a number of similarities to the record we reviewed in Nelson. Yet as we shall discuss, there
are very important differences as well. In Nelson, as in the present case, a relatively inexperienced member
of the State Bar ignored basic precepts of attorney professional responsibility learned in law school and
entered into an agreement with a non-lawyer to administer a new legal practice using the attorney's name
with legal fees to be divided between the attorney and the non-lawyer. Both respondent and Nelson learned
at some point that the non-lawyer was using cappers to steer cases to the law practice, yet did not imme-
diately end the practice. Both failed to supervise adequately the non-lawyers' actions in fundamental re-
spects, resulting in improper practices. In both situations, problems developed after the attorneys ceased
their involvement in the practice. Also, both were completely cooperative with the State Bar.

In urging that we impose substantially greater suspension than in Nelson, the Office of Trials points to
several aspects of this case urged to be different from Nelson: the egregiousness of respondent's delegation
of his professional duties to Lok, the far greater duration of respondent's arrangement with Lok compared to
Nelson's with non-lawyer Carr, the more lax practices of respondent when he finally decided to terminate
his arrangement with Lok compared to the decision by Nelson to turn his cases over to another member of
the State Bar and finally, the far lesser evidence of rehabilitation shown by respondent. Indeed, in Nelson,
the office of Trials did not dispute the respondent's rehabilitation as attested to by an attorney with whom
Nelson worked after he relocated from Los Angeles to Sacramento and diligently performed in a new legal
practice for over five years. In contrast, respondent urges that we view this case as warranting the same





degree of discipline as imposed in Nelson despite his failure to provide any unrelated witnesses to his al-
leged rehabilitation.

Despite some of the similarities we have found between this case and Nelson, we agree with the Office of
Trials' analysis of the differences between the two cases and we find two additional significant differences
as well. Nelson planned to move over to the office where non-lawyer Carr had started to administer the law
practice on Nelson's behalf and proved that he supervised Carr about an hour each day although he was not
always on site. In contrast, respondent set up his venture with Lok without intending to make it the location
of his regular law practice and without intending to provide frequent supervision. He did not even obtain a
key to the premises. Although Nelson established a proper trust account for the practice which Carr ad-
ministered, respondent was oblivious to trust account regulations and did not even supervise adequately the
incorporation of the practice.

We agree with the aspect of the hearing judge's decision declining to hold respondent separately responsible
for each item of harm which occurred without proof of his actual knowledge. Yet as the hearing judge
appropriately observed, the true extent of harm which occurred in this case may never be known. From the
records obtained from the criminal prosecution of Lok, we know that his misuse of respondent's name and
status of attorney was massive, spanning over two years, involving over 350 cases and $2.15 million in
collected settlements. It appears that Lok deducted a one-third attorney fee from each of these cases. Thus
about $716,000 of what was paid by insurers went to attorney fees although the record shows that neither
respondent nor any other attorney provided any legal services in these cases. While we have no evidence
that any of these 350 or more personal injury claims either was not bona fide or resulted in an inadequate
settlement, the complete absence of an attorney's involvement certainly increased the risk of these possi-
bilities.

Respondent's obliviousness to the Rules of Professional Conduct and his inadequate supervision of Lok
over a two-year period made possible exactly what transpired here. The rules with which respondent failed
to comply were designed to prevent the very problems of lay control and diversion of funds which occurred.
Prior to respondent's admission to practice law, our Supreme Court observed that the ethical prohibition
against fee-splitting between lawyer and non-lawyer was directed at the risk posed by the possibility of
control of legal matters by the non-lawyer, interested more in personal profit than the client's welfare. (See
In re Arnoff, supra, 22 Cal.3d at p. 748, fn. 4; citing Gassman v. State Bar (1976) 18 Cal.3d 125, 132.) The
Rules of Professional Conduct requiring attorneys' correct handling of trust funds and trust accounts have
long been directed at prohibiting the more serious risk of loss or misappropriation of those funds, whether
through carelessness or design. (See, e.g., Heavey v. State Bar (1976) 17 Cal.3d 553, 558; Silver v. State
Bar (1974) 13 Cal.3d 134, 144-145.) More importantly, the magnitude of respondent's gross neglect was
very serious, bordering on extreme recklessness. (See Coppock v. State Bar, supra, 44 Cal.3d at pp.
680-681.) Respondent intentionally created the Alhambra practice without any adequate controls and he
must bear considerable responsibility under Business and Professions Code section 6106 for what ensued.

We do not overlook respondent’s mitigation in first cooperating fully with the prosecution of Lok, although
warned that this very proceeding could ensue, and then reporting the matter to the State Bar. Respondent
paid $57,000 of his own funds to medical lien holders stemming from Lok's misconduct and he has shown
the same abstinence from further misconduct as Nelson. His pro bono and community service activities are
also factors in his favor. Urging that we not see this case as more serious than Nelson, respondent claims,
inter alia, that respondent neither condoned nor knew of the capping activities of Lok. We agree that the
record shows that respondent did not condone that conduct, but the record also shows that respondent did
indeed acquire reliable information that Lok was probably using cappers, yet took no realistic action to end
the practices or his arrangement with Lok until a later time. In any event, the gravemen of this case is not
capping, but almost complete abdication to a non-lawyer of respondent's professional duties with respect to
the personal injury practice he set up.





As pointed out correctly by respondent's counsel, Arnoff's conduct also involved the extensive use of
fraudulent medical reports either known by Arnoff to be false or about which Arnoff was grossly negligent.
No such evidence appears in the present record. Yet both Arnoff and Nelson presented clear evidence to
establish rehabilitation, particularly as to changes which had been made in the nature of their practices.
Evidence that would give us similar confidence in respondent's belated understanding of the duties of an
attorney is absent in this case.

Viewing the Standards for Attorney Sanctions for Professional Misconduct as guidelines (e.g., Gary v.
State Bar (1988) 44 Cal.3d 820), respondent's commission of acts of moral turpitude could warrant rec-
ommendation of either disbarment or suspension (Std. 2.3) depending upon the magnitude of the mis-
conduct and the degree to which it related to the practice of law. We have detailed the magnitude of res-
pondent's misconduct and note that it occurred in the law practice he authorized be run in his name. Under
the Standards, Respondent's violation of any of the four rules of professional conduct he transgressed could
warrant reproval or suspension depending on the gravity of the offense or the harm to victims. (Std. 2.10.)

The protection of the public is the key reason for imposing attorney discipline. (See Rhodes v. State Bar
(1989) 49 Cal.3d 50, 58-59; Kapelus v. State Bar (1987) 44 Cal.3d 179, 198.) Based on our analysis of the
serious misconduct involved in this matter and considering the aggravating and mitigating factors, we
believe that the appropriate degree of discipline in this case is that urged by the Office of Trials: a three-year
suspension, stayed, on conditions of a three-year probation and an actual suspension for two years and until
respondent proves his rehabilitation, fitness to practice and learning in the law pursuant to the procedures
established under standard 1.4(c)(ii). We shall also recommend compliance with most of the other condi-
tions of probation and duties recommended by the hearing judge in her decision below.

Respondent took the professional responsibility examination over 10 years ago but seemed to have learned
nothing from that experience which would have helped him avoid this proceeding. We must therefore
follow our usual recommendation, given that lapse of time, and we shall recommend that he be ordered to
pass the California Professional Responsibility Examination prior to the end of his actual suspension. (Cf.
Layton v. State Bar (Review Dept.1993) 2 Cal.State Bar Ct.Rptr. ----.) Without seeking to limit or prescribe
the scope of the standard 1.4(c)(ii) inquiry, we recommend that it particularly focus on adequate assurance
that respondent is able to institute a law practice with appropriate ethical safeguards before terminating his
actual suspension.

I1l. FORMAL RECOMMENDATION

For the foregoing reasons, we recommend that respondent, Francis E. Jones, Ill, be suspended from the
practice of law in this state for a period of three (3) years, that execution of such suspension be stayed and
that respondent be placed on probation for a period of three (3) years on the following conditions:

1. That respondent shall be actually suspended for the first two (2) years of his period of probation and until
he has shown proof satisfactory to the State Bar Court of his rehabilitation, fitness to practice and learning
and ability in the general law, pursuant to standard 1.4(c)(ii), Standards for Attorney Sanctions for Pro-
fessional Misconduct.

2. That respondent shall comply with conditions 2 through 8 and 10 of the conditions of probation rec-
ommended by the hearing judge, contained on pages 32-36 of her decision, with the exception that res-
pondent shall satisfy the law office management organization plan requirement of condition 8 prior to
applying for termination of his actual suspension under standard 1.4(c)(ii) and with the further modification
that references in all the conditions of probation to the former Probation Department of the State Bar Court
shall instead be deemed to refer to the newly-created Probation Unit in the Office of Trials. In view of our





recommendation that respondent be required to establish his entitlement to return to good standing under
standard 1.4(c)(ii), we have not adopted condition 9 requiring certain continuing education as the standard
1.4(c)(ii) inquiry will evaluate the steps respondent has taken to establish his fitness to practice and present
learning.

3. That at the expiration of the period of probation, if respondent has complied with the terms of probation,
the order of the Supreme Court suspending him from the practice of law for a period of three (3) years shall
be satisfied and the suspension shall be terminated.

We also recommend that respondent be required to pass the California Professional Responsibility Ex-
amination and provide proof of passage to the State Bar prior to the expiration of his actual suspension.

Finally, we recommend that respondent be required to comply with the provisions of rule 955, California
Rules of Court and pay costs in the manner set forth on page 37 of the hearing judge's decision.
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*1 Respondent Lawrence Crawford Bragg seeks review of a hearing judge's decision on a four-count
charge against respondent in which the hearing judge found respondent culpable on each of the four counts.
The hearing judge recommended a two-year stayed suspension and two-year probation, conditioned on
one-year actual suspension along with certain other conditions.

In a general count (count two), respondent was charged with entering into a partnership with a non-lawyer
that involved the practice of law in violation of current rule 1-310, Rules of Professional Conduct, sharing
legal fees with a non-lawyer in violation of current rule 1-320, and engaging in an act or acts that involved
moral turpitude in violation of Business and Professions Code section 6106. The hearing judge found
respondent culpable of each of the charges under this count, including a finding that respondent's conduct
involved moral turpitude.

On the first count, involving client Renee Harmon (Harmon), respondent was charged with violation of
section 6068, subdivision (m) (requiring an attorney “[t]to respond promptly to reasonable status inquiries
of clients™), rule 3-110(A) (requiring that a lawyer “not intentionally, recklessly, or repeatedly fail to per-
form legal services with competence”), and rule 3-700(A)(2) (prohibiting an attorney from withdrawing
from employment until reasonable steps are taken to see that harm will not result to the client). Respondent
was found not culpable of violation of section 6068, subdivision(m) and culpable on the other two charges.

In count three, respondent was charged with and found culpable of violating section 6068, subdivision (1)
(requiring an attorney to keep all agreements made in lieu of disciplinary prosecution). The agreement in
lieu of discipline required respondent to take and pass the California Professional Responsibility Exami-
nation (CPRE) and to take a course in law office management, all within one year. Respondent failed to do
either.

In count four respondent, as a part of his agreement in lieu of discipline, which was the subject of count
three, admitted a violation of former rules 6-101(A)(2) and 6-101(2), and sections 6068, subdivision (a) and
6103, as a part of his stipulation leading to his agreement in lieu of discipline. The facts admitted in the
stipulation are included in our review of the evidence, post.

We agree with the hearing judge that the misconduct was serious; however, we do not find that respondent
entered into a partnership with Bruce Hickman, although we find respondent did have an agreement with
him that amounted to sharing legal fees with a non-lawyer in violation of current rule 1-320. We find in
aggravation that respondent violated current rule 1-300 in aiding a non-lawyer to engage in the practice of
law. We further find that the misconduct involved moral turpitude in violation of section 6106.

As to count one, the Harmon matter, following analysis, we agree with the hearing judge that there was not
clear and convincing evidence of violation of section 6068, subdivision (m). We determine that there is not
clear and convincing evidence of culpability of violation of current rule 3-700(A)(2). We agree with the
hearing judge that respondent is culpable of violating current rule 3-110(A).





The culpability under section 6068, current (1) (failing to comply with the terms of an agreement in lieu of
discipline) (count three) is clear. The issue is not mentioned in the briefs of respondent, and without further
comment, we affirm the hearing judge's findings.

The respondent, in reaching the agreement in lieu of discipline, has admitted the violations charged in count
four, and again we affirm the findings of the hearing judge without further comment.

After giving weight to our determination that respondent was culpable of moral turpitude under section
6106, we affirm the discipline recommended by the hearing judge that respondent be suspended from the
practice of law for two years, that this suspension be stayed, and that respondent be placed on probation for
two years, on the condition that he be actually suspended for the first one year of that probation, along with
the other conditions recommended by the hearing judge.

I. REVIEW OF EVIDENCE
A. Charge of Entering a Partnership With Non-lawyer and Fee-Splitting

Initially, we look to the evidence pertaining to the charges that respondent entered into and maintained a
partnership with a non-lawyer, Bruce Hickman, that involved the practice of law, and that he shared legal
fees with Hickman (count two.) That charge further alleges that the misconduct involved moral turpitude in
violation of section 6106.

The record is clear that respondent, admitted to practice in 1963, has, for many years, maintained a
high-volume plaintiff's personal injury practice, operated primarily out of an office in Hacienda Heights.
Respondent estimated that he had an inventory of about 500 cases in the early months of 1992. He adver-
tised extensively in the yellow pages of various telephone directories covering areas of San Bernardino,
Riverside, and San Gabriel Valley, as well as other areas of Southern California.

Prior to March 31, 1992, and in that year, respondent received a call from Hickman, whom he had neither
met nor heard of at the time of the call. Hickman suggested that they meet and discuss ways in which
respondent could improve the effectiveness of his advertising and his case management of “pre-litigation”
matters. Pre-litigation matters were defined as those in which respondent had been retained, but no com-
plaint had been filed. Hickman represented himself as having experience as an adjuster for various insur-
ance carriers, and as an independent adjuster with experience in administering and negotiating settlements
on personal injury matters.

Following an initial meeting, Hickman reviewed a portion of respondent's client files and prepared a report
containing suggestions for improvement in management of the files, and outlining a program for more
effective yellow page advertising, covering a wider area at no additional cost. Included in the report was a
suggestion that respondent modify and expand his advertising and open new offices with the expectation of
an increase in cases and that respondent engage Hickman to manage the pre-litigation department.

At the time of the initial meeting Hickman maintained staffed offices in Ontario, from which he performed
investigations and other services for at least one other attorney.

Although no written agreement was reached between respondent and Hickman, we adopt the hearing
judge's findings that an oral agreement was reached between the parties, and we adopt the findings of the
hearing judge regarding the terms of that agreement. It was agreed that the pre-litigation files would be
moved to Hickman's Ontario office, and be under the management of Hickman. Hickman would be an
independent contractor, and would employ his own personnel, some of whom would leave respondent's
employ and join Hickman's staff. The litigation files would remain at the Hacienda Heights office and





remain under the management of respondent. Compensation to Hickman was to be determined on a formula.
Respondent was to pay all of his office expenses from gross attorney's fees earned on pre-litigation cases,
which included the cost of advertising, rent, employee's compensation, and other office expenses. The
balance was defined as net profit, to be divided between respondent and Hickman. Hickman was to get 25
percent of the net profit of those pre-litigation cases in respondent's office prior to the association with
Hickman, and 50 percent of the net profit on those cases where the retainer was signed after Hickman joined
the office.

Hickman's duties were agreed to include receiving and responding to new personal injury inquiries in re-
sponse to telephone calls, meeting with clients either in the office or at the client's home or other place of
convenience, obtaining client signatures on retainer agreements, and submitting those agreements to res-
pondent's office for acceptance or rejection. He was to obtain statements, police reports, and medical re-
ports; conduct field investigations; prepare demand letters on and negotiate settlements with insurance
companies to the extent practicable; and administer the pre-litigation files.

This agreement was made in early April 1992, and the parties operated under it, as will be described, until
January 12, 1993.

Hickman recommended and respondent agreed to a new plan of yellow page advertising plus other inci-
dental advertising, all of which became effective incrementally during the term of the relationship between
Hickman and respondent. New client calls were received by Hickman or a member of his staff. They would
screen the calls for those claims that appeared viable, and set appointments with such potential clients.
Hickman or a member of his staff would interview the client regarding the nature of the accident and the
extent of injury. If the interviewer determined that the claim was viable, a form retainer agreement was
presented to the client, and the member of Hickman's staff would open a file and undertake such investi-
gation as may be indicated. While the agreement between Hickman and respondent called for the retainer
agreement to be submitted to respondent for his approval and signature, the evidence demonstrated that, in
fact, Hickman or his employees had a signature stamp in respondent's name and that they frequently
stamped the retainer agreements with respondent's signature, without approval of respondent.

Respondent's name was placed on Hickman's offices in Ontario, and over the term of the agreement
Hickman leased additional offices in various communities in Southern California. These leases were gen-
erally in Hickman's name, although they were held out as the offices of respondent, by signage and tele-
phone answers. Respondent reimbursed Hickman for the rent on these offices as a charge before deter-
mining net profit. By virtue of the telephone system suggested by Hickman the area from which the call was
made could be identified, and an appointment would be set by an employee of Hickman in an office in or
near that area.

Respondent visited these offices infrequently, and some not at all. He visited Hickman's Ontario office
approximately 10 times, the Huntington Beach office less than that, and other offices when required for a
deposition or other litigated matter.

During the term of the agreement, pre-litigation cases settled at a rate of as much as 30 to 50 a month, with
little supervision from respondent or his employed attorneys. In practice Hickman's employees evaluated
the cases, set a demand value, and negotiated to resolution with the defendants or their insurance carriers.
The negotiators would then do a disbursement sheet, including all medical liens and other charges to be paid,
and present it to the client for approval. The disbursement sheet and the draft would then be forwarded to
respondent's Hacienda Heights office for approval, and the check prepared there. Respondent did not
charge clients for incidentals such as telephone, duplication, facsimile transmission, postage, or like items.
In addition, in no event were the attorney's fees deducted from any client's recovery to exceed the amount
the client received, even if that meant no attorney's fees at all.





Respondent discussed cases with Hickman on almost a daily basis. However, there is clear and convincing
evidence that in many cases the evaluation, negotiating, and settlement were conducted by Hickman or his
negotiators, with no supervision by an attorney, with the exception that after acceptance by the client the
draft was submitted to respondent or an employee attorney for approval of the disbursement sheet, showing
the allocation of the settlement funds, and for the actual disbursement of those funds.

Other than the Harmon matter, discussed post, the record reveals no complaints by clients during the term
of the arrangement with Hickman, nor any complaints by medical care providers or other lien claimants.
There are no allegations of capping nor improper handling of trust funds.

The agreement between respondent and Hickman did not provide that Hickman was to have an ownership
interest in the pre-litigation matters, nor was Hickman to share in losses, should they occur. There was no
holding out to the public or others that a partnership had been created between Hickman and respondent,
nor was there any change in the name as the result of the association with Hickman. There was no sharing of
profits or income from cases other than the pre-litigation cases.

During the period of the relationship between respondent and Hickman, April 1992 to January 12, 1993,
respondent paid to Hickman approximately $350,000, which included reimbursement for equipment and
telephone advertising expenses Hickman had advanced, certain other expenses and salaries for negotiators
and office personnel, and compensation to Hickman according to the agreed formula. In January 1993 a
dispute arose between Hickman and respondent over a $61,000 check respondent delivered to Hickman to
reimburse him for yellow page advertising. Early the morning following the dispute Hickman and one of
his employees removed from the offices a substantial portion of the pre-litigation files, resulting in the
arrest of Hickman.

B. The Harmon Matter

On July 24, 1990, Renee Harmon was involved in a single car accident while driving a Chrysler automobile
rented from General Rent-A-Car. Following the rental, which was to be for an extended period, Harmon
complained to General-Rent-A-Car that the steering was periodically malfunctioning. Following an in-
spection the vehicle was returned to Harmon with a statement that no malfunction could be found. The-
reafter, with Harmon driving, the automobile crossed opposing traffic, jumped the curb, and came to rest.
She sought treatment for neck and back pain the next day. Harmon filed an accident report with General
Rent-A-Car, and although called, the police did not prepare an accident report.

In late July or early August 1990, Harmon retained respondent to handle the personal injury arising from the
accident. She advised respondent that she had purchased all of the insurance available at the time of the
rental of the Chrysler. On September 21, 1990, on Harmon's behalf, respondent filed a personal injury
action against General Rent-A-Car, its parent company, and 20 Does. Respondent referred Harmon to
physicians and advised her that they would file a lien to be paid at the time of her recovery. There was no
discussion of responsibility for the medical charges in the event of no recovery.

Respondent's investigation of the claim included a discussion with representatives of General Rent-A-Car,
who advised that they had checked over the Chrysler and found nothing wrong with it, but did not include
an independent examination of the vehicle, nor did it include any discovery on that issue, or otherwise.
Respondent testified that in September of 1990 he determined that Harmon's case had no merit and that he
so advised her, but that he filed the action to protect her claim. Harmon did not recall such a statement.

In July 1991, and within one year of the date of the accident, respondent filed a first amended complaint
naming Chrysler Corporation for the first time. Chrysler was not named as a Doe, but rather was named as





the result of the filing of new complaint entitled “First Amended Complaint.”

In March 1992 respondent made written demand on General Rent-A-Car for over $59,000. In May 1992, an
identical demand was made on Chrysler. Both denied liability. No further action in the Harmon file is
shown until August 1993, when Harmon wrote respondent complaining about the level of service. On
September 20, 1993, the first amended complaint was served on Chrysler by certified mail, return receipt
requested. On that same day Harmon signed a substitution of attorney substituting Michael Hemming as
attorney for Harmon. That substitution was filed September 29, 1993.

In November 1993 Chrysler moved to quash service or to seek discretionary dismissal under Code of Civil
Procedure sections 583.210 and 583.420. No opposition to that motion was filed on behalf of Harmon, nor
was any appearance made at the hearing, and the court ultimately dismissed the complaint as to Chrysler.

Harmon's testimony regarding communications with respondent was vague, while respondent testified that
he personally talked with Harmon on 15 occasions, and with her brothers on 5 other occasions. Also, she
talked with Hickman's negotiators an undetermined number of times.

C. Agreement in Lieu of Discipline

In April 1990 respondent entered into an agreement in lieu of discipline requiring him to take and pass the
CPRE and to complete a course in law office management, all within one year. In testimony, respondent has
admitted his failure to comply with either of these provisions of the agreement.

D. The Charge Underlying the Agreement in Lieu of Discipline

In the agreement in lieu of discipline respondent stipulated to the facts and conclusions of law set forth
below.

1. Facts

On March 4, 1980, respondent was hired by Wesley F. Jefferson and Mary J. Jefferson (the Jeffersons) to
represent them in a foreclosure action concerning their real property and to file a lawsuit on their behalf
arising therefrom against several defendants, including Goldenstate Company and Josephine DeFalco.

2. Respondent filed an action on behalf of the Jeffersons in Los Angeles Superior Court entitled Wesley and
Mary Jefferson v. Robert P. Davis, et al., case no. EAC 33683. He conducted discovery, including a
mandatory settlement conference held on October 4, 1983.

3. Respondent located and served the two defendants who appeared to be most at fault, Goldenstate and
DeFalco. On April 7, 1985, the statute of limitations tolled as to the remaining defendants for failure to
prosecute within the five-year limitation, due to respondent's inadvertence. Respondent successfully ob-
tained a default judgment as to Goldenstate and DeFalco, who had, in the meantime, disappeared without
responding to the complaint.

4. Respondent also represented the Jeffersons as defendants in an unlawful detainer action known as Lewis
v. Jefferson, et al. Pomona Municipal Court case no. 37608.

5. 0n April 7, 1980, respondent appeared in the Pomona Municipal Court on behalf of his clients, who were
not present. He negotiated a stipulation which would allow his clients to remain in possession of their
residence until resolution of the superior court matter described above, on certain conditions. The latter
included paying back rent of $475 per month. As the only alternative was immediate eviction, respondent





believed his clients would be willing and able to enter such a stipulation.

6. On April 10, 1980, respondent executed a stipulation for judgment on behalf of the Jeffersons without
their authorization, but believing they would agree to the terms if fully advised. He thereafter left a message
at their home advising them of his action and asking them to contact him if they did not agree to the terms.
The Jeffersons were out of town and did not receive or respond to the message.

7. The stipulated judgment was received and filed by the plaintiff's attorney. The Jeffersons were unable to
meet the terms of the stipulation and were evicted from their property. Respondent attempted to set aside
the judgement, but was unsuccessful.

8. Respondent's conduct in the unlawful detainer action did not cause the Jeffersons to be evicted, but, in
fact, resulted in some extension of time in what would otherwise have been a summary eviction proceeding.

9. The delay in respondent's handling of the superior court action, and his failure to maintain contact with
his clients and to keep them fully advised of their position in the unlawful detainer action, were partially the
result of insufficient office controls to assure attention to those client matters.

2. Conclusions of law

Respondent admitted that he wilfully violated former rules 6-101(A)(2) and 6-101(2) and sections 6068,
subdivision (a) and 6103.

I11. DISCUSSION
A. The Existence of a Partnership With Hickman

We first consider whether or not either the terms of the oral agreement between respondent and Hickman or
their conduct in carrying out that agreement created a partnership consisting of the practice of law as pro-
scribed by current rule 1-310. Absent authority to the contrary we interpret the use of the word “partner-
ship” in that rule to mean partnership in the commonly understood definition as it exists in the civil law.

Under the Uniform Partnership Act, specifically section 15006 of the Corporations Code, “A partnership is
an association of two or more persons to carry on as co-owners a business for a profit.” Section 15007,
subdivision (3) of that same code states that sharing of gross returns does not, of itself, establish a part-
nership; while subdivision (4) provides in effect that receipt of a share of profits in a business is prima facie
evidence of partnership, except, inter alia, where the share of profits was received as wages of an employee.
(See also Brockman v. Lane (1951) 103 Cal.App.2d 802, 805, 9, 230 P.2d 369 Witkin, Summary of
Cal.Law (9th ed. (1989) Partnership, § 23, pp. 422, 423.)

The record is barren of evidence that Hickman had any ownership interest in any of the assets of respon-
dent's law firm, including additions to equipment that were purchased as a result of the relationship. Res-
pondent either paid for or reimbursed Hickman for additional computers, phone equipment, and other
capital items. There is no evidence that Hickman had any ownership interest in these assets, either directly
or as a partner. Further, the files were respondent's and the client's. In spite of Hickman's removal of the
files at the termination of the relationship, it is clear that they were the files of respondent.

Hickman, although sharing in the profits from a portion of respondent's practice, had no obligation to pay
any portion of the firm's liabilities, contingent or actual.

Hickman, in his testimony, repeatedly referred to himself as the partner of respondent, whether the question





related to the relation of the parties nor not. However, there is no evidence that he ever referred to himself as
a partner during the term of the relationship. Nor is there any evidence that the parties ever held themselves
out as partners, either to clients or others. Respondent testified that the sole purpose of the shared net profits
was to create a compensation plan that would fairly compensate Hickman, and create an incentive for
productive work from Hickman and his staff. Hickman had no access to the general or trust accounts of
respondent, nor did respondent share in the proceeds of any activity of Hickman, other than in relation to the
pre-litigation cases.

The State Bar calls our attention to Crawford v. State Bar (1960) 54 Cal.2d 659, 7 Cal.Rptr. 746, 355 P.2d
490. There, we note, the court found that the respondent and his father, a disbarred lawyer, adopted a firm
name of Crawford & Crawford, held themselves out as partners, maintained a single general account into
which were deposited the proceeds of the law practice and the disbarred father's “tax consulting” business,
all of which was conducted out of a single office. There was no separate accounting of income and expenses,
and the court found that not only did they hold themselves out as partners, they considered themselves as
partners.

In the matter before us none of the elements found by the court in Crawford is present. Hickman's testimony
appears to be the first representation to or by anyone that a partnership existed. As we have indicated,
Hickman's testimony in this regard is neither confirmed nor believable.

In the judgment of this court there is not clear and convincing evidence that respondent entered into a
partnership with Hickman, and we reverse the finding of culpability in the charge of violating current rule
1-310.

B. The Sharing of Fees

We next look to the charge of violation of current rule 1-320(A) (prohibiting a lawyer from directly or
indirectly sharing fees with a non-lawyer). Respondent freely acknowledges the terms of the compensation
plan for Hickman, but argues that such a plan does not violate current rule 1-320(A), or any other rule of
professional conduct. We disagree.

The pre-litigation cases, as defined by the parties, were delivered to Hickman for his supervision and ad-
ministration. The control of these cases by respondent or his attorney staff, under the terms of the agreement
or as carried out in practice as found by the hearing judge, was, at best, minimal. We agree. We need not
decide whether the compensation plan for Hickman would have been proper had respondent or his attorney
staff remained in control of the pre-litigation clients and maintained the files under their direct supervision,
for, in fact, Hickman and his staff, with little or no control, were settling 30 to 50 cases a month; evaluating
whether to accept clients in respondent's name, frequently without review by an attorney; setting values on
clients' claims; negotiating with insurance companies and settling those claims, frequently without any
attorney input; and, on occasion, even filing lawsuits to prevent the running of the statute of limitations
without attorney control. The pre-litigation files were transferred to a separate facility at which there was no
resident lawyer, only periodic visits by an attorney member of respondent's staff. Hickman's employees
were receiving calls from over 40 different telephone lines and evaluating the claims with almost no at-
torney supervision. For this Hickman received a percentage of the net fees on the pre-litigation cases he
handled.

In In the Matter of Jones (Review Dept.1993) 2 Cal.State Bar Ct.Rptr. 411, this court was confronted with
an almost identical agreement for the compensation of a non-attorney. There the agreement provided that
half of all attorney fees collected would go to office upkeep and overhead, one-quarter would go to res-
pondent lawyer, and one-quarter would go to the non-lawyer. (Id. at p. 416.) We held that respondent was
culpable of dividing fees with a non-lawyer. There, the decision was based on former rule 3-102(A). There





is no material difference between that former rule and current rule 1-320(A) for our purposes.

Respondent argues that there are marked differences between the instant matter and Jones in that in Jones
there was a clear and deliberate effort to create a partnership, and that in this matter respondent maintained
control of all of the pre-litigation cases, and that all disbursements were properly made from respondent's
trust account under respondent's supervision.

As we have pointed out, we do not agree that, in fact, respondent maintained control over his pre-litigation
cases, but rather affirm the hearing judge's finding that the control had been substantially abdicated to
Hickman. In our previous section we have determined that there was no partnership. While that may bear on
the degree of discipline, it has little bearing on the issue of culpability regarding sharing fees with a
non-lawyer. Respondent did maintain control over the disbursement of clients' funds received in settlement,
which is a significant factor, but that alone does not demonstrate sufficient control to avoid a showing of
sharing fees with a non-lawyer in violation of the current rules.

As pointed out by the Supreme Court, the fundamental concern addressed by the prohibition against
fee-splitting with a non-lawyer is the risk posed by the possibility of control by non-lawyers more interested
in personal profit than the client's welfare. (In re Arnoff (1978) 22 Cal.3d 740, 748, fn. 4, 150 Cal.Rptr. 479,
586 P.2d 960; Gassman v. State Bar (1976) 18 Cal.3d 125, 132, 132 Cal.Rptr. 675, 553 P.2d 1147.)

The issue of fee-splitting was also presented in In the Matter of Nelson (Review Dept.1990) 1 Cal.State Bar
Ct.Rptr. 178, along with issues of forming a partnership with a non-lawyer and capping. While we have not
found a partnership, and there is no evidence of capping, Nelson remains instructive. In a situation in which
Nelson exercised at least some control over the activities of the non-lawyer, this court found that he violated
the prohibition against sharing fees with a non-lawyer.

We conclude that respondent is culpable of sharing fees with a non-attorney in violation of current rule
1-320(A).

C. The Issue of Moral Turpitude

The State Bar has charged respondent with commission of acts of moral turpitude under section 6106 re-
garding his relationship with Hickman. To properly evaluate this charge we must look to the acts shown by
the record and consider not only culpability, but also any acts shown by the record that would constitute
aggravation. Although not charged, the record is reviewed to determine if respondent is culpable of aiding a
person or entity in the practice of law in violation of current rule 1-300(A). That rule provides, “A [lawyer]
shall not aid any person or entity in the unauthorized practice of law.”

As we have set forth, ante, the control of the pre-litigation cases by respondent or his attorney staff was
minimal. The pre-litigation cases were delivered to Hickman for his supervision and administration at a
location away from respondent's principal office. Hickman and his staff were accepting clients in the name
of respondent and negotiating and settling cases with little or no attorney control. These settlements were at
a rate of 30 to 50 cases a month; and bonuses were paid by Hickman to his employees for settlement of these
cases, demonstrating a concern for profit by Hickman and his employees rather than a concern for the
individual client. (Cf. In re Arnoff, supra, 22 Cal.3d 740, 748, fn. 4, 150 Cal.Rptr. 479, 586 P.2d 960.)

Respondent's name stamp was used by Hickman and his employees in sending out demand letters, cor-
respondence with clients, and, on occasion, even complaints filed on behalf of clients. There was little or no
contact between respondent and his attorney staff and the pre-litigation clients, as a general rule. The
evaluation of the claim was done almost exclusively by Hickman, or his “negotiators,” although there were
regular conferences between Hickman and respondent. The majority of meetings with pre-litigation clients





was done on premises without an attorney in regular attendance, although there was generally telephonic
advice available when requested by a negotiator.

We conclude that in totality the agreement as carried out between respondent and Hickman created a situ-
ation where Hickman was, in fact, practicing law. In this respect, the conduct of Hickman was analogous to
the conduct of the disbarred father, Howard, in Crawford v. State Bar, supra, 54 Cal.2d 659, 7 Cal.Rptr. 746,
355 P.2d 490. There Howard gave advice on a mining claim, but a fee was charged by the firm. The court
noted “Although Howard's services might lawfully have been performed by title companies, insurance
companies, brokers, and other laymen, it does not follow that when they are rendered by an attorney, or in
his office, they do not involve the practice of law. People call on lawyers for services that might otherwise
be obtained from laymen because they expect and are entitled to legal counsel. Attorneys must conform to
professional standards in whatever capacity they are acting in a particular matter. [Citations.]” (ld. at pp.
667-668, 7 Cal.Rptr. 746, 355 P.2d 490)

In the matter before us the clients engaged the services of respondent. They expected and were entitled to
have the services of an attorney in evaluating and settling their personal injury claims. Instead, they got the
services of an adjuster and his negotiators, housed in offices bearing respondent's name, with phones
answered in respondent's name and correspondence and negotiations conducted in respondent's name, with
little or no input from respondent. We conclude that respondent aided Hickman in the practice of law in
violation of current rule 1-300(A). Since not charged, that violation will be considered in aggravation and
considered in making a determination of whether respondent is culpable of moral turpitude under section
6106.

When the totality of respondent's conduct is considered in his relationship with Hickman and Hickman's
employees, we are confronted with respondent moving a substantial portion of his practice away from his
principal office, and with few remaining controls delivering it to the administration and supervision of a
non-lawyer, Hickman.

There are no ethical concerns raised in connection with respondent's advertising, nor with the screening of
potential client calls. The volume of respondent's practice does not present ethical questions, provided that
each of the steps that involve the practice of law either are performed by a lawyer or are so immediately
under a lawyer's supervision as to not run afoul of the underlying purpose of current rule 1-300(A) or sec-
tions 6125 and 6126.

Here, a lawyer with almost 30 years of practice, primarily in the personal injury field, entered into an
agreement that we have found to constitute fee-splitting, as well as conduct that aided a non-lawyer in the
practice of law. The scheme as carried into effect clearly created the illusion that the various new offices of
respondent were, in fact, law offices staffed by lawyers to whom clients could come to resolve their per-
sonal injury problems. In fact, they were obtaining a lay negotiating service that, in many obvious respects,
was practicing law. This operation continued in effect for some nine months, accelerating in volume on a
monthly basis. In spite of this increase in volume there is no evidence of increased supervision by attorneys,
and, in fact, as the volume increased, the supervision by attorneys on individual cases decreased, even as the
number of Hickman's employees increased.

In In the Matter of Jones, supra, 2 Cal.State Bar Ct.Rptr. 411, the misconduct was found to involve moral
turpitude where the respondent set up a venture with a non-lawyer. In that matter the respondent had only
practiced law for two years, and the court noted that he ignored the “basic precepts of attorney professional
responsibility....” (ld. at p. 419.) In this matter, we have less egregious conduct by an experienced attorney
who, we must assume, had a full command of the “basic precepts of attorney professional responsibility.”

Even though respondent's misconduct was less egregious than Jones's misconduct, it was committed by an





attorney, who, with the slightest bit of research, would have been made fully acquainted with the pro-
scription on sharing fees, or aiding a non-lawyer in the practice of law. This plan continued for nine months.

Although respondent testified that the retainer agreements signed by the client were to be delivered to him
for approval or rejection, the evidence is clear that in many, if not nearly all cases, Hickman or his nego-
tiators were the ones who accepted the clients without further approval. Respondent knew that Hickman
and the negotiators were settling cases about which he knew little or nothing.

During oral argument respondent called our attention to the Insurance Adjuster's Act, Insurance Code
section 14000 et seq., arguing that the activities of Hickman and his employees would have been authorized
under that act. We note that no evidence was introduced showing or suggesting that either Hickman or any
of his employees were licensed under that act. Insurance Code section 14002 prohibits an insurance adjuster
from engaging in the practice of law unless the adjuster is an active member of the State Bar of California,
while Insurance Code section 15002 imposes a similar restriction on public insurance adjusters. We further
note that a public insurance adjuster includes one who, for compensation, assists an insured in negotiating
for or effecting a claim on behalf of an insured. (Ins.Code, § 15007.)

Respondent seeks to identify his duties in pre-litigation cases as no more that those of an insurance adjuster.
The analogy is not apt. Respondent is a lawyer, and clients contact his office because of and in reliance on
that fact. When retained, respondent must competently evaluate the client's claim and represent the client
appropriately. While insurance on the part of a prospective defendant may affect the value of the claim, it is
not strictly a claim against that defendant's insurance carrier, but against that defendant, regardless of in-
surance. Also, in making such an assertion, respondent completely ignores the language of Crawford v.
State Bar, supra, 54 Cal.2d 659, 667-668, 7 Cal.Rptr. 746, 355 P.2d 490, quoted ante. The argument
places in doubt respondent's understanding of his fundamental duties as a lawyer in representing clients.

Respondent knew that he was abdicating his responsibilities as an attorney and acted purposefully in al-
lowing Hickman to engage in activities which constituted the practice of law. Accordingly, respondent's
acts involved moral turpitude in violation of section 6106.

D. The Harmon Matters
1. Charge of violation of 6068, subdivision (m)

The hearing judge found a lack of clear and convincing evidence that respondent was culpable of violating
section 6068, subdivision (m) (imposing a duty on attorneys to respond promptly to reasonable status in-
quires of clients). Our independent review of the record leads us to a like finding and we affirm the hearing
judge's decision as that count.

2. Charge of violation of current rule 3-110(A)

Current rule 3-110(A) provides that an attorney shall not intentionally, or with reckless disregard or re-
peatedly fail to perform legal services competently.

As the record reveals and the hearing judge found, respondent failed to make claim against the medical
coverage that Harmon represented that she had purchased, to properly investigate the condition of the
Chrysler automobile following the incident, and to conduct discovery regarding Harmon's claim. On the
other hand, respondent filed a timely action, caused it to be served on the car rental agency, and filed a
timely amended complaint naming Chrysler Corporation, but made ineffective effort to have it served. In
addition, respondent's office had made settlement demands on both the car rental agency and Chrysler
Corporation.





While respondent did undertake some action on behalf of Harmon, he failed to make claim on her purported
insurance, he took no action to prosecute Harmon's case other than file the complaint and the first amended
complaint, he caused no independent investigation to be made, he performed no discovery, and he failed to
cause service to made in such a manner to prevent a motion for discretionary dismissal.

Respondent argues that as early as September 1990 he concluded that Harmon's case was not meritorious.
In spite of that he remained counsel of record and performed some services until September 1993. Fol-
lowing our de novo review we conclude that respondent is culpable of violating current rule 3-110(A).

3. Charge of violation of current rule 3-700(A)

Current rule 3-700(A)(2) prohibits a member from withdrawing from employment without taking rea-
sonable steps to avoid foreseeable prejudice to the client. Here respondent withdrew following service on
Chrysler Corporation, and well before any motion for discretionary dismissal or to quash service was
brought by Chrysler. Chrysler was served on September 20, 1993. On that same day Harmon signed a
substitution of attorney replacing respondent with Hemming as attorney for Harmon. That substitution was
filed nine days later. The Chrysler motion to dismiss or quash service was not made until November and
was served on Hemming. The fact that respondent’s successor counsel made no effort to resist the discre-
tionary dismissal motion cannot be attributed to respondent. While respondent's failure to act more
promptly may have inspired the motion for dismissal, we have dealt with such conduct in the prior section
of this opinion. We determine that there is not clear and convincing evidence that his withdrawal, under
circumstances giving successor counsel ample time to resist the motion for discretionary dismissal, resulted
in a violation of current rule 3-700(A)(2), and we reverse the hearing judge's determination on that issue.

IV. DISCIPLINE

While we have reversed the findings of culpability in part of the Harmon matter and as to entering into a
partnership agreement with Hickman, a non-lawyer, respondent remains culpable of sharing fees with a
non-lawyer in several hundred cases, extending over a period of some nine months. In aggravation res-
pondent has been found to have aided a non-lawyer to engage in the practice of law, again, covering several
hundred cases and for a period of nine months.

In addition, these findings of culpability and aggravation are measured in a situation in which respondent
has failed to comply with a prior agreement in lieu of discipline. We therefore add to the balance that vi-
olation by respondent of section 6068, subdivision (1) (requiring a lawyer to keep all agreements made in
lieu of discipline).

Still further, we look to respondent's admission of violation of former rule 6-101(A)(2) (requiring an at-
torney not to intentionally, recklessly or repeatedly fail to perform competently), former rule 6-101(2)
(requiring reasonable diligence to accomplish the purpose for an attorney was employed) and section 6068,
subdivision (a) (requiring an attorney to support the federal and state laws and constitutions) and section
6103 (prohibiting disobedience to an order of court that attorney ought, in good faith, to obey). Each of the
admissions to these charges followed respondent’s stipulation of fact arising out of the 1985 disciplinary
charge. We weigh these admissions of culpability along with the admitted facts in determining discipline.

We consider in recommending discipline, among other things, the fact that the conduct in sharing fees with
a non-lawyer appears to go directly to the heart of the reason for current rule 1-320(A) as expressed by the
Supreme Court in In re Arnoff, supra, 22 Cal.3d 740, 748, fn. 4, 150 Cal.Rptr. 479, 586 P.2d 960. The
conduct of Hickman and his negotiators clearly posed the risk of non-lawyers' elevating the personal profit
motive above the interests of the clients. This risk was greatly exacerbated by respondent's deliberately





creating a situation where Hickman and his negotiators were, in fact, practicing law. We also consider the
volume of cases handled by Hickman and his employees, the dollar amount involved, and the length of time
it continued.

In further aggravation, we note that respondent, so far as the record shows, has made no effort to take the
professional responsibility examination, required by his agreement in lieu of discipline.

We consider in mitigation, as found by the hearing judge, that respondent presented evidence of good moral
character and reputation in the community from a broad cross section of the community, including lawyers.
Each of the witnesses had known respondent for many years, each knew of the nature of the charges against
him, and each testified to his good moral character.

We also consider the evidence of community service by respondent. This shows that for many years he has
participated in community activities and lent assistance and support to them. We further note, in mitigation,
respondent's evidence of the revision in the management of his offices. This includes far greater participa-
tion by respondent in each case, whether in litigation or otherwise, and commendable evidence of man-
agement systems to control a high-volume law office.

The State Bar has recommended that respondent be suspended for a period of three years, stayed, and that
he be placed on probation for three years on the condition, among others, that he be actually suspended for
a period of one year. This is the actual suspension recommended by the hearing judge. The respondent, on
the other hand, argues in connection with discipline only that one year of actual suspension is far too harsh.

In looking to the cases dealing with discipline for the type of culpability found here, we find no case iden-
tical, but several that are helpful. In In the Matter of Scapa and Brown (Review Dept.1993) 2 Cal.State Bar
Ct.Rptr. 635, respondents set up a branch office in which non-lawyer independent contractors were re-
sponsible for signing up clients and were paid in cash based on the value of the client's case. In that case,
there was also illegal solicitation by the non-lawyers, and respondents were found culpable of charging
unconscionable fees. There, respondents were actually suspended for 18 months.

In In the Matter of Jones, supra, 2 Cal.State Bar Ct.Rptr. 411, this court found that respondent had entered
into a partnership with a non-lawyer, divided fees with a non-lawyer, and aided a non-lawyer in the practice
of law. There was harm to clients, and upon discovering that non-lawyers were using cappers to obtain
clients in respondent's name, respondent took no decisive action. The actual suspension imposed was two
years.

In In re Arnoff, supra, 22 Cal.3d 740, 150 Cal.Rptr. 479, 586 P.2d 960, there was a fee-splitting agreement
between Arnoff and a non-lawyer. This was exacerbated by the layman paying kickbacks to doctors and
others, although it was not clear that Arnoff knew of the kickbacks. Further, in that matter the layman
maintained the books and records of the office, and disbursements were made without the control of Arnoff.
There was strong evidence that fraudulent medical reports were used, and there was a question as to
whether Arnoff knew of that fraud. In that matter Arnoff was actually suspended for a period of two years.

In In the Matter of Nelson, supra, 1 Cal.State Bar Ct.Rptr. 178, it was stipulated that respondent entered a
partnership for the practice of law with a non-lawyer, divided fees with the non-lawyer, and used the
non-lawyer as a capper. There was no evidence of harm to clients. In addition, cases were transferred to
another lawyer who settled cases without client authority and misappropriated a portion of their settlement
proceeds. There, the respondent showed mitigation in the form of decisive withdrawal from the misconduct
and thorough cooperation with the State Bar. In addition, five years had elapsed between the misconduct
and the hearing. In Nelson respondent received six months actual suspension.





In the matter before us we have no known harm to clients as the result of the relations between respondent
and Hickman, although as pointed out in Nelson,“the potential for such harm was great....” (ld. at p. 189.)
Looking to 2.3 and 2.6 of the Standards for Attorney Sanctions for Professional Misconduct (Standards),
we note that where moral turpitude is found we look to client harm and the magnitude of the act as it relates
to the practice of law in determining the extent of discipline.

We find this case less egregious than the cited cases in that no capping was involved. While no partnership
agreement has been found in the instant case, the circumstances of permitting Hickman and his employees
to practice law with pre-litigation cases in an enormous volume create substantially the same risk to the
public and the administration of justice. We find far less cooperation with the State Bar in this matter than in
either Nelson or Jones. Further, in this matter we have elements that were not present in any of the cited
cases. Respondent had practiced law for approximately 29 years when he engaged in the misconduct de-
scribed.

Respondent has practiced for many years without discipline and is entitled to great weight in mitigation for
that factor. However, we are left with an experienced attorney who engaged in serious misconduct, in great
volume over an extended period of time.

We also consider serious, respondent's failure to comply with the terms of his agreement in lieu of discip-
line. We weigh respondent’s admitted misconduct in the matters leading to the agreement in lieu of dis-
cipline.

Weighing all of the factors, we conclude that the actual suspension of one year requested by the State Bar
and recommended by the hearing judge is appropriate, and we affirm that recommendation.

V. RECOMMENDATION

It is recommended that respondent be suspended from the practice of law in the State of California for a
period of two years, that execution of this suspension be stayed, and that respondent be placed on probation
for two years, on condition that during the first year of probation respondent be actually suspended from the
practice of law in the State of California. In addition, we recommend that each of the remaining conditions
of probation and other requirements recommended by the hearing judge be imposed, except that the rec-
ommendation for costs be amended to provide that costs be awarded to the State Bar pursuant to section
6086.10 and that those costs be payable in accordance with section 6140.7 (as amended effective January 1,
1997). As a further exception, it is recommended that respondent be required to take the Multistate Pro-
fessional Responsibility Examination in lieu of the California Professional Responsibility Examination.
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OPINION FINDING THAT LAW FIRM HAS ENGAGED IN UNAUTHORIZED PRACTICE OF
LAW

SAMUEL L. BUFFORD, Bankruptcy Judge.
I. Introduction

This case raises the issue of whether a law firm may use a non-attorney to negotiate, on behalf of a creditor
client, a reaffirmation agreement with a debtor in a chapter 7 bankruptcy case.

The court holds that, where a client hires a law firm to negotiate a contract, the negotiation of the contract
constitutes the practice of law that must be performed by an appropriately licensed attorney. Thus, when a
law firm uses a non-attorney to negotiate a contract on behalf of a client of the firm, this constitutes the
unauthorized practice of law. Such unauthorized practice of law occurs when a non-attorney employee of a
law firm negotiates, on behalf of a creditor, the reaffirmation of a debt that may otherwise be dischargeable
in a bankruptcy case.

I1. Facts

Prior to filing this bankruptcy case, debtors Alfredo and Letitia Carlos used their charge card issued by
Sears, Roebuck & Co. (“Sears”) to make numerous purchases, including a washing machine, a 19-inch
television and a VCR. The court has previously found that the unpaid balance on the charge card as of the
date of filing this bankruptcy case was unsecured. See In re Carlos, 215 B.R. 52, 59
(Bankr.C.D.Cal.1997).

Sears hired Liebowitz & Constantino (“L & C”) to represent it in the negotiation of reaffirmation agree-
ments with debtors who filed chapter 7 bankruptcy cases in this district. L & C represented Sears in a
substantial number of such cases, including the case at bar.

Because the debtors were not represented by counsel in the negotiation of the reaffirmation agreement, a
hearing for approval of the agreement was required. Both debtors appeared and testified. Even though Sears
would be the beneficiary of an approved reaffirmation agreement, it failed to appear at the hearing.

According to the testimony of each of the debtors, Lynn Castro appeared at the meeting of creditors, and
approached them. Ms. Castro told them that she was a lawyer representing Sears, and that Sears was going
to repossess the washing machine, television and VCR if Mr. Carlos did not agree to a *537 reaffirmation of
$780, to be paid in payments of $19 per month. The Sears representative failed to disclose that Sears in-
tended to charge interest on the reaffirmed debt at the rate of 21.2%, that the total amount of payments
would be $1995, or that it would take 8 3/4 years to repay the reaffirmed debt. The Sears representative also
failed to make any of the other disclosures required for a valid reaffirmation agreement.

A check of this court’s records showed that Lynn Castro was not admitted to practice law in this court. A
further check with the California State Bar disclosed that the only Lynn Castro licensed to practice law in





California had her office in Walnut Creek, a suburb of Oakland. In consequence, the court formed a sus-
picion that the person who appeared for L & C to negotiate the reaffirmation agreement on behalf of Sears
was not an attorney licensed to practice law. In consequence, it appeared that L & C had engaged in the
unauthorized practice of law by sending a non-attorney to negotiate the reaffirmation agreement.

To permit L & C to be heard on this issue, the court issued an order to show cause. At the hearing Laurie
Griffin appeared and testified that it was she who usually appeared at meetings of creditors to negotiate
reaffirmation agreements for Sears. While she did not recall the Castro case, she testified that the notes for
this reaffirmation agreement were in her handwriting. Although she holds a law degree from Western State
University School of Law, Ms. Griffin admitted that she was not licensed to practice law in California or in
this court. Lynn Castro did not appear at the hearing, but submitted a declaration that she was a legal sec-
retary at L & C, and that she did not attend meetings of creditors.

Ms. Griffin testified as to her standard procedure at a meeting of creditors. Where a debtor was not
represented by counsel, she would state on the record that she would meet afterwards with the debtor about
the Sears debt. She would then meet with the debtor in the courtyard outside the building where the creditor
meeting was held to negotiate a reaffirmation agreement. Her compensation was a commission based on the
amount of debt for which she obtained reaffirmations.

Ms. Griffin testified that she never told debtors that she was an attorney. However, if a debtor asked for
identification, Ms. Griffin gave them a business card which stated, “Law Offices, Liebowitz & Constantino,
a Professional Corporation, Laurie Griffin, Account Representative.”

The court has observed the witnesses who testified, heard their testimony and evaluated their credibility.
The court finds that the testimony of the debtors is credible in all respects, except that they misidentified the
person who represented Sears in the reaffirmation negotiations. The court finds that it was Laurie Griffin,
and not Lynn Castro, who represented Sears. The court finds that Ms. Griffin falsely represented to the
debtors that she was an attorney, and that she failed to make the disclosures required for a reaffirmation
agreement that can be approved by the court. See Kamps, 217 B.R. 836passim (Bankr.C.D.Cal.1998); see
also Carlos, 215 B.R. at 57-59.

I11. Analysis

[1] Reaffirmation agreements are provided for solely under Bankruptcy Code § 524. *538 Any reaffir-
mation agreement that does not meet the requirements of this statutory provision is illegal, and a violation
of the discharge provisions of section 524.

Neither the Bankruptcy Code nor the Federal Rules of Bankruptcy Procedure specifies whether a creditor
must be represented by an attorney to negotiate such an agreement. More broadly, the Bankruptcy Code is
generally silent on the subject of whether a creditor (apart from an individual ) must be represented by an
attorney in a bankruptcy case. There are two possible sources of authority requiring such representation by
an attorney: court rules requiring that a party in interest (other than an individual) be represented by counsel,
and state law prohibiting an attorney from assisting in the practice of law without a license.

A. Appearance by Attorney

[2] Local federal court rules generally require that all parties (except individuals) who appear in court be
represented by counsel. Local Rule 102(7) of this court is generally in accord: it prohibits a corporation,
partnership or unincorporated association from filing a petition or otherwise appearing pro se in any
bankruptcy case or proceeding.

However, the negotiation of a reaffirmation agreement outside the office of the United States Trustee does





not involve an appearance in the case, within the meaning of Rule 102(7). This rule only applies to ap-
pearances in court, and signing papers on behalf of a client that are filed with the court. Thus the rule re-
quiring that a non-individual be represented by counsel in court is inapplicable to this case.

B. Unauthorized Practice of Law

All states regulate the practice of law, and require that a person be licensed in order to practice law. In most
circumstances, the prerequisites for a license to practice law include completing an undergraduate college
degree and a graduate degree in law, and passing the state's bar examination. See, e.g.,CAL. BUS. &
PROF.CODE 8§ 6060 (West 1998).

1. Ms. Griffin's Practice of Law

[3] California law does not define what constitutes the practice of law. The California Supreme Court has
stated:

the practice of law ... includes legal advice and counsel and the preparation of legal instruments and
contracts by which legal rights are secured....

Crawford v. State Bar, 54 Cal.2d 659, 667, 7 Cal.Rptr. 746, 355 P.2d 490 (1960). Legal representation may
include making court appearances, giving legal advice, signing legal documents, and evaluating the legal
rights of a client. CHARLES W. WOLFRAM, MODERN LEGAL ETHICS § 16.3.2 (1986).

This broad definition includes many services that may properly be performed by laymen, such as accoun-
tants, title companies or brokers. In California a contract need not be negotiated by an attorney. Indeed,
many contracts are negotiated without the assistance of counsel. This court does not propose to change this
well-established mode of doing business in California.

The situation is different, however, when a client hires an attorney to perform such services. Where a client
hires an attorney, the representation of the client's interests normally constitutes the practice of law. The
*539 client expects and is entitled to the expertise of an attorney to assure that the client's legal interests are
protected and advanced according to the standards of law practice in the community. Crawford, 54 Cal.2d
at 667-68, 7 Cal.Rptr. 746, 355 P.2d 490. The communications between the attorney and the client are
normally protected by the attorney-client privilege. SeeCALIFORNIA EVIDENCE CODE 88§ 950-62
(West 1998). Furthermore, the work of the attorney (including that of support personnel under the super-
vision of the attorney) is protected under the work product doctrine. SeeFED.R.CIV.P. 26(b);
FED.R.BANKR.P. 7026.

There are many tasks in a law firm that a non-attorney may appropriately carry out. Legal secretaries have
traditionally performed typing, filing and other clerical functions. Support personnel often conduct minis-
terial tasks where they interface with the public, with clients or with other counsel, such as the delivery and
pickup of papers, and the ordering and picking up of supplies. Paralegals have been used to a great extent in
more recent years to do document analysis and control, and a number of other functions that require some
training and expertise (but not all of the qualifications of an attorney). See generallyWOLFRAM,supra, at
816.3.2. In addition, law firms sometimes hire professionals such as economists and accountants to assist in
the representation of client interests. This court's decision reflects no disapproval of such conduct.

[4][5] Such work by non-attorneys in a law firm must be preparatory in nature. It may include research,
investigation of details, the assemblage of data or other necessary information, and other work that assists
the attorney in carrying out the legal representation of a client. Crawford, 54 Cal.2d at 668, 7 Cal.Rptr. 746,
355 P.2d 490; Formal Opinion No. 94-002, Orange County Bar Association (1994). The work must be





supervised by an attorney. Formal Opinion No. 94-002. Furthermore, the work must become or be merged
into the work of the attorney, so that it becomes the attorney's work product. Crawford, 54 Cal.2d at 668, 7
Cal.Rptr. 746, 355 P.2d 490. If the work of the non-attorney employee of a law firm stands on its own, such
work constitutes the unauthorized practice of law. Id.

[6] The court holds that, where a law firm negotiates a contract on behalf of a client, this conduct constitutes
the practice of law. Id. at 667, 7 Cal.Rptr. 746, 355 P.2d 490. In consequence, an attorney associated with
the firm who is licensed to practice law in the relevant jurisdiction must conduct such negotiation on behalf
of the client. An attorney may not delegate such functions to a non-attorney.

The negotiation of the reaffirmation agreement in this case violated this rule. It was negotiated in its entirety
by Ms. Griffin, with no supervision by an attorney. It stands alone as her work product, and not the work
product of an attorney. While it was reviewed by an attorney, no attorney carried out the negotiations with
the debtors. This negotiation constituted the unauthorized practice of law by a non-attorney.

2. Unauthorized Practice by L & C

[7] The conduct of attorneys with respect to the unauthorized practice of law is regulated by Rule 1-300(A)
of the California Rules of Professional Conduct, which provides:

A member shall not aid any person or entity in the unauthorized practice of law.

A willful violation of this rule is a disciplinary offense. Id., Rule 1-100(A); cf. CAL. BUS. &
PROF.CODE § 6077 (West 1998) (state bar has power to discipline members for wilful breach of Rules of
Professional Conduct, or *540 to recommend suspension by the California Supreme Court). Such conduct
is willful when the attorney has acted purposely: i.e., the attorney knew what the attorney was doing (or not
doing), and intended to commit (or abstain from committing) the act. Abeles v. State Bar, 9 Cal.3d 603, 610,
108 Cal.Rptr. 359, 510 P.2d 719 (1973).

An attorney violates this rule when the attorney causes a non-attorney to engage in conduct that violates the
rule prohibiting the practice of law without a license. In Crawford, for example, the California Supreme
Court imposed public reproval on an attorney for permitting his father to continue to conduct law practice at
the firm's office after the father's disbarment as an attorney.

By using a non-attorney to negotiate the reaffirmation agreement with Alfredo Carlos, L & C participated in
the unauthorized practice of law prohibited by CALIFORNIA BUS. & PROF.CODE § 6126. This conduct
was wilful, within the meaning of the California Rules of Professional Conduct. In addition, L & C aided its
non-attorney employee Laurie Griffin in her unauthorized practice of law, in violation of Rule 1-300(A) of
the California Rules of Professional Conduct.

C. Sears Responsibility
[8] According to documents provided to the court, Sears was aware that L & C might use non-attorneys to
appear at the meeting of creditors on its behalf. However, this does not appear to constitute culpable con-
duct on the part of Sears.
D. Amount of Sanctions
[9] In determining the appropriate amount of sanctions to impose on L & C in consequence of its violation

of the California Rules of Professional Conduct, the court must weigh the gravity of the offense, and con-
sider any aggravating or mitigating circumstances.





Participating in and assisting in the unauthorized practice of law is an offense of some seriousness. In this
case the offense is aggravated by the fact that this case is an instance of a pattern of conduct that has oc-
curred in many cases over a substantial period of time. Ms. Griffin testified as to her practice in negotiating
reaffirmation agreements with debtors. In mitigation, the court has no evidence that she represented to other
debtors that she was an attorney acting on behalf of Sears.

Giving due weight to these factors, the court concludes that L & C should be sanctioned in the amount of
$10,000 for its participation and assistance in the unauthorized practice of law in this case.

V. Conclusion
The court concludes that L & C engaged in the unauthorized practice of law by using a non-attorney to
negotiate the reaffirmation agreement with Mr. Carlos, and that it assisted its hon-attorney employee in her

unauthorized practice of law. This is sanctionable conduct.

The court imposes sanctions on L & C in the amount of $10,000. This amount shall be paid into the registry
of the court no more than 60 days from the date of entry of this opinion.
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SUMMARY

A corporation brought an action against its liability insurer, the insurer's in-house law firm, and a member
of that firm, arising from legal representation provided by the insurer for plaintiff corporation in an un-
derlying lawsuit. Among other relief, plaintiff sought a judicial declaration that the insurer's use of em-
ployee attorneys to defend its insureds constituted the unauthorized practice of law; that insurance com-
panies in general improperly exercise control over their employee attorneys so as to interfere with their
independence and professional judgment in representing insureds; that defendant insurer operated under a
conflict of interest in this case; and that insurance companies derive an illegal profit from use of in-house
counsel in representing insureds. The trial court granted defendants' motion for summary judgment. (Su-
perior Court of San Diego County, No. GIC735449, J. Richard Haden, Judge.)

The Court of Appeal affirmed the judgment as to the in-house law firm and that firm's member, reversed the
judgment as to defendant insurer, and directed the trial court on remand to deny the insurer's motion for
summary adjudication as to the cause of action alleging a conflict of interest and to enter summary adju-
dication of the insurer's remaining causes of action. The court held that the trial court properly granted
summary judgment in favor of the in-house law firm and its member, given the lack of an actual, present
controversy between them and plaintiff for which declaratory relief might have been appropriate. Plaintiff's
second amended complaint sought only declaratory relief against these defendants, and well before plaintiff
filed that complaint, the firm had been relieved as counsel and no longer represented plaintiff in the un-
derlying suit. However, the court held that the rule that declaratory relief operates prospectively only did
not preclude plaintiff from seeking such relief against defendant insurer, despite the in-house law firm's
withdrawal. The insurer/insured relationship did not end with the withdrawal, nor would it necessarily
expire upon the conclusion of the underlying lawsuit. The court further held that the trial court did not err in
concluding that plaintiff was not entitled to a judicial declaration that the insurer impermissibly engaged in
the practice of law by using the in-house firm to defend plaintiff in the underlying suit. An insurer's mere
employment of attorneys to represent its insureds does not constitute the practice of law by the insurer itself.
An insurance company has a direct pecuniary interest in the underlying third party action and therefore is
entitled to have counsel represent its own interests as well as those of its insured, as long as those interests
are aligned. The court also held that the trial court did not err in granting summary judgment for the insurer
as to plaintiff's claim that defendants illegally split fees through the insurer's sharing of its costs with other
insurers. Plaintiff presented no evidence that the insurer's sharing of the law firm's costs with other insurers
constituted the sharing of legal fees as opposed to simply contribution for the insurers' respective defense
cost obligations. The court held, however, that the trial court erred in granting summary judgment for the
insurer on plaintiff's cause of action seeking a declaration as to whether the facts and claims within the
underlying suit presented a conflict of interest triggering the insurer's obligation to pay for independent
counsel for plaintiff. The insurer failed to meet its threshold summary judgment burden of demonstrating
that plaintiff was not entitled to the declaration sought. Finally, the court held, the trial court properly
granted summary judgment for the insurer on plaintiff's cause of action under the unfair competition law
(Bus. & Prof. Code, § 17200 et seq.), which was based on allegations that insurance companies profit di-
rectly and indirectly by using employee attorneys to represent their insureds. The insurer produced evi-
dence indicating that it did not so profit, and no contrary evidence was presented. (Opinion by O'Rourke, J.,
with Benke, Acting P. J., and Huffman, J., concurring.)





O'ROURKE, J.

Gafcon, Inc. (Gafcon) sued its liability insurer Travelers Property Casualty Corporation (Travelers),
Travelers' in-house law firm Ponsor & Associates, and Ponsor lawyer Roger von Kaesbhorg (collectively
Ponsor) seeking, among other relief, a judicial declaration that (1) Travelers' use of employee attorneys to
defend its insureds constitutes the unauthorized practice of law; (2) insurance companies in general im-
properly exercise control over their employee attorneys so as to interfere with their independence and
professional judgment in representing insureds; (3) Travelers in the present case operated under a conflict
requiring it to pay for independent Cumis counsel; and (4) insurance companies derive an illegal profit
from use of in-house counsel in representing insureds. Travelers and Ponsor moved for summary judgment;
the court granted the motions.

On appeal, Gafcon asks us to broadly decide as a matter of law that insurance companies engage in the
unauthorized practice of law when they use employee attorneys to defend their insureds. Gafcon addi-
tionally challenges the court's summary judgment ruling on grounds that (1) disputed issues of fact exist as
to whether Ponsor illegally split fees with Travelers and operated under a conflict of interest in representing
Gafcon in the underlying negligent construction litigation; and (2) Travelers did not address Gafcon's unfair
business practices cause of action in its motion. Gafcon finally contends the court erred in refusing to grant
its requests for additional discovery in the case.

With respect to Ponsor, we conclude it demonstrated the absence of a present and actual controversy ap-
propriate for declaratory relief, and therefore the court correctly granted summary judgment in its favor.
With respect to Travelers, we conclude under the undisputed facts of this case, Travelers' use of Ponsor to
represent Gafcon did not amount to the practice of law. In reaching this conclusion, we necessarily hold an
insurance company does not engage in the practice of law due to the mere employment relationship be-
tween the insurer and the attorneys defending its insured against third party claims. Our holding is in part
based on the recognition that in these instances, and absent conflicts of interest giving rise to independent
counsel, the attorney represents both insurer and insured. We also conclude Gafcon failed to raise disputed
issues of fact preventing summary adjudication of its request for declaratory relief as to Ponsor's fee split-
ting and as to its cause of action for unfair competition. Because Travelers failed to meet its threshold
summary judgment burden to establish the absence of a conflict of interest arising from Ponsor's defense of
the underlying lawsuit, however, the court could not properly deny declaratory relief as to that cause of
action. Accordingly, we affirm the judgment as to Ponsor, but reverse the judgment as to Travelers with
directions set forth below.

Factual and Procedural Background
The Underlying Collection/Negligent Construction Litigation

In 1995, the Palm Desert Resorter Homeowners Association (the Association) retained Gafcon, a con-
struction management firm, to manage reconstruction work at the Palm Desert Resorter planned commu-
nity. After a dispute arose over fees, Gafcon retained Stuart M. Eppsteiner and his then law firm Gibbs &
Eppsteiner and sued the Association for unpaid fees. The Association cross-complained against Gafcon
alleging, among others, causes of action for negligent supervision and advice; breach of contract and ex-
press and implied warranties; strict liability; and nuisance.

Gafcon tendered the Association's action to its general liability insurer, Travelers, which accepted the de-
fense but reserved its rights to allocate any payment of judgments or settlement between covered and
noncovered claims and seek reimbursement for such payments and expenses. In particular Travelers
pointed out its insurance did not apply to claims falling within an endorsement entitled “Exclusion-Testing
or Consulting Errors and Omissions.” That provision excluded from coverage any claim for bodily injury,





property damage, personal injury, or advertising injury arising out of “[a]ny error, omission, defect or de-
ficiency in any test performed, or evaluation, a consultation [sic] or advice given by or on behalf of any
insured” or “[t]he reporting of or reliance upon any such test, evaluation, consultation or advice.” Travelers
assigned one of its staff counsel, Ponsor & Associates, to represent Gafcon.

In May 1999, Ponsor lawyer von Kaesborg met with Eppsteiner about the litigation. Among other things,
Eppsteiner advised von Kaesborg that he felt Ponsor operated under a conflict of interest in representing
both Travelers and Gafcon. In response to these assertions, von Kaesborg advised both Eppsteiner and
Gafcon principal Yehudi Gaffen that while his law firm was a unit of Travelers Indemnity Company's staff
counsel organization and its lawyers were Travelers employees, it was not retained to represent Travelers or
its interests but was retained solely to represent Gafcon. Von Kaesborg advised Gaffen and Eppsteiner that
Ponsor & Associates would not put Travelers' interests above Gafcon's and was not involved in making
coverage determinations.

Several months later, von Kaesborg learned Ponsor & Associates had a potential conflict of interest
representing Gafcon in the Association lawsuit. A technical specialist with Travelers called Eppsteiner and
left several messages offering to retain his firm at Travelers' standard hourly rate. When Eppsteiner failed to
respond to those messages, von Kaesborg advised Gaffen of the potential conflict and notified it he had
arranged for one of Travelers' outside panel counsel, Selski, Sturgeon and Wehbe, to represent Gafcon in
the Association's case. Although Ponsor thereafter sought to withdraw from the matter with Gaffen's per-
mission, Gaffen never responded to Ponsor's request that it execute a substitution form.
Present Litigation

In October 1999, less than a month after Ponsor advised Gaffen it had a conflict of interest requiring its
withdrawal, Gafcon served Travelers and Ponsor with the complaint in the present action. Approximately a
month later, Ponsor obtained a court order relieving it as Gafcon's counsel of record.

In spite of Travelers' retention of outside counsel to represent Gafcon's interests, Gafcon proceeded with its
action. In April 2000, it filed its second amended complaint naming Travelers, Ponsor and several other
insurers, alleging causes of action for breach of contract and breach of the implied covenant of good faith
and fair dealing, unfair business practices under Business and Professions Code section 17200, as well as
declaratory relief. In addition to damages, injunctive relief and restitution, Gafcon sought three judicial
declarations applicable to both Ponsor and Travelers: (1) the practice of insurance companies, and specif-
ically Travelers, in hiring staff counsel to represent their insureds, constitutes the unauthorized practice of
law, and that when staff counsel represent the insured they are aiding insurance companies in the unau-
thorized practice of law; (2) Gafcon had the right to independent counsel of its own choosing to defend the
Association's cross-complaint; and (3) “insurance companies derive an illegal profit off the representation
of the insured through staff counsel.” As to Travelers and the other insurers, Gafcon sought a fourth dec-
laration: that it “had the right to independent counsel who charges for attorney fees at the rate at which the
market would dictate, for counsel retained in the ordinary course of business in the defense of similar ac-
tions in the community where the claim arose or is being defended, were it not for insurance companies
engaging in the unauthorized practice of law.”

Both Ponsor and Travelers moved for summary judgment and alternatively summary adjudication. Trav-
elers argued the trial court could summarily dispose of Gafcon's causes of action under a 1987 ethics opi-
nion of the California State Bar's Standing Committee on Professional Responsibility and Conduct (State
Bar Formal Opn. 1987-91, 1987 WL 109707, hereinafter State Bar Opinion No. 1987-91). This opinion
concluded the employment of attorneys by insurance companies did not constitute the unauthorized prac-
tice of law. In addition, Travelers relied upon evidence that Ponsor never advised Travelers on the scope of
insurance coverage, split fees with Travelers, or engaged in any unlawful, misleading or unfair business
practice or deceptive advertising. Ponsor advanced the same arguments, but further maintained it was en-





titled to summary judgment because Gafcon had not sought any “direct relief or damages” against it.

In its motion, Travelers sought an adjudication that Gafcon's declaratory relief causes of action had no merit
in part because, as a matter of law, it did not “aid and abet in the unauthorized practice of law when it re-
tained attorneys it employed to represent Gafcon in the [underlying] litigation.” It submitted the declara-
tions of von Kaesborg and its senior technical specialist handling the case, Todd Lightbody. After setting
forth the circumstances of his retention by Travelers, the fact of his employment with the company, and his
later withdrawal from the underlying litigation, von Kaesborg averred generally that Ponsor “was not re-
tained to represent Travelers” and at no time did he or the law firm place Travelers' interests over Gafcon's.
According to von Kaesborg, he exercised his own professional judgment on Gafcon's behalf at all times,
and “Travelers never interfered with that judgment” nor did Travelers “in any manner limit or restrict our
ability to represent Gafcon in the underlying litigation.” Finally von Kaesborg averred that while he was
aware Travelers provided a defense under a reservation of rights, Ponsor & Associates had no responsibility
for the coverage determination made by Travelers; that Ponsor & Associates “was not retained by Travelers,
nor did [it] represent or advise Travelers, with respect to the scope of coverage for Gafcon, and [it] was not
involved with any factual or legal investigation regarding the reservation of rights.” Lightbody similarly
averred that Ponsor & Associates and its attorneys, including von Kaesborg, never had any responsibility
regarding Travelers' coverage determination. He stated Ponsor & Associates was never retained by Trav-
elers regarding scope of coverage, and none of its lawyers were involved with any “factual or legal inves-
tigation regarding Travelers' reservation of rights.” He averred, “Ponsor & Associates was retained for the
sole purpose of representing Gafcon's rights in the [underlying] litigation.”

Following the hearing on Ponsor's motion, the parties stipulated to continue the hearing on Travelers' mo-
tion in order to permit Gafcon time to conduct certain discovery and bring motions to compel discovery
from Travelers before filing its opposition papers. Thereafter, in opposition to Travelers' motion, Gafcon
submitted its counsel's declaration indicating Gafcon could not present certain evidence tending to establish
facts relevant to the issues raised in its second amended complaint because the court had denied its various
motions to compel.

The court granted summary judgment in favor of Travelers and Ponsor. Citing Cumis, supra, 162
Cal.App.3d 358, and Blanchard v. State Farm Fire & Casualty Co. (1991) 2 Cal.App.4th 345[2 Cal.Rptr.2d
884](Blanchard), it ruled as a matter of law the employment of attorneys by insurance companies does not
constitute the unauthorized practice of law. The court also ruled Gafcon failed to raise material issues of
fact to show Travelers or Ponsor engaged in or aided the unauthorized practice of law or had a conflict of
interest requiring the appointment of Cumis counsel under Civil Code section 2860. It entered judgment in
Travelers and Ponsor's favor. Gafcon appealed.

Discussion
|. Standard of Review

(1) A defendant moving for summary judgment “bears the burden of persuasion that ‘'one or more elements
of' the 'cause of action' in question 'cannot be established,' or that ‘there is a complete defense’ thereto.”
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850[107 Cal.Rptr.2d 841, 24 P.3d 493](Aguilar),
citing Code Civ. Proc., 8§ 437c, subd. (0)(2).) A defendant may, but need not conclusively negate an
element of the plaintiff's cause of action; rather, “[a]ll that the defendant need do is to 'show[ ] that one or
more elements of the cause of action ... cannot be established' by the plaintiff.” (Aguilar, at p. 853, citing §
437c, subd. (0)(2).) In meeting its burden, the defendant must present evidence, in the form of affidavits,
declarations, admissions, answers to interrogatories, depositions or matters of which judicial notice must be
taken. (Aguilar, at p. 855;8 437c, subd. (b).) In addition to presenting evidence that negates an element of
plaintiff's cause of action, “[t]he defendant may also present evidence that the plaintiff does not possess, and





cannot reasonably obtain, needed evidence-as through admissions by the plaintiff following extensive
discovery to the effect that he has discovered nothing.” (Aguilar, at p. 855, fn. omitted.)

(2) Once a defendant has met its burden of showing that a cause of action has no merit, * 'the burden shifts
to the plaintiff ... to show that a triable issue of one or more material facts exists as to that cause of action or
a defense thereto.' ” (Aguilar, supra, 25 Cal.4th at p. 849.)The plaintiff may not rely upon the mere alle-
gations or denials of its pleading to show a triable issue of material facts exists but instead shall set forth the
specific facts showing that a triable issue of material fact exists. (§ 437c, subds. (c), (0)(2); Aguilar, supra,
at p. 849;Parsons v. Crown Disposal Co. (1997) 15 Cal.4th 456, 464 & fn. 4[63 Cal.Rptr.2d 291, 936 P.2d
70]; Scheiding v. Dinwiddie Construction Co. (1999) 69 Cal.App.4th 64, 69[81 Cal.Rptr.2d 360].)

(3) Summary judgment procedure includes declaratory relief actions “ 'in a proper case.' ” (National Ex-
hibition Co. v. City and County of San Francisco (1972) 24 Cal.App.3d 1, 11[100 Cal.Rptr. 757], citing
Walker v. Munro (1960) 178 Cal.App.2d 67, 70[2 Cal.Rptr. 737].) “ ' ”’[T]he propriety of the application of
[summary judgment to] declaratory relief lies in the trial court's function to render such a judgment when
only legal issues are presented for its determination.” ' [Citations.]” (Las Tunas Beach Geologic Hazard
Abatement Dist. v. Superior Court (1995) 38 Cal.App.4th 1002, 1015-1016[45 Cal.Rptr.2d 529].) When
summary judgment is appropriate, the court should decree only that plaintiffs are not entitled to the dec-
larations in their favor. (Spencer v. Hibernia Bank (1960) 186 Cal.App.2d 702, 712[9 Cal.Rptr. 867], citing
Essick v. City of Los Angeles (1950) 34 Cal.2d 614, 624-625[213 P.2d 492].) Thus, in a declaratory relief
action, the defendant's burden is to establish the plaintiff is not entitled to a declaration in its favor. It may
do this by establishing (1) the sought-after declaration is legally incorrect; (2) undisputed facts do not
support the premise for the sought-after declaration; or (3) the issue is otherwise not one that is appropriate
for declaratory relief.

(4) This court assesses the trial court's ruling de novo, applying the same analysis as the superior court.
(Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 65, 67-68[99 Cal.Rptr.2d 316, 5 P.3d 874]; Norgart v.
Upjohn Co. (1999) 21 Cal.4th 383, 404[87 Cal.Rptr.2d 453, 981 P.2d 79]; Buss v. Superior Court (1997) 16
Cal.4th 35, 60, 65[65 Cal.Rptr.2d 366, 939 P.2d 766]; Silva v. Lucky Stores, Inc. (1998) 65 Cal.App.4th 256,
261[76 Cal.Rptr.2d 382].) We construe the moving party's affidavits strictly and the opponent's affidavits
liberally and resolve any doubts as to the propriety of granting the motion in favor of the opponent. (Silva v.
Lucky Stores, Inc., at p. 261.)On appeal from a ruling on a motion for summary judgment we are not bound
by the trial court's stated reasons for its ruling on the motion; we review only the trial court's ruling and not
its rationale. (D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1, 18-19[112 Cal.Rptr. 786, 520
P.2d 10]; Bed, Bath & Beyond of La Jolla, Inc. v. La Jolla Village Square Venture Partners (1997) 52
Cal.App.4th 867, 873[60 Cal.Rptr.2d 830]; El Centro Grain Co. v. Bank of Italy etc. (1932) 123 Cal.App.
564, 567[11 P.2d 650].)

Il. Ponsor's Motion

(5a) We first conclude the court correctly granted summary judgment in favor of Ponsor given the lack of an
actual, present controversy between it and Gafcon for which declaratory relief might have been appropriate.
There is no dispute that as of November 1999, well before Gafcon filed its second amended complaint,
Ponsor had been relieved as counsel and no longer represented Gafcon. Any relationship between Ponsor
and Gafcon, and thus any controversy vis-a-vis those parties, had terminated by that time.

(6) (See fn. 6.) Gafcon's second amended complaint sought only declaratory relief against Ponsor. (5b) The
controversy that is the subject of declaratory relief “ ' ” 'must be of a character which admits of specific and
conclusive relief by judgment within the field of judicial determination, as distinguished from an advisory
opinion upon a particular or hypothetical state of facts ...." “ ' ” (Bame v. City of Del Mar (2001) 86
Cal.App.4th 1346, 1355[104 Cal.Rptr.2d 183].) “The judgment must decree, not suggest, what the parties





may or may not do. [Citations.]” (Selby Realty Co. v. City of San Buenaventura (1973) 10 Cal.3d 110,
117[109 Cal.Rptr. 799, 514 P.2d 111].) Moreover, declaratory relief “ 'operates prospectively, and not
merely for the redress of past wrongs. It serves to set controversies at rest before they lead to repudiation of
obligations, invasion of rights or commission of wrongs; in short, the remedy is to be used in the interests of
preventive justice, to declare rights rather than execute them.'” (Babb v. Superior Court (1971) 3 Cal.3d
841, 848[92 Cal.Rptr. 179, 479 P.2d 379], quoting Travers v. Louden (1967) 254 Cal.App.2d 926, 931[62
Cal.Rptr. 654].)

(7) “ 'The principle that courts will not entertain an action which is not founded on an actual controversy is
a tenet of common law jurisprudence, the precise content of which is difficult to define and hard to apply....
A controversy is "ripe” when it has reached, but has not passed, the point that the facts have sufficiently
congealed to permit an intelligent and useful decision to be made.' ” (Alameda County Land Use Assn. v.
City of Hayward (1995) 38 Cal.App.4th 1716, 1722[45 Cal.Rptr.2d 752], quoting California Water &
Telephone Co. v. County of Los Angeles (1967) 253 Cal.App.2d 16, 22[61 Cal.Rptr. 618], italics added.)
Even where a particular matter is an inherently proper subject of declaratory relief, “ ' ” 'a declaratory
judgment may not be rendered in respect to [such a matter] in disregard of the customary limitations upon
the granting of such relief." “ * ” (Bame v. City of Del Mar, supra, 86 Cal.App.4th at p. 1355, quoting
Redwood Coast Watersheds Alliance v. State Bd. of Forestry & Fire Protection (1999) 70 Cal.App.4th 962,
968[83 Cal.Rptr.2d 24].)

(5¢) Gafcon's declaratory relief claims were premised on its theory that Travelers' use of in-house counsel
constituted the practice of law by Travelers; that given the conflict created by Travelers' use of Ponsor,
Gafcon was entitled to independent counsel; and that Ponsor and Travelers engaged in improper fee split-
ting. As to Ponsor, Gafcon's concern was that Ponsor would place Travelers' interests over its own and
operate under impaired judgment. Yet Ponsor's actions could negatively impact Gafcon only so long as it
acted on Gafcon's behalf in the Association's action. As for Gafcon's request for independent counsel and
reimbursement for its having to retain independent counsel, that controversy is between Gafcon and its
insurer Travelers. When Ponsor was relieved as Gafcon's counsel, any harm occurring to Gafcon resulting
from Ponsor's purported inadequate representation or assistance to Travelers ended. Because declaratory
relief operates prospectively only, rather than to redress past wrongs, Gafcon's remedy as against Ponsor
lies in pursuit of a fully matured cause of action for money, if any exists at all. (Fireman's Fund Ins. Co. v.
Maryland Casualty Co. (1994) 21 Cal.App.4th 1586, 1593, fn. 5[26 Cal.Rptr.2d 762].)

1. Travelers' Motion

(8) Our conclusion regarding the lack of an actual controversy appropriate for declaratory relief does not
extend to the causes of action between Gafcon and Travelers. Their insurer/insured relationship did not end
upon Ponsor's withdrawal from the action, nor would it necessarily expire upon the conclusion of the un-
derlying lawsuit. Moreover, declaratory relief is appropriate where “questions of public interest ... are in-
volved.” (Collier v. Lindley (1928) 203 Cal. 641, 645[266 P. 526]; accord, Pacific Legal Foundation v.
California Coastal Com. (1982) 33 Cal.3d 158, 170[188 Cal.Rptr. 104, 655 P.2d 306].) The use of in-house
or staff counsel by insurance companies to represent insureds has become more commonplace in recent
years, and necessarily raises the issue whether the mere fact of such an employment relationship between
counsel and insurer gives rise to the unauthorized practice of law by the insurer. We exercise our discretion
to consider it here.

A. Practice of Law by Travelers
(9a) Gafcon advances the broad proposition that insurance companies that employ lawyers to defend their

insureds against third party claims engage in the unauthorized practice of law. It argues generally that ab-
sent qualification as a certified law corporation (Bus. & Prof. Code, § 6127.5), such a practice is barred by





Business and Professions Code section 6125. In fact, its contention rests on the separate but related notion
that a “lay” corporation cannot practice law or any other profession implicating duties of loyalty and con-
fidentiality. In support of this contention, Gafcon cites People v. Merchants Protective Corp. (1922) 189
Cal. 531[209 P. 363](Merchants Protective), a 1922 California Supreme Court opinion, and subsequent
cases that hold a corporation may not “employ competent attorneys to practice for it.” (People v. California
Protective Corp. (1926) 76 Cal.App. 354[244 P. 1089](California Protective).) Under these authorities,
Gafcon essentially seeks a per se prohibition against staff counsel acting on an insured's behalf, on the
theory they are agents of the insurance company and it is in effect the unlicensed insurance company that
indirectly renders the services, not the licensed attorneys.

In response, Travelers concedes a corporation may not employ lawyers for customers where the corporation
has no direct interest in the dispute at issue. It maintains its practice of employing lawyers to protect its own
as well as its insureds' interests is distinguishable and has gained acceptance as evidenced by State Bar
Opinion 1987-91, which expressly concludes an insurance company's in-house counsel may represent
insureds in litigation without violating the prohibition against aiding the unauthorized practice of law,
provided, among other things, the insurance company does not interfere with counsel's professional inde-
pendence or have in-house counsel also advise it on coverage issues concerning the insured. Travelers
argues further that the undisputed facts demonstrate it did not engage in any conduct falling within any of
the proscribed activities under State Bar Opinion 1987-91.

We reject the notion that an insurance company's mere employment of attorneys to represent its insureds
constituted the practice of law by the insurance company itself. Gafcon's analysis ignores a critical element
of the equation: the relationship between insurer, insured and counsel retained or employed by the insurer to
act on the insureds' behalf. When an insurance company in California arranges for a law firm to defend an
insured under a contractual duty to do so under an insurance policy (regardless of whether that law firm is
retained outside counsel or in-house counsel employed by the insurer), counsel is acting on the insurer's
behalf and representing the insurer's own rights and interests as well as those of its insured. It is because of
this distinction that we reach our limited holding in this case.

1. The Tripartite Insurer-Attorney-Insured Relationship

(10) In California, it is settled that absent a conflict of interest, an attorney retained by an insurance com-
pany to defend its insured under the insurer's contractual obligation to do so represents and owes a fiduciary
duty to both the insurer and insured. (State Farm Mutual Automobile Ins. Co. v. Federal Ins. Co. (1999) 72
Cal.App.4th 1422, 1428-1429[86 Cal.Rptr.2d 20]; National Union Fire Ins. Co. v. Stites Prof. Law Corp.
(1991) 235 Cal.App.3d 1718, 1727[1 Cal.Rptr.2d 570] [“So long as the interests of the insurer and the
insured coincide, they are both the clients of the defense attorney and the defense attorney's fiduciary duty
runs to both the insurer and the insured.”]; Lysick v. Walcom (1968) 258 Cal.App.2d 136, 146[65 Cal.Rptr.
406, 28 A.L.R.3d 368].) “It is a well accepted and oft repeated principle that the attorney retained by the
insurance company for the purpose of defending the insured under the insurance policy owes the same
duties to the insured as if the insured had hired the attorney him or herself.” (Bogard v. Employers Casualty
Co. (1985) 164 Cal.App.3d 602, 609[210 Cal.Rptr. 578]; see also Kroll & Tract v. Paris & Paris (1999) 72
Cal.App.4th 1537, 1542-1543[86 Cal.Rptr.2d 78]; Lysick v. Walcom, supra, 258 Cal.App.2d at pp.
146-147.)

In American Mut. Liab. Ins. Co. v. Superior Court (1974) 38 Cal.App.3d 579, 591-592[113 Cal.Rptr. 561],
the court elaborated on the interests of the parties within this relationship: “In the insured-insurer rela-
tionship, the attorney characteristically is engaged and paid by the carrier to defend the insured. The insured
and the insurer have certain obligations each to the other ... arising from the insurance contract. Both the
insured and the carrier have a common interest in defeating or settling the third party's claim. If the matter
reaches litigation, the attorney appears of record for the insured and at all times represents him in terms





measured by the extent of his employment. [{] In such a situation, the attorney has two clients whose
primary, overlapping and common interest is the speedy and successful resolution of the claim and litiga-
tion. Conceptually, each member of the trio, attorney, client-insured, and client-insurer has corresponding
rights and obligations founded largely on contract, and as to the attorney, by the Rules of Professional
Conduct as well. The three parties may be viewed as a loose partnership, coalition or alliance directed
toward a common goal, sharing a common purpose which lasts during the pendency of the claim or litiga-
tion against the insured. Communications are routinely exchanged between them relating to the joint and
common purpose-the successful defense and resolution of the claim. Insured, carrier, and attorney, together
form an entity-the defense team-arising from the obligations to defend and to cooperate, imposed by con-
tract and professional duty. This entity may be conceived as comprising a unitary whole with intramural
relationships and reciprocal obligations and duties each to the other quite separate and apart from the
extramural relations with third parties or with the world at large. Together, the team occupies one side of the
litigating arena.”

In certain circumstances (discussed more fully in pt. 111.C, post) a conflict of interest between insurer and
insured will trigger the insured's right to retain independent counsel at the insurer's expense. (Civ. Code, §
2860, subd. (b).) But until such a conflict arises, the insurer has the right to control defense and settlement
of the third party action against its insured, and is generally a direct participant in the litigation. (James 3
Corp. v. Truck Ins. Exchange (2001) 91 Cal.App.4th 1093, fn. 3[111 Cal.Rptr.2d 181]; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2000)  15:1086, p. 15-191 (rev. #1 2001).)

2. Corporate Practice Doctrine in the Context of Law Practice

(11) The corporate practice prohibition generally seeks to discourage any layperson or entity's interference
in a profession requiring the utmost duties of loyalty and confidentiality to the client. In the context of the
parallel doctrine of corporate practice of medicine, this court noted the “ 'principal evils' ” thought to spring
from the doctrine are “ 'the conflict between the professional standards and obligations of the doctors and
the profit motive of the corporation employer." ” (Conrad v. Medical Bd. of California (1996) 48
Cal.App.4th 1038, 1041, fn. 2[55 Cal.Rptr.2d 901], quoting People v. Pacific Health Corp. (1938) 12
Cal.2d 156, 158, 160[82 P.2d 429, 119 A.L.R. 1284]; Steinsmith v. Medical Board (2000) 85 Cal.App.4th
458, 466[102 Cal.Rptr.2d 115] [the basic rationale of the corporate practice prohibition is the potential for a
secondary and divided loyalty to the patient].)

In furtherance of this policy and under the rationale that the practice of law is not a commercial business, in
1922, the California Supreme Court held corporations can neither practice law nor hire lawyers to practice
law for it. (Merchants Protective, supra, 189 Cal. 531.)Merchants Protective was followed by other deci-
sions repeating those concerns and reaching similar conclusions. (See California Protective, supra, 76
Cal.App. at p. 360 [a corporation providing legal services to its patrons for a fee constitutes the unautho-
rized practice of law; “[a] corporation can neither practice law nor hire lawyers to carry on the business of
practicing law for it”]; see also Parker v. Board of Dental Examiners (1932) 216 Cal. 285, 298[14 P.2d 67]
[“That a corporation may not engage in the practice of the law, medicine, or dentistry is a settled question in
this state. None of those professions which involves a relationship of a personal as well as a professional
character, which has to do with personal privacy, can be placed in the same category as druggists, architects,
or other vocations where no such relationship exists.”]; People v. Pacific Health Corp., supra, 12 Cal.2d at
p. 158 [“Itis an established doctrine that a corporation may not engage in the practice of such professions as
law, medicine or dentistry.”]; Pacific Employers Ins. Co. v. Carpenter (1935) 10 Cal.App.2d 592, 595[52
P.2d 992].)

As Travelers points out, the early cases involving the corporate practice of law dealt with circumstances
where the corporate entity was created for the sole purpose of retaining counsel for its customers. In
Merchants Protective, a quo warranto proceeding, the state challenged the practices of a corporate entity





known as the Lawyers' Institute of San Diego as constituting the practice of law. The corporation was
specifically formed for the purpose of having individuals, other firms and corporations pay a set price for
the services of a central organization that would appoint attorneys to handle collections and “ 'render such
other professional services as is needed and required by the various members and subscribers thereto.' ”
(Merchants Protective, supra, 189 Cal. at p. 532.)The court held the corporation, which employed attorneys
as its agents and representatives to dispense legal advice and counsel, was indeed engaged in the practice of
law. (Id. at p. 538.)Adopting the reasoning of the Washington Supreme Court in State ex rel. Lundin v.
Merchants Protective Corp. (1919) 105 Wash. 12 [177 P. 694], it held: * 'The practice of law is not a
business that is open to a commercial corporation. ”Since, as has been seen, the practice of the law is not a
lawful business except for members of the bar who have complied with all the conditions required by
statute and the rules of the court, and as these conditions cannot be performed by a corporation it follows
that the practice of law is not a lawful business for a corporation to engage in. As it cannot practice law
directly it cannot do so indirectly by employing competent lawyers to practice for it, as that would be an
evasion which the law will not tolerate.” ' ” (Merchants Protective, 189 Cal. at p. 538.)

In California Protective, another quo warranto proceeding, the entity was incorporated for the purpose of
*“ 'collect[ing] debts due to its members or clients.... employ[ing] attorneys for its said members or clients,
and ... pay [ing] for such legal services for and on behalf of its said members or clients.' ” (California
Protective, supra, 76 Cal.App. at p. 358.)Its clientele paid yearly fees for the services of lawyers to, among
other things, give “ '[I]Jegal advice and consultation on all business, personal and private matters at the
attorney's office.' ” (Id. at p. 359.)The court followed Merchants Protective and concluded the corporation
was unquestionably engaged in the unlawful practice of law. (Id. at p. 360.)It reasoned: “It is true that
individuals who are duly licensed members of the bar may ‘lawfully’ associate themselves in any unin-
corporated form of association, such as a partnership, for the practice of law. But such individuals may not
associate themselves for the practice of law under the aegis of a corporation. Though all the directors and
officers of the corporation be duly licensed members of the legal profession, the practice of law by the
corporation would be illegal nevertheless. At any time those directors and officers, by death or by the
transfer of their shares, might be succeeded by laymen none of whom possessed the right to practice law.”
(1d. at pp. 360-361.)

Several premises underlie the corporate practice doctrine. One is that the corporation will always exercise
impermissible control over the employee-attorney's judgment and thus improperly interfere with his or her
independence of judgment and loyalty to the client. Another is that the employee-attorney will necessarily
be influenced by his or her employer and allow his or her judgment or independent decisionmaking to be
impaired. The concern is that an attorney-employee will not be able to abide by his or her duties to remain
loyal to his client and avoid conflicts of interest, protect client confidences and maintain independence of
judgment. Such duties are of paramount importance in the practice of law. (In re Jordan (1974) 12 Cal.3d
575, 580[116 Cal.Rptr. 371, 526 P.2d 523].) In Anderson v. Eaton (1930) 211 Cal. 113[293 P. 788], the
California Supreme Court laid down the framework of an attorney's duties of confidentiality and loyalty in
a case involving an attorney's concurrent representation of a plaintiff in a wrongful death action on behalf of
their son's estate and of the insurance company representing the son's employer in worker's compensation
proceedings: “One of the principal obligations which bind an attorney is that of fidelity, the maintaining
inviolate the confidence reposed in him by those who employ him, and at every peril to himself to preserve
the secrets of his client. [Citation.] This obligation is a very high and stringent one. It is also an attorney's
duty to protect his client in every possible way, and it is a violation of that duty for him to assume a position
adverse or antagonistic to his client without the ... knowledge of all the facts and circumstances. [Citation.]
By virtue of this rule, an attorney is precluded from assuming any relation which would prevent him from
devoting his entire energies to his client's interests. Nor does it matter that the intention and motives of the
attorney are honest. The rule is designed, not alone to prevent the dishonest practitioner from fraudulent
conduct, but as well to preclude the honest practitioner from putting himself in a position where he may be
required to choose between conflicting duties, or be led to an attempt to reconcile conflicting interests,





rather than to enforce to their full extent the rights of the interest which he should alone represent.” (Id. at p.
116; see also Flatt v. Superior Court (1994) 9 Cal.4th 275, 288-289[36 Cal.Rptr.2d 537, 885 P.2d 950].)

These basic and paramount obligations of an attorney to his or her client have not changed since our high
court decided Merchants Protective and California Protective.And they are reflected in various statutes, as
well as the State Bar Rules of Professional Conduct. (In re Jordan (1972) 7 Cal.3d 930, 940-941[103
Cal.Rptr. 849, 500 P.2d 873]; Bus. & Prof. Code, § 6068, subd. (¢) [every attorney has a duty “[t]o maintain
inviolate the confidence, and at every peril to himself or herself to preserve the secrets, of his or her
client”].) But other changes have taken place in the practice of law since these cases were decided. It is
simply no longer true that lawyers may not practice in a corporate framework. (See Bus. & Prof. Code, §8
6160, 6161, 6161.1.) Not-for-profit corporate entities provide legal services to third parties, and, therefore,
under the reasoning of Merchants Protective, practice law. (See Corp. Code, § 10830.) °Corporations em-
ploy in-house lawyers to defend their interests in and outside of court. Gafcon does not challenge the
general proposition that a corporation may represent its own interests in court through counsel who is
practicing law in a representative capacity. (See Woodruff v. McDonald's Restaurants (1977) 75
Cal.App.3d 655, 657-658[142 Cal.Rptr. 367] [“The record reflects that defendant, McDonald's Restaurants,
is a corporation. As such, it had no authority to appear in the superior court except through a licensed at-
torney.”]; see also Merco Construction Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 730[147
Cal.Rptr. 631, 581 P.2d 636] [“A corporation cannot in fact appear in court except through an agent.”
(italics omitted)].) In Estate of Miller (1936) 5 Cal.2d 588[55 P.2d 491], the California Supreme Court held
the rendering of legal services by a county counsel to a public administrator in his official capacity did not
constitute practice of law by a corporation, nor did it violate provisions of the State Bar Act.(Id. at p.
595.)The court reasoned that the county counsel is performing an official duty for the benefit of a county
officer and is not representing a private individual or carrying on a private law practice for the benefit of the
county. (Ibid.) “The county is no more practicing law in this case than when the County Counsel represents
the county or a school district in court .... The County Counsel ... of course, practice[s] law ... but it is they
who are practicing law, not the county.” (Id. at pp. 595-596.)Further, the court pointed out that the county
has a material financial interest in estates handled by the public administrator. It concluded: “The prohibi-
tion against a corporation practicing law does not preclude a corporation from employing attorneys in any
litigation in which it has a financial interest.” (Id. at p. 597.)

(12) None of these evolutions permit lawyers representing corporate entities or performing legal services
for third parties to violate or disregard obligations otherwise imposed by the Rules of Professional Conduct.
(E.g., Corp. Code, § 10830 [corporation may not perform corporate purposes unless the attorneys fur-
nishing professional services are acting in compliance with the Rules of Professional Conduct].) All law-
yers, whether employed by a corporation or by an independent law firm that is retained by a corporate entity,
are bound by the same fiduciary and ethical duties to their clients. (PLCM Group, Inc. v. Drexler (2000) 22
Cal.4th 1084, 1094[95 Cal.Rptr.2d 198, 997 P.2d 511], citing General Dynamics Corp. v. Superior Court,
supra, 7 Cal.4th at p. 1190[32 Cal.Rptr.2d 1, 876 P.2d 487].) “Both [in-house and private counsel] are
qualified to provide, and do provide, equivalent legal services.” (PLCM Group, Inc. v. Drexler, at p.
1094.)And all must comply with the Rules of Professional Conduct, including in those instances where
counsel undertakes dual representation of the insurer and insured. For example, rule 1-600 of the Rules of
Professional Conduct expressly addresses the concern arising from a nongovernmental entity that furnishes
or pays for legal services, prohibiting any licensed attorney from belonging to any organization that in-
terferes with his or her independent professional judgment. (Rules Prof. Conduct, rule 1-600 [“A member
shall not participate in a nongovernmental program, activity, or organization furnishing, recommending, or
paying for legal services, which allows any third person or organization to interfere with the member's
independence of professional judgment, or with the client-lawyer relationship, or allows unlicensed persons
to practice law, or allows any third person or organization to receive directly or indirectly any part of the
consideration paid to the member except as permitted by these rules, or otherwise violates the State Bar Act
or these rules”].) It is true, the “discussion” section of rule 1-600 provides: “Rule 1-600 is not intended to





override any contractual agreement or relationship between insurers and insureds regarding the provision of
legal services.” (Discussion, 23 pt. 3 West's Ann. Codes, Rules (1996 ed.) foll. rule 1-600, p. 340.) But we
disagree with Travelers' assertion that insurers and insureds are entirely exempted from this rule's pro-
scriptions. The clarification in the discussion section cannot be read to permit-in the context of an insur-
er/insured relationship-an unlicensed adjuster to practice law or the insurer to interfere with an attorney's
independence of professional judgment. (Discussion, 23 pt. 3 West's Ann. Codes, Rules, supra, foll. rule
1-600, p. 340.)

Because the general ban on the corporate practice of law reflected in Merchants Protective and California
Protective is subject to these exceptions, it is evident that the “chinks in the armor” of the corporate practice
doctrine that this court found in the context of medical practice (Conrad v. Medical Board of California,
supra, 48 Cal.App.4th at p. 1044) now extend to the legal profession. The California State Bar Standing
Committee on Professional Responsibility and Conduct recognized this in 1987 when it issued its opinion
noting the Merchants Protective and California Protective decisions had not “outlasted the evolution of
prepaid medical and legal service programs which, under these authorities, would theoretically violate the
prohibition against corporations practicing law.” (State Bar Opinion No. 1987-91,supra, 1987 WL 109707,
*2.) The Committee summed up its opinion as follows: “In-house counsel for an insurer may represent
insureds in litigation without violating the prohibition against aiding the unauthorized practice of law set
forth in rule 3-101(A). However, the attorneys must be certain that the insurance company does not control
or interfere with the exercise of professional judgment in representing insureds, that any fees are not split
with the insurance company or any other third parties, that case[s] involving conflicts of interest are re-
ferred to outside counsel, and that the firm name used by in-house counsel is not false, deceptive or mis-
leading.” (State Bar Opinion No. 1987-91,supra, 1987 WL 109707, *1.) More specifically, the committee
found an insurance company's use of salaried employee attorneys working within a “law division” to
represent insureds does not violate the corporate practice doctrine as long as attorneys within the law di-
vision (1) do not permit the division to “become a front or subterfuge for lay adjustors or other unlicensed
personnel to practice law”; (2) adequately supervise nonattorney personnel working under the attorneys'
supervision; (3) function as a separate law firm as much as possible; (4) take steps to guarantee that illegal
fee splitting with the insurer does not occur; (5) cease representing the insured or insurer in the event of a
conflict of interest absent their mutual consent; (6) never represent insureds while simultaneously advising
the insurer on coverage aspects of the representation; or (7) use a law firm name without indicating the
relationship between the firm and the law division on its letterhead. (State Bar Opinion No. 1987-91,supra,
1987 WL 109707, **4,5,6.) *

We are not bound by an ethics opinion, and we need not adopt it in full for our holding in this case. (9b) It is
sufficient here to recognize that (1) an insurance company has a direct pecuniary interest in the underlying
third party action against its insured and (2) having such an interest, it is entitled to have counsel represent
its own interests as well as those of its insured, as long as their interests are aligned. In the present situation,
the insurer is representing its own interests through licensed attorneys who also happen to be its employees.
Counsel's status as a salaried employee of the insurer does not inherently create a temptation to violate or
disregard ethical rules. 2 We reject the argument that such a relationship supports the presumption that
in-house counsel will always favor the insurer's interests. Conflicts of interests may arise in such cir-
cumstances, but the same is true for an outside law firm that might be dependent upon a particular insurance
company for a substantial amount of business.

3. The Record Demonstrates That Travelers Did Not Engage in the Practice of Law

Notwithstanding the breadth of the judicial declaration sought by Gafcon, the question presented is a nar-
row one, confined to the record before us. We decline to render an advisory opinion purporting to extend to
all circumstances in which an insurance company utilizes employee attorneys to represent its insured in
third party actions. Instead, we assess only whether the trial court could properly determine based upon





undisputed facts that Travelers was not engaged in the practice of law due to Ponsor's brief representation of
Gafcon in this case.

Travelers' evidence (the declarations of von Kaesborg and Lightbody) demonstrated that the only in-
volvement or decisionmaking Travelers had with respect to Ponsor's defense of the Association's action
was to designate that law firm as Gafcon's counsel. Travelers did not influence or interfere with von
Kaesborg's professional judgment. It did not “limit or restrict” von Kaesborg's ability to represent Gafcon in
the underlying litigation or that of any other Ponsor & Associates lawyer. VVon Kaesborg did not participate
in any investigation or determination with regard to Travelers' insurance coverage. There is no evidence
Travelers directed or controlled Ponsor's representation in any way. These undisputed facts lead us to
conclude that Travelers met its burden to show Gafcon was not entitled to a judicial declaration that
Travelers impermissibly engaged in the practice of law. The undisputed evidence demonstrates nothing
more than Ponsor's employment relationship and the agency status created by that relationship.

Gafcon sought to dispute von Kaesborg's claim he was free to exercise his professional judgment by
pointing to the fact he prepared a declaration that Travelers submitted “in opposition to Gafcon's com-
plaint” before he filed a declaration on his own behalf. Gafcon surmised in its separate statement that his
declaration had to have been “required” by Travelers, and “thus” interfered with his professional judgment.
Gafcon further argued that additional discovery would show Ponsor was required to follow “restrictions on
the practice of law similar to those insisted upon by Travelers with respect to panel counsel.” Gafcon points
to no evidence in support of these argumentative and vague assertions other than Travelers' panel counsel
manual and “Construction Defect Expert Retention and Billing Guidelines,” which, by Gafcon's own
concession, apply only to Travelers' panel counsel. These documents are insufficient to create a dispute as
to whether Travelers in some manner controlled Ponsor's professional judgment.

B. Fee Splitting

Gafcon's third cause of action sought a judicial declaration that insurance companies profit directly and
indirectly by using staff counsel to represent its insureds, and that Rules of Professional Conduct, rule 1-600
prohibited “the type of financial arrangement that exists between insurance companies and their staff
counsel.” Gafcon contends Travelers' practice of charging other insurance companies for the services of its
staff counsel violates rules 1-600 and 1-320(A) of the Rules of Professional Conduct, which, respectively,
prohibit attorneys from participating in any organization that “allows any third person or organization to
receive directly or indirectly any part of the consideration paid to the member except as permitted by these
rules ...” or “directly or indirectly shar[ing] legal fees” with a person who is not a lawyer.

(13) We note preliminarily that Gafcon points out the trial court failed to address its claim regarding fee
splitting. Interpreting this assertion as an argument that the judgment must be reversed for the trial court's
failure to address Gafcon's request for declaratory relief on this point, we reject it. Because our review is de
novo, the only question before us is whether the record establishes Gafcon's entitlement to the declaration
sought. (See Ruoff v. Harbor Creek Community Assn. (1992) 10 Cal.App.4th 1624, 1627-1628[13
Cal.Rptr.2d 755]; cf., e.g., Hagen v. Hickenbottom (1995) 41 Cal.App.4th 168, 178[48 Cal.Rptr.2d 197];
Goldrich v. Natural Y Surgical Specialties, Inc. (1994) 25 Cal.App.4th 772, 782[31 Cal.Rptr.2d 162].)

(14) Reaching the merits, we conclude Gafcon has not met its burden to raise a triable issue of material fact
as to its claim Ponsor and Travelers illegally split fees through Travelers' sharing of its costs with other
insurers. In support of its motion, Travelers presented von Kaesborg's declaration, in which he averred that
“at no time” did he or his law firm split fees with Travelers. In opposition to this evidence, Gafcon pointed
to deposition testimony by Dennis Ponsor in which he generally discussed instances where other carriers
share in Travelers' litigation expenses. Dennis Ponsor stated that in such cases, his law firm sends a bill to
those other carriers who make out a check payable to Travelers and give it to Ponsor, which then records the





information and forwards the bill to Travelers' claims department. Gafcon also referred to a declaration
from James DiVirgilio, Travelers' deputy general counsel, in which DiVirgilio similarly averred that in
instances where a Travelers insured is also insured by one or more other carriers, the expense of staff
counsel is allocated between Travelers and those insurers. DiVirgilio explained the hourly rate for Trav-
elers' staff counsel was based on “an estimate of the actual cost of such staff counsel, including overhead”
and this was the rate other carriers were charged when fees were allocated; that Travelers did not “markup”
the cost of its staff counsel and made no profit from its use of their services. He asserted Travelers “un-
der-recovered” for its staff counsel expenses in 1998 and 1999.

Gafcon has not presented evidence demonstrating that Travelers' sharing of Ponsor's costs with other in-
surers constitutes the sharing of legal fees as opposed to simply contribution for the insurers' respective
defense cost obligations. The only conduct Travelers is engaged in is collecting reimbursement for Ponsor's
actual costs to Travelers, including overhead, from other responsible insurers. We disagree with Gafcon's
argument that Travelers' receipt of those monies constitutes its receipt of “part of the consideration paid to
the member” within the meaning of rule 1-600 of the Rules of Professional Conduct. That Ponsor acts as a
conduit in collecting and forwarding the other insurers' portion of its expenses does not convert those mo-
nies into legal fees, as opposed to Travelers' costs, the sharing of which Gafcon concedes is authorized
under Rules of Professional Conduct, rule 3-310(F).

Moreover, there is no evidence the sharing of Ponsor's expenses in this case offends the policies underlying
the rules against improper fee splitting. (See, e.g., Emmons, Williams, Mires & Leech v. State Bar (1970) 6
Cal.App.3d 565, 573[86 Cal.Rptr. 367] [listing the dangers of fee splitting prohibited by Rules of Prof.
Conduct, former rule 3 and noting the rule seeks to bar both solicitation and the presence of a party de-
manding allegiance the lawyer owes his client].) One of those policies is to avoid instances of control over
litigation by a layperson more interested in his or her own profit than the client's fate. (See Gassman v. State
Bar (1976) 18 Cal.3d 125, 131[132 Cal.Rptr. 675, 553 P.2d 1147]; In re Arnoff (1978) 22 Cal.3d 740, 748,
fn. 4[150 Cal.Rptr. 479, 586 P.2d 960]; Utz v. State Bar (1942) 21 Cal.2d 100, 108[130 P.2d 377] [rules
against fee splitting prohibit arrangements where attorneys accept employment solicited by a layperson
intermediary who has entered into an agreement with an injured person having a legal claim and where
attorney and solicitor share on a contingent basis in the proceeds of the attorney's employment].) Another is
to avoid facilitating a layperson intermediary's tendency to select attorneys who will compensate him and
not the most competent attorney for the client. (See Linnick v. State Bar (1964) 62 Cal.2d 17, 21[41
Cal.Rptr. 1, 396 P.2d 33].) As Gafcon acknowledges, these policies are concerned with ensuring the best
interests of the client remain paramount.

We have already concluded Gafcon has not shown Travelers exerted any influence or control over Ponsor's
professional judgment or advice during its brief representation, and, as we explain more fully below (pt.
111.D, post), Gafcon has not rebutted Travelers' showing it did not profit from its use of Ponsor's services in
this case. The absence of economic benefit to Travelers in recovering Ponsor's expenses in particular
compels us to conclude it did not engage in fee splitting. It is now settled that a corporation may recover
fees incurred by its in-house counsel. In PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th 1084, the court
held a corporation may recover fees for attorneys within its legal department under Civil Code section 1717
under prevailing market rates for attorney services. (PLCM Group, Inc. v. Drexler, supra, at pp. 1093-1094,
relying in part on Garfield Bank v. Folb (1994) 25 Cal.App.4th 1804[31 Cal.Rptr.2d 239],disapproved on
other grounds in Trope v. Katz (1995) 11 Cal.4th 274, 292[45 Cal.Rptr.2d 241, 902 P.2d 259].) In a con-
curring and dissenting opinion, Justice Chin urged the corporation's fee recovery be limited to actual costs
including overhead to avoid permitting a corporation to profit from its legal department, which would
implicate the proscription against fee splitting. (PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th at p. 1106
(conc. & dis. opn. of Chin, J.).) He pointed out that several state and federal courts have held a market rate
fee award implicates these proscriptions to the extent it enables a corporation to profit from its legal de-
partment. (Ibid.) As stated, Travelers' recovery from other insurers is limited to actual cost plus overhead,





indeed it recovered less than Ponsor's actual costs to Travelers in 1998 and 1999. Its arrangement does not
implicate the concerns over unethical fee splitting raised by Justice Chin.

Emphasizing that we limit our consideration of the question to the facts presented here, we conclude
Gafcon's evidence did not raise a triable issue of fact regarding any possibility of fee splitting between
Travelers and Ponsor in connection with Ponsor's work in the Association's action. Accordingly, Gafcon is
not entitled to its sought-after judicial declaration on this point.

C. Conflict of Interest Triggering Travelers' Duty to Pay for Independent Counsel

(15a) Gafcon's fourth cause of action sought a declaration as to whether the facts and claims within the
underlying lawsuit presented a conflict of interest triggering Travelers' obligation to pay for independent
Cumis counsel. Gafcon contends it presented evidence raising a triable issue of fact that Ponsor at the outset
operated under such a conflict in its dual representation of both Travelers and Gafcon in the Association's
lawsuit. We do not reach Gafcon's contention because we conclude Travelers did not conclusively establish
the absence of a conflict sufficient to support summary judgment in its favor.

Our analysis of an insurer's duty to pay for independent counsel begins with Cumis, supra, 162 Cal.App.3d
358.In Cumis, this court held, “[w]here there are divergent interests of the insured and the insurer brought
about by the insurer's reservation of rights based on possible noncoverage under the insurance policy, the
insurer must pay the reasonable cost for hiring independent counsel by the insured.” (Id. at p. 375.)There,
the underlying action included claims for tortious wrongful discharge and intentional infliction of emo-
tional distress. (Id. at p. 361.)The insurer provided its own counsel to defend the insured, but reserved its
rights to disclaim coverage for willful misconduct and denied any coverage for punitive damages. (Id. at p.
362.)Noting it was uncontested that the basis for the insured's liability “might rest on conduct excluded by
the terms of the insurance policy” and that the insurer's own counsel were privy to investigation and client
communication that could provide information directly relating to the coverage issue, we held a conflict of
interest arises “once the insurer takes the view a coverage issue is present.” We explained: “In the usual
tripartite relationship existing between insurer, insured and counsel, there is a single, common interest
shared among them. Dual representation by counsel is beneficial since the shared goal of minimizing or
eliminating liability to a third party is the same. A different situation is presented, however, when some or
all of the allegations in the complaint do not fall within the scope of coverage under the policy. In such a
case, the standard practice of an insurer is to defend under a reservation of rights where the insurer promises
to defend but states it may not indemnify the insured if liability is found. In this situation, there may be little
commonality of interest. Opposing poles of interest are represented on the one hand in the insurer's desire to
establish in the third party suit the insured's 'liability rested on intentional conduct' [citation], and thus no
coverage under the policy, and on the other hand in the insured's desire to 'obtain a ruling ... such liability
emanated from the nonintentional conduct within his insurance coverage' [citation].... Although issues of
coverage under the policy are not actually litigated in the third party suit, this does not detract from the force
of these opposing interests as they operate on the attorney selected by the insurer, who has a dual agency
status [citation].” (1d. at pp. 364-365, fns. omitted.) More generally, Cumis observed that an attorney having
such dual agency status is subject to the rule that a “ '[c]onflict of interest between jointly represented
clients occurs whenever their common lawyer's representation of the one is rendered less effective by
reason of his representation of the other.' ” (Cumis, supra, 162 Cal.App.3d at p. 365, fn. 4, quoting Spindle
v. Chubb/Pacific Indemnity Group (1979) 89 Cal.App.3d 706, 713[152 Cal.Rptr. 776].)

In 1987, the Legislature enacted Civil Code section 2860, which codified the right to independent or Cumis
counsel but “clarifi[ed]”and “limit[ed]” Cumis's stated rights and responsibilities of insurer and insured.
(Buss v. Superior Court, supra, 16 Cal.4th at p. 59;James 3 Corp. v. Truck Ins. Exhange, supra, 91
Cal.App.4th at p. 1101.)Under the statute, an insurer having a duty to defend its insured must provide its
insured independent counsel when a “conflict of interest arises which creates a duty on the part of the in-





surer to provide independent counsel to the insured” unless “at the time the insured is informed that a
possible conflict may arise or does exist, the insured expressly waives, in writing, the right to independent
counsel.” (Civ. Code, 8 2860, subd. (a).) Subdivision (b) of the statute further explains when such a conflict
might arise. It provides: “For purposes of this section, a conflict of interest does not exist as to allegations or
facts in the litigation for which the insurer denies coverage; however, when an insurer reserves its rights on
a given issue and the outcome of that coverage issue can be controlled by counsel first retained by the
insurer for the defense of the claim, a conflict of interest may exist. No conflict shall be deemed to exist as
to allegations of punitive damages or be deemed to exist solely because an insured is sued for an amount in
excess of the insurance policy limits.” Thus, under the express language of the statute, the fact punitive
damages are alleged does not itself create a conflict, nor does a conflict exist solely because the insured is
sued for an amount in excess of insurance policy limits. (Blanchard, supra, 2 Cal.App.4th at p. 350, citing
Civ. Code, § 2860 and Foremost Ins. Co. v. Wilks (1988) 206 Cal.App.3d 251, 261[253 Cal.Rptr. 596].)

(16) But Civil Code section 2860 does not purport to address any and all conflicts that might arise: “It does
not clearly state when the right to independent counsel vests.” (James 3 Corp. v. Truck Ins. Exchange, supra,
91 Cal.App.4th at p. 1101.)Civil Code section 2860, subdivision (b) is “an example of a conflict of interest
which may require appointment of independent counsel. It is not, however, the only circumstance in which
Cumis counsel may be required. The language of Civil Code section 2860 'does not preclude judicial de-
termination of conflict of interest and duty to provide independent counsel such as was accomplished in
Cumis so long as that determination is consistent with the section.’ [Citation.]” (Golden Eagle Ins. Co. v.
Foremost Ins. Co. (1993) 20 Cal.App.4th 1372, 1395-1396[25 Cal.Rptr.2d 242].)

Gafcon focuses on Travelers' reservation of rights to deny coverage and seek reimbursement for nonco-
vered claims. (17) Consistent with section 2860, subdivision (b), courts of appeal, including ours, repeat-
edly recognize a conflict of interest does not arise every time the insurer proposes to provide a defense
under a reservation of rights. There must also be evidence that “the outcome of [the] coverage issue can be
controlled by counsel first retained by the insurer for the defense of the [underlying] claim.” (James 3 Corp.
v. Truck Ins. Exchange, supra, 91 Cal.App.4th at p. 1102; see Novak v. Low, Ball & Lynch (1999) 77
Cal.App.4th 278, 281[91 Cal.Rptr.2d 453]; Dynamic Concepts, Inc. v. Truck Insurance Exchange (1998)
61 Cal.App.4th 999, 1006[71 Cal.Rptr.2d 882]; Truck Ins. Exchange v. Superior Court (1996) 51
Cal.App.4th 985, 994[59 Cal.Rptr.2d 529]; Blanchard, supra, 2 Cal.App.4th at p. 350;Golden Eagle Ins.
Co. v. Foremost Ins. Co., supra, 20 Cal.App.4th at pp. 1394-1395;State Farm Fire & Casualty Co. v. Su-
perior Court (1989) 216 Cal.App.3d 1222[265 Cal.Rptr. 372]; Native Sun Investment Group v. Ticor Title
Ins. Co. (1987) 189 Cal.App.3d 1265, 1277[235 Cal.Rptr. 34].) In State Farm Fire & Casualty Co. v. Su-
perior Court, a panel of this court observed: “Cumis can be read to suggest that a conflict arises whenever
the insurer asserts a reservation of its right to assert noncoverage, while still providing a defense to the
liability action. [Citation.] This interpretation of Cumis would be erroneous, as pointed out in McGee v.
Superior Court (1985) 176 Cal.App.3d 221, 227[221 Cal.Rptr. 421]. It is only when the basis for the res-
ervation of rights is such as to cause assertion of factual or legal theories which undermine or are contrary to
the positions to be asserted in the liability case that a conflict of interest sufficient to require independent
counsel, to be chosen by the insured, will arise.” (State Farm Fire & Casualty Co. v. Superior Court, supra,
at p. 1226, fn. 3; see also Native Sun Investment Group v. Ticor Title Ins. Co., supra, 189 Cal.App.3d at p.
1277, quoting McGee v. Superior Court, supra, 176 Cal.App.3d at p. 226 [the “ ‘crucial fact' ” in Cumis was
that the insurer's reservation of rights “ ‘was based on the nature of the insured's conduct, which as devel-
oped at trial [of the third party claim] would affect the determination as to coverage' ”].) In the event of the
insurer's reservation of rights, the insured's right to independent counsel “depends upon the nature of the
coverage issue, as it relates to the issues in the underlying case.” (Blanchard, at p. 350.)

Under these authorities, there is no entitlement to independent counsel where the coverage issue is
“‘'independent of, or extrinsic to, the issues in the underlying action [citations].'” (Gulf Ins. Co. v. Berger,
Kahn, Shafton, Moss, Figler, Simon & Gladstone (2000) 79 Cal.App.4th 114, 130-131[93 Cal.Rptr.2d 534],





citing Dynamic Concepts, Inc. v. Truck Ins. Exchange, supra, 61 Cal.App.4th at p. 1006.)Stated otherwise,
“where the reservation of rights is based on coverage disputes which have nothing to do with the issues
being litigated in the underlying action, there is no conflict of interest requiring independent counsel.”
(Foremost Ins. Co. v. Wilks, supra, 206 Cal.App.3d at p. 261.)Thus, in Blanchard, where homeowners sued
a general contractor alleging various construction defects, and the insurer agreed to defend the contractor
under a reservation of rights involving only potential noncoverage of certain damages, the Court of Appeal
concluded there was no right to independent Cumis counsel as a matter of law. There, under the insured's
policy, “[t]he contractor [bore] the risk of repairing or replacing faulty workmanship, while the insurer
[bore] the risk of damage to the property of others. [Citation.] If, for instance, faulty workmanship in the
framing of drywall led to rainwater leaking in and damaging a homeowner's furnishings, [the contractor]
would be indemnified for the damage to the furnishings, but not for the cost of repairing or replacing the
faulty workmanship. [Citation.]” (Blanchard, supra, 2 Cal.App.4th at pp. 348-349.)The insured did not
dispute this interpretation of the damages payable under the policy.(ld. at p. 349.)But more fatal to its ap-
peal of the jury's verdict in the insurer's favor, it produced no evidence to show in what specific way the
defense attorney could have controlled the outcome of the damage issue to appellant's detriment, or had
incentive to do so. (Id. at p. 350.)It merely referred to “an unspecified possibility of a conflict.” (Ibid.) This
was insufficient. Because “[t]he coverage issue involved only damages” and “[iJnsurance counsel had no
incentive to attach liability to appellant,” the court concluded the attorneys hired by the insurer faced no
conflict, and the trial court should have decided the Cumis issue as a matter of law.(Ibid.)

(15b) Travelers' motion was based on evidence demonstrating that neither von Kaesborg nor any other
Ponsor lawyer participated in the determination as to Travelers' reservation of rights, nor bore any re-
sponsibility for its coverage determination. Von Kaesborg further averred that Travelers did not interfere
with his professional judgment and that he notified Gafcon that he “would not put any interests of Travelers
above those of Gafcon.” But whether or not counsel participated in the preliminary assessment of coverage
is not the sole or determinative test for whether an attorney representing both insurer and insured operates
under a conflict of interest. To meet its threshold summary judgment burden, Travelers was required to
demonstrate that Gafcon was not entitled to the judicial declaration it sought-that Gafcon could not estab-
lish Ponsor was able to control the outcome of coverage to Gafcon's detriment by positions it might take in
litigation nor was Ponsor's representation rendered “less effective” by reason of its relationship with
Travelers. (8§ 437c, subd. (0)(2); see Aguilar, supra, 25 Cal.4th at pp. 853-854.)Alternatively, Travelers
could have demonstrated, by pointing to Gafcon's deficient discovery responses, that Gafcon did not pos-
sess and could not reasonably obtain needed evidence to show the existence of an actual conflict of interest.
(Aguilar, supra, 25 Cal.4th at pp. 853-854.)

Although Travelers' evidence was directed at the more general question of whether Ponsor's representation
of Gafcon was rendered less effective by Ponsor's status as staff counsel, it did not address Ponsor's ability
to affect the question of coverage by its defense of the underlying action. It was not sufficient to show
Ponsor & Associates' lawyers were not influenced or controlled by Travelers and had no intent to affect the
outcome of coverage. The statement in Cumis is still apt: “No matter how honest the intentions, counsel
cannot discharge inconsistent duties.” (Cumis, supra, 162 Cal.App.3d at p. 366.)Travelers was required to
show Ponsor & Associates' lawyers could not impact coverage by the manner in which they defended the
case. In order to meet its burden, Travelers was required to make some showing as to how the issues pre-
sented by Travelers' reservation of rights differed from or were extrinsic to those issues that were devel-
oping or had developed in the Association's action. The only evidence in the record on Travelers' motion,
however, was the Association's complaint and Travelers' policy exclusion for damages based upon errors or
deficiencies in advice or consultation given by Gafcon. Travelers failed to establish, by attorney declaration
or other admissible evidence, that the Association's claims against Gafcon were not based upon conduct by
Gafcon that would impact the ultimate coverage determination. Absent such a showing, Travelers did not
carry its burden on summary judgment to show Gafcon could not establish a conflict of interest requiring
the retention of Cumis counsel.





Given our conclusion that the court erred in granting summary judgment on Gafcon's fourth cause of action
for declaratory relief, we need not address Gafcon's claim with respect to the trial court's refusal to take
judicial notice of the unpublished decision of Division Three of the Court of Appeal, Second Appellate
District in Pacific Greystone Corp. v. Aetna Insurance Co. (Apr. 26, 2000, B124297).

D. Unfair Competition Cause of Action

(18a) Gafcon contends the court erred in granting summary judgment on its sixth cause of action under the
unfair competition law (UCL) (Bus. & Prof. Code, 8 17200 et seq.). It asserts Travelers failed to address
that cause of action in its motion and the court did not address it in its order. The contention is without merit.

Contrary to Gafcon's assertions, Travelers indeed sought an adjudication of Gafcon's sixth cause of action
by including it in its separate statement of undisputed facts. Moreover, as Travelers points out, Gafcon's
unfair business practices cause of action was not based on the theory that Travelers “overstate [s] its cost of
defense when it reports the amount it assesses its insureds (rather than the actual cost) to the Department of
Insurance....” Although Gafcon argued in opposition to Travelers' motion that Travelers “may” be ob-
taining its rate approval from insurance regulators based upon false expense information and overstates
these costs, no such allegations appear in its second amended complaint. Travelers was not bound to ad-
dress unpleaded issues in its motion for summary judgment. (Bostrom v. County of San Bernardino (1995)
35 Cal.App.4th 1654, 1663[42 Cal.Rptr.2d 669] [summary judgment cannot be denied on a ground not
raised by the pleadings]; see also Leibert v. Transworld Systems, Inc. (1995) 32 Cal.App.4th 1693, 1699[39
Cal.Rptr.2d 65].) While Gafcon argues the trial court should not have limited the scope of summary
judgment based on perceived deficiency in the pleadings, it does not point out where in the record it re-
quested leave to amend its pleading. Absent such a request, we do not fault the trial court for limiting its
ruling to those theories presently alleged in Gafcon's second amended complaint. (Bostrom v. County of San
Bernardino, at p. 1664.)

For the first time in its reply brief, Gafcon points out its unfair competition cause of action is based upon
allegations that “insurance companies profit directly and indirectly by using employee attorneys to
represent their insured, which is illegal, unethical, [and] violates the California Rules of Professional
Conduct and the State Bar Act....” (19)(See fn. 15.)Presuming Gafcon's allegations as to unethical or illegal
profits sufficiently stated an unfair or illegal practice under the broad scope of the UCL (see Cel-Tech
Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 181[83 Cal.Rptr.2d
548, 973 P.2d 527]), Travelers' threshold summary judgment burden was to demonstrate Gafcon could not
establish one or more elements of such a cause of action based upon those allegations. (§ 437c, subd.
(0)(2).) (18b) Travelers could negate Gafcon's claim of an unfair or illegal profit in at least two ways: it
could either (1) present admissible evidence demonstrating it did not obtain any profit derived from its use
of employee attorneys such as Ponsor, thus eliminating the court's need to determine whether such profit
was illegal or unfair; or (2) present argument that, assuming it derived a profit from its use of employed
counsel to represent its insureds, such a profit is not illegal or unfair within the meaning of the UCL as a
matter of law. (See Aguilar, supra, 25 Cal.4th at pp. 853-854.)Travelers could have also demonstrated
through admissible evidence that Gafcon did not possess, and could not reasonably obtain, needed evidence
in support of its cause of action. (Id., at pp. 853-854, 855.)

In its moving papers, Travelers asserted it had complied with its obligations under the Civil Code with
respect to independent Cumis counsel, and had not engaged in any unlawful, unfair, or fraudulent business
act or practice, or deceptive, untrue or misleading advertising. It identified the same evidence demon-
strating its lack of control or interference in Ponsor's defense, including the statement in von Kaesborg's
declaration averring, “At no time do we split fees with Travelers.” Such evidence was by itself insufficient
to negate any possible unfair competition claim based upon Travelers' profit. However, in reply to Gafcon's





opposition papers, Travelers presented an additional declaration by DiVirglio, Travelers' deputy general
counsel, in which he averred: “Travelers makes no profit from its use of staff counsel.”

DiVirglio's declaration, while terse, was sufficient to meet Travelers' threshold summary judgment burden.
At no time during arguments on the matter did Gafcon object to the foundation or competency of this par-
ticular evidence, nor did it object to the inclusion of this new evidence included in Travelers' reply papers.
Absent any objection to the inclusion of new evidence in Travelers' reply brief, the court was entitled to
consider the evidence as within the record before it. (Plenger v. Alza Corp. (1992) 11 Cal.App.4th 349, 362,
fn. 8[13 Cal.Rptr.2d 811]; Coy v. County of Los Angeles (1991) 235 Cal.App.3d 1077, 1084[1 Cal.Rptr.2d
215].) On appeal, Gafcon has not disputed the accuracy of that statement, nor has it presented evidence
raising an inference to contradict it. In view of Gafcon's failure to challenge this particular evidence either
before the trial court or before us on appeal, we conclude the court properly granted summary judgment on
this claim.

IV. Request for Additional Discovery

Gafcon challenges the trial court's denial of its motions to compel discovery on matters it contends were
necessary to establish certain facts, including the existence of restrictions Travelers imposed upon its staff
counsel and Travelers' reporting of false and misleading information to the Department of Insurance. We do
not address this contention. For Gafcon to properly challenge the court's discovery rulings as an abuse of
discretion, it must provide this court, at a minimum, with a record and argument as to the scope of discovery
it sought, its relevance to the issues in the underlying lawsuit, and the basis for the trial court's ruling.
Absent such matters before us, the record is simply inadequate to assess whether the court's rulings on
discovery were an abuse of discretion or reach any other conclusion on the propriety of the trial court's
decisions.

Disposition

The judgment with respect to Ponsor & Associates and von Kaesborg is affirmed. The judgment with re-
spect to Travelers is reversed. On remand, the trial court is directed to deny Travelers' motion for summary
adjudication as to Gafcon's fourth cause of action for declaratory relief and enter summary adjudication of
Travelers' remaining causes of action. The parties are to bear their own costs on appeal.

Benke, Acting P. J., and Huffman, J., concurred.
A petition for a rehearing was denied June 26, 2002, and appellant's petition for review by the Supreme
Court was denied September 11, 2002.
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Syllabus

Petitioner, a member of the Kentucky Bar, applied to that State's Attorneys Advertising Commission for
approval of a letter that he proposed to send “to potential clients who have had a foreclosure suit filed
against them,” which, inter alia, advised the client that “you may be about to lose your home,” that
“[f]lederal law may allow you to ...ORDE[R] your creditor to STOP,” that “you may call my office ... for
FREE information,” and that “[i]t may surprise you what | may be able to do for you.” Although the
Commission did not find the letter false or misleading, it declined to approve it on the ground that a
then-existing Kentucky Supreme Court Rule prohibited the mailing or delivery of written advertisements
“precipitated by a specific event ... involving or relating to the addressee ... as distinct from the general
public.” Nevertheless, the Commission registered its view that the Rule violated the First Amendment
under Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 105 S.Ct. 2265,
85 L.Ed.2d 652, and recommended its amendment by the State Supreme Court. Petitioner then sought an
advisory opinion as to the Rule's validity from the State Bar Association's Ethics Committee, which upheld
the Rule as consistent with Rule 7.3 of the American Bar Association's Model Rules of Professional
Conduct. On review of the advisory opinion, the State Supreme Court held that Zauderer compelled the
State Rule's deletion, and replaced it with Rule 7.3, which also prohibits targeted, direct-mail solicitation by
lawyers for pecuniary gain, without a particularized finding that the solicitation is false or misleading. The
court did not specify either the precise infirmity in the State Rule, or how Rule 7.3 cured it.

Held: The judgment is reversed, and remanded.
726 S.W.2d 299 (Ky.1986), reversed and the case is remanded.

Justice BRENNAN delivered the opinion of the Court as to Parts | and 11, concluding that a State may not,
consistent with the First and Fourteenth Amendments, categorically prohibit lawyers from soliciting
business for pecuniary gain by sending truthful and nondeceptive letters to potential clients known to face
particular legal problems. Such advertising is constitutionally protected commercial speech, which may be
restricted only in the service of a substantial governmental interest, and only through means that directly
advance that interest. Zauderer, supra. Moreover, this Court's lawyer advertising cases have never dis-
tinguished among various modes of written advertising to the general public, as is recognized by Rule 7.3's
exemption for advertising “distributed generally to persons not known to need [the particular] legal ser-
vices ..., but who are so situated that they might in general find such services useful.” The court below
disapproved petitioner's letter solely on the basis of its failure to qualify for this exemption, analogizing to
Ohralik v. Ohio State Bar Assn., 436 U.S. 447, 98 S.Ct. 1912, 56 L.Ed.2d 444, for the proposition that
targeted, direct-mail solicitation by a trained lawyer to a potential client “overwhelmed” by his legal
troubles and therefore having an “impaired capacity for good judgment” creates a serious potential for
undue influence. However, respondent’s reliance on Ohralik, which held that a State could categorically
ban all in-person solicitation, is misplaced, since the two factors underlying that decision-the strong pos-
sibility of improper lawyer conduct and the improbability of effective regulation-are much less a risk in the
targeted, direct-mail solicitation context. The recipient of such advertising is not faced with the coercive
presence of a trained advocate or the pressure for an immediate yes-or-no answer to the representation offer,





but can simply put the letter aside to be considered later, ignored, or discarded. Moreover, although a
personalized letter does present increased risks of isolated abuses or mistakes, these can be regulated and
minimized by requiring the lawyer to file the letter with a state agency having authority to supervise
mailings and penalize actual abuses. Scrutiny of targeted solicitation letters will not be appreciably less
reliable than scrutiny of other advertisements, since the reviewing agency can require the lawyer to prove or
verify any fact stated or explain how it was discovered, or require that the letter be labeled as an adver-
tisement or that it tell the reader how to report inaccurate or misleading matters. That an agency reviewing
such letters might have more work than one that does not simply does not outweigh the importance of the
free flow of commercial information. Pp. 1921-1924.

Justice BRENNAN, joined by Justice MARSHALL, Justice BLACKMUN, and Justice KENNEDY, con-
cluded in Part 111 that, although the validity of Rule 7.3 does not turn on whether petitioner's letter itself
exhibited any of the evils at which the Rule was directed, respondent's contention that the letter is partic-
ularly overreaching, and therefore unworthy of First Amendment protection, must be addressed since the
Amendment's overbreadth doctrine does not apply to professional advertising. However, although the let-
ter's liberal use of underscored, uppercase letters and its inclusion of subjective predictions of client satis-
faction might catch the recipient's attention more than would a bland statement of purely objective facts in
small type, the letter presents no risk of overreaching comparable to that of a lawyer engaged in face-to-face
solicitation. In light of the First Amendment's protection, a State may claim no substantial interest in re-
stricting truthful and nondeceptive lawyer solicitations to those least likely to be read by the recipient.
Moreover, the State may not absolutely ban certain types of potentially misleading information if the in-
formation may also be presented in a nondeceptive way, or impose a more particularized restriction, unless
it asserts, as respondent has not done in this case, a valid substantial interest that such a restriction would
directly advance. Although a letter may be so misleading as to warrant restriction if it unduly emphasizes
trivial or relatively uninformative facts or offers overblown assurances of client satisfaction, respondent has
not argued such defects here. Such arguments may be raised and considered on remand. Pp. 1924-1925.

BRENNAN, J., announced the judgment of the Court and delivered the opinion of the Court with respects
to Parts | and 11, in which WHITE, MARSHALL, BLACKMUN, STEVENS, and KENNEDY, JJ., joined,
and an opinion with respect to Part I11, in which MARSHALL, BLACKMUN, and KENNEDY, JJ., joined.
WHITE, J., filed an opinion concurring in part and dissenting in part, in which STEVENS, J., joined, post,
p. ----. O'CONNOR, J., filed a dissenting opinion, in which REHNQUIST, C.J., and SCALIA, J., joined,
post, p. ----.

Donald L. Cox argued the cause for petitioner. With him on the briefs was Mary Janice Lintner.

Frank P. Doheny, Jr., argued the cause for respondent. With him on the brief was Joseph L. Lenihan.*

* Briefs of amici curiae urging affirmance were filed for the Academy of Florida Trial Lawyers by C. Rufus
Pennington I11; for the American Bar Association by Robert MacCrate, Michael Franck, and George
KuhIman; for the Association of Trial Lawyers of America by Jeffrey Robert White; and for the Florida Bar
by Barry Richard and Ray Ferrero, Jr.

Justice BRENNAN announced the judgment of the Court and delivered the opinion of the Court as to Parts
I and Il and an opinion as to Part 11l in which Justice MARSHALL, Justice BLACKMUN, and Justice
KENNEDY join.

This case presents the issue whether a State may, consistent with the First and Fourteenth Amendments,
categorically prohibit lawyers from soliciting legal business for pecuniary gain by sending truthful and
nondeceptive letters to potential clients known to face particular legal problems.







